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dart che stach Study dt cat = ( 4 1 EA "the, 3 
The'thirtierh; Tear of the Reign of the late King 


e | TY © 0 


Henry t the ei hth of famous Memory). I reſolved upon two. Things, which 


1 ey 12 7755 earneſtly to purſue, The firſt was, to be preſent at, and to give diligent 
Attent on to, the Debates of Queſtions in Law, and particularly to the Arguments 
of thoſe who were Men of the greateſt Note and Reputation for Learning. The 
ſecond was, to commit to Writing what I heard, and the Judgment-/ thereupon, 
-which ſeemed to me to be much better chan to rely upon treacherous Memory which 
often deceives it's Maſter. Theſe t two Reſolutions 1 purſued effectually by a conſtant 
Attendance at Moots and Lectures, and at all Places in Court and Chancery, to 
which ! might haye Acceſs, where; Matters of Law were argued and debated. my 
findin ng that I reaped much Profit and Inſtruction by this Practice, 1 became at laft 
diſpoſed to report the Arguments and Judgments made and given in the King's Courts 
upon! Demurrers in Law, as abounding more copiouſly with Matter of Improve- 
ment, and being more: capable of perfecting the Judgment, than Arguments on other 
Occaſions. Upon this I undertook firſt ane Caſe and then another, by which Means 
at laſt collected a good Volume. And this Work I originally enter'd upon with a 
View to my own private Inſtruction only, without the leaſt Thought or Intention: of 


letting it appear in Print. But when upon the Sollicitation of ſome of the Judges 


and other grave and learned Men, 1 I ſuffered them to ſee and peruſe it, 1 was 


earneſtly he e to make it e which I Was COPE ry. re and that 
chiefly for theſe t tw 


and appointed for that Force . had a SES bs from the King for their 


Trouble therein; which Perſons uſed to confer all together at the making and col- 
lecting of a Report, and their Report being made and ſettled by ſo many, and by 
Men of ſuch approved Learning, carried great Credit with it, as indeed it ought. 
But theſe Reports were made and collected by no other than by myſelf alone, a Man 
of ſimple Underſtanding, and of weak Memory to retain Thangs uttered, and there- 
fore I thought it more proper to keep them up in my own private Study (with which 
Deſign I at firſt collected them) th to make them public i in the World. The ſe- 


cond Reaſon was, becauſe in this Work, and eſpecially in'the latter Part thereof 
(beginning at the Caſe of Throckmerton againſt Tracy and Nicholſon) I have for the 
moſt Part reported Caſes in a ſummary Way, collecting together the Subſtance (as it 
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appeared to 8 of all that v was. cid on the one LY ol on the e _ often- 


verbatim. In which Cale J have Dany — mach that was ſaid back 7 at the 


Bar and at the Bench, for I thought that there were few guments ſo pure as not 


. and to leave the refuſe, then and 


to have ſome refuſe in them, and therefore I thought it beſt to extract the pure only, 
that to be the beſt Method of report- 


yet holding 


ing. But this is a Taſk not eaſily accompliſhed, for he who would reject a great 


3 Part of what was ſpoken as vain and ſuperfluous, and relate only that which was 


20 


DN ent 


Weight, whereby he would do an Injury to, thoſe at the Bar and at the Bench who, 
© argued,” and would give them juſt Cauſe of Offence, and alſo by ſuch Means the Sub- 


ure and material, ought tg have not only great U Pn and Memory, but 
pecially an excellent and/ nguiſhink Jpdgment, ther wiſe he may reject as 
"Al that "which is very material, and approve as effectual that which is of no 


ject- matter itſelf would be much injured. And this Excellency of Judgment is to be 


met with 1 in the greateſt Ache van, in thoſe who ar endued with the greateſt Degree 


of Reaſ6n; for it is ſaid that ratio "eff radius divini luminis, the greater Degree of 


which a Man has, the more bright is his Genius, and the more bright his Genius i 8 


the more he pierces and diſpells the Miſt of Ignorance, and the more he diſpells the 
Miſt of Ignorance, the more perfectly and clearly he ſees the Truth, and the more 


rightly he judges of it. Which Things when I conſidered with myſelf, and at the 


ſame Time being conſciohs of the Simpleneſs of my own Underſtanding, and of the 
ofa: Spark of Reaſon with, which Tam endued, ard conſequeritly of my Want of 
xcellency in Judgment, I thought it my Duty to decline making public my on 


Dyudication of the Arguments of Men more learned than myſelf, and to keep the 


Work for my own private Advantage, and thereby to avoid the Cenſure of affecting 
u more acute and diſcerning Judgment than I really had. But by and by an 2 
Hent happened, which inelined me, e I may ſay) forcibly compelled me to make 

this Work public. For having lent my ſaid Book to a very few of my intimate 


— at their ſpecial Inſtance and Requeſt, and but for a ſhort. Time, their.Clerks - 


and others knowing thereof got the Book into their Hands, and made ſuch Expedition, 


of the Cules, and eſpecially of the fitſt, contrary to my own Knowledge and Intent, 


br of thoſe to whom Thad lent the Book; which Copies at laſt came to the Hands of | 
Forne: of the Printers, who intended (as 1 was itiformed) to make a Profit of them by 


ꝓpubliſhing them. But the Caſes being tranſcribed by Clerks and other i ignorant, Perſons 
who did not perfectly underſtand the Matter, the Copies were, very corrupt, for in 
ſſome Places a whole Line was omitted, and in others one Word was put for another, 
which entirely changed the Senſe, and again in other Places Spaces were left where 
the Writers did not underſtand the Words, and divers other Errors and Defects there 
were, which, if the Copies ſo taken had been printed, would have greatly defaced 


the Work, and have been a Diſcredit to me. And beſides this, they had omitted to 


tranſeribe the Pleadings according to the Records, and had only Tranſcribed: the Caſes 
and the Arguments upon them, ſo that the Benefit, which the Reader would have 
'reaped from the Records of the Pleadings in this Book, (which is alſo a Book of En- 
4ries of all others moſt ſifted and tried) would have been totally loſt. Wherefore in 
order to prevent and avoid theſe Detects, I conſidered with myſelf whether it was 
not better for me to put this Work in Print. During which Conſideration Letters 
were ſent to me by all the Juſtices of both Benches, and by the Barons of the Exche- 
quer, requeſting and encouraging me to make it public. And at laſt, upon theſe 
and other Motives, and hoping that it might be of ſome Benefit to the Students of the 
Te. I n (as PP ſee I have e to 1 it in 1 Print. 


7 31: 

And this' Book confifts oft two ſeveral Kinds of Work, the one is, a Book of En- 
tries, more ſure and ſafe to be relied upon and followed than any other Book of Entries. 
For other Books of Entries are but Copies of Pleadings written out of the Records, 


upon which perhaps ſome Iſſue was joined by the Parties, without the Intelligence 
of the Court, or without Demurrer or other Occaſion given to diſcuſs the Validity 


08 the Teng: rt in this Book there is no Record entered but ſuch upon which 


there 
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b writing Day and Night, that in a ſhort Time they had tranſcribed a great Number ; 
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Wann either a Danumver i in Law, or a. ſpotiab Verdict given containing a Pint 
of La, in both which Cafes the Matter was thoroughly ſifted and debated at the 
Bar and mat the Bench alſo, and in the End either approved or diſapproved, for the 
Cauſes ſhewn in this Book, by the Judgment of the Court. So that the Records 
here entered are moſt ſafe to be; truſted to. And fo alſo are the Matters in Law 


which are contained in this Book, for there are ſrarce any but what have the Sanc- 


tion of Judgment one Way or auther, ſo that they may be moſt firmly relied upon. 
And (in my humble Apprchenſion) theſe Reports excell any former Book of Re- 
in Point of Credit and Authority, for other Reports generally confiſt of the 


ſudder/ Sayings of the Judges upon Motions! by the Serjeants:ayd Counſellors» at the 


Bar, whereas all the Caſes: here reported are upon Points of Law tried and debated 
upon Demurrers or ſpecial Verdicts Copies vvhereof were delivered to the Judges, 
vho ſtudied and confidered them, and for the moſt Part argued: in them, and after 
great and mature Deliberation gave Judgment thereupon, ſo that (in my 3 805 
theſe Reports d with them the N Credit and Allgrange. 
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And in order that! aebohtienoote| this Work withithe utmoſt er Truth, | 

and to the Intent that I might be more able tu underſtand the Arguments, and to 
comprehend the true Cauſes of the Judgments herein contained, let me inform the 
Reader that in almoſt all the Cafes which I have undertaken to report, before they 


came to be argued I had Copies of the Records, and took Pains to ſtudy the Points 


of Law-arifing thereupon, ſo that oftentimes I was ſo much Maſter of them, that if 
1 had been put to it, I was ready to have argued when the firſt Man de in; and 
by this Method I was more prepared to underſtand and retain the Arguments and 
the Cauſes of the Judgments. And beſides this, after I had drawn out my Report 
at large, and before I had entered it into my Book, I ſhewed ſuch Caſes and Argu- 
ments, as ſeemed to me to be the moſt difficult, and to require the greateſt Memory, 
to ſome of the Judges or Serjeants who argued in them, in order to have their Opinion 
of the Sincerity and Trath of the Report, which being peruſed and approved by them, 
I then entered it into my Book. And further, the Records of the Pleadings, and 
the Judgments which follow after the Arguments, add great Credit to the Report, 
and help to aſſure the Reader that he may rely upon any Point of Law. 


And as toſuch Caſes as were argued by others, whereupon no Judgment was given 
in any Point, (of which Caſes there are many) I have ſtaid and ſuſpended my Notes 
and Reports of the Arguments made in them, in hearing and writing which I have 
ſpent many Days, and been at great Pains and Labour, without reaping as great 
Profit as I expected. Some of theſe Caſes I have delivered to others, but have not 
entered them in my Book, nor kept any Copies of them. And therefore, leſt theſe 
ſhould come to the Reader's Hands, or others under my Name, which he may take 
to be mine, when in Truth they are not ſo, I think it proper to admoniſh him not 
to accept as mine, or as thought worthy by me to be publiſhed as mine, any other 


Arguments or Reports of other Men, made before the End of the printing of this 
Book, but only thoſe which are here contained. 


And as to theſe ſummary Reports, alth. igh I have omitted many Things which 
were ſaid, as being deemed by me leſs material than that which is here reported, yet 
I have not thereby (as far as I am capable of judging) given juſt Cauſe of Offence 
to any. For neither in them nor in the others have I ſuppreſſed any Sentence which I 
remembered and thought to be very material, but I have expreſſed the Matter in- 
tended truly, and for the moſt Part in the Words of the Party who ſpoke it, ſome- 
times indeed in other Words added by myſelf ſhewing the Matter more fully, but 
never (to the beſt of my Knowledge) departing from the Senſe or Intent of the Party 
touching the Matter ; which Liberty (I think) I and all other Reporters of our Law 
may take, and eſpecially in all * Reports. And Proteſt before God that 
I have not of Purpoſe or Malice diſgraced any Man 1n theſe Reports. And becauſe 
ſome of the Caſes here reported hung in Argument eight, ten, or twelve Terms, 
whereby I could not reduce them to any certain Year or Term (as the Reports an- 
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ciently were), and becauſe I have ſometimes reported little or nothing i in a Year or: 
a Term, ſo that I could not preſerve an uninterrupted Connexion and Dependancy 
in Time (as is done in former Reports), and thinking it not proper to leave the Booæk 
without a Name (for then the Student, hearing a Caſe cited out of this Book, would 

be at a Loſs where to find it, for Want of a Name to the Book out of which the 
Caſe was cited), therefore, in order to give the Reader a Knowledge of the Certainty 

of the Time, I have placed a general Title at the Head of every Caſe, ſhewing the 
Time, the Nature of the Action, the Names of the Parties, and other particular 
Circumſtances; and alſo in order to avoid the Inconvenience before mentioned, 
vhich would ariſe for Want of a Name, I have given a Name to the whole Work, 
and have called it my COMMENTARIES or REPORTS, which Word (Commentary) 
in one Senſe ſignifies a Regiſter or Memorial of Acts or Sayings. And fo, ſeeing this 
Book contains the Acts and Sayings of others touching the Mactors' therein treated of, 
e aowr r e ee a 1 dα d | 


+ 


Wherefore wiſhing the Render to reap as am Profit by renting this Work as 81 


did by compoſing it (which, I confeſs, was great), I commit him to God's Direction, 


defiring no other Reward for this my Trouble _ his candid eee hereof, and 
has: Oy _—_— | "Farewell, LATIN 3 * 20 
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N. B. The Caſes printed in Italic are cited Caſes, few or nome of which are any where, reported at 
large. And the Pag 
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5 Report of 4. Caſe argued. in the Exchequer Chamber before the Earl of Wilt. Tr 7 
. 


England, and before Sir John Baker Knight Chancellor and Under Treaſurer, 
* Exchequer, and before all the Fuſtices of England, and the chief Baron of the Exchequer, 


1 


and Luke one bf the Barons of the. Exchequer, the eighth Day of February, in the fburtli 


\ , Year of the Reign of King Edward the Sixth, between Reniger Informer and 'Fogdifa ; 
- . Defendant, upon an Information exhibited in the Exchequer by the ſaid Reniger againſt. 


. "the ſaid Fogoſſa. The record was read in this manner. | 
18 231 SY f * 120 . . # f e 3 ; PILE 2123 6210 ot t 
E it remembred, That Robert Reniger Eſquire, Comptroller of the Cuſtom 
and Subſidy of the Lord the King in the Port of the Town of Southampton, 

and in every the Places and Creeks belonging to the ſame Port, came be- 
fore the Barons of this Exchequer, the 20th Day of November in this Term, 


his Servant, and by his Command, the 7th Day of this ' przſent Month of 
November, at the Town of Southampton, in the County of the Town of 80172. 
- dif ampton, ſeized and to the Uſe of the Lord the King, and of the ſaid Robert 
Reniger, arreſted 1693 Kintals of green Woad, of the Goods and Chattles of one Anthony Fo- 


golla Merchant alien, for that the atoreſaid 1693 Kintals of green Woad, were brought from fo- 
Tan Parts beyond the Seas into this Kingdom of England, to wit, unto the aforeſaid Town 
of Southampton, and there were laid upon the Land and diſcharged by Way of Merchandizing, 
the Subſidy to the Lord the King therefore due not being paid, nor the Colle&or of the Cuſtom 
and Subſidy of the Lord the King in the Port aforeſaid, or in any other Port of this King- 
dom of England, being in any wiſe agreed with for the Subſidy ariſing from the Merchandize 
aforeſaid, contrary to the Form of the Statute in ſuch Caſe. lately made and provided. Where- 
fore the aforelaid Robert Reniger prays the Advice of the Court in the Premiſſes, and that he the 
Moiety thereof may have according to the Form of the Statute aforeſaid. © 
And hereupon comes the aforeſaid Anthony Fogoſſa' in his proper Perſon, and prays Oyer of the 
Information aforeſajd, and it is read to him; which being heard and underſtood, he complains that 
he, by Colour of the Premiſſes in the ſaid Information ſpecified; ſhall be grievouſly vexed and mo- 


ſeſted, and that the ſaid 1693 Kintals will be taken and detained out of his Hands and Poſſeſſion 


by the aforeſaid Rober!, Remiger, and that by no means juſtly : Becauſe, (by proteſting that the In- 


formation aforeſaid is inſufficient in Law, to which he has no Neceſſity, nor is by the Law of the * + 
Land bound t6 anſwer) for Plea nevertheleſs the ſame Anthony Fogoſſa ſaith, that long before tze 


aforeſaid 7th Day of November, in the Infortnation aforeſaid ſpecified, viz. the 5th Day bf Auguſt 14 5 
paſt in the Illes of Surrey in the Parts of Portugal, being under the Obedience of Jobn King, of 


ortugal, he was poſſeſſed of 4500 Kintals of green Woad (whereof the aforeſaid 1693 Kintals- 
of green Woad in the Information aforeſaid ſpecified then were Parcel) as of his proper Goods. 
And being ſo thereof then there poſſeſſed, he the ſaid gth Day of Auguſt ſkipped on board a cer- | 


rain ſhip called the St. Maria de Togma,. (whereof one Manuel Lopus was then Maſter, under God) 


lying in the Water at the Iſles aforeſaid, the ſame 4500 Kintals of green Woad, to be brought and 
carried by Sea in the ſame Ship from thence unto this Kingdom of England, that is to ſay, 'unto the 
faid Town of Southampton. And the ſame Ship, with the faid 4500 Kintals of green Woad therein 


freighted, afterwards, viz. the ;tb Day of September laſt paſt, being oppoſite to the Iſle bf Wigbt, 


in the ſaid County of Southampton, in its Paſſage upon the High Sea towards the ſaid Town of 


Southamptcn, a certain great Tempeſt and Violence of Wind then and there happened upon the 
Sea, by the Severity and Tempeſtuouſneſs whereof the Ship aforeſaid was in great Danger of ſink- 
ing, together with the ſaid 4500 Kintals of green Woad which were therein, inſomuch that the 
ſaid Maſter and the Mariners of the ſame Ship being in the ſame deſpaired of their Lives; by rea- 


ſon whereof, the ſame Maſtcr and Mariners, for the Safety as well of their own Lives as of the 
Ship aforeſaid, and of the greater Part of the Goods aforeſaid, which were in the ſame Ship, then 


and there, in order to lighten the ſaid ſhip, caſt out of it into the Sea a great Part of the faid 4500 
Kintals of green Woad, then being in the Ship aforeſaid. And afterwards, viz. the 14th Day of 


* 


the ſaid Month of September, the Ship aforeſaid, with "4 pry of the 4500 Kintals of green 


Woad which were lett in the ſame Ship, (of which ou lidue the aforeſaid 1693 Kintals of green 
Woad in the ſaid Information ſpecified then wereand yet are Parcel) came unto the Port of the 
ſaid Town of Seuthampton, by which means he the ſxme Anthony, at the ſaid Port of the Town 
of Southampton aforeſaid, the ſaid 14th Day of September, was poſſeſſed of the ſame Reſidue as 
of his proper Goods. And becauſe the Certainty of the Weight of the ſaid Reſidue of green 
Woad left in the Ship aforeſaid was then unknown to the aforeſaid Anthony, he the ſame Anthony, 
before that he laid upon Land or diſcharged the ſame Reſidue of green Woad aforeſaid, or 
any Part thereof, at the Town of Southampton aforeſaid, viz. in a certain Houſe called the Cuſtom 
Houſe there, the ſaid 14th Day of September, made known to one Themas Wells, then and there 
a Collector of the Cuſtom and Subſidy of the ſaid Lord the King that now is in the Port of 
the ſaid Town of Southampton, and in every the Creeks and Places belonging to the ſame 


Port, how that the Ship aforeſaid was come into the Port aforeſaid having in it green 


Woad; and that the Ship aforeſaid, by reaſon of 'the Tempeſt aforeſaid, had been in the 
Danger aforefaid, whereby a great Quantity of the green Woad, that was at firſt in the 
Ship aforeſaid (as is aforeſaid) was caſt out of the ſame Ship into the Sea, fo that he was then 
ignorant what certain Quantity of green Woad was then left in the ſaid Ship, and defired 


B | the 


> ih his proper Perſon, and took his corporal * Oath, that one Roger Porter 
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the ſame Collector, that he might make an Eatry with the ſame Collector in his Books of Cuſ- 
tom and Subſidy of the ſaid Lord the King in the Port aforeſaid, for 2000 Kintals of green Woad, 
which he then thought would be near the true Certainty or Quantity of the ſaid Reſidue of green 
Woad that was then left in the ſaid Ship. And he aſked Leave of the ſaid Collector to diſcharge 
and lay upon Land at the ſaid Town of Southampten, as well the ſaid 2000 Kintals, as all the reſt of 
the ſaid green Woad in the ſaid Ship (if any ſuch ſhould remain) ſaying, and alſo then and there 
affirming to the Collector aforeſaid, that he the ſame Anthony would pay to the ſame Collector, 
for the Uſe of the ſaid Lord the King, all Manner of Subſidies due to the ſaid Lord the King, as 
well for the ſaid 2000 Kintals by him then entred (as aforeſaid) as for all that ſhould be over and 
above the ſaid Number of 2000 Kintals, (whereof the aforeſaid 1693 Kintals in the ſaid Infor. 
mation ſpecified then were and yet are Parcel,) when all the ſaid green Woad ſhould be tried or 
otherwiſe known by the Beam of the ſaid Lord the King remaining in the ſaid Town of Southamp- 
ton for the weighing of ſuch Merchandizes, which ſaid Collector then and there granted and gave 
leave to the fame Anthony to do this, and agreed thereunto. And thereupon he the ſame Anthony, 
at the Town of Southampton aforeſaid, the ſaid 14th Day of September, contracte ] and agreed 
with the aforeſaid Collector for all Manner of Subſidies due to the faid Lord the King for the 
ſaid 2000 Kintals of green Woad, and for all the reſt of the green Woad that ſhould then be in 
the Ship aforeſaid (whereof the aforeſaid 169 3 Kintals of green Woad in the Information afore - 
faid ſpecified then were and yet are Parcel) after the Rate of 12 d. for every 205. of Value in 
the ſame, according to the Form of the 4# of Grant of the ſame Subſidy: And to the ſaid Col- 
lector then at the Town of Southampton aforeſaid found ſufficient Surety, viz. Jobn Ellen, to ſa- 
tisfy and pay to the ſame Collector for the Uſe of the ſaid Lord the King all and ſingular. Sums 
of Money, which are or ſhould be due to the ſaid Lord the King for the Subſidy aforeſaid, 
By reaſon of which ſaid Grant, Licence and Agreement, he the ſame Anthony afterwards, viz. 
the ſaid 14th Day of September, as well the ſaid 2000 Kintals of green Woad, as all the reſt of the 
green Woad that was in the Ship aforeſaid (whereof the aforeſaid 1693 Kintals of green Woad 
in the Information aforeſaid ſpecified then were and yet are Parcel) at the ſaid Town of South- - 
ampton laid upon Land and diſcharged, as it was well lawful for him to do. And this the ſame 
Anthony is ready to verify, as the Court, &c. And prays Judgment, and that the aforeſaid 169 
Kintals of green Woad in the ſaid Information ſpecified may be delivered back to him; an 
that he (as to the Premiſſes) may be diſmiſſed from this Court. 


— . And Henry Bradſhaw, Attorney General of the Lord the King (who proſecutes for the ſame 


Bro. Attaint, Lord the King in this behalf) for the Lord the King by proteſting ſays, that the Plea aforeſaid 
127.B.N. C. of Ant bom Fogaſſa, in Manner and Form above pleaded, is inſufficient in Law, to which he has 

no Neceſſity by the Law of the Land to anſwer :. For Replication nevertheleſs ſaith, that the afore- 
3 faid 1693 Kintals of green Woad in the ſame Information ſpecified were laid upon Land and 
ty mutt pray the diſcharged, the Subſidy to the Lord the King therefore due not being paid, in Manner and Form 
madictatem in as by the Information aforeſaid is above ſuppoſed: Without that that the aforeſaid Anthony Fo- 
lech Prayer the goſſa contracted and agreed with the aforeſaid Collector for the Sublidy due to the ſaid Lord 
1 e King fot the aforeſaid 16% Kintals of green Woad, according to the Form and Effect of 

the AF aforeſaid, in Manner and Form as the ſame Anthony above in Pleading hath alledged. All 


award it, nor can 


take conuſance and ſin 


rr lar which the ſame Attorney of the Lord the King, for the ſame Lord the King, is ready 


lien-nee. Per to Verify, as the Court, c. 
gy ng = And the aforeſaid Anthony Fogeſſa ſaith, that he did contract and agree with the aforeſaid Col- 


758. Cro. E- lector for all Manner of Subſidies due to the ſaid Lord the King for the aforeſaid 1693 Kintals 


ja — 8 of green Woad, according to the Form and Effect of the Act aforeſaid, in Manner and Form as 


Fenner. And it he the ſame Anthony above in Pleading hath alledged. And of this the ſame Anthony puts him- 
muſt be prayed 


before che gene- ſelf upon the Country. And the aforeſaid Attorney of the Lord the King, for the ſaid Lord 
ral venire is a- the King, prays likewiſe that it may be enquired by the Country. Therefore let an Inqueſt be 
Lad betere it is Made thereon. And for that the ſame Anthony is an Alien born, that is to ſay, at the City of Oporto 
rerurned 2 8 in Portugal, under the Obedience of the aforeſaid King of Portugal, he prays “ a Moiety of his 
has furceaſed his OWN Language, according to the Form of the Statute in ſuch Caſe lately made and provided, Cc. 


Time: and his 4, R. E. M. B. S. &c. who to ſpeak the truth touching the Premiſſes being choſen, tried, and 


where the De- ſworn, the ſaid Anibony Fogoſſa, in Maintenance of the Iſſue aforeſaid above joined to the Country, 
L and to prove the ſaid Iſſue on the Behalf of him the ſame Anthony to be true, produced the afore- 
tiff, M. 3. Ed. 4. ſaid Thomas Melli, a Collector of the Cuſtom and Subſidy of the Lord the King in the Port and 
2 — Town of Southampton, and John Smith then and there a Clerk or Servant of the ſaid Thomas Wells 
8 pl. 38. in the ſaid Office of Collector aforeſaid, and alſo one John Davy, Yeoman, to teſtify that the 
Dies 3.182, Premiſſes in the Plea of him the ſaid Anthony ſpecified are true. 

144. pl. 6, 1. Which ſaid Thomas Wells being examined upon his Oath taken before the Barons here touch- 
my z. ing the Premiſſes ſaith, that he heretofore, viz. on the 21ſt Day of November, in the ſecond 


Abr: 643.P. pl. Year of the Reign of the ſaid Lord the King that now is, here in Court before the Barons of this 
8 Exchequer was examined upon his Oath to ſ peak the Truth inthe Premiſſes, wherefore the ſameThomas 


4 Fenner, delivered to the Court here upon his Oath aforeſaid, a certain Billſigned with the Hand of him the 
Boſe ou ſaid Thomas, touching the whole Truth in the Premiſſes by him known, and prayed that that Bill 


Cor. 420. $40. might be read. And the Barons commanded the ſaid Bill to be read, and at the Requeſt of the 
notwithſtandin 


the Opinion 0 aforeſaid Attorney of the Lord the King to be enrolled : The Tenor of which ſaid Bill follows in 
Trenail, M. 21. theſe Words. WEE 


139. a. See Vin. Abr. tit, Trial, N. b. 9. P. c, —— For the Form of ſuch Prayer, fee Raft. Entr, 7. b. pl. 2,158, b. 159. 264. b. pl. 1. 2. 26;, 74 Dy. 144- 


pl. 60. : 
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Southampton. The ſaid Thomas examined the 21ſt Day of November, in the ſecond Year of the Reign 


of our ſovereign Lord King Edward the Sixth, before Sir Roger Chomley, Knight, Chief Baron of the 


King, Exchequer, and other the Barons of the ſame Court, ſaith, that the 14th Day of September hf 
paſt, at Southampton in the Cuſtom Houſe there, one Anthony Fogoſſa Merchant Stranger came "unto 


him, and ſhewed bim that he had certain Woad upon the Sea, in a Ship called the Manuel Lopus, green 


and unpacked, but to what number be could not tell. For betauſe the Ship being in great Dan 

on the Sea, he was fain to throw over much of the ſaid Woad, and ſo made Entry with the ſaid Col- 
lefor for the King's Subſidy due to his Majefly of 2000 Kintals of Woad then being in the ſaid Ship 
as he efteemed. And becauſe be knew not how much mare there was in the ſaid Ship, be deſired 


of the ſaid Cuſtomer, that he might have Licence to lay all on Land and to have it weighed at the. 


King's Mayeſty's Beam there. And then be to pay for the Subſidy of the Reſidue of the ſaid Mad 


after the Rate, if it came above the Number of 2000 Kintals, and brought in ſufficient Surety for 


to perform the ſame. Whereunto the ſaid Collector did agree, and gave him Licence ſo to do. And 
further, the ſaid Thomas Wells ſaith, that afterwards one John Thomas, Deputy to him, and Wil- 
liam Thorpe, one other of the Collectors of the ſaid Cuſtom and Subſidy in the Port aforeſaid at Portſ- 
mouth, which is @ Creek to the ſame Port belonging, notified to the ſaid Collectors, that the ſaid An- 
thony Fogoſſa came likewiſe to the ſaid Deputy Cutemer the 16th Day of the ſaid Month of Sep- 
rember at Portſmouth aforeſaid, and ſhewed to him, how that he had certain Woad in a Ship called 
the Peter Dies, then lying there upon the Sea, but to what Number he could not tell, and ſo made 
Entry with him there for 1000 Kintals of Woad, with lite Proteftation and Condition as he did be- 
fere at Southampton, whereupon the ſaid Deputy Collector gave him Licence to lay it on Land, 
And further, the ſaid Thomas Wells ſaith, there is not yet weighed out of the ſaid Woad at South- 
ampton above the Number of 190 Kintals, as appeareth by the Weigher's Books there, which is an 
Officer ſcworn, ſo that the King's Majeſty cannot be defrauded of his Subfidy thereof due, for it lieth ſtill 
upon ſeveral great Heaps in Cellars near the ſaid Cuſtom Houſe, ſafely kept till it be weighed. And 
the aforeſaid 7 bomas Wells affirmed all and ſingular the Things contained in the ſame Bill to be 


true. And the aforeſaid John Smith, upon his Oath before the Barons here likewiſe taken, faith ».,,;.;,, ot 
that he, at the ſaid town of Southampton, was preſent at all and fingular the Sayings, Deeds, Sub. | 


Licences and Agreements, and other Things in the Bill aforefaid ſpecified, read here in Court : 


All which things are true. And that he then, as Clerk of the aforeſaid Collector, and by his 


Command, entered in the Books of the ſaid Collector of Cuſtom and Subſidy aforeſaid, the afore- 
faid green Woad, And he produced here in Court the Book of the ſaid Collector, teſtifying the 
Entry of the aforeſaid green Woad in theſe Words, fs. D' Nave Manuel Lopus intrante 14 Die 
Septembris ſs. D' Antonio Fogoſſa Alienigen. pro 2000 Kintals Gualde de Inſula val. 500. li. Cuſt. 


6. li. 5 s. ſubſid. 25. li. The reſt to be tried by the King's Beam. And the aforeſaid Jobn Davy, neon of 
upon his Oath before the Barons here likewiſe taken, ſaith, that he heretofore, viz. the 12th Day — | 


of May, in the third V ear of the Reign of the ſaid Lord the King that now is, here in Court before 
the Barons of this Exchequer upon his Oath then here taken was examined to ſpeak the Truth 
touching the Premiſſes. Which ſaid John Davy the ſame Day delivered to the Court here 
upon his Oath aforeſaid a certain Bill figned with the Hand of him the faid Fobn, touching 
the Truth of the Premiſſes by him known, and prayed that that Bill might be read, And the 
Barons commanded the ſaid Bill to be read, and at the Requeſt of the aforefaid Attorney of the 


Lord the King to be enrolled, the Tenor of which ſaid Bill follows in theſe Words. /. Interroga- 1,terrogatories, 


tories miniſtred to John Davy the Searcher's Deputy of Southampton, for the Behalf of the King 
againſt Anthony Fogoſſa. fs. In primis, Whether were you preſent or privy to the cuſtoming or 
Agreement for the Cuſtom of 2700 Kintals of Woad being ſeized at Hampton and Portſmouth, and 
forfeited to the King, beſides 3000 Kintals which were cuſtomed for, yea or no. ſs. Item, By whom 
were you defired to have ſaid or depoſed any Thing in this Matter for the Bebalf of Anthony Fogoſſa 
a Portingale, and what Reward was offered to you for the ſame Depoſition, and by whom, and what 
would he have had you to depoſe or ſay in the ſame, which moved you to depoſe in the behalf of the 
ſaid Anthony Fogoſſa. Item, Whether you did mind to have ſeized the ſame Woad, if it had not 
been ſeized the ſame Time that it was ſeized, yea or no. ſs. John Davy ſworn and examined the 
12th Day of May, in the third Year of the Reign of our Sovereign Lord King Edward the Sixth, 
before Nicholas Luke, one of the Barons of the Exchequer. To the firſt Article and the third this 
Deponent ſaith, That be was not preſent nor privy to the cuſtoming or Agreement for the Cuſtom of 
2700 Kintals of Woad, but faith, the Day after the Agreement had with the Cuſtomer for the ſaid 
Kintals of Word, he came to John Smith, Clerk unto the ſaid Cuſtomer, and demanded of him a Copy 
of the Entry of the Cuſtom of the ſaid Kintals of Woad, which delivered him a Copy of the Entry 
but on y of 2000 Kintals entered at Hampton, which Deponent alſo had a Copy of the Entry of 
1000 Kintals entered at Portſmouth of the Clerk there, but the ſaid Smith ſaid, that the Merchant 
would enter mere, if hereafter he found more to be weighed by the Beam, And this Deponent fur- 
ther ſaith, that he came to the ſaid Cuſtomer's Clerk about two Months after, and drmanded of hin 
whether there were any new Entry made of the ſaid Woad, which anſwered, that there was none other 
Entry than was at the firſt, which he had delivered the Copy of: whereupon this Deponent and his Fel- 
low were minded to have made a Seizure for the King, but that the Compiroller's Clerk had made a 
Seizure before at the ſame Time. ſs. To the ſecond Article this Deponent ſaith, that he was never de- 


* Ne, In a Demurrer upon Evidence the Evidence muſt be entered verbatim. Kelw, 76. a, Trials per Pais, 474 7. Edit. 


3 33 


% 


I. 


II. 


III. 


3 


*7; be Depoſition of Thomas Wells, Eſquire, one of the Collectors of the Cuſtom and Subfidy in the Port of 8 6. 
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® Note, (as it fired to have ſaid any Thing by the Merchant in this Matter ; but ſaith, that the Cuſtomer required bim 


rar Ip o that be would depaſe that be was preſent at the Time of the Agreement with the Cuſtomer for the 


here detours up- cuſtoming of the ſaid Woad, which anſwered, that at all Times he would depeſe the Truth ; and this 


on the Evidence, 


whether the Be. Deponent cannot further ſay in the Premiſſes. Which being read, the aforeſaid John Davy affirmed 


— all and every the Things ſpecified in the ſaid Bill "to be true, except the Words aforeſaid, 


Heath's Max. H/. But ſaith, That the Cuſtomer required him that be would depoſe, that he was preſent at the Time of the 


95, 96. 6%, Agreement with the Cuſtomer for the cuſtoming of the ſaid Woad; which anſwered, that at all Times 


tin no Caſe 


— one demur He would depoſe the Truth. Which ſaid John Davy ſaith upon his Oath, that he never affirmed the 


upon Evidence, ſame Words, nor ate they true. And thereupon, by John Pollard Serjeant at Law, and others 


without the 


Conſent of the learned in the Laws of Counſel with the aforeſaid Anthony Fogoſſa, it is given further in Evi- 


— — on Behalf of the ſaid Auubom to maintain the Iſſue aforelaid, that in the aforeſaid great 


upon the Jury to Tempeſt upon the Sea in the Plea aforeſaid ſpecified, for the Saſety of the Ship' aforeſaid, a 


find a Verdict. 


And P. 34. H. great Part of the Woad then being in the Ship was caſt into the Sea before the ſaid Ship came 


6. 36. fl. 7. to the Port of Southamplon : which ſaid Matter, and the Matter teſtified by the aforeſaid Thomas 


Py-2-P*- 3-4: Wells Collector aforeſaid, ſome of the Jurors aforeſaid know to be true. And. the aforeſaid 


that Opinion. Attorney of the Lord the King for the ſame Lord the King faith, that the Evidences aforeſaid 
See Poſt 407: 3. ahove given are inſufficient in Law to maintain or prove the Iſſue aforeſaid on Behalf of the ſaid 
Ant bon Fogoſſa above joined to the Country; wherefore, by reaſon of the Inſufficiency of the 

The King de- ſame Evidences, and for that by the ſame Evidences the Forfeiture of the Goods aforefaid in 
g_—— Information aforeſaid ſpecified is not denied, the ſame Attorney of the Lord the King for the 
ſaid Lord the King prays Judgment, and that the ſame Goods may remain forfeited to. the Lord 

the King, according to the Form of the Slatute aforcſaid. And the aforeſaid Anthony Fogoſſa 

ſaith, that the Evidences aforeſaid above given on Behalf of him the ſaid Anthony are ſufficient in 

Law, as well to maintain and prove the Iſſue aforeſaid, on Behalf of him the ſaid Anthony above 

Joined to the Country, as to exclude the Lord the King from having any Forfeiture of the Goods 

aforeſaid : To which the aforeſaid Attorney of the Lord the King for the ſaid Lord the King, 


hath not ſufficiently anſwered, nor any Thing for the ſaid King alledged. Wherefore he 
the ſame Anthony prays Judgment, and that the aforeſaid Goods in the ſaid Information ſpecified 


may be delivered back to him, and that he as to the Premiſſes may be diſmiſſed from this Court; 
therefore to Judgment. #7 The Judgment appears after the Arguments. | 


* 


The CASE. Criſſith the King's Sollicitor rehearſed the Caſe in this Manner. You, my Lords, have well 
Hil. Term, 4 underſtood that Robert Reniger has exhibited an Information before the Barons of the Exchequer, 
- dl 1. containing, that he had ſeized and arreſted 1693 Kintals of green Woad, of the Goods of Anthony 
vidence to prove Fogoſſa, a Merchant Stranger, for that they were carried and put upon Land as Merchandize, the 
„ ke Subſidy not being paid, nor the Collector agreed with for the ſame, againſt the Form of the Sta- 
Collector for the tute; And Fogeſſa, by way of Bar, has ſaid, that he had ſhipped on Board 4500 Kintals, and that 
J_—_ _ great Tempeſt aroſe upon the Sea, ſo that the Ship was in great Danger of being ſunk ; and 
for the Safety of the Lives of them in the Ship, and of the reſt of the Goods therein, the Maſter 

of the Ship and the Mariners caſt into the Sea a great Part of the GA green Woad, and after- 

wards the Ship came to Land with the reſt of the Woad, whereof the Woad mentioned in the 
Information is Parcel; and becauſe the Certainty of the Woad left in the Ship was unknown to 

the Defendant, he came to one Thomas Wells, a Collector of the Cuſtom and Subſidy, and told 

him of the Misfortune, and all the Matter aforeſaid ; and ſaid, that he ſuppoſed there were 2000 

Kintals left and ſaved in the Ship : and he deſired the Collector to let him make an Entry in his 

Book for the ſame; and if he had more than 2000 Kintals, he would pay him for the Uſe of the 

King all that ſhould be due for the ſame, when it was tried by the King's Beam, or otherwiſe 

known. And he aſked him to give him Leave to put it on Land, and the ſaid Collector gave 

him Leave, and agreed that he ſhould do it. And thereupon the aforeſaid Anthony Fogoſſa con- 

trated and agreed with the ſaid Collector for all Subſidies, according to the Rate of 12 d. for 

every 20 5. in Value, and found Surety to the Collector, viz. ſuch an one; and afterwards the 
Defendant put upon Land all the Woad left and ſaved in the ſaid Ship, which was 2000 Kintals, 

and the ſaid 1693 Kintals beſides ; which 1693 Kintals is that contained in the Information where- 

of the Seizure was made, upon which he demanded Judgment. And the King's Attorney, by way 

of Replication, ſaid, that the ſaid 1693 Kintals were put upon Land, the King not being paid, 

without that that the aforeſaid Defendant contracted and agreed with the aforeſaid Collector for 

the aforeſaid 1693 Kintals, according to the Form and Effect of the Act aforcſaid, in Manner and 

Form as the Defendant has alledged. And the Defendant averred, that he did contract and agree, 

Sc. and upon this they were at Iſſue, and the Jurors were ſworn; and the Defendant, in Proof 

of his Iſſue, produced three Witneſſes, viz. the ſaid Wells the Collector, and one called Smith, 

his Clerk, and another called Davy. Wells ſaid, that the Defendant came to him, and ſhewed 

him the Misfortune ut ſupra, and made a certain Entry for the 2000 Kintals ut ſupra. And be- 

cauſe he did not know whether there were any more, he deſired him to let him put it upon Land, 


if there ſhould be any more, and to have it weighed at the King's Beam, and then he would pay 


the Subſidy for it, according to the Rate, and did not ſhew any Rate in certain; and he 


brought in ſufficient Surety to perform this, and did not ſhew the Surety certainly. To 
which he being Collector agreed, and gave him Licence ſo to do: And further, J's 


ſaid, 
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ſaid, that the King could not be defrauded of his Subſidy due, becauſe the Woad lies in Cellars 
near to the Cultom-houſe, ſafely kept until it be weighed. And the ſaid Smith teſtified, that all 
that was ſaid by Hells was true, and that he was then preſent when the Grant and Agreement 


| was made. And further, he ſhewed the Book of Entry, and the Entry accordingly. And Davy 


ſaid, that after the Agreement had with the Collector, he came to Smith the Clerk, and demand- 
ed of him a Copy of the Entry, and he delivered him a Copy of the Entry of only 2000 Kintals, 
and told the Deponent, that the Defendant would enter more if it was found by the Beam. And 
the ſaid Davy further ſaid, that about two Months after, he demanded of the ſaid Smith, whe- 
ther there was any new Entry made of the ſaid Woad, who ſaid that there was no other Entr 8 Ne 
made than what was made at firſt, whereof he had delivered a Copy; and this was the Effe 
of all the Evidence given by the three. And further, the Defendant maintain'd by Averment the 
caſting Part into the Sea in the Storm, and al! that Wells depoſed ; and ſaid, that ſome of the Ju- LT. 
rors knew this to be true: and upon this Evidence the King hath. demurred in Judgment. And jor be er. 
it ſeems to me that Judgment is to be given for the King; for the Iſſue is, whether there was * 9. Co. 79. b. 
an Agreement according to the Form of the Statute or no, and the Evidence does not prove that!. B. K. Fer. 
there was ſuch an Agreement. For every Agreement ought to be perfect, full, and com- 0 Cn, per 
leat 3 and the Evidence here does not prove the Agreement to be perfect, nor full, nor com- 2 
pleat, but rather a Communication or Converſation, than an Agrerment: for an Agreement con- Contract A. pl. as 
cerning perſonal Things is a mutual Aſſent of the Parties, and ought to be executed with a Re- M. 6. H. 3. 
compence, or elſe ought to be ſo certain and ſufficient, as to give an Action or other g ©: Ac- 


n : cord. 4. Bro. 3. 
Remedy for a Recompence: and if it is not ſo, then it ſhall not be called an Agreement, Trefpats 2. g9. 


but rather a nude Communication without Effect. And therefore in Treſpaſs, if the Defen- * N 


; -p i ants 17. Ed. 4. 3. a. 
dant will plead a Concord between the Plaintiff and him, that he ſhould pay the Plaintiff 20 J. r , 


. Ig * . . . . a 8 0 
at a Day to come, in Recompence of the Treſpaſs, this is not a good Bar, for it is not execut- es 


ed with any Recompence or Satisfaction, nor is there any Action or Remedy whereby to come at f« Kv. Dyer. 


a Recompence or Satisfaction, for he ſhall not have an Action of Debt for it after the Day, 7 3-06 go 


as it is held in 30. . 6. For inaſmuch as the Concord is made after the Treſpaſs, it ſhall _ . pl, 77: 
be called nudum puctum, unde non oritur adio; and therefore it ſhall not be any Bar, as it is Law 385. 2. 


there alſo holden. * And in 44. Ede. 3. in Debt for a Houſe fold, the Defendant ſaid, that opp br. 


it was agreed between the Plaintiff and him, that the Plaintiff ſhould pull down the ſaid Houſe Max. 52. cg. 


at his own Coſts, and ſhould remove it to ſuch a Place, and that then he ſhould pay the Plaintiff ge, E's: 308: 
the ſaid Sum, and ſaid that he was always ready to have paid the ſaid Sum, if the Plaintiff had pl. 4. T. Rye, 


removed it, and this was adjudged a good Plca, inaſmuch as the Contract was entire, and was — pF" 


not executed on the Part of the Plaintiff : and alſo the Defendant could not compell the Cur. Le. Raym. 


Plaintiff to pull it Cown and remove ir, and therefore it was a good Bar. So here the Collector asg 
of the Cuſtom could not compell the Defendant to weigh the Woad at the King's Beam, and the es, ind P 
King cught not to weigh it, ſo that perhaps it would never be weighed, and then the King Ne, ou 
would never be ſatisfied; and ſo it does not found in any Satisfaction, nor is there any Means to Rym. 450, 


make it a Satisfaction. And in 9. Ed. 4. in Treſpaſs upon the Statute of 5. R. 2. the Deſen- ( 


dant ſaid that after the Entry there was an Accord between them, that the Plaintiff ſhould re- «Fitz, Accord 5. 


enter into the ſame Land, and ſhould enjoy it without Interruption by the Defendant, and that 2 
9 I 


the Defendant ſhould deliver to the Plaintiff ail the Evidences concerning the ſaid Land, and ſaid H. 6. 4. b. but 


that the Plaintiff had re entered, and that he had delivered to the Plaintiff all the Evidences con- *: 7: des not 


F ; 6 4 . . appear in the 
cerning the ſaid Land, and the Opinion there is, that this was not a good Plea, for it ſhall be in- Beck of 30. H. 


tended that the Exidences were the Evidences of the Plaintiff, and then to deliver him his © n Friat. 
own Evidences was not any Satisfaction of the Wrong done beſore; but the Defendant ſhould « wi. 44. Ed. 
there convey to himſelt * Title to the Evidences, and then plead this; and then it was held 3, % Fr. 
to be a good Bar. And ſo in 15. H. 6. in Treſpaſs, the Detendant ſaid that there was an Ac- Faits 145. = 
cord between the Plaintiff and him, that whereas there was a Debate between the Plaintiff and COS Oe. 
the Lord Grey, if the Defendant did his endeavour to make them agree about a Treſpaſs done by 44. a a 
the Plaintiff to the ſaid Lord, that then, Sc. and ſaid, that he did his Endeavour, ſo that they 9713. 

were agreed ; and this was there holden no Plea, becauſe it is not any Satisfaction; but if hee r. 9. xa. 4. 
had ſaid * that he, at his own Coſts, did his Endeavour to make them agree, per qued they '9 3. Fus, 
did agree, this was held to be a good Bar. From whence it appears, that ſuch Accord * ex- enn 
ecutory is no Bar, inasmuch as it does not enure as any Satisfaction, nor give any Recom- 8. P. x. Rol. 
pence, and yet it is a mutual Aſſent of the Parties, and an Agreement; but it operates as a void 8 bs 
Communication or Converſation, ſeeing it is not executed, and there is no Remedy to give Cre. Eli. 291. 
Satisfaction. But the Agreement, which is effectual, is ſuch an Agreement as is executed 
and fatisfied with a Recompence in Fact, or with an Action or other Remedy to execute it, and 
to recover a Recompence. And here in our principal Caſe, inasmuch as the Statute of 1. Ed 6. 
Cap. 13. ſays, that if any Merchandize be put upon Land, and the Subſidy not paid, or the Accorder, 
Collector not agreed with for it, it ſhall be forfeited, Sc. this Agreement intended by the Statute 11. Rol. Abr. 
ſhall be taken in the beſt and moſt beneficial Senſe for the King, and that is, an effectual Agree- 1. n 4 | 
ment, viz. ſuch an Agreement as is executed with a Recompence, or by which the King may 2. Finch 183. 
have an Action then given him for the recovery of a Recompence. And here it is not execut- 

ed, nor is any Action then given to the King, inasmuch as the Reckoning is not certain, nor 


the Sum, which the Defendant ſhall pay, known at the Time when the Merchandize was put up- 


E 1. Rol. Abr. 
128, pl. 5, 


on Land, and no Remedy is given to reduce it to a Certainty, inasmuch as Fogoſſa could not 


be compelled to weigh it, and the King, by the Law, ſhalj not be compelled to weigh it, and fo 
the Agreement is imperfect to give an Action for the Subſidy ; for which Reaſon the Agreement in- 


tended by the Statute is not here fulfilled. And therefore it ſeems to me that he has nor performed 


k Vide ſupra (b.) Vet there is a late Book to the contrary, viz. That an Accord may be pleaded without Execution, as well as an Arbitrement; 
and the Reaſon given is, becauſe an Action now Jies upon mutual Promiſes, which formerly did not; and conſequently, there being equal Re- 
medy on both Sides, an Accord ſtands upon ihe ſame Reaſon with an Arbitrement, Caſe v. Barber, T. Raym. 430. But that Opinion has been 
over-ruled in a later Judgment, Alen v. Harris, Ld, Raym, 122, Lutw, 1538, 
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the Effect of the Statute, and conſequently the Goods are forſeited, and ſo Judgment is to be given 
for the King. b 77 


E contra for the Gawdy Senior: the contrary appears to me. And firſt of all it is to be obſerved, that the faid 
2 * Statute is in the Disjunctive, and divided into two Points, viz. the Subſidy not paid, or, the 


reg. 9. pl. 4. Collector not agreed with for it, &c. So it is proved that the Intent of the Makers of the 
Statute was not always to have the Subſidy paid; but if an Agreement be made with 'the 
2 Wing. Max. Collector for it, it is ſufficient, and the Statute is obſerved. And ir ſeems to me, that an Agree- 


reg. 108, pl. 41. ment is here made with the Collector, and ſuch an Agreement as the Statute intends; as I ſhalt 


v M. g. Fa. 4, prove hereafter. But firſt, it is neceſſary to give an Anſwer to the Caſes before put. And, Sir, 
. 14 the Caſes put of a Concord (which I confeſs to be good Law) are not like the Caſe here, nor are 


- bitrem. 36. H. they grounded on the like Reaſon, for two. Cauſes ; for when a Treſpaſs is done, and an Action 


po Cee b. 17. brought for it, ſuch Concord executory may not be a Bar by any Reaſon, for there being a Wrong 


4. 2. b. xr done, and not denied, it muſt be anſwered with Recompence; and then the Concord executory 
2 is no Recompence de facto: neither is there any Action given thereupon to compell the Party to 


8. H. 5, 1. pw make Recompence, and ſo he is without Recompence, and deſtitute of Means to recover any. 
Cn e And then inasmuch as by the pleading of the Concord he confeſſes the Treſpaſs, Law and 


Treſpah279. Reaſon will ſay that it ſhall not be a Bar, for then the Plaintiff ſhould be barred without Satiſ- 


Tak. by. faction, where the Wrong is confeſſed. * But upon an Arbitrement, where a Sum is awarded in 


7 pl- 26. 356 Recompence to be paid at a Day to come, there this ſhall be a good Bar, becauſe he may 
2 No of 1. have an Action of Debt for it at the Day limited, and the Treſpaſs is converted“? into another 


x. Fincb. 384, Thing by the Arbitrators, who are Judges thereof: ſo that there it is anſwered with an Action, 
— Dee. Pl, Which countervails a Satisfaction in Deed. But ſo it is not in the Caſes of a Concord, for there 

Heath's the Treſpaſs firſt done may not be extinguiſhed by the Agreement, viz. the Concord afterwards 
Lord Raym $42, made, which does not enure as any Satisfaction; and ſo is the Diverſity. But in our principal 


Comb. 440. Caſe the King ſhall be recompenced and ſatisfied, as I ſha]l prove hereafter ; and for this Cauſe 
Vin. A 


br. tit. it is not like the Caſe of a Concord. The other Cauſe is, for that in our ITY Caſe there is 
zz not any Wrong done before the Agreement which ought to be recompenced, as it is in the Caſes 
SIE of a Concord, but the Agreement was firſt made before that the King was intitled to the Subſi- 
2 M. 16; Ed. 4, dy, and ſo the Agreement precedes the Wrong ſuppoſed to be done to the King, and does not 
Tat. > Kelw. come after the Wrong, as in the Caſe of a Concord. And for this Cauſe it may not be reſembled to 
| 2<3+b. pl. 1. in the Caſe of a Concord, inasmuch as no Wrong precedes the Agreement, but the Agreement precedes 

2. 1. Hock the Wrong ſuppoſed ; and fo there is an apparent Diverſity between the Caſes. But the great Doubt 
27. * Finch here (if any there be) is in this Point, inasmuch as the Certainty of the Sum, which ſhall be 
* paid for the Subſidy, is not known at the Time of the Agreement, or landing of the Merchan- 
41. Finch. 384. dize, and ſo the King is not preſently intitled to an Action of Debt for it. And, Sir, notwith- 
ſtanding this, it ſeems to me, that the Statute is performed; for the Statute, (as I have ſaid) is 
reg+ 06. fl. 5, divided into two Points, that is to ſay, the King not being paid, or, the Collector not agreed with, 
„ Touch. of &c. and ſo the Statute grants an Agreement; and here, although * the groſs Sum is not cer- 
| Preeed. 2z2 tainly known, yet none can ſay but that there is a mutual Aſſent of the Collector and the De- 
— Wings fendant, which is an Agreement, and this Agreement ſhall countervail a certain Agreement, for 
Max. reg. 106. by this the Certainty ſhall be known by Circumſtance, viz. by the weighing, whenever it ſhall 
Pl. 7. be weighed, which weighing the Law refers to the Collector ; and ſo this Agreement is good e- 
Fr. b. nough to make a Certainty, which being known, the King may have an Action for the Subſidy. 
228. P. fl. As if one leaſes all his Acres in D. to J. S. for Years, rendering for every Acre 12 d. although 
kia gi. the Number of the Acres was not known by the Leſſor nor by the Leſſee, and therefore the 
Wing. Max. reg. Rent is at the Beginning incertain; yet, upon the Admeaſurement or other Trial had, the Rent 
0. pl.7- reſerved may be known certainly, for which the Leſſor may have an Action of Debt; and therefore 
v1. Rol. Abr. for this poſſibility of Trial the Reſervation is good, which at the Beginning was incertain. * So 


T,. er Fre. if one gives two Acres to a Man, habendum the one for Life, and the other in Fee, it is incer- 


ced. 222 tain in which of them he ſhall have the Fee, and in which an Eſtate for Life; but if afterwards 
28. Pl. . the Donee makes a Feoffment of one Acre, now he ſhall be ſaid to have a Fee in that ab initio. 
| d So if one leaſes Black-Acre and Vbite-Acre for Life, the Remainder of the one Acre in Fee, 

i H. 14- H-3. now it is incertain which Acre he in the Remainder ſhall have; but if he licenſe the Tenant for 
Alon. 6. Life to cut down Trees in Mbite-Acre, now he ſhall be adjudged to have the Remainder of that 
— yt Pre- Acre ab initio; and ſo the Thing, which at the Beginning was incertain, is afterwards made cer- 
| tain. So in MV beeler's Caſe * in 14. H. 8. the Grant of a Term upon Condition that the Grantee 
Þ M. A. H. 3. ſhould obtain the Favour of the Leſſor, and pay as much as J. S. ſhould award, was good when 
2. al. Af. the Condition was fulfilled, and the ſecond Grant was adjudged void. And there it is held, 
15. pl. 12. Co, fo, 2 1. that if one * makes a Leaſe for ſo many Years as 7. S. ſhall name, now this is incertain 
"6.06.45 1 at the Beginning; but after J. S. ſhall have named 20 Years, it ſhall be a good Leaſe for 20 
EI. 561. pl. 20. Years ab initio. And in 17. Ed. 4. in Treſpaſs for Corn taken away, there the Defendant and 
nd 259, the Plaintiff had bargained together, that the Defendant ſhould go to the Place where it grew, 
Godb, 25. Skin. and fee the Corn, and if he liked it upon View, he ſhould take it, paying the Plaintiff 40 d. for 
Snug oo every Acre; this was there holden a good Contract, notwithſtanding the Incertainty of the Quan- 
Poſt, x3. Per tity of the Corn, and of the groſs Sum which ſhould be paid for it, becauſe upon Circumſtance 
Ban ©” the Certainty might appear; and therefore, although this was a conditional Agreement, yet it 
49 was held a good Juſtification, ® if he had preſently paid for it at the Time of his carrying 
* Ah it away, And in all theſe Caſes the Agreement between the Parties is incertain, and yet it 
Contra 256. ſhall be adjudged good, becauſe it may be reduced to Certainty by divers Ways and Means, 
_ ing, and ſo ſhall countervail a Certainty at the Beginning. So ſhall it be in the principal Caſe ; al- 
Mar. reg. 106. though the Agreement doth not contain in expreſs Words the preciſe Certainty of the Sum 
F. Pe, Pa. at the Beginning, yet it contains in itſelf a Circumſtance to make the Certainty known, and 


, that is, the weighing by the Collector, which has the ſame Effect as a Certainty at the Beginning; ns 
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ſo the Intent and Effect of the Agreement intended by the Statute is performed. And we may ſee? Let, $ 1. 


givers Cafes where Acts ought to be performed ſtrictly, and yet if the Intent is performed it is xx, co. 83. a. 
ſulficient, although the Words are not performed. As if a Man makes 4 Feoffment to one upon 7.Rol. Rep.183, : 
Condition to make a Gift in eſpecial Tail to Huſband and Wife before ſuch a; Day, and they die Abr. . 
before the Day, and before the Gift is made, leaving Iſſue, there if the Feoffee make a Gift to don L. a. 2. 
the Iſſue and to the Heirs of his Father and Mother begotten, he has performed the Condition, p „ z 
and yet he has not performed the Words of the Condition but inaſmuch as the Intent and 3. «. Nen 


Effect of the Condition is performed, it is ſufficient; and yet the Words of a Condition ought en 178. Pe 


to be as ſtrictly performed as the Words of any penal Statute, So if a Man is bound in an 1 


Obligation upon Condition to infeoff J. S. and he makes a Leaſe for Years and Releaſe to him — _ 7e 
in Fee, he has performed the Condition, although he has not performed the Words; and yet the Lirthwon negovir; : 
Words of a Condition of an Obligation ought to he fulfilled as ſtrictly as the Words of any Sta- _— ——— 
tute ; but inaſmuch as the Intent and Effect is fulfilled, which ſhall countervail the Words, it with Brian, if 
is ſufficient. So here, this Agreement upon Condition, which is ſpecially alledged, ſhall coun- ve — — 
tervail the general Agreement, that is to ſay, an Agreement certain, and is of the ſame Effect, and leaſe, And fee 
is within the Words of the Statute. For which Reaſon, as it ſeems to me, the Statute is per- 1 a 
formed in Words and Effect, and ſo the King ſhall be barred. Alſo the Demurrer is upon the pl. 4. Co. LI. 
whole Evidence, and then although the firſt Part of the Evidence given by Wells had not made cater. 88. or. + 
for the Defendant, (as in rei veritate it does) yet the ſecond Part of it ſhall make for him; for . Strange, 
he ſaith that the King cannot be defrauded of his Subſidy, inaſmuch as the Woad lies in the Cuſ- 7? tp * nope | 
tom Houſe, ſafely kept until it be weighed, c. So that this proveswwhally for the Defendant z fit- Condition 
and therefore for theſe. Reaſons it ſeems to me that the King hall be barred, 1,7 ; Lie. Rep: 268 
Bradſhaw the King's Attorney. It ſeems to me that Judgment is to be given for the King; guns for he 


for here the Agreement is not ſuch as the Statute intends. Þ For when there is a mutual Aſſent Informer. 


of the Parties upon a Thing incertain, this may nat be adjudged in Law any thing more than 

a vain Communication and Diſcourſe when the Thing is not afterwards performed. For if I 

ſell you all my Corn for 12 d. per Buſhel, you may not take it before it is meaſured, whereby the 
Number of the Buſhels may be known, and alſo the Certainty of the Sum which is to be 

paid for it preſently, ſo that before the Certainty is known it cannot be adjudged any good Con- Y 
tract or Agreement. So in 37. H. 6. if one grants or promiſes to give, in Marriage with his > M. 17 K.. 
Daughter, ſo much money as J. S. ſhall award, there it is held, that before J. S. hath awarded 1d 17. Par 
and appointed it, the Party who has married the Daughter ſhall not have Remedy for any Money, ver te the mne 
for before it is reduced to a Certainty it is only a vain Communication. And about 20. H. ö. e. 


it is held, that if one leaſes his L. and to A. for ſo many Years as J. S. ſhall name, A. may not en- 


ter into the Land before J. S. hath named the Number-, of Years, for perhaps J. S. will never 


name any Years, and then he ſhall never have any Intereſt in the Land, ſo that it can only be 

taken as a Communication before J. S. hath named the Number of Years. So here, the 
Statute ſhall not be intended of a void Agreement, but of an effectual and certain Agreement, | 
whereupon the King may have an Action at the Time of the Agreement; and here the Evi- 

dence does not prove any ſuch effectual Agreement, but, as appears by the Evidence, it may be 

that the Woad ſhall never be weighed, and then the King ſhall never have his Remedy, for there 

is not any Time limited upon the Agreement when it ſhall be weighed, nor by whom, nor is it 

averred that the King has any Beam there. And therefore this-Agreement is referred to an Incer- 

tainty, which by Intendment ſhall never be performed, and is contrary to the Effect and Intent of 

the Statute, which was made for the Advantage and Benefit of the King; for which Reaſon H. 22. Ed. 4. 
Judgment ought here to be given for the King, And alſo Wellt has ſaid that he found Surety, Lees 18. 
and has not ſhewn what Surety in certain, as he ought, for their Ability ought to be ſhewn, M. 35. R. 6. 
that the Court may judge whether they be ſufficient. © As in 22 Ed. 4. a Man was bound to ſhew = 
one a ſufficient Diſcharge of an Annuity, &c. and he ſaid, that he offered to ſhew a ſufficient Diſ- 9. Co. 25. a. 47. 
charge, and the Party who was to ſee it refuſed to ſee it, and this was held to be no Plea, inaſ 26. 1. Laas, 
much as he did not ſhew in certain what manner of a Diſcharge it was, in Order that the Court 72. Cre. Elis. 
might judge whether it was ſufficient: ſo here, he ought to ſhew the Names of the Sureties, C8. act the. 
and their Ability, that the Court may be Judges thereof: for which Reaſon, &c. And alſo 363- $34: Moor 
Wells has ſaid that he would pay according to the Rate, and has not ſhewn what Rate, and Ky. 30. 8. 
therefore it is not well depoſed. And there is another Cauſe why Judgment ſhould be given 2. <<: Pls. 


for the King, for admitting that the Matter might be pleaded, and ſhould be good, yet here it Abr. Ur. Condi 


might not be given in Evidence, for the Iſſue is, whether the Defendant agreed or no ac- ven V. d. pl. 


cording to the Form of the Statute, which ſhall be intended a general Agreement, viz. an A- * 
greement certain, and here the Evidence proves a ſpecial Agreement, viz. an Agreement incertain, „ 10 __ 
which does not prove the Iſſue, but it ought at firſt to have been pleaded and miniſtred in Bar, 677. pl. 


and relied upon, and inaſmuch as it was not done ſo, the Evidence does not purſue the Iſſue. Trials per Pai 


As in 31. H. 6. in Debt upon non eſt factum pleaded they were at Iſſue, and the Witneſſes a ſurely i 
which gave Evidence that he made the Deed were examined were the Delivery was, and they keto ws 
ſaid that it was delivered at York, which was in another County than where it bore Date, upon have Judgment 


which the Defendant demurred, and by Award the Plaintiff was barred, becauſe the Delivery 2 Bond deus 
ſhall be intended where the Date was, and now the Witneſſes ſay the contrary, ſo that the Evi- before the Date. 


dence does not warrant the Iſſue. * And in 18. H. 6. Iſſue was joined whether the Defendant 


held for Term of Life or not, and a Deed of a Leaſe for Life was given in Evidence, where : Fe 18. H. 6, 


A 3 FI a : I. 6. Fits. 
no Livery of Seizin was made, and there it is held, that this Evidence does not warrant the Feoffments et 


Iſſue, which was, that he was Tenant for Life the Day of the Writ purchaſed, and is at this Day. 2 Rel. Abr. 66. 


And in 14. Ed. 3. upon Traverſe of a Gift in Tail, the Witneſſes proved that another made the f. #» _ 
Gift, and there it was awarded that the Plaintiff ſhould be barred, becauſe the Evidence did not ? 2. Rol. Abe. 


prove the Ifſue. So here, the Iſſue ſhall be intended a general Agreement, and the Evidence proves $75; #-13- | 
8 ſpecial Agreement, which is not purſuant to the Iſſue. And if a general Agreement had been 8 


— 


* 


1 b » 
We, 
* 


P. a. pl. 34. Sev. 


— Ty y 


* ; o 5 1 
* a 0 4 | L 
| H1 | 1 Erm. 4. Edw 
8 205 . — . 
Fe * bs > 1 OY —_ —— - ” + . 1 . 7 — 


"ad v. Agr 


U = 


— 
* A #. — „ 
* E +45 198 is * 8 — 
* 


—_ FT HT ©. Mil. * ä +... 2 2 


— — — ——————————— 2 —— 
. « * SO 8 
8 - 18 
6. In Cam. CACC. 
[ n y 
wo a... * 1 — 1 1 "Y hs 


2 — —— - « — 


4.24 * 


— 


2 u. 8. K. 7, pleaded in Bar, and in the Rejoinder he had alledged a ſpecial Agreement, this ſhould be 
Tie. aa adjudged a Departure in Pleading. * As in Treſpaſs if the Defendant will plead a Deſcent 


20. Co. 3 to him, and the Plaintiff ſays that after the Deſcent the Defendant infeoffed him, and the De- 
04.4. 1, Fin 


$5. 2. Finch. fendant ſays, that this . Feoffment was upon Condition, for the Breach whereof he entered, 


* 397. yn- this is a Departure from the Bar, for it contains new Matter. So here, if the general Agreement 
r. tit. Depar- 


ture a. pl. 1. had been pleaded in Bar, and in his Rejoinder he had maintained the Bar with a ſpecial A- 
es Deut. cap. greement, this had been a Departure; and by the ſame Reaſon, this being given in Evidence 


r ſhall not maintain the general Agreement put in Ifſue: Wherefore, Fc. Beſides, there is another 
cap. 18. v. 16. Matter which ſhall make the King to have Judgment, and that is, inaſmuch as Davy, one of 


dope the Witneſſes, ſays, that about two Months after the firſt Agreement, Smith told him that there 


8 was not then any other Entry made but that which was firſt made, and that was for 2000 Kintals 
b Mirror. cap. 3. © : . k . . 
34. Water- only, and his Saying ſhall be intended true, ſo that by his Depoſition there was not any ſuch Entry 


— 1 the ſpecial Agreement made as Wells has teſtified. And therefore inaſmuch as the Witneſſes 


| 2524 Accord, vary, and it is demurred in Judgment upon the Depoſition of all the Witneſſes, and the one 


but the Com- 


but the Com" MAKES againſt the Defendant, it ſeems to me that for this Cauſe Judgment is to be given 


ta have over- for the King. And alſo, inaſmuch as the Depoſition of Davy is againſt the Defendant, 
par ape — and therefore he has diſproved the Depoſition of Smith, then there is only one Witneſs which 


does not extend proves for him, that is to ſay Wells, which is not ſufficient in any Law. For the Chriſtian 


* _ Kings of this Realm in former Times have made their Laws as near to the Laws of God as 
rants the Con- 'they- could, but of their own Authority have oftentimes added greater Puniſhments to Things 
— prohibited than the Lawssof God declare; and amongſt divers Points of the Law of God 


, made upon i. which they have purſued this is one, viz. that in every Trial there ſhall be two Witneſſes at 3 


And ſee Carth. 


144. per Holt, C. leaſt, which is agreeable to the Book of Deuteronomy. » And ſo of ancient Time the Law of 2 
1e wa not this Realm has been accordingly, as it is expreſſed in the Book called the Mirror of Juſtices, which © 


Caſe at common was made before the Conqueſt. © And agreeable hereunto it has been ruled in the Time of King 
Law, to prove Edward 3. that where one Juror in Aſſize appears, and no more, and the Plaintiff ſurmifes that 


Matter of Fact 


bv more than the Sheriff has warned many more who were in the Town, and prays that he who appears may 
one Witneſs he examined thereupon, it was awarded that he ſhould nor, inaſmuch as he alone is not a ſuffi- 
© M. 48. Ed. 3. cient Witneſs. So here the Defendant has but one Witneſs which proves for him, which is 
— gl. not ſufficient. And therefore for all theſe cauſes Judgment is to be given for the King. | 
. Rol. Abr. Aifins an Apprentice. It ſeems to me to the contrary ; and firſt as to that which has been 
124. lark. P. laſt moved, viz. that Davy has depoſed againſt us, and inaſmuch as the Demurrer is upon the 
C. 256. - whole Evidence, that Judgment ſhall be given againſt us; Sir, this is not ſo, for admitting that 
# cours for the Davy has depoſed againſt us (as in rei veritate he has not) yet what he has ſaid ſhall be to no 
Purpoſe, for he was brought in to prove the Agreement, and if he knew nothing of the Agree- 
ment, it is the ſame as if he had depoſed nothing at all, and as if he had never been brought in : 
and therefore his Depoſition is meerly void. And alſo the King's Attorney has taken his De- 
poſition to this Effect, that more was not entered than 2000 Kintals, ſo that this Depoſition in 
this Point was meerly in the negative, for theſe words, ub, and not, are Negatives. And ſuch 
4 Depoſition is to no Effect, for it might be that more was entered although Smith did not tell 
him ſo, and ſuch a Depoſition in the Negative is meerly void. And as to that which has been 
moved by Mr. Attorney, that one Witneſs is not ſufficient to give Evidence to the Jurors, this is 
not ſo, for if the Law ſhould be ſo, a great Miſchief would follow. For if 1 have four Wit- 
neſſes, and the Sheriff will empannel three of them upon my Inqueſt, if I might not have the 
like Advantage of their Knowledge when they are empanneled, as I ſhould have had if they had 
been out of the Inqueſt, it would be a great Miſchief to me; but I may put the Matter to the In- 
queſt without any Witneſs, and their Knowledge ſhall aid me, and not the Knowledge of the 
Witneſſes, for they may give a Verdict contrary to the Witneſſes, and ſo the Witneſſes and their 


Heath's ig not material. And as to that which has been moved, that he ought to aver that the King has 

A Beam to weigh ſuch Things, Sir, that is to be ſo intended, and there is an Officer ap- 
pointed for it; wherefore it is not neceſſary to aver that which of neceſſity ought to be intended. 
And as to the other Matter which has been moved by Mr. Attorney, that the Agreement put in 
„ Hesth's Max, Iſſue ſhall be intended general, and the Evidence proves a ſpecial Agreement, and therefore does 
25. Trials per not maintain the Iſſue; Sir, it maintains © the Iſſue well enough, for a ſpecial Agreement is an 
Pais, 382, 393 Agreement, and this Word (Agreement) includes every Agreement; as a Feoffment upon Con- 
tit. Evidence C. dition is a Feoffment; and ſo here, the ſpecial Agreement is included in this Word (Agreement); 


r 7. and therefore the Evidence does well maintain the Iſſue. Note, He did not anſwer to the other Ex- 


dee Bene, - | Ception, viz. that Wells bad not ſhewn what Sureties, &c. for that is not material, for if he agree 


ai bout any Surety, 'the Agreement is good, and the King may have an Action of Debt againſt him, and 


7 Wine. Max, Ibe Statute does not ſpeak of any Surely, and therefore it ſhall be in vain to ſpeak of it, and perhaps 
1 pl. no, he fo underſtood it, and therefore made no Anſwer io him as 10 this Point. And further he ſaid, 


| as to the principal Matter, it ſeems to me, that the Agreement is ſuch as is intended by the Sta- 
® Terms de Ley. tate, And there are holden in our Law three Sorts of Agreements, and no more. * The firſt 
ee Sort of an Agreement is that which is executed at the Beginning, and ſuch an Agreement is 

mentioned in the Statute of Cloths, 25. Ed. 3. cap. 3. Stat. 4. which ſays, that the Goods and 


Things bought by Foreſtallers, being thereof attainted, ſhall be forfeited to the King, if the 


Buyer thereof have made Gree with the Seller; in which Caſe this Word (Gree) which is otherwiſe 
called an Agreement, ſhall be intended an Agreement executed, that is to ſay, Payment for 


. the Things. The ſecond Manner of Agreement is, where one doth an Act, and another agrees 


b. , V - . a4 & . - „ . 
Alain. 3. Bro. and aſſents to it afterwards; +> As/ if one commits a Diſſeizin to my Uſe, and afterwards I 


66. & Agt- agree to it, now I ſhall be. ſaid a Diſſeiſor ab initio, and ſuch an Agreement is an Agree- 


4- M. 18. | | 3 
went 4 72. b. ment after an Act done. So if one raviſhes a Woman, and afterwards ſhe aſſents to the Ra- 


Cw OOPS. 354 Vier, this Aſſent is called an Agreement; ſo that this Agreement is an Agreement after an Act 
44- b. Wing. © 6r*thing done, which Agreement 1s allo executed ; for when the Party 'agrees to that which 


Max. reg. 124+ 18 
pl. 6, Poſt 27. . 


* 


Feeok, Co. Lite, Teſtimony is not very material when * there is an Inqueſ for which Reaſon this Exception 
b, 


* 


— OO OO "ODE; 


is done before, then this Agreement ought to be called executed, inaſmuch. as nothing is to be 


taken as an Intruder, & c. Which Statute is in the Disjunctive, and ſpeaks of Payment or A- 
greement, &c. and this Agreement is to be intended executory, as the common Uſage proves, fo 


2 
. 


— 


—— de. 


Reniger derſus Fogoſſa. in Cam. Scacc. 


bs 


done afterwards ; and ſo both theſe Agreements are executed. The third fort. of Agreement is, 
when both Parties at one Time are agreed that ſuch a Thing ſhall be done at a Time to come, 
this Agreement is executory, inaſmuch as the Thing ſhall be done hereafter ; and yet there their 
Minds agree at one Time, but inaſmuch as the Performance ſhall be afterwards, and ſo the Thing 
upon which the Agreement was made remains to be done, this Agreement ſhall be called exe- 
cutory, as is ſaid before. And the Statute 26. H. 8. cap. 3. proves that there is ſuch an Agree- 
ment, for the Statute ſays, That every Vicar, Parſon, and ſuch others, &c. hefore their actual poſ- 
ſeſſion, or meddling with the Profits of their Bentfice, ſhall ſatisfy, content, and pay, or compound, or 
agree to pay, to the uſe of the King, the firſt-Fruits, &c. and if any ſuch Parſon, Vicar, &c. enter 
into actual Poſſeſſion, &c. before be ſhall have ſatisfied or paid to the Uſe of the King ibe Firſt- 
Fruits, or before he has compounded or agreed for the Payment thereof, &c. that then be ſhall be 


a Wing. Max, 
T reg. 9 pl. 3. 
it is uſual to make an Obligation for the Payment thereof at certain Days after. So there are a 
three Sorts of Agreements mentioned and underſtood in our Law, as is before ſhewn. _ And 

the firſt of theſe Agreements, viz. the Agreement executed with Payment, is not intended in 

our Caſe, for the Statute (as hath been ſaid) is in the Disjunctiye, viz. the Subſidy not being paid, 

or, the Collector not agreed with for it. And ſo if the Agreement, of which the Statute ſpeaks, 

ſhould be intended executed with Payment, then the Statute ſhould not be in the Disjunctive, 

for then the firſt Clauſe and the ſecond would be all one, which is not ſo, for this Word (or) 

is a Disjunctive, which makes the Clauſes ſeveral, Wherefore the Agreement, of which the 

Statute ſpeaks, muſt of Neceſſity be taken other than the firſt of the Agreements mentioned in 

my Diviſion, viz. the Agreement executed with Payment. And it may not. be taken the ſecond 
Agreement whereof I have ſpoken before, for that is of Things firſt done, to which the Agreement 

is afterwards given, and it is not ſo in our Caſe; wherefore inaſmuch as the Statute doth war- 

rant an Agreement, and it is not the firſt nor the ſecond Agreement mentioned in my Diviſion, and 

there are not, nor can be more than three Agreements; Ergo ex conſequente ſequitur, that the 
Agreement intended by the Statute is the third Agreement mentioned before, that is to ſay, the 
Agreement executory. And, Sir, the Agreement executory is divided into two Points, and no 

more. The one is ſuch an Agreement executory as is certain at the Beginning, (as hath been 

ſaid touching the Firſt-Fruits,) as if the Party ſhould ſay, I have ſo much Merchandize, or ſo 

many Kintals of Woad, the Subſidy of which will amount to ſo much, and for this he makes 

an Entry in the Book of the Cuſtomer, or an Obligation for the Payment of it; here this is 

one of the Agreements executory. The other is in our Caſe, or in ſuch like, where the Cer- 

tainty does not appear, and the Parties are agreed that the Thing ſhall be performed or paid 

upon the Certainty being known. And then inaſmuch as there are two Agreements executory, 

and our Agreement here is not the firſt of them, I am to prove that the Statute will warrant 

and approve our Agreement here, which is the ſecond Agreement executoty, as well as it will . q 

the firſt Agreement executory; and this I ſhall prove well enough. For in our Law, and in all — * E 
other Laws (as I apprehend) there are ſome Things that happen, which, may not be prevented e Fog 13. Per 
by foreſight, nor by any Diligence or poſſible Means be eſchewed and avoided; and when an 7 * 
ſuch thing happens to a Man, the Law will not puniſh him for it, for the Law will not pubiſh 


It. b. Per Fine- 
any Man but for his own Default, and if the Law ſees that there is no Default in him, it will 2 Rr 
not puniſh him; for if the Law ſhould puniſh a Man for an Accident, which by no Foreſight, Wing, max, eg 
Diligence, or Poſſibility could be avoided, it would be utterly againſt Reaſon, and therefore ſue- Hl. 3. * by 

ing that ſuch Accidents can by no Means be avoided, the Perſons upon 'whom they happen — Midd: 
ſuall not be hurt thereby. And therefore there are three Kinds of Laws in this Realm of Eng- e 2 
land, by which the King's People are governed, viz. the Law general, Cuſtoms, and Statute Law, — KA 
and in theſe three Laws ſuch unavoidable Accidents ſhall not hurt any one; for which reaſon =: —— 


though Effuſion of Blood, and the killing of Men are prohibited by the common Law, yet every Sic. P. 9. H. 4. 


* + 


d , . . Wo a g i 2 Rot. 69. Dr. & 
man, in his own Defence, or as a Champion in Trial in a Writ of Right, or ſuch like, may Stud. I. 2. c. 44. 


kill others; and the one is for the Safety of his Life in his Defence, and the other is for the Ne- 7 Wing, 94 b. 
ceſſity of Trial, © So by the common Cuſtom of the Realm Hoſts ſhall be charged for the reg. 110. pl. 32. 
Goods of their Gueſts loſt or ſtolen out of their Houſes, yet if their Houſes be * broken by: the 4. Fi Mack 
King's Enemies, and the Goods taken from thence, they ſhall not be chargeable for them, for 16. But ane, the 
in Reaſon ſuch Violence cannot be reſiſted, and therefore it ſhall infringe the Violence of the Cuſ- 322. 2ndeed 


contra. Sed. S. P. 


tom. Like Reaſon will diſpenſe with ſtatute Law; and therefore the Statute of Marlbridge, cap: Accord, M. 1. 


4. prohibits Diſtreſſes from being driven out of one County into another; yet it is held in 30. C, Fü. Pit“ 
Ed. 3. That where the Abbeſs of Wilton had a Manor in one County, ſhe might carry a Dif- ves 1. Bro. 32. 


treſs taken in another County in Land holden of the ſaid Manor, into the ſame County where IRS 
the Manor was, notwithſtanding the Statute is in the negative; and this is in reſpect of the In- E. 3 Fits. Bay. 


convenience and Abſurdity that ſhould otherwiſe follow. And ſo we ſce that ſome Caſes .ſhall be 2. 5 prog 
conſtrued contrary to Statutes, contrary to Cuſtoms, and contrary to the ordinary Courſe: of 25; Hale en F. 


the Common Law, and this is for the Neceſſity of the Matter, and therefore Reaſon maintains 10 en 
that ſuch Perſons as do fo ſhall not be wrong-Doers. So in the principal Caſe here, if the Ship , Pe, Fu 
had been on fire, and he had caſt the Woad upon the Land. before Payment of the Subfidy, Randing 38. T4. 
or Agreement for it, he ſhould have been excuſed by reaſon of the Neceſſity of the Occaſion. 4. se 

| D | And trols 54+ dubita- 


A bo „„ id. V 8 wy 
— 


4 r 8 4 4 

—_ — — . 4 — — — 
- — 2 ies > - : 
, - 
. . . * 

2 
* Rs WY N * 1 
the * „* „— — wad 1 * 
— 


- 
. 
PR IT i. 0 FT" Y FRY TO IE ET) * r LESS II LG Abe. i £ 
a th. ths —— * * —B . 9 „ * 
„ _ — OI 


Hillary Term. 4. Edw. 


. 


— — ORR — 


2 


» Wing. Maz.* And ſo as the Cafe ſtands, the Tempeſt which aroſe upon the Sea could not be reſiſted, and 
2 5 3: eherefore when they caſt the Woad our of the Ship into the Sea for the Safety of their Lives, 

whereby the certain 4 of the reſt that was left in the Ship could not be known, the 
-ought not to be blameable for this Incertainty that is made; and beſides, they coutd not weich 
it in the Ship, nor by any other poſſible Means know the Certainty of it before it was put upon 
"the Land; and inafmuch as Fogofſa (the Defendant) was not in any Fault for not knowing the 
Certainty, and upon the Incertainty no other more certain Agreement could be made for the 
King's Subſidy than has been made, it ſeems to me that the Defendart has done well, and 
that the Rigour of the Tempeſt ſhall excuſe the Rigour of the Statute. And fo the Agreement 
Here made ſhall by Neceſſity of Reaſon be faid the Agreement intended by the Statute, inaſmuch 
as a more perfect Agreement could not be made, the Accident having happened as it did; 
and fo the Defendant has fulfilled the Effect and Intent of the Statute, for which reaſon Judgment 

i”; ſhall be given for him. 5 125 #2, | es” 

ges for the Saunders one of the King's Serjeants. It ſeems to me to the contrary. And firlt it is to be 
Inſormer. ſeen (as I apprehend) how the Statute ſhall be taken, whether for the Benefit of the King, or 


Brief. 63, Bro. eres terrarum *, which reſtrains Men from making Tenures of themſelves, is penal, and yet 
Dru, Where the Words are, that every one ſhall hold of the Lord Paramount, ſecundum quantitatem terre, 
2. Rol.Abr.336, Sc. this is taken and ought to be intended, ſecundum valorem terre : So that it has always been 


26. And in 4. Ed. 4. there was an Information brought in the Exchequer, that one had unfreighted 
© Wel. 3. cp. certain Sacks of Wool, and had not found Surety according to the Statute of 14. Ed. 3. * cap. ut. 
« Poſt 82. 18. Stat. 1. Viz. to bring Bullion, -that is, Plale of Silver of two Marks for every Sack. of Wal, and 
eg res. 40 take two Marks of Coin back again for the Bullion: And there were two Statutes altedged 
2-Inſt. co 5% to bar the faid finding of Surety, viz. the one was the 36. Ed. 3. cap. 11. which Statute recites, 
Perkins, & that the Commons of the Realm have granted to the King a Subſidy on every Sack of Woot for 

$53 22.7. eheve Years; in conſideration whereof, the King grants by the ſame Statute, that after the three 

Surmiſe, 29. & Years nothing ſhall. be taken in Demand of the Commons, but only the ancient Cuſtom of half 

Parliament. 52- a Mark for every Sack, &c. And the other Statute which was altedged to bar the ſaid finding of 

—_ Surety was the 4.5. Ed. 3. cap. 4. by which it was eſtabliſhed, that no Impoſition or Charge ſhould 

be put Wools, other than the Cuſtom and Subſidy granted to the King, Ce. without the 

Aſſent of Parliament, and if any be, it ſhall be repealed and holden for none: And it is there 

J faid and argued againſt the King, that by the general Words of thefe two Statutes the finding 
of Surety given by the ſaid Statute of 14. Ed. 3. fhall be repealed and annulled; but there it is 

adjudged by great Advice, that the finding of Surety, ut fupra, is not annulled, and that the 
Information was well made, for it is there hotden that every Statute ought to be taken according 

to the Intent of thoſe that made it, where the Words are doubtful and not certain according to the 

Rehearfal of the Starute, and it was not the Intent of the Makers of the two lafl Statutes to dilcharge 

the Bullion, but only great Subſidies and great Charges upon Wool after the three Years ; for 

which Reaſon the Judgment was, ut ſupra. Which proves that where the Words of a Statute are 

general, as they are in our Caſe, all Things which are within the general Words are not taken 

as the Purview of the Statute, but ſuch Things as the Makers of the Statute meant; ſo that the 

Intent of the Legiſlature is the Judge of the Words, and ſhall abridge the Generality of them. 

So in our principal Caſe, the Minds of the Legiſlature ought to be obſerved in this Statute. And 

then although the Statute is general, viz. the Collector not agreed with, and this Agreement may 

» be conſtrued two Ways, viz. certain, or incertain, as in our Caſe, yet by the Intent of the Le- 
 ___ giſlature it ought to be taken that Way which is moſt beneficial for the King, inaſmuch as ic 
k.2, Inſt, 248, Was made for his Benefit and Advancement; for the Commons pray, hat the King will accept this 
3. Co. * Subſidy as the Firſt-Fruits of their good Will ; by which Words it appears that the Makers of the 
b. x- Freem. 57, Statute, that is, the King's Subjects, intended it to be made for the Advancement and Emo- 
r lument of the King. And then it ought to be conſtrued moſt beneficially for the King, which 
243- Kelw, 7. Conſtruction ſhall be beſt ſatisfied by an Agreement certain, upon which the King may have an 
— RE Action at the Beginning. And alſo Statutes ought to be conſtrued according to the Reaſon 
rr Dari,45, of the common Law. And there is a Principle or Ground in the common Law for the Expo- 
6. Go. 36. 2. 8, ſition of Words, Clauſes, or Sentences, viz, * that in every Grant or Gift, if the Words are am- 


S biguous and doubtful, they ſhall be taken moſt ſtrongly againſt the Grantors or Donors, and 


2. Winch, gs, moſt beneficially for them to whom the Grant or Gift was made; and if it be ſo where a com- 
— 1 563. mon Perſon is Grantee or Donee, 4 mullo fortiore where the King is Grantee or Donee, And 
1 +. | | | here 


Sc. which Words (in their Demeſn as of Fee,) have two Intendments, viz. of Fee-Simple or Fee- 
Tail, and the moſt common Intendment is Fee-Simple, for when it is ſaid that ſuch an one is o Littlet, 5293. 
ſeized in Fee, this is commonly taken in Fee-Simple;z and yet it has been adjudged, and is now 8 
uſed as clear Law, that the King ſhall have as well the Land which his Tenant had in Tail, as Wing. Nax. reg. 
that which he had in Fee-Simple, which Caſe is as a Rule to us, that where the Words in the 9s. 
Gifts of Subjects made to the King by Parliament have two Intendments, they ſhall be conſtrued 
moſt ſtrongly for the Benefit of the King. And one may have Land by three Ways, to which 
he came not by Deſcent z one Way is, by Bargain or Gift for Money; another is, by Gift with - 
out any Recompence; and the third is, by Way of Remainder; and yet if a Man has Land by 
all theſe three Ways, and will give to the King all his Lands purchaſed, the King ſhall have 
all the faid Lands; for this Word (Purchaſe) ſhall be taken moſt ſtrongly againſt the Donor, : 
and moſt beneficially for the King, the Donee. So this Word (agreed with) ſhall be taken moſt 
ſtrongly againſt the Subjects in the principal Caſe, and moſt beneficially for the King, and there- 
fore inaſmuch as the Agreement certain is more for the Benefit of the King, the ſame ſhall be 
here intended by the Statute. And if the Tempeſt which is alledged was true, yet Fogoſſa might 
have helped himſelf ſeveral Ways, for he might have gueſſed upon Sight of it how much was 
left in' the Ship, or he might have tried it by Lighters or Boats in carrying of it to Land, or 
he might have weighed it in the Ship by the Beam in diſburthening the Ship. So that it is not 
like tome of the Caſes upon Neceſſity put by Atkins before, but his Ignorance of the Certainty is 
an affected Ignorance, and at leaſt he ought to have got it weighed before this Time. And 
inaſmuch as all theſe Defaults are in him, by which he appears to have been negligent and not 
to have done his Duty, and now the King has no Means to compel him to weigh it, ſo thar 
perhaps it ſhall never be weighed, nor the Certainty ever appear, there is no Reaſon that this 
ſhould be taken for the Agreement intended by tie Statute; for the Agreement intended by 
the Statute ſhall be ſuch as gives a certain Remedy, and ſuch Agreements, upon which © Reme- © Vis. ante 35. 
dy is not given, are void by the Common Law, and ſhall not be good in Bar. And there- 4 M. 19. H. 6, 
fore in 19. H. 6. in Forger of falſe Deeds, the Defendant pleaded an Arbitrement made, viz. anat. b. Bie. 
that the Plaintiff ſhould not fue the Writ againſt the Defendant, and alſo that the Defendant 22; 1 Rel. Abr. 
ſhould be nonſuited in an Aſſize which he had againſt the Plaintiff, and he ſaid that the Day * 
was not yet come, and it was adjudged no Plea in Bar; one Cauſe was becauſe the Nonſuit 
does not enure as a Satisfaction; and another Cauſe was becauſe he could not compel him to 
be nonſuited in an Aſſize; and if he had ſaid that the Award was that he ſhould give the Plain- 
tiff © an Acre, this had been no Plea, if he had not ſaid that he had given it him, becauſe the M. 19. H. 6. 
Plaintiff could not compel him to give the Acre. So here he can not compel him nor any „ © 


other to weigh it. And this is the Reaſon of the Concord in 6. H. 7. where in Treſpaſs 1. Finch. 385. 


the Defendant pleaded a Concord that he ſhould pay Money to the Plaintiff, and ſhould alſo F . | 


make him certain Windows, and he ſhewed that he paid the Money accordingly, but did not 29: b. Fita. Bar. 


ſay that he had made the Windows, and there inaſmuch as the Concord was intire, and he did 3 B. . 


not alledge the Performance of * all, and the Plaintiff had no Remedy to compel him to make 1. wy 3 
the Windows, the Plea was held ill. * But if the Act had been done there, it ſhould be otherwiſe 27. Ea. 4, 4. pl. 


both in the Caſe of an Arbitrement, and in the Caſe of a Concord, and perhaps alſo in the prin- . 3 


cipal Caſe, for if a Day had been appointed, and at that Day it had been weighed and reduced 1. Rol. Abr. 12g. 


to a Certainty before the Seizure, then perhaps the Seizure would have been wrongful, inaſmuch bl. "3: * * 


as the King knew the Certainty, and might then have an Action of Debt for the Duty, which a Pla. 
Remedy by Action is taken to be of the ſame Effect as a Satisfaction in Deed, and ſhall counter- .d mad 
vail a Satisfaction. And in 27. Aſs. in a Bill of Treſpaſs the Caſe is, that a Bailiff known 325. Per Dodder. 
pledged an Ox of his Maſter for twelve Buſhels of Wheat, ſo that if he did not pay, &c. that „ be i 
then he ſhould keep the Ox for ever, and the Wheat came to the Uſe of the Maſter, and af- good in Equity. 
terwards the Maſter diſagreeing thereto took the Ox, and the other brought a Bill of Treſ- þ | 
paſs, and all this Matter was found by Verdict, and by Award the Plaintiff recovered, for there Jones, 158. is 
it is held that foraſmuch as the Wheat came to the Maſter's Uſe, and ſo ſounded in Satisfac- mat a -M 
tion before the Maſter took the Ox, he ſhall be bound thereby, ſeeing it was done by his known been fince over- 
Bailiff; but there it ſeems, if the Wheat had not come to the Maſter's Uſe, he ſhould not have — 2 1 
been bound, for then it had not been any Recompence. And agreeable hereunto is the Book in bo — 
17. Ed. 4. in Treſpaſs for taking Barley and Wheat, where the Defendant ſaid, that the NO . 


Plaintiff bargained with him, that if after he had ſeen the ſaid Barley and Wheat he liked 182. 


them, then he ſhould take them, paying ſo much for every Acre, and afterwards he ſaw them 5 2 


and liked them, and therefore he took them, and there it is held by the better Opinion that 23%; Ne. Con- 
the Juſtification is not good, inaſmuch as he had not alledged Payment of the Sum, and alſo he — | 


ought to have certified him of his Mind. Wherefore Contracts or Agreements conditional ſhall fee 2% 


be ſaid good after the Condition is performed, but before that they are no more than Commu- 1. Br. Cen. 


nications; **' 
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nications; and ſo is the Diverſity. And in the principal Caſe, if a Day had been appointed, and 

it had been weighed at the Day, Sc. and the Certainty had been known before the Seizure, then 

| rhaps the Seizure would have been wrongful, but now it ſhall be good; and therefore for 
boch the Cauſes firſt above ſhewn, the Statute ſhall be conſtrued moſt ſtrongly for the Benefit 

2 5 of the King. And foraſmuch as there are ſo many Defaults in Fegeſſa, which prove his Igno- 
Litt. 6. b. rance to be affected, and ſeeing the King may not compel him to weigh the Woad, and to aſ- 
Trials FF lan certain his Duty to intitle him to an Action, (and ſo the Agreement doth not preſently im- 
of Evid, x54 port any Satisfaction) it ſeems to me, that the King ſhall not be bound by ſuch Agreement made 


A. gf. with the Collector, being his Servant, no more than the Maſter ſhould have been bound in the 


Fe. a. ſaid Caſe of 27. Aſs. by the Agreement made with his Servant, if the Recompence had not 


Al. z. W. Eil come to the Maſter before; therefore it ſeems to me that Judgment is to be given for the 
dence 


King. 


e. Robert Brook Recorder of London to the contrary. As to that which has been ſaid by the 


Defendant. © King's Attorney, that there ought to be two Witneſſes to prove the Fact; it is true that there 
o Tholoſs. Syn- Ought to be two Witneſſes at leaſt where * the Matter is to be tried by Witneſſes only, as in the 
tazm, Juris, lib, civil > Law, but here the Iſſue was to be tried by twelve Men, in which Caſe Witneſſes are not 
Ent neceſſary, for in many Caſes an Inqueſt ſhall give a preciſe Verdict, although there are no Wit- 
— 0 neſſes, or no © Evidence given to them. As if it be found before the Coroner ſuper viſum cor- 
lid. 33. ad edi? poris, that J. S. killed the dead Perſon, and he is arraigned and acquitted, the Inqueſt ſhall fay 
Digeſt lib. 22- who killed him, although they have not any Witneſſes; ſo that Witneſſes are not neceſſary 
de Lad. cap. 20. but Where the Matter is to be tried by Witneſſes only. For if Witneſſes were ſo neceſſary, then 
2h. yo it would follow that the Jurors-could not give a Verdict contrary to the Witneſſes, whereas the 


& how ©. Bs Law is quite otherwiſe, for when the Witneſſes for Trial of a Fact are joined to the Inqueſt, 


1 if they cannot agree with the Jurors, the Verdict of the twelve ſhall be taken, and the Witneſſes 


Max. 95. ſhall be rejected: therefore this Point is clear enough. And as to what has been ſaid by the 
a, 7 King's Attorney, that the Depoſition of Davy makes againſt us, inaſmuch as he ſays that 


for. a. Rol. Abr. $y2;th ſhewed him that an Entry was made for no more than 2000 Kintals, Sir, this is nothing 
6779-27: 1. to the Purpoſe, for if he could not ſay any Thing to prove the Iſſue in which he came to de- 


2. wn _ poſe, then he is neither with us, nor againſt us, but his Depoſition is of the ſame Effect in Law 


3a. ibid, as if he had ſaid nothing at all, or as if he had ſaid that he knew nothing of the Matter; fo 


39-M.14. — 7- that this Point alſo is clear enough. And as to that which has been moved by the Attor- 
— — — ney, that he ought to ſhew what Rate in certain; Sir, this is not at all neceſſary, inaſmuch 
42- 37- A. pl as it is expreſſed by the Statute, viz. 12 d. for every 20 5. of which Statute, being general, all 


TJ. Fer Green, 


Fitz,Coronez13. Perſons ought to take notice, as in all other Statutes ; but if there were two Rates, (as there 
Pro, N. 37: are not) then he ought to ſhew according to which Rate; but inaſmuch as there is only one 
veal. 122. M.x3. Rate, he has ſaid well; wherefore this is clear enough. And as to the Conſtruction of the Sta- 


—— 7 1 tute, it ſeems to me that it ſhall be taken and conſtrued beneficially for Fogoſſa being a Stranger, 
Aa gl. 39. Fur. for in the ſame Statute there is a Requeſt, that all Merchants, as well Denizens as Strangers, 


Corone 173: coming into this Realm, be well and honeſtly treated and demeaned, as they were in the Times of 


a. 2. Hal, Hit. the King's Progenitors, withcut Oppreſſion, &c. which Words prove that it was the In- 


Ne Hawke tent of the Makers of the Statute, that it ſhould be conſtrued favourably for Strangers, 


Ml. Cor. . And ſo the Statute itſelf. is a more ſure Warrant to us to conſtrue the Statute for the Benefit of 
ue M Fogoſſa, and in his Favour, than any of the ſaid Reaſons before given. [But note, the Statute 
2. Rol.Abr.676. iS as he ſaid, and more, that is to ſay, without Oppreſſion to be done to them, paying the Sub- 
92275 N. C. dies aforeſaid, which Words he omitted.] And he argued further and ſaid, the Agreement here 


23. Afs. pl. ſhall be good enough, and is within the Intent of the Statute; for in many Caſes Gifts and Grants 


31.Bro.Enqueſt, 


61. Artaint, 67, ſhall not be certain at the Beginning, and yet ſhall be good, if there is a Mean to reduce them 


Teſtmoignes afterwards to a Certainty. Nevertheleſs it is the Nature of Gifts and Grants to be executed 
8 preſently, and every Gift is an Agreement between the Parties, and ſo is every Grant; and 
| then if Gifts and Grants (which are Agreements, and the Nature of which is properly to be exe- 
cuted at the Time they are made) ſhall be good enough, notwithſtanding they are incertain at 

the Beginning, @ multo fertiore Agreements exccutory of any Thing ſhall be good, though they 

are incertain at firſt. And ts prove that ſuch Gifts and Grants ſhall be good notwithſtanding 

| their Incertainty at firſt, there are many Caſes as well where the King as others are Parties. 
C jp. Co. 65: 5 And therefore if the King at this Day grants over certain Lands which have come to his Hands 
Wing, Max. reg. before, and further grants to the Grantee ſuch Liberties, Privileges, Juriſdictions, &c. as he had 
ork godeo who was laſt ſeized of the Lands, where the King Knows not the Certainty of the Liberties 
315 Avowry, and Privileges, yet this Grant is good enough, and the Patentee may enquire what Liberties or 
he " Shel Privileges the other; had before, and the ſame he ſhall uſe and enjoy, and yet they were not cer- 
Et tainly expreſſed, but were incertain at the Time of the Grant: But foraſmuch as this Incertainty 
b T. 9. H. 6. may be reduced to a Certainty by Inquiry, or other; Circumſtances, the Grant is good. And ſo 
— — it is holden in 9. H. 6. where the King granted to the Ducheſs of York quandam Inſulam, c. 
4. Wing. Max. cum omnibus exitibus, amerciamentis, et proficuis omnium gentium reſidentium, &c. de et infra 1n- 
r 206. pl. . ſulam prædidt. in quibuſcunque curiis naſtris emergentibus; there it is held that the Grant is 
| good, and yet at the Beginning the King knew not what Iflues, or what Amercements 
VvVould be afterwards forfeited ; but becauſe when they were forfeited, they might be certain- 

10 IR ly known, (and ſo there is a Means to know the Certainty of them) the Grant was 
 EOKEE. adjudged good. And ſo in 5. Ed. 4. the King granted to one called Garter the Office 
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was no Cettainty of the Fees and Profits belonging to that Office, and yet the Grant wWas M. 39H. 6., . 

held good enough, cauſe qua ſupra. And ſo in 30 H. 6. if the King grants all ſuch Lands as Gant. gx. 

came to him by Attainder, Sc. this Grant comprehends no Certainty; yet it was held good, be- 4 r 

cauſe by Circumſtances it may be reduced to a Certainty. And ſo if the King will pardon all Wing. Maz reg. 
Riots, Sc. here the Pardon contains no Certainty, nor does the King know what he pardons, and eg. 1. H. 6. 

yet this Pardon is good enough. Same Law is in the Caſes of common Perſons, * for it is held in 41. Fita. Grants; 

21 H. 6. that if a Parſon will grant all his Tithe Wool of the next, Year, it is a good Grant; yet 2 11. = . 
the Quantity of the Wool is incertain at the Time of the Grant, but inasmuch as it may be re- Hob. 132. 4 8 

duced to a Certainty afterwards, the Grant was held good enough. So if a Man will grant ug ode 

me the Perquiſites of his Court; this incertain Grant is good, cauſa qua ſupra. *. And ſo a Feoff- 27. Touch. of 

ment of two, Acres, viz. the one for Life, and the other in Fee, without determining in certain “ F. 41-4, 6; 
in which he ſhall have Fee, this incertain Feoffment may be reduced to a Certainty ; as if the Te- 4 Per Aſcue, 
nant loſe both the Acres by Default, he may have a quod ei deforceat for the one, and a Writ. of Ag. 2% 
Right for the other Acre, and by that Means the Certainty of the Gift ſhall be determined and o Ferkink. $75: 
Known. So if one grants a Rent-charge to another, the Grantee may avow or have a Writ c. 24. 
of Annuity, and which ever of theſe he will uſe is maintainable, and yet at the Beginning it was 4 B. 154 
 Incertain, but notwichſtanding this Idcertainty the Grant is good. * So in 9 Ed. 4. one grants to x: co. 46, x.” 
another 20 5. or a Robe annually, here the Grantee does not know the Certainty of the Grant, IR of Pre- 
for perhaps he ſhall always have the 20 5. perhaps the Robe always; and, yet the Grant is there f N. g. x4. 4. 
held to be good, becauſe it is reducible to Certainty by the Will of the Grantor. 5 And ſo a 37; + Te Lit, 


Nuts for ſo many Years as F, S. ſhall name is good, and yet it is incertain; but if he name 2 Bro: ing Wag; 
umber, then it is good ab initio, So if I have two Horſes in my Stable; viz. the one black, £% + 13 
the other white, and I give to F. S. one of theſe Horſes, this is a, good Gift, notwithſtanding the 3. Ed. 4. Fite: 
Incertainty; becauſe by Circumſtances, viz. by his Election, the Certainty may be known. And Ln t7s- We, 
then inaſmuch as the Law is ſo in the Caſes aforeſaid, this proves our Matter, as it ſeems to t7. Fr Pollard. 
me, for every Gift, every Grant, every Feoffment, and every Confirmation is an Agreement, for 287224. — 
it is the Will of the Donor that the Donee ſhould have the Thing; and the Donee is content to Preced. 21, 
take it. And ſo there is a mutual Aſſent of their Minds, which mutual Aſſent of Minds is an e Ante 6. Por; 
Agreement, and an Agreement is nothing but a mutual Aſſent of Minds touching any Thing, 273; fed. 1 95 
for there ought to be ſomething upon which their Minds may concur and conclude. And as in 6. Co. 35. b. 1. 
all the Caſes which I have put before there is a Matter and Subſtance, upon which their Minds Jo; Av: 849... 
agree, ſo there is in our Caſe, that is to ſay; the Money which ſhall be paid; wherefore the Caſes 259. Godb. 25. 
that I have put before prove that the Incertainty is not material, and the King may be here an- Gg. Pie ke: 
ſwered, as to the Incertainty, by the Caſes of the King put before: ſo that he ſhall be rebutted Skin. 42 
with his own Caſes; inasmuch as in the one Caſe and in the other there is a Medium or Cir- f H. 7: 


— Dy. 91. pl. 11. 
3 3 Perkios, & 74. 


Sir, this is not material, for in every Port there is an Officer who has the Cuſtody of the Beam, ©: Lin 145. a; 
and who ought to weigh it, and it may be weighed upon Requeſt ; ſo that to conclude upon 37:8. Tack. of 


And therefore the Circumſtances to reduce this Preced. 2. 
to Certainty are certain enough: And beſides, although the Statute had ſpoken an Agreement 274, 411 $5: 


l Ag 
or the Tempeſt, which 233. Co. Lit. 75. 


was the Cauſe of the Ignorance of the certain Quantity of the Woad, and all the Neceſſity alledg- 5. Cn. b. b. 
ed is confeſſed by the Demurrer to be true iu Manner and Form as we have alledged it: and Gare, $25. 
1. Freem. 5 


out of the Proviſion of the ſame by the Law of Reaſon; althpugh they are not expreſly excepted. 7 Rol. Rep. 14. 
As the breaking ot Priſon is Felony in the Priſoner himſelf by the Statute * de jrangentibus priſo- 1. Bro al. 
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it has been adjudged, that ſhe, being received, ſhall e pray in Aid, or ſhall * vouch, fo that ſhe Vs Ma. , 

ved, \ has not been ready to anſwer. But the ancient Fathers of the Law, Dalt. Jug. cap, 

conſidering the ſaid Statute, ſaw that if it ſhould be taken according to the Words, great Incon- a T. 14. M. 

29. Bro. Verdict. 

therefore they conſtiued the ſaid Statute according to Equity and Reaſon, although the Words = Ar 

did not allow of it, but ſeemed againſt it; fo that in all Statutes there are ſome private Caſes Vin. Abe. tt, © 
excepted out of the general Proviſion by Equity of Reafon, in_Avoidance of.a greater Miſchief, J . . 4: 
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© Feoffment abſo- adjudged 
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a5. H. B. Bro. genſe they conſtrued the Minds of the Makers of the Statute, out of mere Neceſſity to avoid a 


2 N. IF 8. Miſchief. By which Caſes before recited by mc'it appears, that ſome Things are for Neceſſity's 
P 


12, H. f. 1. Sake: exem and excepted (by Equity of Reaſon) out of the prohibitory Words of Statutes, 
. und cher Think) which — not remedied by the Words of Statutes, are (by Equity of Reaſon) 
D. taken within the Purview of the ſame Statutes. And if any Thing ſhall be in any Caſe exemp- 
46-Kelw l. ted out of the Penalty of any Statute, we ſhall here be aided byzEquity-of Reaſon, notwirh- 
Abr. 676. 1-14 ſtanding that the Words of the Statute had been againſt us, (as in reiveritate they are not) for we 
36 78. Tra have ſhewn the Danger of the Lives of thoſe who were in the Ship, and alſo the caſling of the 
per Pai 439 Woad into the Sea for the Safety of their Lives, ſo that the Ignorance of the Certainty of the 
75 Gith. L. of Woad came by meer Neceſſity, and all this the King has confeſſed by the Demurrer. And then 
& . . Fog 2 being ignorant of it could not by any Poſſibility have compounded or agreed more certain. 
5 . . % K. ly for the Subſidy, and therefore Reaſon will ſay that we have accompliſhed the Intent of the 
2 1 of Nun and ſo it ſeetns to me that Judgment is to be given againft the King. | 3 
bf * 1 45 Vin Harris another of the King's Serjeants, to the contrary : And he argued to the ſame Effect with 
_ = the King's Attorney, vis. that the Evidence which proves the Agreement upon Condition does 

contra for the not warrant the Iſſue, which ſhall' be intended a general Agreement. s As if the Defendant in 
Rel. Abt: Treſpaſs pleads, not guilty, and gives a Licence in Evidence, * or if in a Formedon in Deſcender 
676. pl. 1g. Vin. upon a Gift in Frank- Marriage che Gift is traverſed; and a Deed is ſhewn of a Gift in Frank- 
Lande C. b. fl. Marriage, the Remainder over in Fee, or, upon Traverſe upon a Leaſe for Years alledged 
S8 this is n0 without Deed, if a Deed'is ſhe wn in Evidence, this Evidence does not warrant the Iflue ; ſo here. 
it rs. And alſo he argued that the Collector of the Subſidy had no Authority to 2 Licenſe 
fer —— the Merchandize upon Land, the Subſidy not being paid nor agreed for,“ as a Bailiff has 
Tm Ge. Liz nothing to do with the Debts of his Maſter, and if he pay them he ſhall not be allowed for it in 
"A lb. his Accompt, without Specialty; but if he pay a Quit-Rent ifſuing out of the Land, he ſhall be 
676. pl. 14 Via. allowed for it, becauſe the Payment of this belongs to his Office; and fo if the Collector accept 
Abr, tit. Evi- any other Agreement than is intended by the Statute, this ſhall not aid the Party. And he faid 
dence. C. b. it to be fulfilled before it ſhall be pleaded. As, if I give 

Ser⸗ 


6. Heath s Max. that an Agreement upon Condition ough ö 4 
3s n ,, All the Money in my Parſe to J. S. he may not have an Action for it, except he alledge the 

14; b. er Kl. tainty of it; ſo that without Certainty the Action is not maintainable; ſo is it in the Caſe here; 
Bro. Baily 27- for which Reaſon Judgment is to be given for the King. | 

Pol 282. And afterwards it another Term, viz. on the 26th Day of April in Zaſter Term next following. 
Zefer Ton 4+ Pollard Serjeant argued chus to the contrary. Firlt of all it ſeems to me very neceſfary to give an 
® contra for the Anſwer to the Oje&tions and Arguments made and alledged laſt Term againft the Defendant. 
Pg H. 5. x, And one of the principal Arguments and Reaſons upon which they chiefly relied, was, that the 
Fits, Record: Agreement generally was put in Iſſue, which ſhall be intended the moſt common Agreement, 
—.—. . ahd that is, à general Agreement, and the Evidence given by Wells proves a ſpecial Agree- 
Kitch. 464- ment, viz. an Agreement upon Condition, which is of another Nature than the Agreement ten- 
Te, dered by the Iflue; and therefore they ſaid the Demurrer hereupon ſhall be adjudged for the King 
Tr. rer Pais 363: and the Informer. Sir, as to this I anſwer, that by the Arguments already made nothing has 
Fs Piu been put in Iſſue, but whether he agreed according to the Statute. And in this Word (agree) 
17 Lag eyery Agreement is contained: and therefore inaſmuch as the Agreement upon Condition is 


Miche included in the Words of the Iffue, viz. in this Word ( Agreement) it is ſufficient for us to prove 
Lat — 2 the Agreement upon Condition; for an Agreement upon Condition is an Agreement, as a Feoff- 
Condition per. ment upon Condition is a Feoffment. And therefore in 36. H. 6. a Man brought an Action 
— Rogers of Debt upon a Recognizatice, and the Defendant pleaded, nul liel Recognizance, upon which they 
proves the Efe were at Tflue, and at the Day,; Sc. a Recognizance with Condition was certified, and there it is 


. *i ſtrongly debated whether or no he had failed of his Record, and at laſt with great Advice it was 


d. pl. 7. Heath's Iſſue. But, Sir, I deny that the Agreement generally is put in Iſſue, but the ſpecial Agree- 
þ Yio. abr, ur. Ment, which is upon Condition, is only put in Iſſue. For in the Anſwer the Defendant has ſhewn 
Trial P. pl. 3. the Tempeſt, and the caſting the W into the Sea, and all the Means by which he became 
i'r. a9 3. Ignorant of the certain Quantity of what was left in the Ship, and alſo he has ſhewn the Entry of 
$.b. M. 38. 
55 I. — and has concluded, Et ſuper hoc cum prefato Collectore concordavit et agreavit, in which Caſe, (as 


Trials 16. 49. on the ſpecial-Matter, for that is the Subſtance and Foundation of the Conclufion, which the 
Age te Conclullon ſhall not avoid, but inaſmuch as it is in the Affirmative, as the Concluſion is, and 
— „ Rot, Abr. is agreeable with the Conclufion, the ſpecial Matter and the Concluſion ſnall remain together, 
361. 


JA. as of entire Matter and Subſtance of the Iſſue. And therefore in Aſſize of Moridanceſtorif 
586. pl. 22. | | 
85 . that the Demandant was begotten between F. S. and Alice G. and born before Eſpouſals, and af- 
Hard. 63. terwards Eſpouſals were had between them, and he ought to conclude, and ſo 4 Baſtard; now this 


27g. Bi 7 fl. Concluſion has not avoided the ſpec 

59, O. Bendl. — z and-if ſo, it ſhall be tried by the Biſhop, and if ſo, the Biſhop will certify him mulier, 
— Trial per for ſuch a Baſtard is mulier in the ſpiritual Law ; but ſuch Matter ſhall be tried by the Aſſize, 
Pais 8. | ' 8 (as 
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(as in many Books it is adjudged) egb the Contlufion has not avoided the ſpecial Matter, but 
the ſame remains, and the Iſſue is taken upon it. So in à Formedon in Deſcender if the Tenant *H. J. fl. 7, g. 
traverſes the Gift, and the Demandant by way of Replication maintains: the Gift with a Reco- --: 
very in Value by Reaſon of a Warranty, he ought to conclude, er iffint dona; now if the Conclu- 

fion has avoided the ſpecial Matter before alledged, then the Tenant ought to traverſe the Con- 

cluſion only, that is, the Gift, which is a Matter in Fact, and* ſhall be tried per Pais; but the 

Caſe is not ſo, for he ought to anſwer to the Recovery in Value, and that ſhall be tried by the Re- | 
cord z which proves that the ſpecial Matter before the Conclufion ſhall remain. And ſo in Aſ- b M. on 1.8. 
ſize if the Plaintiff makes himſelf a Title and concludes, and ſo he was ſeized until by the ton. Fits, Wb. 
Defendant diſſeized, now if the Concluſion has avoided the ſpecial Matter before, then it follows 9" 

that the Defendant may not anſwer to the Title; but the Law is, that he ought to anſwer to the 

Title; and traverſe it; by which it is proved, that the Conclufion has not avoided the ſpecial Mat- 

ter before; and in all theſe Caſes the Matter before the Concluſion and: the Concluſion are in the 
affirmative. But in Debt, if the Defendant pleads Payment, and ſo he owes him nothing; or 

in Treſpaſs for Goods taken, if the Defendant pleads a Gift of them, and ſo not guilty; in theſe 

Caſes the Concluſion has avoided the ſpecial Matter, and the Concluſion only ought to be traverſ- 

ed, and not the Matter before, for the Concluſion is a Traverſe of the Action, and the Matter 


* 


ed the Matter Before, But in our principal Caſe, and in the other Caſes before, the Matter pre- 
cedent and the Concluſion are in the“ affirmative, which may well ſtand together as one entire Sub , Ses Cb. i dtr. 


ſtance of the Iſſue; and therefore the ſpecial Agreement is put in Iffue, and then the Evidence 303. b. 
proving it is purſuant enough. Another Objection was made the laſt Term; viz, that the Agree- 


Finch. 44. 
vith the other Bells of Mildenbull, that then the Obligation ſhould be void; and the Defendant ſaid x. Finch. F.. 


chat the Bell was not weighed, Judgment /i a#io.z and If this was 4 good Plea, was the Queſtion ; 1%,” 
For the principal Point was, that the Defendant ſHould make the Bell to agree with the other Bells, orb. 299- P# 
and before that could be done, the weighing bf the Bell was neceffary, in order that the Weight 1. Kol. Key. 318. 
and Quantity of it might be known; for without that he cbuld not make the Bell to agree with the 

ethers : and the putting the Belt into the Fire to melt it was alſo neteſſary, and who ſhould 

weigh and put it into the Fire was not expreſſed in the Defeaſance, fo that there it falls to the 
Conſtruction of Law who ought to do it; and it is there clearly held that the Defendant ought to 

do it, and that the Plea, at ſupra, was not gvod; for upon the Matter it appeared that the De- 

fendant was a Brazier, and it belongs to his Office to weigh and put the Bells into the Fire, and 

therefore the Law appoints him to do it. And in the fame Caſt it is alſo held for Law; that if ; pat. 6788. 
4 Taylor is bound in an Obligation upon Condition indorſed, that the Obligee ſhall bring to his 1. — 1. 
Shop three Vards of Cloth, which ſhall be there cut out, and then if the Obligor make the Ob- Ste vin. Abe. 
ligee a Gown of it, that the Obligation ſhall loſe its Force; in ſuch Caſe the Obligor, viz. the 282 
Taylor, is bound to cut it out, for the principal Point is the making of the Gown, and before 1 
that can be done, it muſt of Neceffity be cut out, and who ſhall do this is not expreſſtd, and 
therefore the Law appoints the Taylor to do it, becauſe he has the greateſt Knowledge and Skill 

to do it, and it belongs to his Buſineſs, * So in bur principal Caſe it is certainly concluded and + , Finch; $4. 
agreed that the Collector on Behalf of the King ſhall have the Subſidy; arid this is the principal . Flach. 6:; 
Thing, and before this can be had there is another Thing to be done; viz. the weighing it to try 

the Certainty of it, for without the Certainty be known the King cannot be ſatisfied, and who 

ſhall weigh it was not concluded and expreſſed, and therefore the Law ſhall appoint the Collector 

to do it, becauſe it belongs to his Office; for as properly as it belongs to the Office of a 

Brazier in the other Caſe to weigh the Bell and put it in the Fire, or to the Office of a Taylor to 

Cut out the Cloth, ſo properly does it belong to the Office of the Collector to weigh the Thing for 

which the Subſidy ſhall be paid, for without weighing it he cannot come to the Knowledge of the 

Value of the Subſidy in this Caſe, and in many other Sorts and Kinds of Merchandize: and for 

this Reaſon it belongs to the Office of Collector to have a Beam; and to weigh the Merchandizes, 

as the Means to come at the Knowledge of the Certainty of the Subſidy, and it is an Incident to : M «.R.4. 
his Office, and therefore the Law appoints the Collector hert to weigh it, which is as certain in Ballets C. 4. 
Law as if it had been concluded by expreſs Words; and fo the Agreement is perfect notwith- Temp. Ed. 2 
ſtanding this Exception. And if Fogeſſa ſnould bring an Action of Treſpaſs againſt the Collector angeln a but 
for meddling with the! Woad when he weighs. it, the Collector might well juſtify it. * For in cle. Hob. 236. 
2. Rich. 2. in Treſpaſs, it is held as a Maxim; that if a Man was, ante” in any Thing by the _ * 
Grant or Aſſent of another, and the Party that has ſuch Intereſt cannot haye the principal Thing 1 1 Co: 
without doing another Thing; there he may do the ſaid other Thing, and juſtify the ſame, Co. Jac. 258. 
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x Pe. f lie. becauſe it is the Means to come to his Profit; for there it is held, * char if one grants to me 
1, Fineb. 4, all his Trees growing in his Wood, I may cut them down and carry them through his Land, and 
Hieb. N although his Graſs be trodden down with the Carriage of them, he ſfiall hot have a Writ of Trel- 
2. Rol. Abe. bo. paſs for it; for Trees are ſuch Things that they muſt either be cartied with Carts, or the Party 
1 1 2 cannot have them; nor make any Profit of them. But tlie principal Caſe there was, that one ſold 
N Cer. all his Fiſhes in his Pond, and the Vendee dug a Trench, ſo that che Water might run out, and 
| Ska Cue, by that Means he might take the Fiſhes, and the Vendor brought a Writ of Treſpaſs againſt him 
God „ for digging the ſame, and there it was awarded that he ſhould recover, ® becauſe the Vendee might 
— Fn take the Fiſhes by Nets or other Engines; but if there had been no other Means to take them 
bs $# a. vt had been otherwiſe; as it is there held. And for the coming to the Banks to Fiſh, he may well 
T. 7. Arq 3 juſtify that, for without that he cannot take them by any Means. So that a Man may always 
ham Treſpaſs. Juſtify: the neceſſary Circumſtances, where he has a Title to the principal Thing: So here the 
Sie. Collector, in the Behalf of the King, hath a Title to the Subſidy, which he cannot have, nor 
* BI LS 50. any Action for it before the Certainty be known; and the weighing it is the Means to come to 
pl. r5. 1. Finch. the Certainty of it; which he may do, and ſhall not be puniſhed for meddling with the Woad for 
113 ſuch Cauſe or Purpoſe, but may well juſtify the ſame. And ſo it ſeems to me that the Collector 
7. Brownl. 224- ought to do it, and may juſtify it; and therefore the Agreement is perfect, not withſtanding this Ex- 
— r ception. Another Exception was taken the other Term, that the Agreement ſhould be judged 
imperfe&, becauſe the Certainty of the Time for the weighing of it was not limited and appointed 
upon the Agreement. And as to this, it ſeems to me clear enough that the Collector of the Sub- 
ſidy may weigh it when he pleaſes, for the Agreement was, that when it ſnould be weighed, that 
then he ſhould pay according to the Rate, which in Conſtruction of Law is as much as if it had 
8 been agreed, that when the Collector would weigh it, then he ſhould preſently pay for the ſame, 

in which Caſe the Time is referred to the Will of the Collector. And ſo in all like Caſes, where 
it is agreed that one ſhall have Benefit upon an Act firſt to be done by him, and no Time 

d tittlet. 6 337. 8 limited when it ſhall be done, the Law faith it ſhall. be done at his Will. As if a Man 
IIS, '*t- makes a FeoFment in Mortgage, upon Condition that if he pay to the Mortgagee 207. that 
>. Ande#i. 53. then he ſhall re-enter; inaſmuch as no Day of Payment is limited, the Mortgagor may pay 
— Hour; oth it when he pleaſes; for he he is to have the Benefit, viz. his Land again. So if one grants 
Abr. 65. pl. 5. to another that when he has married his Daughter he will give him 20 /. in this Cafe inaſmuch 
1. Bac, Abr. 455. 2s no Time is limited when he ſhall marry her, he may marry her when he pleaſes ;; ſo that 
the Time is referred to his Will, who is the Agent, and who ſhall take Benefit by the Mar- 
riage. So in the principal Caſe, inaſmuch as the Payment ſhall be made to the Collector up- 

on the weighing; and no Time is limited for the weighing, the Law refers. the Time thereof 

to the Will and Pleaſure of the Collector; and fo the Agreement is good and perfect notwith- 
ſtanding the ſaid Exception. And. if the Law be fo; viz: that the Collector in Right of the 
_ * King ought to weigh it, and at what Time he pleaſes; and may juſtify the ſame, then that 
which is ſaid, that the King is not ſure of any Recompence nor Action, is not true; for the 
Collector may weigh it, and thereby know the Certainty of the Subſidy, upon which an Action 
ſhall accrue to the King; ſo that if the King ſhall be without Action, it is the Folly of his 
Collector, and ſo the Folly of the King to have ſuch a Collector. And as to what was ſaid the 
other Term, that when Contracts or Agreements conditional are made, they ſhall not be deemed: 

of ay Effect before they have theit Perfection and be fully accompliſhed, and therefore here this 
Agreement which is conditional, (although it ſhall be ſaid good after the Performance of the Con- 
dition) yet now inaſmuch as the Seizure was before the Performance, viz. the Woad weighed, it 
Thall be void ab initio, becauſe the Sum of the Subſidy is not certain; and for this Incertainty the 
Agreement is void ab initis : Sir; as to this I anſwer, that he who made this Objection affirmed 
by the yery Objection that the Agreement was good at the Beginning: and he affirmed alſo by 
the Objection that the firſt putting of tie Woad upon the Land, viz. the landing, was lawful 


and without Cauſe of Forfeiture, but the Non-performance of the: Circumſlances afterwards de- 
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"after it is weighed the Certainty will appear, which being known, the King may have his Reme- 23. £4. 4. 4. 
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who was then ſole Party, and therefore the not weighing of it in Default of the Collector ſhallf Wing. Max. 
not make the Agreement void ab mitio to our Prejudice, which before was good. Then as to the '*/ 2 
principal Matter, it is to be, ſeen whether the Agreement here be warranted by the Statute which 
ſaith, the Collector not agreed with, Sc. And as it ſeems to me, it is warranted by the Statute; 
and this I ſhall prove by the Definition of the Word, by the Rules of the common Law in the 
Conſtruction of Statutes, and by the Intent of the Makers of the ſaid Statute. And firſt as to the 
Definition of the Word (Agreement) it ſeems to me that aggreamentumis a Word compounded. of 
two Words, diz. of axgregatio and mentium, ſo that aggreamentum eſt aggregatio mentium in re ali- v Hill xg. Geo; 


qua fact a vel ſaciendd. And fo by the Contraction of the two Words, and by the ſhort” Pronun- 1 


- ciation of them they are made one Word, viz. aggreamenium, which is no other than an Union, Nare arguends, 


Collection, Copulation, and. Conjunction of two or more Minds in any Thing done or to be done: 14g hr MM 
And then the Statute which ſaith, the Collector not agreed with, is as much as to ſay, that if the 
Minds of the Collector and the Party are not united, collected, coupled, and joined together about 
the Subſidy, that then the Goods ſhall be forfeited, and otherwiſe not; but here the Minds of 


the Collector and the Party are united, collected, coupled, and joined together about the Sub- 


ſidy, viz. that the King ſhall have according to the Rate of 12 d. for every 20 5. after the 


Woad is weighed, which is as much as to ſay, after that the Collector will weigh it; and this was 
before the landing of it, whereupen I conclude, ergo the Goods are not forfeited, And although. 


the Certainty of the Subſidy is not known at firſt, yet this is no Matter, for it is an Agreement, 


for in this Word ( Agreem:nt) every Agreement is included, and there are divers Agreements in- 

certain at the Beginning which ſhall be adjudged good. As in the Caſe where I fell all my Ante 6. Pe 
Corn for 12 d. per Buſhel, here notwithſtanding the Incertainty of the Quantity of the Corn, and Cu; 

the Incertainty of the Sum for it, yet the Agreement is good. So where one leaſes his Cloſe 4 Ante 6. Pur 
rendering 12 d. Rent for every Acre, notwithſtanding the Incertainty of the Rent, yet it is a good ©***: 
Reſervation and Agreement. So where a Man grants to one a Robe or 20 5s. Sc. the Grant 8 _ - 
good notwithſtanding the Incertainty. And ſo in all the Caſes put by Maſter Brook, becauſe x. 4, 36. B. 
there is a Means to reduce the ſame to Certainty, which being done, there is Remedy enough to £m. Fitz. - 


come at the principal Matter upon which the Agreement is made. So in the principal Caſe, bebe 8 


dy for it, ſo that none can deny the Agreement to be good. And thus it is proved by the De- Co Liu. — 4. 


finition of the Word. And further I ſaid that the Rules of the common Law hitherto uſed in 3 or 1h 
the Conſtruction of Statutes prove that we have ſatisfied the Statute ; for whereas it has been ſaid, 


that although the Statute is general, viz. the Collector not agreed with, Ec. and altho* the ſpecial 


Agreement is an Agreement, yet that it is to be conſtrued the beſt for the King, and that Conſtruc- 

tion ſhall be of an Agreement certain ; Sir, I ſay that the Rules of the Common Law forbid 

this; for there is a Principle in the Common Law, that penal Statutes ſhall be taken ſtrictly, and 

not extended by Equity to the Prejudice of them upon whom the Penalty is inflicted. * And by t Wing. Mar. 
like Reaſon the Words of penal Statutes ſhall not be conſtrued to the Prejudice of them upon 3. fl. 15. 
whom the Penalty is inflicted. And here none will ſay but that this Statute is penal, inaſmuch 

as it makes a Forfeiture of the Goods of every Subject, and ſo gives Prejudice to every Perſon, © 

and Benefit to none but the King. And then inaſmuch as the Statute is penal, it cannot be ſaid 

that the Agreement intended by the Statute is an Agreement certain, for he that ſays ſo puts a 

Gloſs upon the Text, and wreſts the Words to a Kind of Intent and Equity, and to more than an 

Equity, for it is a Denial of the Text, which is meerly contrary to the Rules of the Common 


Law uſed in the Conſtruction of penal Statutes, which ſhall be taken favourably for them upon 


whom the Penalty is inflicted. Wherefore inaſmuch as it cannot be ſaid but that our ſpecial Agree- 

ment is an Agreement, and fo within the Words of the Statute, it cannot be reaſonably ſaid but 

that we have ſatisfied the Statute z for the Rules of the Common Law will not ſuffer the general 

Words to be abridged and reſtrained to the Prejudice of him upon whom the Penalty is inflicted, 

but, on the contrary, we ſee many Caſes where the general Words of Statutes ſhall be reſtrained, . oo 
and abridged tor the Benefit of him upon whom the Penalty is inflicted. And therefore the Statute 3 1 
of Neſtminſter 2. Cap. 40. * lays, that where the Huſband aliens the Land of his Wife, If is agreed 35. H. 8 cap. 
that the Suit of the Woman, after the Death of her Huſband, ſhall not be delayed for the Nonage of . obo me; of 
tbe Heir that ought to warrantiſe, &c. which Statute is general, viz. for the Nonage of the Heir, it orberheir 
tc. and does not ſay the Heir of the Huſband, nor the Heir of a Stranger, but only for the tion by the Hut- 
Nonage of the Heir, Sc. which Word (Heir) is general, and includes every Heir; but yet in d. 

18. Ed. 4. in a Cui in vita brought by the Wife in ſuch Caſe, the Tenant vouched one who vouched , 

over an Heir within Age, who was not Heir of the Huſband, and there it is adjudged that for MY — 2 
his Nonage the Parol ſhould demur, becauſe the ſaid Statute is penal to the Voucher, and the 16. Ed. 3. Fire. 
general Words, viz. for the Nonage of the Heir, are reſtrained and abridged, and ſtraitaed from 8 
their Generality to the Heir of the Huſband only. So that there it is holden, in favour of him #t ib. 139. : 
upon whom the Penalty is inflicted, that the general Words ſhall be reduced to a ſpecial Senſe, dey wy 
vx. to the Heir of the Huſband only. So the Statute of J/eftminſter 2. Cap. 18. is, that if the 3. £2: 59 © 
Accountants be found in Arrears, before Auditors, their Bodies ſhall be arreſted, and by the Tef: a. — 148. 
timony of the Auditors of the ſame Account ſhall be ſent and delivered unto the next Goal of the King's ; 
in thoſe Parts, until, Sc. Which Statute is general, that they ſhall be impriſoned by the Audi 3 f. 2 H-6. 


, : ; wx thy 8. Fitz, Barr, 44. 
tors, and does not ſay at what Time, fo that by the Letter of the Statute the Auditors may im- Bro. Account. * 


priſon the Accountants when they pleaſe after their Accompts. But yet in 27, H. 6. in Debt b. Peu e Ex- 


| 5 35 4 4 ecution. 135. 
upon Arrears of Account it is adjudged, that if the Auditors do not commit the Accountant to Faux Impriſen, 


Priſon preſently after the Account, that they may not commit him at all to Vriſon ; for the Sta- 3 . 554. 


8. Co. 119. b. 


tute is penal to him that ſhall be impriſoned, And therefore the Generality of the Time ſhall be 2. Brownl. 265. 
reltrained ſpecially, for the Benefit of him upon whom the Penalty is inflicted, but not on the con- ue da 


trary 182. pl. 10. | 


- 
k J * 
„ -” " 
, 3 2 — 20 _ ths. A. mT 3 a —— — 
OS * — 1 — 


Eafter Term. 4. Edw. G. in Cam. Scacc. 


Fo. EI r 


trary, for the Generaſity of the Wordy ſhall never be teſtrained and abridged to the Diſadvantage 
and' Yoo dey kim tha whom the Penalty is inflifted; for this is entirely contrary to the Or- 
der and Rule of the Common Law ; from whenee it follows, that the Agreement here is warranted 
by the Rule of the Common La uſed in the Conſtruction of Statutes, And further! apprehend 
nr Jg. that the Intent of the Makers of the Sratute approves the ſaid Agreement. For the Scope and 
. N End of every Matter is principally to be conſidered; and if the Scope and End of the Matter be 
ſatisfied; then is the Matter itſelf and the Intent thereof alſo accompliſhed. And here the Sub- 
ſtance and End of the ſaid. Statute, and the Intent of the Makers thereof was, that the King ſhould 
have the Subſidy; and this only was the Scope and Sum of the faid Statute, and of the Intent of 
he Makers thereof; and if the Agreement here is ſufficient to gone Subſidy, and ro- make the 
ing aſſured thereof, then ir follows that the Statute, and the Intent of the Makers thereof is per- 
formed and ſatisfied. And hat this is ſo; I have proved before, for the Agreement warrants and 
authoriſes the King to weigh- the Word, by his Collector, at what Time he pleaſes, and when that 

is done, the King has Title of Action, and ſo has an Aſſurance of the Subſidy. So that the. Surety 

is referred to the Will of the King, for he may have ir when he pleaſes ; whence it follows, th 

the Sum, Effect, and End of the Statute, and of the Intent of the Makers. of the Statute is obſervec 

and ſatisfied. And if at the Time: of the making the Statute the Queſtion: had been aſked of 

the Makers thereof, whether their Intents in the Caſe here were to enforce the Party to weigh the 

WMWoad in the Ship, or to forfeit it if he put it upon the Land to weigh it in order to try the certain 
Quantity, they would have laughed at the Queſtion, inaſmuch as ſuch weighing is the ſure Means 
to try the Truth of the Subſidy in all ſuch Merchandizes; and by this Way their Intent ſhall be 
moſt fully performed and accompliſtied, ſeeing the King cannot be deceived, but ſhall be fully 
af Twized of the true Value of the Subſidy by ſuch Means. And ſo the Intent of the Makers of 
the Statute warrants the ſaid Agreement. Alſo there is another Reaſon which proves their Intent to 

$ vr. a S. he ſuch antl that is, the common Uſage in former Times, for all Statutes before then made, which 
Wing Max, grant any Subſidies, have had the very ſame Words which this Statute hath, viz, the Collector not 
r 184. pl. 3% greed ith, c. And in ſuch Caſes: where the Party did not know the Certainty of it, it was 
1 — uſual in former Times to-weigh-the* Merchandizes upon ſuch ement as this is here, 
0 b and upon knowing the Cettainty to pay the Subſidy. And all Merchants will teſtify ſuch Uſage. 
brovght by And then inaſmuch as the Uſe hath been heretofore to make ſuch Agreements, where there have 
l been ſuch Words in Statutes heretofore made as there are now, and ſuch an Agreement hath been 
Defendantjuſti- allowed heretofore, it cannot be taken but that the Intent of the Makers was, that ſuch an Agree- 
Sable and ment made as before was uſed ſhould be good. And ſo-the Intent of the Makers of the Statute 
ide ee approves the ſaid! Agreement, Beſides, it ſeems that their Intent ſhall'be ſo for another Cauſe, 
133 For, Sir, admitting that the Words of the ſaid Statute had ordained, that if an Agreement cer- 
gov 45 tain was not made - with · te Collector before the · landing, the Goods ſhould be forfeited; yet here 
36s. Bon de forche Agreement incertain ſhall be adjudged good; and out of the Penalty; for in every Law 
11 . ae, there are ſome Things which when they happen a Man may break the Words of the Law, and 
— 218. yet not break the Law itſelf; and ſuch Things are exempted out of the Penalty of the Law, and 
Sethe Law priviledges them although they are done againſt the Letter of it, for breaking the Words 
pl H. + of the Law is not breaking the Law, ſo as the Intent of the Law is not broken. And therefore 
ba 4,46 pr. the Words of the Law of Nature, of the Law of this Realm, and of other Realms, and of the 
3 t. Hk. Law of God alſo will yield and give Way to ſome Acts and Things done againſt the Words of 
| Wing, Mat... the ſame Laws, and that is; where the Words of them are broken to avoid greater Inconveniences, 
120. pl. 34-184: or through Neceſſity; or by Compulſion, or involuntary Ignorance. To avoid greater Inconveni- | 
Ae ences; as beating the Perſon of a Man in ſome Caſes is allowed, and yet the beating and wound- 
Treſpats C. and jng of any Man is as- well againſt the Law of Nature, as againſt the Law of the Land. But 
1 an A where a Man was mad atid of unſound Memory, and did great Miſchief, a Man, 
b together with his Parents, took him, bound him, and beat him with Rods; and it is there hol- 
res. 5 nur den that they might juſtify the ſame, for the Avoidance of the great Hurt that he might do, be- 
jeftatute 4. 16. ing of unſound: Mind, and yet both the Law of Nature, and the Law of the Realm prohibits ge- 
27% Kale. cor Nerally any one to beat another, but this ſpecial Caſe, for the Prevention of a greater Miſchief, 
a. pl 3 x. lad. hath an Exemption and a ſpecial Priviledge: © And the Statute: of Marlbridge, cap. 4. ordains 

EN * \.p. generally that none ſhall'carry a Diſtreſs from one County into another, yet it is adjudged that 
Dy. 168, 0 3 if one holds Land of a Manor in another County, the Lord may diſtrain and drive the Diſtreſs 
— + po from off the Land holden of the Manor into the County where the Manor is; and this is to avoid 
E545: e a Miſchief and Inconvenience; for it would be a great Damage to the Lord if he might not drive 
— * uche Diſtreſs to his Manor ; for Avoidance of which the Law is not broken, although the Words 
Fitz, Bar, 120. of the Law are broken, © And I have read in Books that amongſt the Romans there was 2 
— aq Law, that every one that ſealed the Walls in the 1 ſhould: be condemned to Death, and 
* Wing. Men, à certain Perſon in the Night ſcaled the Walls i Fime of War to diſcover the Approach of 
Pr. $4. g the Enemy, and he was not only diſcharged by the Senate from the Penalty of Death, but beſides 
7: cap. 16, L. F. was well rewarded for the Action, and yet he had thereby broken the Words of the Law, but 
f Dr, & Stud, the wiſe Senators expounded it to be no Freach of the Intent of the Law, becauſe that Law was 
. prevent Hurt and Danger that migfit come to the Romans by the ſealing of the Walls, 
Lek, 78 and not to inhibit Benefit and Safety to the City; ſo that the ſaid Judgment was given in order 
Kirch. 4 . to avoid a great Inconventence which might come to the Romans by: ſuch an Example. 4 And this 
=, Manner of expounding and conſtruing Laws ts not 3 miſtaking them or a won: „ of 
. them, but it is a tempering the Rigour of the Law. And we may ſee alſo (as I ſaid) *that Ne- 
A defule, 25 ceſſity ſhall be à good Excuſe in all Laws, and that all Laws give Place to Neceſſity ; for it is a 
Wing, Man. re common Proverb, Quod neceſſitas non habet legem; and therefore Neceſſity ſhall be a good Excuſe 
1. pl. 35- , in our Law and in every other Law. And therefore in a precipe quod reddas the Tenant ſhall 
JS ko excuſe his Default for Enereaſe of Water; and yet every Default is abhorred in Law, becauſe it is a 
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Contempt of the Court; but becauſe he cannot come without Danger of Death; the Neteſiity of *£xoduscap. zg. 
the Aceident in ſuch Caſe, ſeeing no Default is in him; ſhall excuſe him. And alſo the Law of n, , 
God gives Place to- Neceſſity: So that the Words of the Law of God may be broken for Neceſſity 12. „ 
wirhour Offence to God. And therefore in the old Law it was forbidden by the Law of God er 
to eat the ſacred Bread, viz. punem propuſitionis, yet it appears that David b through Neceſſity ! Bac. Max. reg- 
of Hunger eat the ſaid Bread, and did not break the Law, although he broke the Words of the . 
Law, as-Chriſt himſelf declares in the Goſpel, becauſe he did it for Neceſſity. So the Apoſtles 310. fl. 36. © 
of Chriſt for Neceſſity of Hunger plucked the Ears of Corn of other Perſons, and eat them, and Li RN 
although they broke the Words of the holy Scripture, which forbid them to rake other Men's Per Curr. Wing, 
Goods without the Will of the Owner, yet they did not offend thereby, as it appears by the Goſ- * My wy 


pel. From which Caſes: we fee that the Law of Man and the Law of God yield and give Place q 


Ei. 3. H. 7. i. 


d Neceſſity. And Compulſion aſſo is a good Excuſe in our Law. As if a Man makes an „ 


) : ax. Bro, Coro 
Obligarion by Dureſs, he ſhall avoid it. * So-if a Man's Arm be drawn' by Compulſion, and che . de 12 
Weapon in his Hand leills another, it ſhall not be Felony. And ſo in all other Caſes where à Man f an Latin: 
does a Thing to which he is forced and compelled, he ſhall not ſuffer thereby. And alſo if a ch. Age and 
Man breaks the Words of the Law through involuntary Ignorance; this is no Breach of the Law. 4 TS 
„As. if an Infant of tender Age kills a Man, it ſhall not br Felony, becauſe he Has not Dif. b wihoutaf- 
tion nor Underſtanding; for which Reaſon the Law imputes it to his Ignorance, which is preciſe Age tht 
natural to every one at that Age, and ſo there is no Fault in him; and therefore it is called dau 
involuntary Ignorance, for he cannot be wiſe nor prudent if he would, but he is ignorant Infanr from the 
by Compulſion, and therefore ſhall be excuſed, And ſuch Act is properly ſaid to be done ox Cpt 2nd Pu 
— vir. where involuntary” ignorance is eſteemed to be the Cauſe of the Act. * So if a lony. . But by 
n non ſane menvri Kills another, although he has broken the Words of the Law; yet he has du dent ind 
not broken the Law, becauſe he had no Memory nor Underſtanding, But meet Ignorance; which only applicable 
came to him by the Hand of God; and therefore ir is called invotuntary Ignorance, to which the Van ug 
Law imputes the Act, inaſmuctt as there is no Fault in him, and for that Reaſon. he ſhall be ex- <annct be guilty 
ouſed; ſeeing he is ignorant by Compulſion. And ſuch Act is ſaid to be done ex ignorantia, becauſe ter Cres! 
involuntary Ignorance is the Cauſe of it. And in Deuteronomy Cap. 19. v. 4, 5, 6. God pro- **proving Dif- 
vides by a ſperial Remedy, that he who does any Thing through ſuch Ignorance ſhall not be pu- fear, for 2, 325. 
niſhed for it; for there it is ordained, that if a'Labourer is ar Work with a Hatchet, and the esl jor be 
Head' of the Hatcher falls from: the Helve and kills a Stander-by, ſack Labourer ſhall not green, and as 
be put to DeatH, bur a ſpetial City was ordained: as a' Sanctuary for him, becauſe he did it Grenzer hall 
through invohintary* ance; But where a Man breaks the Words of the Law by voluntary Ig Sine Fre- 
noramce, there lie ſfiall not be excuſed. © As if a Perſon that is drunk Kills another, this ſhall be ſemrtion. But 
Felony, and he ſhall be hanged for it, and yer he did it through Ignorance, for when he was drunk Yew cid, and 
he had no Underſtanding nor Memory; but inaſmuch as that Ignorance was occaſioned by his 2er 24, the, 
dun Act and Folly; and he might have avoided it, he ſlall not be privileged thereby. And te be fatged nor 
Ariſtotle ſays that ſuch a Man deſerves double Puniſſiment, becauſe he has doubly offended; with; 0 FER 
in being:drunk to · the evil Example of others; and in committing the Crime of Homicide; And Cioumfances* 
this Act is ſaid to be done ignorunter, for that he is the Cauſe of his own Ignorance : and fo the br hnt f 
Diverfiry appears between a Thing done ex ignorantia, and ignoranter. And therefore, as 1 ſaid, had Diſcretion te 
where tlie Words of a Law are brolten to avoid a greater Inconvenience; ot by Neteſſity, or Com- {395% between, 
pulſion, or involuntary Ignorance; in all theſe Caſes the Law itſelf is not broken. And now let Judzment of * 
us conſider and examine our own Caſe, * And in our Caſe the Woad was caſt intd the Sea, and ———— 
tlie Inoertainty occaſioned to avoid a greater Miſchief, for the Life of every Man is more precious bin, a5 it was, 
than any Goods, and tlie Loſs of a Man's Life is a greater Misfortune than the Loſs of his Goods, fire in tb. G 
and therefore the Woad was caſt into the Sta in order to avoid the greater Miſchief of the Loſs of sf Boy of 
Life, and thereby the Incertainty was occafioned. Alſo it was done through Neceſſity, and that See 1. Il. H. P. 
too the greateſt Neceſſity that could be, for it was to avoid the Danger of Death, which Neceſſity © 26, 27, 28. 
Was equal to that of the Enereaſe of Waters, or of Hunger in the other Caſes aforeſaid, the Preſer- Pak. 10 92245. 
vation of Life being the acting Cauſe and Motive both in the one Caſt and in the other. And alſo 2 Jute cap. 
ir may be ſaid to be done by Compulſion, for when a Thing comes to ſuch a Point that'd Man has is the Kal, 
only one Alternative, vr. either to do ſuch a Thing ot to die preſently, and in Order to preſerve p. tee, 
his Life he does it, ſuch Act may well be faid to be done by Compulſion, atid by the greateſt Parion grande 
Compulſion chat cat be, for there is no greatet Compulſien than that which ſets inevitable Death f Mint un- 
before 2 NMun's Eyes, if He does not make” Uſe of ſuch a particular Remedy that offers itſelf for who wasindiges 
Sy. So was it in our Cafe, for the caſting the Woad into the Sea, which occaſioned the b e. 
ertainty of the Remaindet; came by Compulſion. And alſo it cannot be denied but that the comme 4% M. 


orance of the certain Quantity of the Remainder was involuntary, inaſmuch as the caſting the 216. 7: gh 
dad into the Sea, which was the Cauſe of that Ignorance, was by Compulſion; which is invo- a0. d. S. P. C. 


luntary. And foraſmuch as the Ignorance of the certain (Wantity of the Remainder is to be aſ- pC. * *. 


eribed and irtiguted only to Neceſſity and Compulſion, and the Avoidance of a greater Miſchief, i. Hawk, p. c. 


which are Things that could not be prevented by Foreſight or Circumſpection, nor reſiſted by Pow- B.. iet. 


er, then I ſay, that there is no Default in Foxoſſa touching the ſame; and if his Ignorance of the cer- 147. Co. Lit. 


tein Quantity of the Remainder is owing to av Default in himfelf, then there is no Default in him N 21. 
as touching the Agreement, for a more certain or perfect Agreement for the Sublidy (the Caſe #Hod. 96. . 
being as it was) could not be made. And if the Cauſe of the Ignorance is to be imputed and a- Hat iar — 
ſeribed to Neceſſiry, Compulſion, and the Avoidance of a greater Miſchief, and that Ignorance is * Cenceraing . 
the Cauſe of the incertain Agreement which is made, then, I ſay, that the incertain Agreement pn Sabat 
elf is to be imputed and aſcribed to Neceſſity and Compulſion, and the Avoidance of a greater 21 13- Numb. 


Miſchief. And from hence I conclude; that if each of the ſaid four Cauſes; viz. the Avoidance of a 8. Jen? 2. 
greater Miſchief, Neceſſity, Compulſion, and involuntary Ignorance, can ſeverally by themſelves 21.Scliendejurs 
4 0 „. & LA, 5 AA C. 2. Co. Litt. 247. a 4. Co. 126. a, Dalt. Juſt. cap. 247. Bac. Max. reg, 5. Cromp. Juſt. 29. rags Fe ant 

| , and others. See Covarruvias, tom. 1. p. 557+ in elit, ad Clend. Si fürioſus. Par. 3. § 3. 4. 1 See Bac. Max. reg. 5. 
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excuſe a Man from the Charge of breaking the Law, notwithſtanding he breaks the Words of it, 
a multo fortiore where all the tour Cauſes meet together, a Man may break the Words of the Law, 
and yet not break the Law itſelf. And if the ſaid four. Cauſes put together are a ſufficient Juſtifi- 
cation to a Man, ſo that though he has broken the Words of the Law, he ſhall not be ſaid to have 
broken the Law, a multo fortiore all of them put together are ſufficient to.. excuſe him, who has 
fulfilled the Words of the Law, from breaking the Law by the Intent of the Words. And there- 
fore inaſmuch as theſe four Cauſes are the Occaſion that the incertain, Agreement, was here made, 
and that a certain Agreement could not be made, it follows ex conſequente that this ſhall be as pro- 
fitable and available to the Party as a certain Agreement ſhould be. Wherefore ſeeing the Statute: 


ſaith, the Collector not agreed with, by which Words it gives an Authority to agree with the Col- 


lector, and Fogoſſa has made a ſpecial Agreement with him, which is an Agreement, and ſo within: 

the Words of the Statute, it ſeems to me that by the Definition of the Word, by the Rules of, 

the Common Law uſed in the Conſtruction of Statutes, by the Intent of the Makers of the Statute, 

and by all Reaſon and Equity, it ought to be adjudged a ſufficient Agreement, and warranted by 

the Statute; and ſo Judgment is to be given againſt the King. | 

| Molincux another of the King's Serjeants argued to the contrary. | | ; 
The reſt of de Edward the ſixth, by the Grace of God King of England, France and Ireland, Deſender of the 
N. Faith, and of the Church of England, and alſo of Ireland, in Earth the ſupreme Head. To the 
Treaſurer and Barons of our Exchequer, Greeting. Where Roger Porter Servant to Robert Reniger 
Comptroller of our Cuſtoms and Subſidies. in our Port of our Town of Southampton, and in all 

Places and Creeks to the ſame Port belonging, by the Commandment of the ſaid Robert Reniger 

the ſeventh Day of November in the ſecond Year of our Reign, at our Town of Southampton aforeſaid. 

ſeized, and to our Uſe and the Uſe of the ſaid Robert, arreſted 1693. Kintals of green Woad of 

the Goods and Chattles of one Anthony Fogoſſa Merchant Stranger, ſuppoſed by the ſaid Robert to 

be forfeited, for that the ſaid Woad ſhould be laid on Land, the Subſidy thereof due not paid, nor 

the Cuſtomer in the ſaid Port agreed with for the ſame, contrary to the Form of the S/azute in that 

Behalf made and provided. And therefore the ſaid Rcbert Reniger made Information before you. 


our ſaid Barons, as by the Records of our ſaid Exchequer amongſt others more plainly appeareth. 


We let you wit, that we be credibly informed, that the ſaid Anibony Fogoſſa intended not to de- 
fraud us of our ſaid Subſidy, nor of any other our Duties for the ſame, but laid the ſame Woad 
on Land by the Licenſe and Agreement of the Cuſtomer of our Port aforeſaid. And we not mind- 
ing the ſaid Anthony Fogoſſa to be vexed, ſued, troubled, or inquieted in Body, Goods, Lands, 
or Tenements, for the ſaid 1693 Kintals of green Woad, or any Parcel thereof, or the ſaid Woad 
to remain to us as forfeit by Reaſon of the ſaid Seizure. or Information, contrary to good Con- 


ſcience, by the Conſent of our Council, Will and Command you our ſaid Treaſurer and Barons, 


and every of you, not only to cancel and make void one Recognizance, wherein the ſaid Anthony: 
Fogoſſa and his Sureties ſtand bound to us in our ſaid Exchequer for the Payment of the Price or 
Value of the ſaid Woad (if the ſame hereafter for the Cauſe in the ſaid Information ſpecified be ad- 
judged forfeit) but alſo utterly to ſurceaſe for ever of all Manner of Proceſſes, Suits, Quarrels, 


Demands, Judgments and Executions made and hereafter to be made for us, or in our Names 


agaiaſt the ſaid Anthony Fogoſſa or any of his ſaid Sureties, in or for the Premiſſes, or any Parcel 


thereof, or for or upon the ſaid Information of the ſaid 1693 Kintals of green Woad, or any Parcel 


thereof, or any other Thing the ſame Woad concerning, or by any Means touching, by Force or 
Reaſon of the ſaid Information, or Seizure, or of any Thing, Article, or Clauſe therein contain- 
ed; any Law, Statute, Ule, or Courſe of our ſaid Exchequer, or any Ambiguity, Doubt, Que- 
ſtion, Matter or Cauſe whatſoever you or any of you to the contrary moving in anywiſe notwith- 
ſtanding. And theſe our Letters ſhall be your ſufficient Warrant and Diſcharge in that Behalf. 
Given under our Privy-ſeal at our Manor of Greenwich the 25d Day of June, in the fourih Year 
of our Reign. 5 TICK EP | 
And thereupon the ſame Anthony prays Judgment as above, &c. And becauſe the aforeſaid 
1693 Kintals of green Woad were redelivered to the aforeſ.id Authony Fogoſſa by Reaſon of a certain 
Recognizance entered into for the ſame before the Barons here in the Term of the Holy Trinity, in 
the third Year of the Reign of the ſaid Lord the King, that now is, by the aforeſaid Anthony Fogoſ- 
ſa and certain others, viz. Henry Mody of the Pariſh of St. Michael Baſſiſhaw in Lindon Mercer, 
Jobn Coſwerth of the Pariſh of St. Baſhing-Barth in the Ward of Bradſtreet in London Mercer, Wil- 
liam Merick of the Pariſh of Str. Martin Owtwych in London aforeſaid Merchant-Taylor, Richard 


Carrell of the ſaid Pariſh of St. Martin in London aforeſaid Mercer, Edward Cook of the Pariſh of 


St, Nicholas Acon in London Draper, Anthony de Marome of the Pariſh of St. Olaves in the Ward of 

the Tower of London Merchant Denizen, and Fobn Quarles of the Pariſh of &. Peter the Poor in Lon- 

don aforeſaid Draper, Recognitors, as the ſame Anthony before the aforeſaid Barons here has ac- 

x knowledged, and the Premiſſes being ſeen by the Barons, and mature Deliberation being had by 
Judgment. them thereupon, it is granted by the ſame Barons that the ſaid Recognizance and the Condition 
| thereof in and by every Thing be made void, cancelled, and holden for none, by Reaſon of the 


Writ aforeſaid, and that in and upon the Premiſſes Execution be no farther done. And that the 


ſame Anthony as touching the Premiſſes go at preſent without Day, ſaving always to the King his 
4 Action if hereafter, Ec. gl C 

Neta bene, ly But note, (Reader) that (as I was credibly informed) the Opinion ef all the Barons of the Exchequer, 

the Reporter. and of all ibe Juſtices of England, except Hales Puiſn Juſtice of the Common Bench, and Mountague 
| Chief Juſtice of the ſame Bench, was, upon Conference between them, againſt the King and the Informer, 

aud uilh the Defendant ; and therefore it was thought beiter that Fudgment ſhould be given againſt the 

8. 84. 26. King by Force of the * Privy Seal, than by the Rigour of Law, after the Argument of the Ju ges. And 

or this Reaſon the Privy - Seal was ſent to the Court of Exchequer. „ 
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zd Day of January then next following, at ſundry Days and Times continuing; and other Wrongs, 


whereof is in the Chapter-houſe of the ſame late, Prior and the then Convent there, the ſame Day 


and Paſtures to the ſame appertaining, that is to ſay, King's Mead, the Sleepy Heys, and the cloſes 


Lawn Park annually, as had been uſed and accuſtomed in Time paſt. And alſo with the 
Paſture of the Hawe, Wrogges- Mead, Broddecrofts, Long-Mead, and the Amerry- Mead, with the Fa 


with all Works of their cuſtomary Tenants and of other Inhabitants within:their Hundred of Bar- 


of Barton, with 360 Ewes, each of the Price of 13 d. coming and paſturing upon the ſame, with 
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A Report of a Cafe argued in the Common Bench before all the rp of the ſame Bench, 
in Eaſter Term in the fourth Year of the Reign of King E 

Matthias Colthirſt Plaintiff and Peter Bejuſhin Defendant, in a Writ of Treſpaſs brought 
by the ſaid Matthias againſt the ſaid Peter. And the Record was as follows. pi 


ETER Bejuſhin late of Claverion in the County aforeſaid yeoman was attached to anſwer Tris. Tm. 3; 
Matthias Colthirſt Eſquire of a Plea, wherefore with Force and Arms the Cloſe and Houſe _— 6. Jomope 
of the ſaid Matthias at Barton and Yalcet he broke, and his Graſs, to the Value of 20 J. there Declaration. 

lately growing with certain Cattle eat up, tread down, and deſtroyed, and other Wrongs to him 

did, to the great Damage of the ſaid Matthias, and againſt the Peace of the Lord the King now, 

Sc. And whereupon the ſame Matthias by John Bill his Attorney complains, ** the aforeſaid 

Peter, the i8th Day of December in the ſecond Year of the Reign of the Lord the Ning now, with 

Force and Arms, Sc. the Cloſe and Houſe of him the ſaid Matthias at Barton and Walcot 

broke, and his Graſs, to the Value, Sc. there lately growing, with certain Cattle, to wit, Hor- 

ſe:, Oxen, Cows, Hogs, and Sheep eat up, tread down, and deſtroyed, the Treſpaſs aforeſaid, 

as to the cating up, treading down, and deſtroying the Graſs aforeſaid, from the aforeſaid 18th 

Day of December until the Day of obtaining the Writ Original of him the ſaid Matthias, viz. the 


&c. to the great Damage, &c. and againſt the Peace, &c. whereby he ſays that he is injured, 
and hath Damage to the Value of 40 l. and therefore he brings Suit, &c. 

And the aforeſaid Peter by William Rede his Attorney comes and defends the Force and Injury, x... 
when, Cc. And as to the Force and Arms, he ſays that he is not guilty thereof; and of this he 
puts himſelf upon the Country : and the aforeſaid Matthias does the like, And as to the Reſidue 
of the Treſpaſs aforeſaid above ſuppoſed to be done, the ſame Peter ſays that the aforeſaid Mat- 
thias his Action aforeſaid againſt him ought not to have, becauſe he ſays, that the Cloſe, and 
the Houſe aforeſaid, and alſo the Places in which the Treſpaſs aforeſaid is ſuppoſed to be done, 
are, and at the Time aforeſaid when the Treſpaſs aforeſaid was ſuppoſed: to be done, were, one 
Meſſuage and 160 Acres of Land with the Appurtenances in Barton and Walcet aforeſaid, called 
the Grange, or the Farm of Bar/on near Bath, whereof long before the Time aforeſaid when, Sc. 
one William Holeway late Prior of the late Monaſtery and Cathedral Church of Bath in the Coun- 
ty aforeſaid was ſeized in his Demeſn as of Fee, in right of his Church aforeſaid, and being ſa 
thereof ſeized, he the ſame late Prior and the then Convent of the ſame late Monaſtery, before 
the Time aforeſaid when, &c. viz. the 2d Day of January in the twentieth Year of the Reign of 
Lord Henry the Eighth late King of England, Father of the Lord the King now, at the Monaſte- 
ry of Bath in the County aforeſaid, by their certain Deed indented, (which the ſame Peter pro- 
duces here in Court ſealed with the common Seal of the aforeſaid late Prior and Convent, the Date 


and Year,) by unanimous Aſſent and Conſent, delivered, granted, and to farm let unto one Henry 
Bejuſhin Gentleman and Eleanor his Wife the Meſſuage and Tenements aforeſaid with the Appur- 
tenances amongſt other Things, by the Name of all their Grange and Farm of Barton, near Bath, 
with all the Houſes fituate and ſtanding upon the ſame, and all the Demeſn-Lands, Meadows, 


adjoining to the aforeſaid Farm and Grange, and a piece of Land called a Furlong, or Hakodweod 
in Lippwelſ Wood called Middle-Mood, and a Cloſe or Parcel of Meadow or Paſture called the 
Amerry-Orchard, with the Paſture and Feeding of ten Heads of the Rother Beaſts going in the 


Eaſement of the Sheep houſe in the aforeſaid Amerry, according to the Form and Effect of a 
certain Bill thereof made, to the Indenture aforeſaid annexed ; and alſo all other Demeſn-Larids, 
Meadows, and Paſtures to the aforeſaid Grange and Farm appertaining, ſituate and lying in the 
Pariſh and Fields of Valcot and Barton, which the aforeſaid Henry then held, and which one 
Nicholas Saunders formerly held, had, occupied, and enjoyed by reaſon of the Farm aforeſaid, 
with all and all Manner of Tithes of Sheaves of Corn, Hay, Milch-Cows, Calves, Geeſe, Hogs, 
and Sheep, aud all other Tithes annually renewing by reaſon of the aforeſaid Grange or Farm, 


ton uſed and accuſtomed annually to be done there: And alſo one Parcel or Portion of their 
Mount of Launſdown, as appears by the Metes and Limits upon the ſame Down, with all Com- 
mons and Sleights in the aforeſaid Pariſhes and Fields of Valcot and Barton to the ſame late 
Prior and Convent belonging, for the feeding and paſturing of their Sheep called the Ewes-Flock 


the cuſtomary Works in waſhing and ſheering the aforeſaid Flock called the Ewes-Flock, annu- 
ally accuſtomed to be done by their Tenants of Walcot, and all Wool, Lambs, and other Pro- 
fits annually growing by reaſon of the aforeſaid Sheep, (the Tithes of the Wool and Lambs of 
the aforeſaid Sheep, and of all other Things nouriſhed and ſuſtained by the aforeſaid Farm and 
Grange excepted, to be paid yearly to the Sachriſt of the. aforeſaid cathedral Church for the Time 
being, as they ſhould happen to fall.) And further the ſame late Prior and Convent by the ſame 
Deed indented in like manner granted and to Farm let to the aforeſaid Henry and Eleanor their 
Mount called the Down at Comb, and all other their Commons, Sleights, and Paſtures, as well 
ſeyeral as common within their Demeſn of Comb, and the Park wholly reſerved by their mg 
| Cellors 
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The Pleadings : Colthirſt 'ver/zs Bejuſhin. 
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The Plaintiff 
demurs. 


ceſſors for the feeding, paſturing, and ſuftaining of their Sheep, and of the Flock called the 
Metber-Flock of Comb in as ample Manner and Form as had been uſed and accuſtomed to be oc 


cupied in Times paſt, with all Works, Cuſtoms of waſhing and ſheering the aforeſaid Sheep ac- 
cording to Cuſtom to be done there, with three Carts of good Hay yearly to be made and carried 
by the Farmer of their Demeſn-Lands of Comb aforeſaid, and alſo three other Carts of good Hay 
to be gotten within their Demeſn of Kingkome at their own proper Charges and Coſts, and to be 
carried yearly by the aforeſaid Henry and Eleanor at their own proper Charges and Coſts, with 
360 Sheep, called Wetber- Sbeep, each of the Price of 16 d. going and paſturing upon the afore- 
ſaid Down, and Common, and other Premiſſes with'the Appurtenances, with all the Wool and 
other Profits and Encreaſe. annually ariſing and growing by reaſon of the aforeſaid Sheep, and 
the Veiber- Flock of Comb, (the Dung of the aforeſaid Sheep, and others there kept and paſtured 


by reaſon of the Farm aforeſaid only excepted, which Dung the aforeſaid Farmer of the aforeſaid 


Demeſn-I.ands of Comb ſhould wholly have and enjoy for the Amendment of his Lands there:) To 
have and to hold the aforeſaid Grange and Farm of Barton, and all the Premiſſes to the ſame ap- 

rtaining, with all and ſingular their Appurtenances, with all the Tithes thereof, as is aforeſaid, 
and alſo the aforeſaid Parcel of Laund/down, and the. Rivers, Commons, and Sleights within the 
Pariſh of Walcot and Barton, with the aforeſaid 360 Ewes going and. paſturing upon the ſame, 
called the Ewes- Flock of Barton, with all Iſſues and Profits of the ſame Sheep, as is before re- 
cited: And alſo all the aforeſaid Down, Paſtures, Sleights, and Commons at Comb aforeſaid, 
with all and ſingular their Appurtenances, with the aforeſaid 360 Sheep called Wetbers, going and 


paſturing upon the ſame, called the Mether. Flock of Comb, with all the Profits thereof, as is above 


ſpecified (except as is before excepted) to the aforeſaid Henry Bejuſbin and Eleanor his Wife, for 
Term of their: Lives, and of the longeſt Liver of them: And after the Death of the ſaid Henry 


and Eleanor, the aforeſaid late Prior and Convent willed and granted by the aforeſaid Indenture, 


that the aforeſaid Grange and Farm of Barton, with all and ſingular their Appurt:nances to the 
ſame belonging within the Pariſh aforeſaid of Walcot, with all the Tithes of the ſame, as is above 
ſpecified, and alſo the aforeſaid Parcel of Laun/d-wn, with all other Paſtures, Sleights, and 


Commons, with their Appurtenances, with the aforeſaid 360 Ewes, called the Ewers- Flock of Bar- 


ton, with all the Iſſues and Profits thereof (except the Tithes of the Wool, Skins, and Lambs, 
which ſhould be annually paid to the Sachriſt of the aforeſaid Cathedral-Church for the Time be- 
ing, when they ſhould happen to fall,) ſhould remain to WÄilliam Bejuſbin, one of the Sons of 
the aforeſaid Henry and Eleanor, to have and to hold to the aforelaid William for Term of 
his Life, if he ſhould inhabit and reſide wholly in and upon the aforeſaid Grange and Farm 
of Barton. And if it ſhould happen, that the aforeſaid William Bejuſbin ſhould die before the 
aforeſaid Henry and Eleanor, then the aforeſaid late Prior and Convent willed and granted further 
by the-aforefaid Deed indented, that the aforeſaid Grange and Farm of Barton, with all and ſin- 
gular the Appurtenances to the ſame belonging, and all the Tithes thereof, as is aforeſaid, and 
the aforeſaid: Parcel of Launſdown, and all other Paſtures, Sleights, and Commons, with the 
aforeſaid 360 Ewes, called the -Exwes-Flock of Barton, with all the Iſſues and Profits thereof (ex- 
cept the Tithes before excepted, to be paid as betore 1s limited) ſhould remain to the aforeſaid Pe- 
ter Bejuſbin another of the Sons of the aforeſaid; Henry and Eleanor; to have and to hold to the 
ſame Peter for Term of his Life, if he alſo would inhabit and reſide within the aforeſaid Grange 
and Farm of Barton during the Term above expreſſed, as in the aforeſaid Indenture amongſt other 
Things more fully appears. By virtue of which Demiſe, the ſame Henry and Eleanor were ſeized 
of the Meſſuage and Tenements aforeſaid with the Appurtenances in their Demeſn as of Free- 
hold, and the ſame Henry and Eleanor being ſo thereof ſeized, the aforeſaid William Bejuſhin died 
in the Lifetime of -them the ſaid Henry and Eleanor : And afterwards, and before the Time afore- 
ſaid when, Cc. the aforeſaid Henry and Eleanor died; after whoſe Deaths he the ſame Peter en- 
tered into the Tenements aforeſaid-with the Appurtenances, and was and yet is-thereof ſeized in 
his Demeſn as of Freehold. And further the ſame Peter ſays that he continually after his Entry 
aforeſaid into the Tenements aforeſaid with the Appurtenances, and hitherto has inhabited and been 
reſident within the aforeſaid Grange and Farm 85 Barton. And the aforeſaid Matthias claiming 
the Tenements aforeſaid with the Appurtenances by Colour of a certain Deed of Demiſe thereof 
made to him for Term of his Life by the aforeſaid late Prior and Convent, long before the 
aforeſaid Demiſe by the ſaid late Prior and Convent of the ſaid Tenements with the Appurte- 
nances to the aforeſaid Henry and Eleanor in Form aforeſaid made, (where nothing of the ſaid Te- 
nements with the Appurtenances ever paſſed into the Poſſeſſion of him the faid Matthias by that 
Deed,) entered, upon the Poſſeſſion of which ſaid Matthias he the ſame Peter into the Tenements 
aforeſaid with the Appurtenances afterwards, to wit, the ſame Time when, Sc. re-entered, and 
the Graſs aforeſaid, as the proper Graſs of him the ſaid Peter then there growing with the Beaſts 
aforeſaid eat up, tread down, and deſtroyed, as it was lawful for him to do. And this he is 
ready to verify; wherefore he prays Judgment if the aforeſaid Matthias his Action aforeſaid a- 
gainſt him ought to have, &c. | | 

And the aforeſaid Matthias Colthirſt prays Oyer of the Deed intended; and it is read to him 
in thefe Words. [Yhich was inrolled verbatim accordingly, &c.] Which ſaid Decd indented 
being read and heard, the ſame Matthias ſays, that the aforeſaid Plea. of the aforeſaid Peter 


above in Bar pleaded is inſufficient in Law to preclude him the ſaid Matthias from having 


his Action aforeſaid againſt the aforeſaid Peter, and that he has no Neceſſity, nor is by the Law 
of the Land bound to anſwer the ſaid Plea in Manner and Form aforeſaid pleaded, . 
1% 4; or 
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here thereof not yet, &c, And ſo Conlinuance uniil fifteen Days of Eaſter, c. The Judgment ap- 


| liam ſhould happen to die before the ſaid Henry and Eleanor then the ſaid Prior and Convent ap- it all remain to 


_ Inſufficient for two Cauſes; the firſt is, becauſe the Defendant has not ſhewn when he entered at- 


for any Thing that is ſhewn it may be that the Huſband and Wife died ten Years ago, and 


Colthirſt ver/as Bejuſhin. in C. B. 


LE 


for want of a ſufficient Anſwer of the aforeſaid Peter in this Behalf, he the ſame Matthias prays 
Judgment, and his Damages by reaſon of the ſaid Treſpaſs to be adjudged to him, Sc. 

And the aforeſaid Peter, for that he has above alledged ſufficient Matter in Law to preclude the joinder, 
aforeſaid. Maithias from having his Action aforeſaid againſt him, which he is ready to verify, 
which ſaid Matter the aforeſaid Matibias does not deny, nor thereunto in any wile anſwer, but the 
ſaid Averment refuſes to admit, prays Judgment, and that the aforeſaid Matthias may be pre- 
cluded from having his Action aforeſaid againſt him, Sc. And becauſe the Juſtices here will ad- Continuance, 
viſe of and upon the Premiſſes beiore they give Judgment thereon, Day is given to the Parties 
aforeſaid here in eight Days of St. Michael to hear their Judgment thereon, becauſe the Juſtices 


pears after the Arguments, 


Pollard Serjeant briefly recited the Caſe in this Manner. You, my Lords, have well under- The CASE. 
ſtood how that Mathias Colthirſt has brought an Action of Treſpaſs againit Peter. Bejuſbin for en- An ” 
tering into and breaking his Cloſe and Houle. And the Detendant has ſaid that the Prior of Leaſe is made to 


Bath was Lord of the Grange or Farm of Barton, and of ſo much land, which is the Place where, Witt J, and 


. Wife for their 
Sc. in Fee, and he and the Convent leaſed it by Deed indented, ſhewn forth, to Henry Beju- Lives, Remain- | 


ſpin and Eleanor his Wiſe to have aud to hold to them for Term of their Lives, the Remainder 33 fer Le _—_ 


Son for Life, and 
to William Bejuſbin one of the Sons of the ſaid Henry and Eleanor for Term of his Life, . ipſe ha- if he die living 


bitaret, et reſidens eſſet omnino de et ſuper preaifta Grangia et firma de Barton: And if the ſaid Wil. oder ww 


pointed that the ſaid Grange and other the Premiſſes ſhould remain to the ſaid Peter Bejyſbin, an- — 


other of the Sons of the ſaid Henry and Eleanor, for Term ot his Lite, „i ipſe etiam vellet inha- 2 „ ipſe val- 
bitare et reſiden eſſe infra prædictam Grangiam et fir mam de Barton, durante termino ſuperius expreſſo; The 2 
by Force of which the ſaid Henry and Eleanor were ſeized in their Demeſn as of Freehold; and 8 

they being ſo ſeized, the ſaid Milliam Hejuſpin died in the Litetime of the ſaid Henry and Eleanor, oi. if K des 
and afterwards Henry and Eleanor died, after whoſe Death the ſaid Peter now Defendant entered, r * 4 
and was and yet is ſeized in his Demeſn as of Freehold. And further he ſays, that all the Time Vide % — 
ſince his Entry until now he has been an Inhabitant and Reſident in the ator. ſaid Grange and Farm , N 

of Barton. And he gives Colour to the Plaintiff, whereupon the Plaintiff has demurred in Judg- „ 
ment. And it ſeems to me that the Plaintiff ſhall recover; and this for the Inſufficiency of the ForthePlaiatif, 


Form, as well as of the Matter contained in the Bar. And as to the Form, it ſeems to me to be 
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ter the Remainder fell, but he has ſhewn the Death of him in the meſne Remainder, and atter- 

wards the: Death of the Huſband and Wite the particular Tenants, and that he entered after 

their Deaths, and that he. has continually inhabited and been reſident tzereupon al the 

Time ſince his Entry, and ſo he has not ſhewn that he has been reſident all the Time fince the 
Remainder. fell, and the Remainder was given to him for his Life, % ipſe vellet inbabitare et re- 

ſidens eſſe infra prædictam Grangiam et firmam de Barton, durante Termino ſuperius expreſſo, and 

then inaſmuch as the Poſſeſſion of his Eſtate for Life commenced and was cait upon him by the 

Death of the Huſband and Wife, he ought to have ſhewn that he has been reſident ſince that, 

viz, ſince the Death of the Huſband and Wite. For this Clauſe durante termino prædicto is as 

much as to ſay, all the [ime during the whole * Term, viz. from the Beginning unto the End there- +0. Bendl. 182. 
of, which is from the Death of the Huſband and Wife unto the Death of the Defendant, and not Palm 482. Poſt 
once only during the Term; and ſuch was the Intent of the Condition, as it appears from the 
Matter, which ſhews and imports that continual Hoſpitality was intended to be there kept up and 
maintained from the Death of the Huſband and Wite during the Life of the Defendant. And 


- 
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that Hoſpitality has not been kept up there for all this Time, which is contrary to the Will of 

the Leſſor ; and therefore although he has performed the Words of the Condition if ſo be he 

has been once reſident upon the.Gravge during the Term, and during all the Time ſince his Entry, 3 
yet he has not thereby performed the Intent of the Condition, which muft be fatisfied and fulfilled 4. b. Pe. 
before the Condition ſhall be ſaid to be performed. * And therefore if a Man is bound in an TOW 
Obligation upon Condition to infeoff J. S. of the Manor of D. and he makes a Feoffment to an- 126. M. 20. H. 
other of 20 Acres Parcel of the Manor, and afterwards infeoffs J. S. of the Manor, he has not 7% P. 797 bu 
performed the Condition, and yet he has performed the Words of the Condition; but the In- 7. 19. a. Fer * 
tent was that J. S. ſhould have the whole Manor, which Intent he has not performed. o And 3 —_ 

in 24. H. 6. one was bound in an Obligation upon Condition that his Feoffees of the Manor of Perk. ($10. 


D. ſhould grant a Rent of 405. to the Plaintiff for his Life, and he had three Feoffees, and two rt. b s. 


of them granted the ſaid Rent to him, and there all the Juſtices held, that by the Word (Feof- > 34. 21, HG 


fees) all his Feoffees are intended, fo that all of them ought to grant the Rent, and therefore the 2 — ys 
Grant by two was no Performance of the Condition, although the Words were performed, for Condition. 56. 
the Intent appears to be, that all his Feoffees ſhould grant it to him, which was not performed. abt |» ror 100 
So that the Intent of a Condition ought always to be performed as well as the Words thereof, 34. P. An. | 
And here it ſeems to be the Intent of the Condition, that Hoſpitality ſhould be kept up upon the . * 7 
Grange continually, that is to ſay, from the Beginning of the I ime that he might be in poſſeſſion | 

until the End of the Term, which is, from the Time of the Death of the Huſband and Wife 

unto the Death of the Defendant. And here he has not ſhewn that he entered as ſoon as he at 
conveniently could after the Death of the Huſband and Wife, and therefore inaſmuch as he | 4 


as not ſhewn and averred that, he has not ſhewa the Performance of the Condition by him- 
| | ſelf, 


7 


ps 
- 


"2 Feäaſter Term. 4. Edw. 6. in C. 8B. 
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ſelf, and it is the Performance of the Condition which makes the Continuance of his Eſtate, for 

which Cauſe his Plea is not good. And alſo the Plea is not good for another Reaſon, viz. be. 

f cauſe the Defendant has not ſhewn the Day of his Entry; for if he had ſaid that he entered im- 
mediately after the Death of the Huſband and Wife, and had not ſhewn the Day certain, and 

that he had been continually reſident ſince his Entry, yet the Plea would not be good becauſe of 

the Incertainty of the Time of the Entry. For if the Plaintiff had replied that he did not enter 

at all, then the Iſſue would be incertain, and the Jurors could not know what Day of Entry to 

find; for which Reaſon the Day of his Entry ought to be ſhewn, and then the Plaintiff might 

traverſe his Entry at ſuch Day, and ſo Iſſue might be joined upon the Day. And therefore in 

„ M. 22 H. 6. all other Caſes where the Time is iſſuable the Day ought to be ſhewn certainly. For which 
8. a. Fitz, Bar. Reaſon it is held in 32. H. 6. that if a Man pleads a Leaſe for Years made to him, he ought to 
L. 1% Kir. ſnew what Day the Leaſe was made, becauſe it is iſſuable. So in 33. H. 6. in Debt by an Exe- 
457. cutor, the Defendant pleaded that the Teſtator made the Plaintiff and one R. his Executors at 
A London, which R. is alive, not named, Sc. Judgment of the Writ, and the Plaintiff confeſſing 
Replication, 18. this replied, that afterwards the Teſtator made him ſole Executor in the County of Midaleſex, 
* our. g. and the Defendant ſaid, that after the Time laſt aſſigned by the .Plaintiff, the Teſtator made 
Vike,g Herbe the Plaintiff and R. his Executors in Manner and Form ut ſupra, ab/que hoc that he made the 
. Plaintiff his ſole Executor after that Time, and the Defendant's Plea was held not good, becauſe 
the Day on which the Plaintiff and R. were made Executors is incertain, which ought to be cer- 

tainly alledged for the Knowledge of the Jurors, and therefore the Defendant was forced to 

put a Day certain in his Plea on which the Plaintiff and R. were made Executors, ab/que hoc 

that the Plaintiff. alone, after that Time, was made ſole Executor. And ſo the Defendant who 

ex, H. 6. 42. miniſtred the Matter of the Iſſue was forced to ſhew the Day certain. And in 3. H. 6. in 
— 22. 7 — '- Treſpaſs for wrongfully taking away his Servant, the Defendant ſaid, that long before the Ser- 
Jours, 4. Repli- Varit made an Agreement with the Plaintiff, he made an Agreement with the Defendant himſelf 
Extion, in, at ſuch a Place, and from thence he went with the Defendant himſelf, at the Requeſt of the De- 
154- " fendant, to ſerve him: And the Plaintiff traverſed the Bar, et alii e contra, and this Iſſue was 
clearly holden not good, becauſe the Plaintiff did not ſhew what Day he retained him, for with- 

out that was ſhewn the Jurors could not know the Certainty of the Time ſo as to find with 

which of them he firſt made an Agreement, wherefore the Plaintiff was there put to ſhew the 

Day in certain. So here, if the Plaintiff ſhould traverſe the Defendant's Reſidence ever ſince 

the Remainder fell, this Iſſue would be upon an incertain Point, inaſmuch as no certain Time 

is ſhewn whereof they may enquire, for which Reaſon. the Day ought to be ſhewn in certain. 

And it lies upon the Defendant here to ſhew it, becauſe he is in the affirmative, for the Plain- 

tiff muſt ſtand to the Traverſe and Denial of the Entry at the Time, and he that is in the Ne- 

gative ought not to ſhew that to be done, which he denies to be done, and therefore the Defen- 

4 7. Co, 135. a. dant being in the affirmative ought to ſhew it, and becauſe he has not done ſo, the Plea is naught. 
b. 2. Co. 51-2. Then as to the Matter in Law, it ſeems that the Remainder is void for divers Cauſes ; one Cauſe 
4. 1 is, becauſe the Limitation of the Remainder is here appointed during the particular Eſtate, * and 
I. Finch. 5%. .every Remainder ought always to be appointed and limited to take Effect, after the particulat 
32 Noy's Eſtate ended, and not during the particular Eſtate, for if it is limited and appointed to take 
Max, 31- Vin. Effect during the particular Eſtate, then it ſhall be utterly void, becauſe it is repugnant to the 
mainder, W. firſt Eſtate. As if a Leaſe is made for Life, the Remainder for Life, and if the firſt Tenant for 
ps.  . Life die, that then it ſhall remain over to a Stranger in Fee, this is a void Remainder, becauſe 
argende, * it is appointed to take Effect immediately after the firſt Eſtate for Life determined, and when 
the firſt Eſtate for Lite is determined, then the Remainder for Life commences, and from thence 

has Continuance : And if it continues from thence, then it follows that the Remainder in Fee 

may not take effe& immediately, after the firſt Eſtate for Life ended, for if the Remainder in 

Fee. ſhould then begin to take Effect, it would avoid the firſt Remainder for Life, which cannot 

be avoided, becauſe it was firſt appointed; and therefore inaſmuch as the Remainder in Fee 

is limited to take Effect during the Eſtate precedent, which Eſtate precedent the Remainder in 

* M. 18 · H. 3. Fee muſt either avoid, or be void itfelf, it ſeems to me that it ſhall be void for the Repugnan- 
4 d. cy. So if a Leaſe is made to two, the Remainder over in Fee after the Death of the firſt of 
them, this Remainder is void, becauſe the Survivor of them ſhall hold Place after the Death of 

the firſt, and inaſmuch as the Survivor of them ſhall have the Land immediately after the Death 

of the other, it cannot immediately remain over to another in Fee, for if ſo, then it muſt drown 

I 4 the firſt Eſtate, which continues; and therefore the Remainder ſhall be void for the Repugnan- 
Cogan. Cro. Elis. CY, ſooner than it ſhall drown the firſt Eſtate, which was appointed and limited before the Re- 
360. g. p.. mainder. So in the principal Caſe, it is given to Huſband and Wife for their Lives, the Re- 
bitatur, Pe, mainder to the eldeſt Son for Life, upon Condition that if the eldeſt die living the Huſband 
— se and Wife, that then it ſhall remain to the Defendant for Life, which is as much as to ſay, that 


s Lit. $ 347. then immediately the Defendant ſhall have the Land, which cannot be, for the firſt Eſtate con- 
Be. K Sang. ib. tinues at that Time, and if the Remainder ſhould be good, it muſt drown the firſt Eſtate, 


2. cap. 20 Perk. which the Huſband and Wife have, which it ſhall not do, and therefore the Remainder ſhall be 
en void for the Repugnancy and Contrariety it bears to the firſt Eſtate. Alſo the Remainder is 


ol 34. Jes 2 void for another Cauſe, viz. becauſe it is limited to commence upon Condition, which no Re- 
reamvie o e 


Statute of 3a. H. mainder may do, for Conditions always enure in Privity, ſo that none but Privies ſhall take ad- 


+ B.cop, 34. which vantage of them; * for none ſhall enter for a Condition broken except the Feoffor, Donor, and 


declares the com- 


mon Law to be Leſſor, or their Heirs. And as none but Privies ſhall avoid an Eſtate before made for the 1 
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of a Condition ſo none but Privies only falt take 4/new Hſtate hy Performance of 'a Condition: * . 
And therefore if a Man makes à Leaſe for Life, reſerving: Rent, upon Condition that if the Ront 2 
be behind it hall remain toſa Stranger in Fee after the firſt Eftats ended chis Remainder is vid, be- 3 g. K. 5. 
cuuſe it depends upon a Condition and none ſhall take Benefit by it But only! Ptivies;'andi the Stran- Hai M, 
ger to wham the Remainder” is appointed is not a Privy; mut a Stranger ug beo ſhall not * — —— 
take Benefit by the Remainder, for which Reaſon the: Nemainder is vold. :? if Iimake 4 berbert, - 
[Leaſe for-Life,” upon Condition that: if the Leſſte do not pay ime 20d. at ſuchi u Day, that then Oe Ley * 
it ſhall remain over to a Stranger in Fee, and he fails of Payment, this ds a void Remainder an Ce is 5 
cauſa) qua ſupra.» But if I make a Leaſe for Life, upon Condition chat if the Leſſat do: ſuch 2 
an Act he-ſhalli have Fee; and he does it accordinglyf therw he ſhall have thei Fee; bhecauſe-he her can Etates 


is privy to the Condition, and therefore he ſhall take Benefit by it. And ſo the Diverſity” ap- by Der nd | 


, pears where the Eſtate upon Condition is appointed to a Privy: and where. to à Stranger. Then — N 
here in our Caſe. the Remainder is appointed and limited to the Defendant, if his Brother firſt gnce the 8 
dies in the Life of the Huſband and Wife, and if he does not die in the Life of the Huſband ot 29. Cr. 2. 
and Wife, then the Defendant ſhall not have the Remainder.” So that the Commencement of er cb 
the Remainder is upon a Contingent, viz. upon this Word (if) which is a Word conditional 77 is taken 77 
which precedes: the Remainder. And for this cauſe the Remainder, which muſt here commence p 4 cop, 1 
upon a Condition, is not good. But if an Eſtate is made for Life upon Condition" that if 422 _— 
the Fenant for Life die, that then it ſhall” remain over; this Remainder is good; becauſe it Kad. lib-g.cap? 
commences upon the Determination of the Eſtate which is certain and not ĩncertain; and here. 22 A 
fore it is no Condition. But in our Caſe it is incertain, and may be called a Condition} for Vaugh.1269./ * 
there is no Condition but what is incertain, and may be perfortned or brolcen: And here it' is in- 4. Pack. 274. 
certain, and conſequently a Condition, and then the Remainder ſhall be void. And ſo the Re- T. ones Ager. 
mainder here is void for the two Cauſes before ſſewn: And further, my Lords, it is to be cn $52: * 
ſidered and obſerved; that in every Weal- Public it is heceſſary and requiſite that the Conveyan: £ 8. Cs. 75. 4. 
ces of Things ſhould be certain, for Certainty is the Mother of Repoſe, and Incertainty the Nala . 
Mother of Contention; which our wiſe and provident Law has ever guarded againſts and pre. g. 7-in Mur. 
vented all Occaſions thereof. For which Reaſon it has ordained certain Ceremonies to he uſed — 
in the Change and Tranſmutation of Things from one to another; (and eſpecially ir the Caſe of * 4 Max. 123. 
Freeholds which are of greater Price and Eſtimation in our Law than other Things) in order 1 4.4 1 Wo. 
to know the certain Times when Things paſs; and therefore in every Feoffment the Law has Pone-45- Efiacs 
appointed that © Livery and Seizin ſhall be had; and in every Grant of Reverſions of Rents}: &r. — 
that Attornment ſhall be made; which are certain Points containing the Time whkn, and 2 in 1 
to whom ſuch Eſtates do paſs. And upon the ſame Reaſon the Law has ordained and appoint- Remainder; C. 
ed that, every Remainder ſhall have three Things; beſides thoſe beforementionedz as Rules and fe . 
Directions: whereby to know and difcern when Remainders ate good; r = Finth..xg... - 
gent made at the ſame Time that the Remainder commences, 5 and that the particular {Eſtate Ade Ke 


rontinue when the Remainder veſts, and that the Remainder be out of the Donor at the Time pre: ©: 


* 


of the Livery; and if any of theſe three Things fail; the Remainder is vbid. And therefore as — yr 
to the firſt Point; if the Beſſor confirms the Eſtate of his Tenant for Years; the Remainder in Pot 255. Per 4. 
Fee, this is a void Remainder; becauſe the Eſtate for Yeats was trade (before the Remainder; AA 4 
and not at the Time with the Remainder; and he ſhall not take it as à Grant af the Reverſion; s. P. cies «r- ; 
becauſe he is not Party to the Deed: . So if the Leſfor-difitizes his Tenant for Life; and afs fo be ge Las, 
terwards makes a new Eeaſe to him for Life, the Remainder in Fee,; this Remainder is void; Vin. Abr. Ut. 
becauſe the Tenant for Life is remitted to his Eſtate, which was made long before the Re- n 
mainder appointed; ſo that the Eſtate precedent was not made at the Time of the Remainder, n. 32. H. 6. 
and therefore the Remainder is void. So if the Heir endows his Mother; the Remain- 1 
der in Fee, this Remainder is void; although Livery and Seizin be made to the Woman, be- 2. Fitz. Deti- ; 
cauſe the Dower has Relation to the Death of the Huſband ;/ and therefore inaſmuch as the Eftate H hs F 
precedent was not made when the Remainder was appointed; the Remainder is void. And Men f. H. 
as to the ſecond Point, the Eſtate precedent ought to /toritinue when the Remainder veſts. ES. Pose 
And therefore\Frowick is of opinion in 21. H. 7. that if one makes a: Leaſe for Life upon W- Grams x51. 
Condition that if he do not ſuch an Act his Eſtate ſhall ceaſe; and that then it ſhall remain d. Pr Ba 
over in Fee, this Remainder is void; becauſe it does not veſt during the Eſtate precedent, for * Ae 25. 
by the Ceſſer the fitft Eſtate is determined. ® So if a man makes a Leaſe for Life, and that B. pr. 3. Reik. 
a Day after the Death of the Tenant for Life it ſhall remain ovef; this Remainder is void, 2 1 
becauſe the firſt Eſtate is determined before the Appointment of the Remainder: | And as to Lin. 343 a. - 
the third Point, that the Remainder ought to paſs out of the Leſſor at the Time of the Livery 25 +. 4. 
made, or elfe it ſhall be void; this is proved by the Cafes before put: Arid alſo in the com- ny 51. 
mon Caſe, where a Leaſe is made for Life, Remainder to the right Heirs of J. S. who is nn, 2 — 
then alive, this Remainder, paſſes out of the Leſſor preſently; althaugii it does not veſt preſent- Perb. Sa. Wine da 
ly: And ſo in all Caſes the Remainder ought to paſs out of the Perſoti of the Eeſſor at the —— . 
Time of the particular Eſtate made. But in our Caſe the Eſtate precedent was made lorig be- Noy's Max. 124. 
fore the Remainder, and therefore the Remainder ſhall. be void, as in the other Caſes before; = at. Hy ge 
and alſo the Remainder was not. out of the Leſſor at the Time of the Livery, but it was ap- 
pointed to paſs upon the Performanct bf a Condition, for the Words are; “ that if the Son 

** in;the. Remainder die, then it ſhall remain to the Defendant; Sc.“ and this Word, (ben) "EY 
is a Kelative, and has its Antecedent which is to be tried by the Queſtion, ben; as if it be , H. 2 f 
demanded, when he ſhall have the Remainder, it is to be anſwered, when William is dead; theti 1. bl. x. Bro. 
he ſhall have it, and not before. So that the Remainder did not paſs preſently; inaſmuch as the - erg. LP 
Condition - precedes the Remainder,  ?* And therefore in 15: H. 7. in the firſt Caſe, a Diverfiry $# Per Hinds, 
is held in a Writ of Annuity, that if I grant to one, that when he ſhall be promoted to a Bene- | haps —— 
fice he ſhall have an Annuity, there if he demand the Anntity he ought' hirft to ſhew that he 10, b.u; Brown, 
is promoted to a Benefice ; but if an Atinvity is granted to one until he be promoted to a Betiefice; J. C. a; % 
there he ſhall have a Writ of Annuity, and need not ſhew that he is not yet promoted, be- Coo 4 
cauſe the Annuity precedes, and the e ſubſequeht and goes in Deſeaſanet of the A 6 
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nuitys and therefore ought to be ſhewp on the contrary Side. * Andin 7. Ed. 3. 2 Man made 
a Leaſe for 8 Yeats rendering 100 6. Rent yearly, and if che Leſſee would hold the Land over 
„ the Term to him and to hi Heirs for ever that chen he ſhould pay yearly 207. and within 
is. 1e-8 Years the Leffor brought an Action of Debe for the 100 6. and it was held maintainable; 
1 Ae which proves that the Fee 0 not pals preſently, becauſe the Condition precedes the Fee, viz. 
J it he will hold over, Er. and he had not determined his Pleaſure then for if the Fee had 
cus. paſſed preſemily, the A ,n would not lie, for then the Rent ſhould not be a Chatile. And 
29-in-Plefington's Caſe in 6. R. 2. whete u Leaſe for Years was made to two, upon Condition that 
-45 if the Leſſor die within the Term, or grant the Reverſion, that then the Tetmors ſhould have 
Ard: Frechold 4 there it is held that inaſmuch as the Condition precedes the Frechold, the Freehold is 
1 not out of the Leſſor preſently, and thereupon one of the Termors attorned as Termor for Years, 
in. Abr. tit. ſaying his Advantage. Which Caſes prove that in our Caſe the Remainder did not paſs our of 
— the Leſſor at the Time of the Livery, inaſmuch as the Condition precedes the Remainder; 
and they alſo prove that the Remainder commences upon Condition, and that the Remainder is 
appointed to commence after the Commencement of the particular Eftate, which is contrary to 
the Rule of Law; and therefore for this and the ſaid other Cauſes the Remainder ſhall be void. 
And ſo the Plaintiff ſhall recover for the Inſufficiency of the Matter, as well as of the Form of 
b concen fir the Cool Serjeant to the con : As to the two Exceptions; which have been moved, viz. that 
— the IVES good, — gl has not ſhewn that he has been refident all the Time ſince 
b 14..4:.8. 6. the Remainder fell, neither has ſhewn what Day he entered; Sir, as to this it ſerms to me that 
9. NS el, it ſhall be taken that he entered immediately after the Death of the Huſband and Wife, and 
T. 2. 4. 4 14. that he has been reſident all the Time ſince, for the Defendant has pleaded by Way of Bar, 
& Per He and if the Bar has Matter of Subſtance, and is certain to a common Intent; it is ſufficient, al- 
. an, Bd. 4. it is not certain to every ſpecial Intent. And therefore in the ſaid Caſe of 33. H. 6. 
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thou | 
8 y my Brother Pollard fo. 24. Where the Defendant pleaded that the Teſtator made the 
1. 4.9.9. d. Planet and one R. his Executors, Judgment, Sc. the Plea was good without ſhewing that 
For . . L this was after the Time that he made the Plaintiff ſole Executor, for it ſhall be ſv intended. S0 
203; *. f. Cs. that if the Defendant's Plea be certain to a common Intent it is ſufficient. So if the Defen- 
_—_— —— reſpaſs ſays, that the Place where, Cc. is his Freehold, the Plea is good, and yet it 
birt. R 


A7. pk may be that the Plaintiff has an Eſtate for Years, or ſome _ Eftate which may ſtand with 
r his Bar, and that the Plaintiff may puniſh the Defendant z but ſuch ſpecial Matter ſhall not be 


15 
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2 
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intended, and therefore the Bar ſhall be good, becauſe it is good to a common latent. And 
7 i ſo in 6. EA. 4. in Debt upon an Obligation upon Condition indorſed for the Performance of all 
. the Covenants contained itt an Indenture, the Defendant faid thar-in the Indenture it was 
Lu. compriſed that the Defendant ſhould bring one to be an Apprentice to the Plaintiff in the 
Mat Art de Tuma fila, and alſo that he ſhould inform another in the ſaid Art, and then the Ob- 
Kr. K 4. ligation to be void, and he faid that he had performed them, upon which they were at Iſſue, and 
—— a" Verdict for the Plaintiff, and it was moved in Arreſt of Judgment, that the Plea was not 


| 


* 
* 


* 3. 


8 good, becauſe the Condition was that the Defendant ſhould perform all the Covenants in the 
M. 6, 8-4 Indenture, and he did not fay in his Plea * that the ſaid two Covenants were all, ſo that he 
wn, did not alledge Performance of all the Covenants, for which Reaſon his Plea was not good; 
244. Heats butt yet all the Juſtices Held the Plea good, for that when the Defendant alledged the two Co- 
F 


Dyer. #7. pl. Venants in the Indenture, it ſhall not be taken by common Intent that there were more Co- 
7b, 2 6 nts than thoſe, except the Plaintiff ſſiews the contrary on his Part; and becauſe the 
1. 3. F was good to a common Intent, the Plea was held to be good. * So in a Forme - 
ne dona pas is pm facie a good Bar, and yet it may be that the Land was recoveted 

Value, in which Caſe the Plea is not proper, for other Land was given, and yet the 
mandant ſhall there recover; but inaſmuch as it ſhall be intended a general Gift, the 
dea ſhall be good. And ſo a Bar which anſwers 4 common Intent is good; although 
it does not anſwer every ſpecial Intent. And in 3. H. 6. in Debt againſt Executors, who 
H. A. pleaded that they had fully adminiſtred the Goods of the Deceaſed the Day of the Writ 
6. purchaſed, and fo nothing in their Hands, the Plea was good; and yet it is not good to every 
New- ſpecial Intent, for it may be (as the Caſe there was) that other Goods, which did not belong to 
_—_ I the Teſtator the Day of. his Death, are come into their Hands in Lieu of the other Goods, but 
6 37 4 et the Bar was there held good, becauſe it anfwered a common Intent. So in Aſſize if the 
2 "* Tenant pleads in Bar 4 Recovery in Aſſize heretofore againſt a Stranger, and that the Eſtate of 
hk the Plaintiff was Meſne between the Diſſeizin and the Recovery, the Plea is good, and yet it 
may be that the Plaintiff now in the Aſſize was in by Deſcent, or has a meſne Title, which 
. ſhall take away the Aſſize of the other, and ſhall not be avoided by the ſaid Recovery; but this 
beef ue C. J. ſhall not be intended without being ſhewn, for which Reaſon the other Plea which is good 
to a common Intent fhall ſtand. 30 if one pleads in Bar that his Father was ſeized, and died 

ſeized, and the Land deſcended to him as Son and Heir, and he entered, Cc. this is a good Bar, 
1 Heart's Max, and yet it is not certain to every Intent, for it may be that a Stranger abated and died ſeized, 
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G. Wing. Max. in which Caſe the Entry of the Heir is not lawful : but this ſhall not be intended without being 
reg} 168. pl. 3. ſpecially hewn, and therefore the Bar, which anſwers every common latent, is good. So in 
dur Cale the Bar ſhall be good, becauſe by common Intendment it ſhall be taken chat the Entry 
Fay was immediately after the Remainder fell, and if it was not ſo the Plaintiff ought to have ſhewn 
OY” „n, for we by way of Bar ſhall not be compelled to ſhew the Cerkainty of the Time; but when 
12. a. Pe Rede. the Thing commences in reſpect of Time, then the Certuinty of the Time ought to be ſhewn. 
1. ya As if one retains another to ſerve him a Year for 20s. Wages, there if the Servant demands 
Wing, Mas, reg- the 20 g. he ought ro ſhew that the Tithe is paſſe, wiz. that the Year is expired, and he ought 


pl. z 


22. pl. e9- , to plead it certainly, becauſe his Action is given in reſpet'of the Year paſſed, and of a Thing 
Contra, K. pl. done in Time, and the Time is Parcel of the Cauſe of the Demand, and precedes the De- 


3». mand. But here the Time purſues the Demund, and is not the Ciufe of the Demand, and 


therefore-we ought not 1d ſhew it 1 certainly as Whete the Time gains the Thing, for here it 
10 | = | goes 
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des in Defeaſance of the Thing, and therefote the Bat is 206d; fiviwictitatiding the fad gab 
Exceptions, Further it ſeems to me, that the Remainder Here is good, för firft there 18 di Fitate 


upon which the Remaindet 1 A built, and the Rerhainder is here appointed upon it. But 
'the Cauſe why the Remainder ſhall not be good is 7 in two grand Points, du. betatiſe © 
the Fee does not paſs preſently out of the Leffor, and afſo becauſe the Remainder may not pass 
upon Condition. And it feems to me that the Remainder paſſes out of the Leſſor prefratly, in. 5 $56, 
as in Litileton's Caſe, viz. * if one makes a Leaſe for * Years, upon Condition that if he pay to k 
him 20/7. within the firſt two Years, that then he ſhall have Fee, the Fee paſſes our of t n 
Leſſor preſently. * So where a Leaſe is made for Life, the Remainder to the right Heirs bf al the 
S. whois alive, the Remairider is out of the Leſſor preſemtly, altho* it may not veſt preſeritly. | 
ſhall it be here. And, Sit, a Remainder may well commence upon Condition: As if a Fe u. 
Leaſe is made for Life, upon Condition that i 7. S. matry my Daughter during the Eſtate 
for Life it ſhall remain to him, this is a good Remairider; and yet it cotnmences upon a 
Condition, for here there is an Eſtate upon which the Rethaitder may be built: And as well as - 
1 might have given it to him immediately, ſo may I give it him by meſnie Diſtance of Time, 
and upon Conditiony for that which I may give without, Condition, I may give upon Condi- i H, 3. 
tion. And in 34. Ed. 3. the Caſe is that one deviſed Land deviſable for Life upon Condition 8g. ne 
that if his Heir, to whom the Reverſion deſcended; diſturbed the Tenant for Life, or the Exe- #*+« 
cutors of their Adminiſtration, that then the Land ſhould remain to the Daughter of the De- 
viſor and to her Heirs, and he died, and the Tenant for Life died; and the Soh of the Daugh- 
ter brought a Formedon in Remainder againſt the Heit of the Devlſor, and alledged that he 
diſturbed the Tenant for Life, and the Executors alſo; and there the Tenant traverſed that he 
did not diſturb the Tenant fot Life, not the Executors, e ng this Iſſue was joined, which 
ſhould not have been ſo, if the Remainder had not been good: which Caſe proves that a Re- © Mi. 18. Ea. 4. 
mainder may well be upon Condition. And if one makes a Diſſeizin to the Uſe of a Stran- be Le 
ger, and tht Stranger afterwards agrees to it, he ſhall have the Land thereby. And if a Free- Fits. Difleizin. 
hold may be transferred from one to another by ſuch Aﬀent, 4 multo fortiore may it be tranſ- „ of 
ferred from one to another upon Condition, and eſpecially where there is an. Eſtate of Freehold 92: Pet. 31. 
precedent to which the Condition may be annexed; And therefore for theſe Cauſes it ſeems 
to me that the Remainder is good, | | * 
Morgan Serjeant to the contrary. The Pleading is not good, becauſe he does not ſhew the Time E 4s for the 
of the Death of William, and of the Huſband and Wife. But I will not dwell long upon this; . 25 
for there is another Blemiſh and Wound in the Pleading which is incutable; and that is, ber. 
cauſe he has not ſhewn the Day of his Entry; for here the Condition is, , ipſt vellet inbabi- 
tare, &c. durante termino ſuperius expreſſo : which is for the whole * Term,; viz. from the Begin- *0. Bendl. 182. 
ning to the End; and then inaſmuch as he ought to dwell there all the Time; the Titne is it 45 
Parcel of the Matter, which ought to be ſhewn, for it is Part of the Subſtance of the Bar: Fe Ci, Cle 
And then although a Bar may be good to 4 common Intent, yet it ſhall not be gobd; + where Patt + Ka. 4 
of the Subſtance is omitted; but whete ſuch Things are omitted, which by ſpetial Intendment, 4%:: 
and not by general Intendment are omitted, the Law warrants ſuch Bar: As if a Man pleads ; Hetth's Kat. 
a Feoffment in Bar, this ſhall be intended good to common Intent, and yet it may be that 33. 
the Feoffor was within Age, or in Priſon: But ſuch ſpecial Things ſtall not be intended by 
the Law, unleſs they be ſhewn, But if one is bound in an Obligation to infeoff another be- 
tween the Date of the Obligation and the Feaſt of 8. Michael next enſuing; there if an Action 
is ſued upon-the Obligation; it is no Plea to ſay that he infeoffed him, but he ought to ſhew 
the certain Day, for the Time is Part of the Subſtance of the Bar, and if this be omitted, it 
ſhall never be ſupplied by Intendment; and alſo the Plea ſhould not be good, if he had ſaid 


that he infeoffed him before the Feaſt of Sf; Michael, without ſhewing the Day certain, in re- 4 1 41 
ſpect of the Knowledge of the Jurots if Iſſue ſhould be joined upon it. * So if one pleads in 2. b. red, Bro. 


Bar that he was Lord, and an Alienation was made in Mortmain, and he enteted; this is not n 
a good Bar, for it ſhall not be intended that he entered within the Year, if it be not ſtiewn, gur. Nr . 
for there the Time is Part of the Subſtance of the Bar; and it ſhould not be a I Plea Ru 
there to ſay, that he entered within the Year, without ſhewing the Day certain; for the Know. Lib. 456.486. 
ledge of the Jurors. * And I was of Counſel in the King's Bench in a Bill of Covenant 3. p. me 
brought by the Leſſee againſt the Leſſor, who had covenanted with him, that if he was law- Mi. 33. 
fully ejected during the Term of any Part of the Land, he ſhould have as much other Land 

of the Leſſor during the ſame Term, and he ſhewed that he had been ejected of ſuch a Piece 

of Land, and did not ſay when, and it was holden that he ought to hive ſhewa the Day 

certain, becauſe it was Matter of Subſtance. So in our Caſe the Time is Part of the Sub- 

Nance of the Bar, which ought to be _— ſhewn, and foraſmuch as it is not, the Bar is 

not good. Further, there are two principal Things from whence Arguments may be drawn, 


that is to ſay, our Maxims, and Reaſon, which is the Mother * of all Laws. But Maxims 7 Dr, & Seed. . 


are the Foundations of the Law, and the Concluſions of Reaſon, and therefore they ought 4. 2. . 
not to be * impugned, but always to be admitted; yet theſe Mazims may by the Help of Rea- n? 2 
ſon, bel compared together, and ſet one againſt another, (although they do not vary) where it Max. 1. Co. 


may be diſtinguiſhed by Reaſon that a Thing is nearer to one Maxim than to another, or Ltr. 1 . 67: * 


placed between two Maxims, nevertheleſs they ought never to be impeached or impugned, but 1 ' See 1. Finch: 
always be obſerved and held as firm Principles and Authorities of themſelves. And there is 4 1 
axim, that when a Remainder is appointed to one; he to whom it is appoiſited ought at that this Nature there 
time to be a Perſon able, and to have Capacity to take the Remainder, or elſe it ſhall be void. * © 
» As if a Leafe is made to one for Life, the Remainder to J. S. in Fee, who is then a Monk 127. a f 
profeſſed, and afterwards he is deraigned, and after that the Tenant for Life dies, J. S. ſhall 
not have the Remainder, becauſe he was not a Perſon able at the Time of the, Remaindef ap- # »;Es; 41. 4: 
Pointed to take it. "So if a Leaſe is made for Life, the Remainder to the Mayor and Com- Matt. vob. 
monalty of D. who have not then Capacity to purchaſe Lands, ind afterwards they have Ca- 1. Ret: K 4x4: 
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pacity to purchaſe, and after that the Tenant for Life dies; the Mayor and Commonalty 1 8 Nen 
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 Perkine, g 56. nytggke the Remainder, cauſd qua ſufra. So if the Remainder is limited to him whom the 
Yin _ oo nt. fot Life Wall an ra afterwards he names one, he, ſhall. never have the Remaindet, 
22 _ > 906 7 rs. Bat if the Remainder is limited to the, right Heirs of J. S. who is then 
(v), and the "ahve: and. he. dies, and afterwards the enant for Life dies; the right Heir of J. S. ſhall 

there v 14 read in our Books two Cauſes thereof, one Cauſe is, for that it ſhall 


| Lites 


[ 
N 


have. jt. And ur. HOOKS en | 
n 10 ded, that J. G. is then dead, the other Cauſe is, for that the Law preſumes that J. 8. 
© ſhall, have an Heir whom it will appoint to take the Remainder nolens volens, ſo that in re- 
ONES . . ſpect of the Certainty of an Heir, the Remainder ſhall be good; but where it ſtands indiffe- 
tent whether he, to whom the Remainder is appointed, ſhall be a Perſon able or not, there the 
hats ess inder ſhall, not be good. And there is another Maxim concerning Remainders, which 
„ my Brother Pollard has divided into divers Branches, but I ſhall only tnention one of them, and 
& Ante 25. Crs. that is, -* that, the Remainder ought to paſs out of the Leſſor at the Time of the Livery. And 
2 5 . Littleton faith in his Book in the Caſe of Richil, * where the Fathet made à Gift in 
Dl pl. alt upon ondition, that if the Donee aliened, &c. then his Eſtate ſhould ceaſe; and ſhould 
1. Co. 131. b. femain to another of. his Sons; this Remainder he holds void for divers Cauſes, whereof one 
5 e Cauſe was, for that it did not paſs out of the Dorjor at the Time of the Livery, ſo that Re- 


= 
4 % 
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e, _mainders ought. always to paſs by the firſt Livery: And in tlie other Caſes which I have put 
+ £2 ©* - © before of a Monk, or of a Corporation: who have not Capacity, this Cauſe may alſo be aſſigned 
to make ſuch Remainders void, for there it does not paſs preſently, and then it ſhall never 
paſs; And ſo one Caule holds Place in both the Maxims. And it cannot be ſaid but that ic 
does net pals hefe, at the Time of the Livery, fot the Condition, * the Commencement 
of the Remainder, viz. © if Milliam die living the Huſband and Wife, that then it hall. re- 
e main to the Defendant,” in which Caſe it is not in him before the Condition performed : And 
therefore it does not pals out of the Leſſor at the Time of the Livery, for which Reaſon it 
*. .* -__ ſhall be void. But if the Remainder had preceded, and the Condition been ſubſequent, then 
the Remainder ſhould have been, good, but otherwiſe it ſhall be void; whetefore, Fc. And 
* ſo it ſeems to me that the Plaintiff ſhall recover. FF 8 
dens lor the Brot Serjeant to the contrary. As to the Incertainty of the Time of the Entry, the Bar 
Defendant, hall be taken in the beſt Senſe for the Defendant; and that is, that he entered immediately; 
e See ente 26. and a Bar Which is good to a common Intent is ſufficient. And therefore about 20. Ed. 3. 
1 it is held, that if one pleads in Bar that F. S. died feized; and R. S. entered as Son and 
7? Heath's Max. Heir to him, whoſe Eſtate he hath, this ſhall be a good Bar, and yet it may be that he was 
not his Heir; for it is not expreſsly ſaid that he is his Son and Heit, but that he entered as Son 
and Heir, and yet becauſe it is pleaded by Way of Bat the beſt ſhall be intended for the De- 
fendant. So is it here. And he argued further much to the ſame Effect with the Argument of 
Pp FEET N FEve gn 8 
Saunders Serjeant to the ſame Purpoſe. It ſeems that the Bar is good to probe the Condition 
fulfilled, although it is not certainly expreſſed that he entered immediately, and although the cer- 
tain Day thereof is not mentioned for the Information of the Jurors; for a Plea in Bar is al- 
ways made for two Purpoſes 3. one is, to force the, Plaintiff to make a Replication; the other 
is, to compel the Plaintiff to come to Iſſue, And therefore it is not neceſſary to ſhew every 

Thing certainly in the Bar; for. perhaps the Iſſue will not be joined upon the Bar but upon 

; the Replication, for the Defendant is not compelled to force the Plaintiff to come to Iſſue pre- 
# Heath's Wax. ſently; for which reaſon the Bar is good enough if it be certain to a common Intent. * And 
= therefore in an Aſſize, if the Tenant pleads in Bar a Deſcent to the Plaintiff and two others, 
and that he has the Eſtate of one of them, it is good, and yet he might have it by Diſſeizin, 

in which Caſe he ſhall be alſo a Diſſeizor to the Plaintiff, for he may not be a Diſſeizor to 

the one. without the other; or he might have it lawfully, and fo it ſtands in dubio, but yet it 

| mall be taken accofding to common Intent that he has it lawfully, and therefore the Plea 
U ay. Afs.-4r. in Bar ſhall. be good. And in 27. Afs. in an Aſſize brought by the Heir, the Tenant ſaid, 
8 that the Father of the Plaintiff, being Tenant by the Curteſy, and now alive, leaſed his Eſtate 
Wing. Max.reg. to the Anceſtor of the Tenant; who died ſeized of that Eſtate, after whoſe Death he was in 
289: pl. 49. 6.48 Son and Heir, and demanded Judgment if Aſſize, Sc. and this was held a good Bar, and 
yet he did not ſay that he was the firſt who entered after the Death of his Father, and if he 

1 Co. Litt. 41. Was not the fifft that entered he has no Title, for the Land * occupants conceditur in ſuch Caſe, 
3 32. and that is to him that firſt enters, which might be the Plaintiff, but yet the Bar was held good, 
Rep. 123. «- for that to common Intent it ſhall' be taken that the Tenant was the firſt who entered after 
12 the Death of his Father, and if he was not, the Plaintiff may and ought to ſhew it. So a 
x M. 47. H. 6. Bar, is ſufficient if it be good to a common Intent. And in Aſſize if the Tenant pleads that 


r recovered in a Formedon is deſcender againſt one, and that the Title of the Plaintiff is 


« 


Aſeue and Pe- meſne between the Gift and the Recovery, this is a good Bar, as it is held in 21. H. 6. and yet 
Fit Ale it may be that the Plaintiff was diſſeized by the Donor, and that he entered pending the For- 
27. Bro. Bar. medon, in which Caſe his Entry was good, and then his Recovery falſe; but ſuch ſpecial 
e „ Matter ſhall not be intended, and if in truth it be fo, the Plaintiff ought to ſhew it; but 
the Bar is good without ſhewing it, becauſe it anſwers the common Intent. And fo it is a Prin- 
ciple in Law, that a Bar is good if it is certain to a common Intent; which Principle they 
utterly deny, who argue that the Bar here is not good for the Incertainty of the Day of the 
Entry. So that although they commend the Maxims in Words, yet they deny them in Fact. 
Further, as touching the Remainder, it ſeems to be good; and as they, who have argued to the 
contrary, have denied the Principle in Pleading, fo have they denied the Principle in the Mat- 
ter, -viz. that Livery of Seizin ſhall not be taken moſt ſtrongly againſt him that makes it; 
whereas it has always been held as a Principle, that when a Man makes Livery of Seizin, 
tp. zr. H. C. Bro. his Livery ſhall be taken moſt ſtrongly againſt. himſelf, as it may be proved by divers Caſes. 


Rates 4. B, N. And therefore if one gives Land to a Man er heredibus, it ſhall be a Fee-Simple to him, 
Fr Le + though ( /uis) be omitted; and yer he did not give him a Pee-Simple expreſsly, but 
Fun 40 wile wile ot wel) 1 . bas A | inaſmuch 
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inaſmuch as every Livery ſhall be taken moſt ſtrongly againſt him that makes it, for this Reaſon *T 18. Ea. 3. 
he ſhall have a Fee ſimple. *. And in 18. Ed. 3. a Man made a Leaſe for Life, and after the 61. Bro. Done. 


Death of the Tenant for Life that the Lands redibunt to A. and B. in Fee, this is held a good Re- 36. Hob. 282. 


mainder, becauſe the.Livery of every Man ſhall be taken moſt ſtrongly againſt himſelf. * And 5 


ſo if a Man makes a Leaſe for Life, the Remainder to the right Heirs of F. S. who is alive, this 228 


Remainder ſhall paſs out of the Leſſor preſently, and ſhall be in Abeyance rather than be void, or 416. E. 


that the Leſſor ſhould take Benefit by it againſt his. own Livery and Limitation. Which Caſe proves Nn 
how ſtrongly the Law extends it againſt him that makes the Livery, | and Limitation of the Eſtate, chere ciel. 


and yet the Law of its own Courſe oftentimes puts the Fee in Suſpence. But as Bracton ſays, Mo- Ml 8 


dus et conventio vincunt legem, the Manner and Form of the Gift alters the Law. As if Houſes Covenant 16. 


leaſed for Years be thrown down by the Violence of the Wind, the Law will excuſe the Leſſee org bh 4 
in Waſte; but if he covenants to repair them, and to leave them in good Repair at the End of the 3.1. fl 20 


Term, an Action of Covenant ſhall well lie againſt him for not repairing them, for his ſpecial A- De i. 


greement alters the Law, and makes his Words to be taken moſt ſtrongly againſt himſelf, So lib. 2. cap. 4. 


that the Law interprets the Words and Actions of every Man moſt ſtrongly againſt himſelf. And 4 2. 


then in our Caſe the Leſſor has made Livery and Seizin, and thereupon has annexed a Remain- 2. Finch. 64. 


der to paſs upon a Condition firſt to be performed, and the Law ſays, that every Limitation of An ape 


an Eſtate ſhall be taken moſt ſtrongly againſt him that appoints the ſame ; from whence it fol- Fe Cur. 


lows that the Remainder ſhall be good. And although the Remainder does not paſs preſently to Dr 2 
the Defendant, yet it has its Commencement. upon the Livery, and ſhall have its Perfection upon 22. Leon. 15. 


the Performance of the Condition, and in the mean Time it ſhall be as a Thing ambiguous. And 2 _— 
Brafon ſaith, Terminus et feodum poſſunt ſimul incipere in und perſond, ſed non ſimul ſtabunt, et non 2 12 | 
paribus paſſibus incedant : ſed unus eorum ſtabit, et alter eorum erit in pendenti. And therefore if Ibencr Opinions 


give Land to one upon Condition that if he marry my Daughter, that then he ſhall have the Land ſcem to the con- 
trary, as it has 


in Fee, he ſhall have it accordingly upon the Condition performed; for by the Livery it takes been often ad- 


its Commencement, by the Performance of the Condition ic takes its Perfection, and in the mean d, P. 17. 
* * . . . . : 3 3 29. pl. 30. 
Time it is a Thing ambiguous. - So if I make a Leaſe for Years upon Condition that one Month H. 18. £9. 


b 59. 
afterwards he ſhall have Fee, he ſhall. have it after the Month accordingly, ſor the Thing ſhall pl gr. Fits. be- 


paſs according to the Agreement moſt ſtrongly againſt the Donor. So ſhall it be where the Re- a. Rol. Abr. 
mainder is appointed to a Stranger, as if a Leaſe is made to two upon Condition, that if one die 54. Ls 4 
within ſeven Years, that then after the Death of the other it ſhall remain to a Stranger in Fee, guers. 1. Co. 


this Remainder is good, for the Reaſon of the Condition to give the Eſtate to Privies or to a Stran- gi. * ©*: 


ger is all one, inaſmuch as there is an Eſtate firſt given, to which the Condition may be annexed, Steven: v. Law- 


or the Livery and Limitation ſhall be taken moſt ſtrongly againſt him that makes it. And Sr r 


Man ſhall have three Things by a Remainder, viz. firſt, he ſhall have the Remainder to veſt, ſe- Van. J. 


condly, Poſſeſſion in Law, and thirdly, Poſſeſſion in Deed, and if he to whom is is appointed be —— 5 


able to take it when the Poſſeſſion in Law is caſt, it is ſufficient.“ And therefore it has been we Son had been 
taken, that if Land is given to one, et filio ſuo primogenito, and he has no Son at the Time of the 2 i iy 
Gift, but afterwards he has a Son, this Son ſhall have the Land by Way of Remainder, and yet the bivetakenjoint- 
Remainder was not out of the Leſſor, neither did it veſt at the Time of the Livery, but the Law 888 of 
conſtrues the Livery and Limitation moſt ſtrongly againſt the Leſſor : So that rather than the that he mall nor 


Remainder ſhall be void, it ſhall be in pendenti, as Bracton ſaith, as a meſne Thing performable * ur 


by Poſſibility. And inaſmuch as the Son is able to take the Poſſeſſion in Law at the Time when 1 
it is caſt and fallen, the Remainder ſhall be good enough. So in 39. Aſs. a Man gave Lands to 38. Dai. gz. 


Huſband and Wife, and to one Heir of their Bodies lawfully begotten, and to one Heir of the 2 ¼⁰¼. 


Palm. 34. agree 


Body of that Heir only, and the Huſband and Wife had no Iflue at that Time, but afterwards that he fall eake 


they had a Son, and they died, and the Donor entered, and the Son ouſted him, and the Donor't* 11 


brought Aſſize, and the Opinion of all the Juſtices there was, that the Plaintiff had no Cauſe to 22. a. 


have Aſſize, but that the Son ought to have the Land, as a Remainder, as I take the Book, and Ay = _ : 


not otherwiſe : and yet the Remainder did not paſs out of the Donor, nor veſt in the Son at thes M. 18. H. 8. 


Time of the Livery, but inaſmuch as he was in eſſe at the Time of the Poſſeſſion in Law caſt it is 1 $2 


ſufficient : For the Law continues the Livery and Limitation moſt ſtrongly againſt the Leſſor and 70, Co. 97. b. 
Donor. * But if the Remainder is limited upon a Contrariety, then it ſhall not be good: as in Richil's Palin, ans. ; 
Caſe in Litileton, for when he had made a Feoffment, it could not remain over: But the other 2-Rol. Rep. 220. 


Reaſon which Litileton aſſigns, viz. becauſe it did not veſt at the Time of the Livery, is no Rea- 1. Kal. He 33. 


fon, as it is proved by the Caſes before put. * And if Land be given to a Man and to his Heirs, P. Per j. 
as long as J. S. ſhall have Heirs of his Body, and if J. $. die without Heir of his Body, that ; Fach. 102 


I. Finch, 102. 


then it ſhall remain to another in Fee, this Remainder is void for the Contrariety, for the firſt E- . Finch. x12, 


ſtate was a Fee ſimple determinable, upon which a Remainder may not depend. And ſo if a the C. $2069. 


Leaſe for Lite is made upon Condition that if a Stranger pay to the Leſſor 20 J. then immediately t2 make a Doubt 


. . a . . . of this Caſe. 
the Land ſhall remain to the ſame Stranger, this Remainder is void for the Contrariety, for the And fee 2. Leon. 


Tenant for Life ought to have it during his Life, and during that Time the Stranger cannot have 274. Pe Ct, 
| ommon Expe- 


it; but if it had been limited, that after the Death of the Tenant for Life it ſhould remain to the fiene is that up - 
Stranger, this had been a good Remainder, for there is no Contrariety. So here it is appointed, 22 Fee imple 


detei minable an- 


that if William die living the Huſband and Wife, that then it ſhall remain to the Defendant, this other Fee-6mple 


is not to be intended that the Defendant ſhall have the Land immediately living the Huſband and my * Geng j 


Wife, but that it ſhall remain as a Remainder ought to do, viz. after the Death of the Huſband grantee. But in 
and Wife, in the fame Manner and Form as William ſhould have had it; for which Reaſon there dee » Devite, 


the Limitation 


1s not any Contrariety here, and therefore the Remainder is good. And as to the Condition which in the Ce here 


is ſubſequent, viz. I ipſe vellet inbabitare, &c. it ſeems that if he inhavit and be reſident once EY voy 2 
the Grange, he has performed the Condition, for the Condition does not appoint any Time for his Remainder, yet 


Reſidence, and therefore inaſmuch as it is referred to the Law, the Rule of Law before mentioned Pant se 


* Wing, Max, reg, 107. pl. 43. Vin, Abr, tit, Remainder W. pl. z. | f 
| I . continues 


Deviſe, per Vaugl. 
C. J. Vaugh 270. 
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conſtrues that the Words of the Condition ſhall be taken moſt ſtrongly againſt him that ſpeaks 
them, viz. the Leſſor. And therefore foraſmuch as the Condition has two Intendments, one 
whereof is, that he ſhall inhabit there all the Term, and the other, at any Time during his Life, 
ir ſeems to me that the Condition ſhall be taken ſtrictly againſt the Leſſor, and in the beſt Senſe 
for the Leſſee, and that is, that if he inhabit there at any Time during his Life, he has perform- 
ed the Condition. As if a Feoffment in Fee is made upon Condition to pay 20 /. to the Feoffor, 
and no Time is limited for it, he has all the Time during his Life to pay it. So if the Condi- 
tion be to ſerve the Feoffor in ſuch an Office, and it is not ſaid when, it he does it at any Time 
during his Life he has performed the Condition. So is it in the principal Caſe ; and this makes 
an End of the Exception moved with Regard to the Incertainty of the Time, for if he has Time 
during his whole Life, then his Entry immediately after the Remainder fell is not requiſite, for 

which Reaſon it ſeems to me that the Pleading is good, and that the Plaintiff ſhall be barred. 
on the ſamefid; And at another Day Harris Serjeant argued thus to the ſame Purpoſe. As to the Exceptions 
» Same Diverſity taken becauſe the Defendant has not ſhewn that he has been reſident all the Time ſince the Remain- 
5.Co,10.a.Poph. der fell, nor has ſhewn the Day of his Entry in certain for the Knowledge of the Jurors, Sir, I ſhall 
8 make one Anſwer to both theſe Exceptions: And that is, that the ſnewing of the Condition by the 
Per Telverton J Defendant is Surpluſage, and not material, which may as well be omitted as ſhewn by him, for 
2. Brownl- 93. the Condition here is ſubſequent, and goes in Defeaſance of the Eſtate, which the Party who 
Palm, 833. claims the Eſtate ſhall not ſhew, but the other who ſhall defeat the Eſtate. And therefore 
Wing. . there is a Diverſity when the Condition comes after the Eſtate, and defeats the Eſtate, and when it 
25- Pl. 2. comes before the Eſtate, and makes the Eſtate to continue. For if I grant to a Man a Rent-Charge 
— rr. out of my Land upon Condition that he ſhall do ſuch an Act, there he ſhall avow for the Rent 
without ſhewing the Act done, for the Condition is ſubſequent, and goes in Defeaſance of the E- 
ſtate, which he who will have the Eſtate to continue ſhall not ſhew ; but if I grant to one, that if 
he do ſuch an Act, then he ſhall have a Rent-Charge, &c. there he ſhall not avow, except he firſt 
»H.14.H.8.17. ſhew the Performance of the Condition, for it is that which enables him to have the Rent. So 
22 Pager in 14. H. 8. Wheeler granted his Term to one upon Condition that he ſhould obtain the good 

ition 67. Poph. ' * 

on 4 219. Will of the Leſſor, there it is agreed that the Term paſſed preſently, becauſe the Grant precedes, 
good Will of the Leſſor, then he ſhould have his Term, there he ought to ſhew the Performance 
of the Condition before he may enable himſelf to have the Term. So in our Caſe the Remainder 
precedes the Condition, and by his Entry he has agreed to the Remainder, and the Condition goes 
in Defeaſance of the Remainder, which ought to be ſhewn by him who ſhall take Advantage of 
the Condition, and that is the Plaintiff, and the Defendant's ſhewing of it is Surpluſage, and 
© pog. 52 co:. g. Not material, and then the Incertainty of Surpluſage ſhall make no Plea bad, inaſmuch as 
Mod: i.. Mod. the Omiſſion of all that is Surpluſage ſhall not vitiate it. And ſo the Pleading is good, notwith- 
27 Turner v ſtanding the ſaid Exceptions. And he argued further that the Bar was good, becauſe it was 
e certain to a common Intent. And he ſaid, that the Remainder was good, and that a Remain- 
der, which commences upon Condition, ſhall be good: and he argued much to the ſame Effect 
that Saunders did. £15 0 . 
Hales J. At another Day Hales Juſtice ſaid, It ſeems that for the Inſufficiency of the Pleading only the 
Plaintiff ſhall recover, viz. becauſe the Defendant has not averred his continual Reſidence ſince 
the Remainder fell. For in the firſt Place, where the Remainder is appointed to the Defendant, 
i ipſe vellet inbabitare, &c. it ſeems to me that this Word (vele!) is a Condition, and is all one as 
if it had been, if he will inhabit, &c. And if the Words had been /i igſe babitabit it had been a 
Condition. And fo the Sentence /i ipſe vellet inhabitare is to be taken in the future Tenſe, and is 
the ſame in Senſe with the Words /i ipſe inbabitabit; and therefore the Sentence is conditional. And 
Pan ag. further, it ſeems to me that theſe Words durante termino ſuperius expreſſo, are to be intended during 
2. Bulft. 136. the wo Term, that is, from the Beginning, viz. from the Time that the Remainder firſt fell, 
3 34 until the End thereof. As if a Man makes a Leaſe for Years rendering 20 5. Rent during the 
. 27. H. 3. Term, this is during the whole Term. So if the Leſſee covenants to maintain the Houſes in all 
79. a. Per Audley, Repairs during the Term, this ſhall be during the whole Term. And fo it is taken in Dock-ray's 
O. Bendl. 183. Caſe in 27. H.8. And if a Man is bound that his Feoffees ſhall make a Feoffment, hereby is 
4 M. 21.4. 6. underſtood all his Feoffees. So that Conditions have always a reaſonable Conſtruction. And for 
10. pl. 22. Fitz, the ſame Reaſon it ſhall be intended here that he ought to dwell upon the Grange during the whole 
Caneltte 55. Term, and not once during his Life, as it was argucd at the Bar, for that would be contrary to 
Ante 23- Poſt, Reaſon and the apparent Intent of the Leſſor. But if he does not inhabit all the Time upon 
bees, & -g. the Land, but has been abſent for ſome reaſonable Cauſe, the Defendant ought to ſhew the 
2. Bulſt. 158. ſame, and may excuſe himſelf for it. As if he was diſtant 200 Miles from the Grange at the 
1 Poſt. 34. Per Time of the Death of the Survivor of the Huſband and Wife, ſo that he could not have Notice 
Moantague C. J. of their Death until ſuch a Time, and he came immediately afterwards, &c. this ſhould excufe 
b M. 2 £2, him, and the Time thereof ſhould be tried by the Diſcretion of the Juſtices, as in another like 
27- pl. 77. Bro. Caſe, which is holden for Law in our Books, viz. " Tenant for Life makes a Leaſe for Years and 
— 22 dies, the Leſſor brings an Action of Treſpaſs againſt the Leſſce, who ſays, that as ſoon as he 
Palm. 73. could after he had Notice of the Death of the Tenant for Life he drove his Cattle out of the 
144. Hl. 8. Bro, Land, and alſo ſays, that the Treſpaſs was meſne between the Death of the Tenant for Life and 
Debt vag. Leaſe, the Driving, and this is held no Plea, for by the Death of the Tenant for Life the Leaſe for 
29 Bo 264, L EATS was determined, and none. was bound to give him Notice; and there it is held, that he 
Pro Dyer. 1. Acl. ought to ſay, that ſuch a Day he drove out his Cattle, and he may ſhew that the Leſſor died in“ 
Rep..441- e another County, ſo that he could not have Notice ſooner, and it ſhall be tried by the Diſcretion 


To 2-2. Of the Juſtices, whether the Avoidance was within a reaſonable Time. And ſo might the Defen- 


dant here alledge in Excuſe of his Entry, that the Place where the Survivor of the Huſband and 


Wile 


and the Condition is ſubſequent to the Grant: but if he had granted, that if he ſhould obtain the 
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Wife died was 200 Miles diſtant, &c. and that he could not have Notice ſooner. And as there 
he ought to ſhew the Day of his Avoidance for the Knowledge 6f the Jurors, ſo here he ought to 
ſhew the Day of his Entry for the ſame Reaſon. And as to that which has been ſaid, that a 
Bar ſhall be good if it is certain to a common Intent, it is true, but that common Intent is Kitch, 432. 
not ſuch an Intent as ſtands indifferent, but ſuch as hath a more vehement Preſumption than any 
other Intent. As to plead fully adminiſtred all the Goods which were the Teſtator's the Day of eM. 3. H. 6. 4. 
his Death is a good Bar, and yet it may be that he has Aſſetsin his Hands of other Goods, N 
which never belonged to the Teſtator, as Debts paid ſince, or Goods which came in lieu, &c. But Ant- oh 
this is not the moſt common Intent; but the moſt common Intent is, that he had no other Goods F. 7. H. 4 39. a 
but thoſe which were the Teſtator's. So in a Formedon in Deſcender ne dona pas is a good Bar, . . 3. H. 6, 
notwithſtanding it may be that he has recovered in Value, in which Caſe other Lands were given, g. b. Per Martin. 
and yet the Formedon lies, but this ſhall not be intended, but the common Intent is to expreſs the mn Por 
plain Gift by Livery. * But if I plead in Bar a Leaſe pur auter vie, there the Bar is not good, C. 
without averring the Life of Ceſtuy que vie, for it ſtands indifferent whether he is alive or not, 
and the Intent one Way is as ſtrong as it is the other Way, for which Reaſon his Life ought to: b. K 
be expreſly averred. So in Debt upon an Obligation, if the Defendant pleads in Bar a Releaſe «19. H. 6. 
bearing Date after the Obligation made, this is not a good Bar, except he ſhews expreſly that it E. Pleativgs 
was delivered after the Obligation was made, and yet there prima facie one would preſume that it 24 Eſtates 18. 
was delivered when it bore Date, butit may alſo be preſumed on the other Hand that the Party + Fly 8 
would not have brought an Action of Debt, if the Releaſe had been delivered afterwards. So 57: M. 10. Ed. 
that the Preſumption is equally ſtrong either Way, and becauſe the Intent ſtands indifferent, it 28. Fl. l. Bro, . 
is not good except it be ſhewn by the Plea that it was delivered after the Obligation was made. gr 4 
And ſo is the Diverſity in Pleas which are good to a common Intent. Then in the principal Caſe Po. Plaz). 
it is incertain and ſtands indifferent whether or no he has inhabited all the Time fince the Re- Hard. 80, 83. 
mainder fell, and the Preſumption one Way is as ſtrong as it is the other, for which Reaſon it 
ſhall not be taken according to common Intent, and therefore the Plea in Bar is not good with- 
out ſhewing the Continuance of his Habitation ſince the Remainder fell; for the continual Reſi- 
dence makes the Continuance of his Eſtate, without which he cannot plead in Bar, and then in- 
aſmuch as the ſame is effectual and material, the Defendant ought to ſhew it, which he has not 
done, and for this Reaſon the Plea in Bar is not good. Then as to the Matter in Law, it ſeems 
to me that the Remainder is good. * For God has committed all worldly Things to the Order « wing. Max. 
and Diſpoſal of Men, ſo that when a Perſon has a lawful Property in any Thing, he may give vs. 22. Pl. 4. 
or convey away the ſame, where, when, and how he pleaſes, ſo that his Intent be not againſt. 
Law or Reaſon, nor repugnant in itſelf. And here when the Leſſor appoints the Remainder to 
the Defendant ut ſupra, his Intent may be perceived herein, and it is reaſonable that the ſame 
ſhould be fulfilled, viz. that the Defendant ſhould have it in ſuch Manner and Form as it is appoint- 
ed. And this Limitation of the Remainder is not againſt Law, nor againſt any Principle thereof, 
as I ſhall prove hereafter, neither is it repugnant in itſelf, ergo it is good. And to prove that it 
is not againſt Law, I ſhall put ſome Caſes founded upon like Reaſon, and which will alſo anſwer 
the Reaſon of that which has been alledged, viz. that the Remainder ought to paſs out of the 
Leſſor preſently, which I utterly deny. And therefore if I make a Leaſe for Years, the Remain- 
der for Life, upon Condition that if he in the Remainder do not Tuch an Act, the Remainder 
ſhall be void, now before the Condition be broken the Remainder is good, and in him to whom 
it is appointed, but if the Condition be broken, then the Remainder is out of him, and in the Per- 
ſon of the Leſſor again, which proves that a Freehold by Agreement had upon the Livery may 
be transferred from one to another by Matter ex poſt facto. So if one grants a Rent or Rever- 
ſion, and afterwards Attornment is had, now the Reverſion ſhall paſs thereby, and yet it did not 
paſs preſently by the Grant, which Cale proves that upon the Aſſent firſt had, and Act done af- 
terwards a Freehold may be deveſted out of one and veſted in another. Sp if a Man makes af T. 1. H. 5. 
Leaſe for Life by Deed, the Remainder to the King, and makes Livery and Seizin, the Remain- , ?: 3*: # 
der does not paſs preſently, but if the Deed is afterwards enrolled, then the Remainder ſhall be Briar. Fits. 
in the King from the Time of the firſt Livery. So that by the Limitation declared upon the Li- Ha inte 30. 


Hob. 222. 


very, the Remainder which did not paſs out of the Leſſor at the Time of the Livery ſhall paſs 3. Co. 29. 4. 


by Act done afterwards. * So in 6. R. 2. in Pleſington's Caſe one Condition was, that if thes k. 6. R. 2. 


Leſſor died within the Term, then the Leſſee for Years ſhould have the Land for Life, and it is F 4id. juris 
there held, that if the Leſſor died, his Eſtate ſhould be enlarged cauſa qua ſupra. * So if one l:w's C, 266, 
makes a Diſſeizin to the Uſe of J. S. now the Freehold is not in FJ. S. but if F. S. afterwards a- 

grees to it, then the Freehold is in him. Which Caſes prove that when Livery is made, or P. 12: F4. 4. 
when a Man firſt meddles with the Poſſeſſion of Land, and thereupon Words are ſpoken, there Piitiein . Bro! 
by Force of ſuch Words, and of ſome Act afterwards done a Freehold may be transferred from one „ TSA 
to another. So in the principal Caſe Livery is made, and thereupon the Leſſor hath declared 12. b. er C- 
and appointed, that if William die living the Huſband and Wife, then it ſhall remain to the 9%; Pal- 92 | 
Defendant, in-which Caſe I will readily agree that the Remainder does not paſs out of the Leſ- 3.:7. 
ſor until Villiam is dead, and when he is dead, it ſhall well paſs by Force of the firſt Words 

annexed to the Livery. And the Reaſon of this, and of the other Caſes before put is all one, al- 

though they differ in terminis, and ſo like Reaſon makes like Law. And alſo if a Woman is 1 Lit. 6325. 
Tenant for Life, and Confirmation is made to her and to her Huſband, this ſhall enure as a Re- Cre. C. 4.8. 
mainder to the Huſband, and yet it did not paſs out of the Leſſor at the Time of the firſt Eſtate. 5. Cc. 150d. 1 
And to make a Difference where the Fee is appointed upon Condition to a Privy, and where to g, Fof. 160, 
a Stranger, is but an idle and inſignificant Conceit. And, Sir, he that will argue that the Re- 8 
mainder ſhall be void, admits thereby that Words ſhall not be taken moſt ſtrongly againſt him P. 9. 

that ſpeaks them, which is abſolutely contrary to the Rules of our Law, and therefore when the 


Law ſays, that every Man's Words and Actions ſhall be taken moſt ſtrongly againſt himſelf, it 
| | | | . does 
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does at the ſame Time affirm the Remainder here to be good. And as to what has been ſaid, that 
== 2 it is the Nature of a Condition to give Benefit only to thoſe who are Privies, and here he in the 
138, pl. 3. Remainder was no Privy, Cc. Sir, this is not fo, for he is privy. enough, for if the Leſſor had 
reſerved a Rent out of both Eſtates, the Remainder ſhould be charged with it, and he in the Re- 
mainder ſhall have an Action of Waſte, and ſo he is Privy to the Leſſor, and to the particular E- 
ſtate alſo. And as to what has been ſaid touching the Words if William die living the Huſband and 
dy the better Vie, then it ſhall remain to the Defendant, which Word (en) ſhall be intended preſently during 
Opinion fig the Lives of the Huſband and Wife, ſo as to deſtroy their Eſtate; Sir, the Sentence is not to be 
Eremption g. ſo underſtood, but it ſhall have a beneficial Conſtruction, viz. that then it ſhall remain as a 
prion 9. 10 5 i | 
: Remainder ought to do, and that is, to veſt and to be executed after the Death of the Huſband 
r Wife. As if a Gift in Tail is made to one upon Condition that if he does ſuch an Act, then 
I. 4. 8. P. 11. the Land ſhall remain to his right Heirs, this Word {hen) is not ſo to be underſtood as to avoid 
od. 12 the Eſtate Tail, and to be executed preſently upon the Performance of the Act, but it muſt be 
*8.6-R-2: taken in this Manner, viz. that upon the Performance of the Act the Remainder ſhall veſt, and 
x9. Stach. 15. after the Eſtate ended it ſhall be executed. So ſhall it be underſtood here, and then there is no 
Bellew'sC. 10. ſuch Repugnancy as hath been alledged, nor is there any Prejudice to a Stranger. But if any Pre- 
„ H,6.R.2. judice ſhould ariſe to a Stranger thereby, then the Remainder ſhould not be good. As if it 
Per Clopton Fit?* was, that if William die, then the Defendant ſhould have the Land during the Lives of the Huſ- 
= Bale C. band and Wife, this ſhould be void in reſpect of the Prejudice to the particular Eſtate, for 
A, 72 * Things which are done in Prejudice of others ſhall be void. As in the Caſe in 21. Ed. 4. where 
e King had granted to an Abbot that he ſhould not be Collector when any Tithe was granted per 
Perk- $731: ©: Corum Angliæ, and the Clergy of the Province of Canterbury granted a Tithe to the King, wich 
God. 299- a Proviſo, that no Collector returned by the Biſhop ſhould be diſcharged by any Letters Patent 
- — " of Exemption made by the King, and the Biſhop returned the ſaid Abbot to be Collector, and 
1. Rol. Abr. 419. there it is held that this Grant made by the Clergy in this Point, viz. to charge Perſons exempted 
2 DE is void, becauſe it is prejudicial to others. And ſo the Remainder here ſhould be void, rather 
Abi. tit. Condi- than a Stranger ould be prejudiced by it. But as I ſaid before, the Limitation of the Remainder 


tion Z. pi. ag. js confirmed by the Law to take Effect in Execution after the firſt Eſtate ended, and not other- 


b Wing. Max. 
reg. 86. pl. 41. 


© M. 21. Ed. 4. 


7 Heath* Max, Wiſe, and ſo no Prejudice ariſes to a Stranger. And if the Remainder had been appointed to com- 


„ mence upon an Impoſſibility precedent, or upon a Thing againſt Law, or upen a Repugnancy, as 

| in Pleſington's Caſe, there the Remainder ſhould be void, for ſuch a Condition ſhall always be 
s Wing. Max. void. And ſuch Conditions endorſed upon Obligations make the Obligations ſingle. As if a 
reg. 152- Fl. 25. EFeoffment is made upon Condition that the Feoffee nor his Heirs ſhall not take the Profits of the 
> Thatthe Land, this is a void Condition, and the Feoffment is ſimple. So here if there had been any ſuch 


— Contrariety or Repugnancy, 1 would readily acknowledge the Remainder to be void, but there is 
ate bon bong none; wherefore ſeeing it appears to be the Intent of the Leſſor, that the Defendant ſhould have 
ſubſequent. See, the Term, it is reaſonable that he ſhould have it accordingly, and foraſmuch as neither his Intent 
S. L R. nor the Limitation is againſt Law, nor repugnant, it follows that the Remainder is good. But 
258. Per Hal for the Default before alledged in the Pleading the Plaintiff ought to recover. 


—_— „i. Hinde Juſtice. It ſeems to me that the Plaintiff ſhall be barred. And as to that which was 


ng J. Vin. moved at the Bar, viz. that the Defendant ought to ſhew the Day on which William died, as alſo 


8 the Day on which the Survivor of the Huſband and Wife died, Sir, this * is not neceſſary, for it 


Winch 116. ar- is not Matter of Subſtance, but only of Conveyance to the Execution of the Remainder ; And 


ns dene therefore a Man does not ſhew the Death of the particular Tenant in a Fermedon in Reverter or 


9 Remainder, becauſe it is but Conveyance, and not traverſable nor iſſuable; for if the Plaintiff 
44 would traverſe the Death, and ſay that they are alive, thereby he would confeſs that he has no 


a ſubſequent Title to the Land during their Lives, and ſo he would deſtroy his own Action; for which Cauſe 


condition, be- 


cauſe it is athing it is not neceſſary to ſhew the Day; quod fuit conceſſum by all the other Juſtices who argued after 
of continuance, him, And as to the other Exceptions, viz. becauſe he has not ſhewn his continual Reſidence 
infringed and ſince the Remainder fell, as well as the Day of his Entry, Sir, the Pleading is good notwithſtand- 
broke every year. ing theſe Exceptions. For the Condition that he ſhall be reſident is ſubſeqent to the Eſtate, 
1 Regula. g. Co. and gots in Defeaſance of it, and ſhall be ſhewn by him who ſhall take Benefit by it. For che 


78, b.7- 08. 1, Law. will not force any Man to ſhew that which makes againſt him, and the Condition here makes 


_ a. Hardr. $0. 


L4. Raym. 241. againſt the Defendant, for which Reaſon he is not compelled by Law to ſhzww it. As if one 


Touch. of Pre- . 2 : l 
ced. 19. grants to another an Annuity pro conſilio impendendo, the Grantee ſhall have a Writ of Annuity 


* M. 39. f, c, and the Denial of Counſel goes in Defeaſance of the Annuity, which ought to be ſhewn by the 


27.24. Fer Prifot, 


guad curia concgſ. Defendant, becauſe he ſhall have Benefit from the Defeaſance. So in 15. H. 7. it is held if an 
2 . Ed. . Annuity be granted to a Man until he be promoted to a Benefice, he ſhall have a Writ of An- 
48. a. per Choke, nuity, without ſhewing that he is not advanced to a Benefice, for this goes in Defeaſance of the 
H. 33. Kd. Annuity, which ought to be ſhewn by him that ſhall take Advantage of the Defeaſance; but it is 
43- 7. Per Va- there held, that if he had granted that if the Party ſhould do ſuch a Thing, then he ſhould have 
lit g Be, an Annuity, there he ought to ſhew the Performance of the Thing in his Count, in order to en- 
Pla. go. Co. able himſelf to have the Annuity, becauſe the Condition precedes the Eſtate and entitles him 


7 8 thercto, and ſo is the Diverſity, Here then the Law would not have compelled the Defendant to 


I Same 


I. 75 H. 2. 1, ſhew the Condition, and therefore the ſhewing of it is Surpluſage, and might have well been o- 


ans d Cn mitted. » And then the Incertainty of that which may well be omitted, and which is not mate- 


43 * 10. a. rial, ſhall not make the Plea bad, for it never was heard that the Incertainty and Imperfectueſs 
$2 x. Baltt. 168. Of Surpluſage makes any Plea vicious. For which Reaſon the Plea in Bar is good nocwichſtand- 


3 ing the ſaid Exceptions. And as to the Matter itſelf, the Remainder is good. And with 
Ante 25, © Regard to what has been ſaid to the contrary, viz. that the Remainder commences upon Condi— 
8 tion, Sir, I deny that, for the Remainder is limited to the Defendant if Milliam die living the Hul- 
$.Mod. 377, band and Wife, which is not a Condition, but a Limitation when the Remainder ſhall commence, 


Turner v. Moſs, © 5 | Do for 


without ſhewing that he has given him Counſel, for the ſhewing thereof is not for his Benefit, 


«as _ Ss St ena occ—- om. * 
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* for no Words make a Condition, unleſs ſuch as reſtrain the Thing given, as upon Condition * Vin. Abr. tt. 
that he ſhall not do ſuch an Act, or the like; but here theſe Words limit the Time when the 1 
Remainder ſhall commence, and do not reſtrain the Thing given, and therefore may not be | 
called a Condition, but rather a Limitation, * And if I make a Leaſe for Life upon Condi- 8e = Gift in 


Tail upon Con- 


tion that if the Leſſee die I may enter, this is only a Limitation of the Time of my dition that if the 
Entry, which is void, becauſe it is no more than the Law itſelf ſays, and it is no Con- Ponee die the 


Donor may en- 


dition, becauſe it does not reſtrain the Eſtate. So if I make a. Leaſe for Life upon Con- er, this as 


dition that if the Leſſee does waſt, and I recover the Place waſted, I ſhall enter into it, this __ 


is no Condition, becauſe it is no more than the Law ſays; but if it was upon Condition that Moor, 29a. Co. 


if I recover in Waſt any Parcel, that I ſhall enter into the whole Land, Sc. this is a Con- — 1 
dition for that Part in which no Waſt was done, for the Condition is reſtrictive, and goes in ig. Sar com, 
Defeaſance of that Part. And the Common Caſe of Fines are, where an Eſtate Tail is, that 65. Pl. 13. 
if ir happen the Donee die without Ifſue, that then it ſhall remain to a Stranger, which is not 
a Condition, but a Limitation of the Time when the Remainder ſhall commence. So in the 
principal Caſe, it is but a Limitation and an Explanation of the Time when the Remainder 
ſhall commence ; and I do not ſee any Cauſe or Reaſon why I may not make a Remainder to 
commence and veſt in the midſt of a particular Eſtate, as well as I may at the Beginning or End 
of a particular Eſtate, for there is no repugnancy, but that it may commence to veſt at any 
Time during the particular Eſtate ; for when the Fee-Simple is in me, I may condition with it 
as I pleaſe, if it be not contrary to Law, which it is not in our's, or in ſuch like Caſes. -But 
if I make a Leaſe for Life upon Condition that if J. S. pays me 20 J. then I ſhall enter upon 
the Tenant for Life, and then it ſhall remain, Sc. this Remainder is void, becauſe by the En- 
the firſt Livery is annulled and defeated; and then there is no particular Eſtate continuing 
45 the Remainder may depend: but here there is no ſuch Matter, for which Reaſon 
the Remainder ſeems to me to be good. And if it be a Condition, yet the Remainder may 
commence upon it well enough, ſeeing it is the Will of the Leſſor that it ſhould do ſo, where- 
fore it ſeems to me that the Plaintiff ſhall be barred. 
At another Day Brown Juſtice ſpoke to the ſame Purpoſe, And he argued that the Bar here Bras J. 
was good to a common Intent, and that it ſhall be taken that he entered immediately after his 
Title accrued. And as to the Matter itſelf he argued that the Remainder ſhould be good upon 
Condition. And if it ſhould not be good upon Condition, he ſaid it ſhould be good to the 
Defendant as a Grant of the Reverſion; and therefore the Plaintiff ſhould be barred. 
Mountague Chief Juſtice to the ſame Purpoſe: As to the Exception which has been taken, 
viz. that he has not ſhewn his Entry immediately, it ſeems to me that the Bar is to be ſo un- 
derſtod, for that is the moſt common Intent. * And if a Bar be good to the moſt common 3822 
Intent, it is ſufficient. © As in Aſſize, if the Tenant pleads that his Father was ſeized, and there cites, 
died ſeized, after whoſe Death the Land deſcended to him as Son and Heir, and he entered, nr #6 
this is a good Bar, and yet it may be, and that conſiſtently with the Words of the Bar, that 5 Bro. Bar. 25. 
the Father of the Plaintiff abated after the Death of the Father of the Tenant, and died ſeized, * 26. 
and that the Plaintiff is in as Son and Heir, in which Caſe the Tenant may not enter, but this | 
is not to be intended, but the moſt common Intent is, that the Tenant entered immediately after 
the Death of his Father; ſo ſhall it be here intended that he entered immediately after the Re- 
mainder fell. And in 9 Ed. 4. in Debt againſt five Executors, at the Diſtreſs three of them * T. 9. Ea. 4. 
made Default, and the other two appeared, and pleaded a Recovery againſt them two of 300 /. 22 
and that they had nothing in their Hands beſides: And Exception was taken to this Plea be- Heath's Max. . 
cauſe as there were five Executors, the two might have abated the firſt Suit, ſo that the "Sq of 
Recovery was not duly had; but the Plea was held good, and the Recovery duly. had, becauſe 
it might be that they two only then adminiſtred, in which Caſe the Action was duly brought 
againſt them two only, and foraſmuch as the moſt common Intent will ſay it was ſo, rather 
than that they would loſe the Advantage to have abated the Writ, the Plea in Bar was held 
good; and if it was not ſo, but that the others then adminiſtred with them, the Plaintiff ought 
to have ſhewn it; and ſo a Plea in Bar, which ſatisfies the common Intent, ſhall always be 
2 * And it is held in 21. Ed. 4. in a Formedon in Deſcender, that if the Tenant pleads a H. 21. Es, 4. 
eleaſe of the Demandant without Warranty in Bar, the Plea is good, and yet it ma 391. 1 
that the Releaſe was made by the Demandant in the Life of his Father, in which Caſe the Iſſue 4 50. Heath's 
ſhall not be barred ; but if it be ſo, the Demandant ought to ſhew it by way of Replication, ſs OH. 
or elſe it ſhall be taken that he made it after the Death of his Father. Wherefore a Bar that 
is certain to a common Intent is good. So in our Caſe it ſhall be intended that the Defen- 
dant entered immediately after the Death of the particular Tenants. But it is to be noted al- 
ways for a general Rule, that if he who pleads in Bar is preſcribed to a certain Time he ought 
to ſhew the Day of his Act certainly; as he who pleads in Bar by Entry for Mortmain ought fH, 3. H. 7. 
to ſhew the certain Time of his Entry, ſo that it may appear to be within the Year. So - Bro. Pleading 
if one juſtifies for common between Lammas and Candlemas, he ought to ſhew in certain the 33 87. 
Time of his uſing it, ſo that it may appear to be done between that Time. And ſo he who r 
juſtifies by Licence, by Warrant, or by Authority, ought always to ſhew the certain Time of itch. 456 460, 
his Juſtification. But he who pleads in the negative has no Need to plead certainly. * But he 


Mauntague C. J. 


that pleads in Abatement of the Writ, or pleads a Plea after the laſt Continuance, ought to plead e 


. x EL. 2 Per Chaund. 
it certainly; and theſe are obſerved as Principles in our Law, and therefore I have ſhewn them MI. 32: H. 6. 12. 


briefly without multiplying Caſes upon them, becauſe they need not much Proof, being ſo well z; Per Chcks. & 


a. Per Little- 


known. And further it ſeems to me here, that this is no Condition, f.r the Words are, ff th. Bro. Plead- 


ipſe vellet inhabitare, &c. and this Word (vellet) is not conditional, but is of the ſame Effect H., 35,0" * 
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as if it had been ſaid, F be pleaſes; and it had been ſo expreſſed, then the Act would have %%. Co. Litt. 


30 , a, Doc. pla. 
been —4 Poit, 56. | 
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been referred to his free Election and Choice to do it or not, without any Reſtraint or Preju- 

dice; and if it is without Reſtraint or Prejudice, then it is quite contrary to the Nature of a 
Condition, which is always compulſive, and is attended with ſome Prejudice to the Party if it 

is not performed. And here in our Caſe the Act is referred to his Will and Election, ſo that 

he may either do it or not without being prejudiced by it, but on the contrary he ſhall receive 

Benefit from it in either Caſe, which is directly oppoſite to the Nature of a Condition, and 

therefore it cannot be a Condition; and if it is not a Condition, then the Want of ſhewing the 

Time of his Entry ſhall not make the Plea vicious, becauſe it is not material whether he is re- 

argon; ſident or not. And ſuppoſe it was a Condition, yet it cannot be denied but that it is * ſubſe- 
there cited. quent to the Eſtate, and goes in Deteaſance thereof, and therefore the Party, who ought to have 
Benefit by the Breach of the Condition, ought to ſhew it. As if the Condition enlarges the 

Eſtate, then the Defendant ought to ſhew it, becauſe he takes Benefit by the Enlargement. But 

; inaſmuch as the Condition goes in Defeaſance of it, he that ſhall take Benefit by the Defeaſance 

e Lit, F 447. Ought to ſhew it, and that is the Flaintiff; for which Reaſon the Defendant was not compell- 
2 able to ſhew it, and although he has ſhewn it, and that imperfectly, when it _ have been 
. & Stud, lib. 2. well omitted, yet that is not material, ſeeing it is but Surpluſage as hath been ſaid; wherefore 
Free zd this makes an end of all the Incertainty. And alſo if it was a Condition, yet the Plaintiff has 
Ante az. not enabled himſelf to take Benefit of it, (for as hath been ſaid) © none but Privies {hall take 

44. NM. 1. Bro. Benefit of a Condition by Entry, by the common Law. And now by the Statute of 32. H. 8. 


Entry congeable. 


1 9. B. N. C. cap. 34. the Grantees and Patentees of the King ſhall alſo take Advantage of Conditions. 
$433. Co. wi And here the Plaintiff has not conveyed to himlelf a Capacity to take Benefit of the Con- 


© NI. 6. Ed. 4. dition, as Privy, nor as Grantee or Patentee of the King, nor in any, other Manner, For the 
7 >. Per H. g. Defendant has pleaded in Bar without acknowledging the Reverſion in the Plaintiff, and the 


10. pl. 22. T. Plaintiff has not made himſelf any Title to the Land, nor has he enabled himſelf any Way to 
Candteeb. 56. take Advantage of the Condition, but he has demurred generally upon the Bar, in which Caſe 


Perk. § 79% he does not appear by the Record to be any other than a meer Stranger, and then he ſhall 


34 


- = = 5 I d — — 
98 — — * 8 
—— — — — 22 
; fi ops . — "on 
— —— — a 
- 2 2 — IR — 2 


— 
we 
Pry — — - - — = _ 
- I — 2 —_ of 
— * — —— — 
n — 
2 1 144 TEE - 

— — — 

2 2 


Pon. not take Benefit of the Condition, nor of the incertain Pleading thereof; for which Reaſon 
4 5 0. Per there ſeems to be no ſort of Colour for the Plaintiff to take Advantage of the Condition. And 
L 


b T. 1. Kd. 4. 10 the Pleading is not good to prove him able to take Benefit of the Condition, (if it had been 


3 pl. 33- —_ Condition, which it is not, as I have ſaid before). But if it was a Condition then I would 
122. 10. 5 


AM. pi. 15. Bro. readily admit that it ought to be taken according to the Intent of it, that he ſhould be reſi- 

Se Lig 215. a. dent all the Term, viz. from the Beginning, which is, from the Time that the Remainder fell, 

8. Co. 91. b. until the Death of the Defendant. © As if I am bound to perform the Covenants in ſuch an 
N WE Indenture, all the Covenants are underſtood thereby. * Or. if I am bound that my Feoffees ſhall 


24. pl. 2. Bro. Make an Eſtate, it is to be intended that all my Feoffees ſhall make it. * So that Conditions 
Loren z. Each, have a reaſonable Intendment; and if ſometimes he be abſent from thence, and his Family be 


04+ 3-And,104. there, this ſhall be a Performance of the Condition; for our Law conſtrues all Things with 
Ping 0.51.5. Reaſon. But (as it ſeems to me) it is no condition, and therefore he is not forced to ſhew the 


in Noris. And Certain Time of his fied nor that he has been always reſident ; and if it is a Condition, yet 


S. P. viz. a Fine: 


levied in Tail it is ſubſequent, and the N is not material, and alſo the Plaintiff is not enabled as Privy 
upon Condition Or Otherwiſe to take Benefit of it, for which Reaſon the Plea in Bar is good enough. And fur- 


with Remainder 


held good, M. ther the Remainder ſeems to be good, for in the firſt Place it appears to me that there is not any 
r Condition here whereupon the Remainder depends, but that it is a Limitation and an Ap- 
"That a Fine Pointment of the Time when the Remainder ſhall veſt, and in this Point I agree in Opinion 
levied upon Con- with my Brother Hinde. But even admitting it to be a Condition, or call it a Limitation, or 
be received, T.qq IVE it what other Term you pleaſe, yet it ſeems to me that the Remainder is good; for every 


Ut. $56. ag + Man who is lawful Owner of any Land, may give it to what Perſon, in what manner, and at 


M. 33. H. 6, what Time he pleaſes, ſo that his Gift be not contrary to Law, nor repugnant. . And here it 
855 1 inp ſeems to me that the Form of his Gift is not contrary to Law. And therefore in 10. Ed. 3. 
Bro, 10 2. Rol. a Man made a Leaſe for Years to J. S. and in Surety of his Term he made him a Charter of 


ur ie uk 9 Feoffment upon Condition that if the Leſſee was diſturbed within the Term, that then he ſhould 


But if received hold the Tenements to him and to his Heirs, and FJ. S. was diſturbed, and afterwards ou- 
be es ui, ſted, and he brought an Aſſize, and it was awarded that he ſhould recover; which proves that 
fed fatum walet, a Freehold may paſs by a Conditon well enough, where the Condition was expreſled at the Time 
8 of the Livery. And by the Reaſon of this Caſe a Man may . make as many Remainders as he 
1 Ante 27, Per will to commence upon the like Condition, and although in the one Caſe he is immediately 
_ * privy, and not in the other Caſe, this is no Matter to ſtay the Remainder, for his Livery ſhall 
S, P. cited ac- be taken moſt ſtrongly againſt himſelf, And when I was at the Bar, I was of Counſel with 
N one Mr. Melton, and the Caſe was thus, that a Fine was levied ſur grant & render, whereby 
2 the Conuſee granted and rendered to the Conuſor the Tenements in Tail upon Condition that 
— — contrary the Conuſor and his Heirs of, Sc. ſhould bear the Standard of the Conuſee when he went to 


viz, that aRe- Battle, and if the Conuſor or his Heirs failed to do it, then the Land ſhould remain to a Stran- 


mainder may not 


take Effect upon ger; and I moved the Caſe then to the Court, and it was greatly wondered that the Fine * upon 
a Condition pre- Condition was received: But Fitzherbert then held the Remainder good, and they did not wonder at 


cedert, but mu 


paſs at the firt it, nor held it any great Queſtion but that it might commence upon Condition. So a Remainder 
8 may be to marry my Daughter, or upon any other lawful Condition ” precedent. But if the Con- 

. denied this dition is to kill a Man, or the like, or upon a Condition“ impoſſible, there the Remainder ſhall not 
7 | e Fram be good, for a Condition unlawful or impoſſible is o no Effect to gain any Thing by the do- 
; See . Leon. as z. ing of it in our Law. And in Piefington s Caſe it is held, that an E ſtate of Freehold might com- 

4 51. Nied. 126, Mence upon Condition, but the Reaſon why he had not the Freehold upon the Performance 


alen. Of the Condition was for the Repugnancy. And fo if a Gift in Tail is made upon Condi- 
| | | tion 
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tion that if the Donee alien it ſhall remain to another, this is repugnant, for when he has * H. Er 3 
aliened to a Stranger, it is contrary to the Alienation to remain over. But as to Remainders, 1, . Ang. 2 


15 6. 2. And. 10 

we have a Learning in our Law that a Remainder ought to have an Eſtate precedent. And 1 Co. 75. a 
therefore if a Leaſe for Life is made to Monk, the Remainder in Fee, this Remainder is void, vin. Abr. . 
becauſe the Monk had not Capacity to take the Eſtate for Life, ſo that the Eſtate which 1 
precedes the Remainder is void, and then ex con/equente the Remainder is void. And alſo we g. H. 6. 24. b. 


have another Learning touching Remainders, iz. that although there be an Eſtate precedent, © Ge. Bro. 


yet if the Thing was not in eſſe before, the Remainder ſhall be void. As if I grant a Rent pros 4 4 
.4/\out of my Land, the Remainder in Fee, this is a void Remainder, becauſe the Rent was not 45.514. Perk. 


in elſe before. And as to what has been ſaid, that the Remainder did not paſs out of the Leſ- * Ger 
Ui. ſor preſently by the Livery, Sir, I abſolutely: deny this, for it paſſed out of the Leffor, altho* To ra. 
5 .it did not veſt in the Defendant until the Death of William, and it was in Abeyance until the 9. a. Per Brian. 
Performance of the Condition, in reſpect of the Poſſibility that it might be performed. Ag gut be aw | 
if Land be given to a Man that has a Wife, and to another Woman that has a Huſband, and clearly otherwiſe, 


to the Heirs of their two Bodies begotten, the Fee-Tail paſſes out of the Donor preſently for Bolz H. 
the Poſſibility there is that they may inter marry, for if the Wife of the Man Donee, an ü 


the H. 4. 6. pl. 2. 
Huſband of the Woman Donee die, then they may well marry, and in the mean Time the In- He; s. 


H. 8. H. 4. 
heritance, viz. the Tail, ſhall be in Abeyance. So here the Remainder paſſed preſently out of 15. pl. 8. Sid, 


the Leſſor upon the Poſſibility to be afterwards performed, and was in Abeyance until the Death 55 


285 Smith v. 


| Farn in 
of William. Upon the whole therefore I do not ſee any Reaſon why the Remainder ſhould not dg 


in Error, Carter 
be good, for it is not contrary to Law, nor repugnant, and there is an Eſtate precedent, and 41g. B. öl. a” 


B. pl. 2. 
the Thing was in eſſe before, and it paſſed by the Death of William, for which Reaſon the Re- Le Lin. 258. 


Platt verſus the Sheriffs of London. in Scacc. 


1 
+ _ 


29 
5 i b | Plain; k. 30. pl, 
mainder is good, and the Pleading alſo, And therefore the Plaintiff ſhall be barred. Ln 7 
| I | | | | Per Powel, J. 
6. Mod. x12. Off. Exec. 234, 235. * T. 15, H. 7. 10, pl. 16, Per Fineux. C. J. Fitz. Tail. 32, Bro, 26. Eftates, 22. Dal, rare 


10. Co. 50. b. 3. Bulſt. 168, 1, Rol. Rep. 321. 2. Sid. 119, Winch. 55. 2. Lev. 59. 1. Finch. 23. 2. Finch. 34. Kitch, 306. W 3 
At which Day here came as well the aforeſaid Matibias as the aforeſaid Peter by their Attor- The Reſidue of 
nies aforeſaid, whereupon the Plea of the aforeſaid Peter by him above pieaded being ſeen, and Not. 

by the Juſtices here more fully underitood, it ſeems to the Court of the King here that the faid 

Plea is good and ſufficient in Law to preclude the aforeſaid Mztthias from having his Action 

aforelaid againſt the ſaid Peter in Form aforeſaid. Therefore it is conſidered that the aforeſaid The Judgment. 


Matthias take nothing by his Writ aforeſaid, but be in Mercy for his falſe Claim therein. And 
that the aforeſaid Peter go thereof without Day, &c, 


A Report of a Caſe argued in the Exchequer before the Barons of the Exchequer, in 
- Eaſter Term in the fourth Year of the Reign of King Edward the Sixth, between 
Richard Platt, Adminiſtrator of the Goods of Henry Platt, Plaintiff and William Lock 

and John Ayliff Knights, late Sheriffs of London and Keepers of the Goal of Lud- 


gate, Defendants, in a Bill of Debt brought by the Plaintiff againſt the Defendants. 
And the Record is entered in Hillary Term 4. Ed. 6. Rot. 4. 


HE Caſe was thus. Richard Platt demanded by his Bill g41. 25. 54. and counted that The CASE. 


| Henry Platt the Inteſtate recovered the ſaid Sum in Guildhall in Lond:n, by a Plaint of 6. Pens 3 


| a F i , : , Ludgate in Exe- 
Debt brought upon an Obligation againſt one John Goodlad, then being a Priſoner in Ludgate, cution for Pebt 


and that it was awarded that the ſaid Goodlad ſhould remain in Laggate in Execution for the 2 
ſaid Sum, who continued there as Priſoner until the Death of the Inteſtate, and afterwards, n 
and after the Adminiſtration coiamitted to the Plaintiff, until the ſecond Day of April in the Eſcape: Aſn 
third Year of the Reign of the preſent King, at which Day the Defendants being Sheriffs of 2 of 
London and Keepers of the ſaid Goal permitted the ſaid Goodlai ro go at large into Southwark er or. ne? 


. N recover againſt 
in the County of Surry the Plaintiff not being ſatisfied, by which an Action accrued to him. the Sheriffs of 


a Wu | 6 Londen by Bill of 
And the Defendants traverſed that they did not permit him to go at large, and upon this they Pacht. Vie 
were at Iſſue. And it was given in Evidence for the Plaintiff to the Jurors, that the ſaid Good- Lech, 168. 


lad was in Scuthwark in Manner and Form as the Plaintiff had declared. And on the other 
Side, it was given in Evidence for the Defendants, that at the ſaid Time of the Eſcape ſuppoſed, 

one Thomas Fierman, a Servant to Roger Holt Keeper of the Goal of Ludgale, was attending upon 

the ſaid Goodlad by the Command of the ſaid Roger Holt, for which Reaſon the Defendants 1aid 

that Gocdlad was not at large in Manner and Form, &c. And upon this Evidence the Plaintiff | 
demurred in Judgment. And it was ſaid for the Defendants by their Counſel, that a Bill of For the Defen- 
Debt does not lie againſt them, becauſe the Statute 1. R. 2. cap. 12. gives the Action againſt ©*** 
the Warden of the Fleet, who is an Officer of a certain Place, and therefore ſuch Action given 
againſt the Officer of a peculiar Place ſhall not be extended by Equity to others, eſpecially 
where the Statute is penal. And further as to the Eſcape it was ſaid, that inaſmuch as the 
Officer of the Sheriffs was with the Priſoner, although he was in another County, yet this is a 
Reſtraint of his Liberty, fo that he was always in Imprifonment. And the Plaintiff is concluded 

to ſay the contrary but that he was impriſoned and in Cuſtody in Surry, for the Bill of Debt is 
brought againſt the Defendants for ſuffering him to eſcape there, and he could not eſcape there 

if he was not impriſoned there; for as Aikins ſaid, the End of his Impriſonment is the Begin- 
ning of his Liberty, which Liberty is the Eſcape, fo that the Impriſonment and the Eſcape are 

all at one Inſtant, and therefore the Party who has brought his Bill for the Eſcape in Surry, 

and thereby has admitted him ro be lawfully impriſoned and detained in Swry by the Sheriffs 

ot Londen, has not proved that he eſcaped there, for if he was once impriſoned there he was 
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always. 
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always impriſoned there, for the ſervant of the Goaler, who was the Servant of the Sheriff, 
was with him by Baſton always. And therefore the Action does not lie, nor is it an Eſcape. 


E contra for the On the contrary it was argued, that the Action lies by the common Law, and if not, yet 


Plant. that it lies by the Statute: for the Effect of every Suit implies in itſelf three Things, firſt, 
that the Truth of the Matter be ſhewn to the Judge, and this is the Duty of the Party to do; 
ſecondly, that Judgment be had to recover, and to have Execution awarded, which belongs 
to the Judge to give; thirdly, that Execution be done by taking the body of the Defendant, 
and detaining it in Priſon, or otherwiſe, and this is the Buſineſs of the Officer; and if any of 
« So were the theſe three Things is not vbſerved, the Order of the Suit is confounded, and he is to be cor- 
Opinions for- reed by whoſe Default ſuch Confuſion. is occaſioned. And here, inaſmuch as the Party has 


merly, as appears 


T. is. Ed. 4. done his Duty in ſhewing the Truth, and the Judge his Duty in giving the Judgment, and 
11.a.Per Bilirg- awarding Execution, and the Officer has not done his Duty in detaining the Body in Priſon, 


pl.1- 5: £d.6. it is reaſonable that the Plaintiff and the Judge, who have well diſcharged their Duty, ſhould 
B. N. C. 841g. be excuſed, and that the Officer, who has offended, ſhould be puniſhed by being made reſpon- 
Dy. 67. pl. x7. ſible to the Plaintiff for the Loſs: he has ſuſtained. * For where the Defendant is once im- 
Hob, 202. But priſoned upon Execution, and eſcapes, the Plaintiff ſhall never have Remedy againſt him again, 


the Law is now 


held otherwiſe, nor ſhall the Goaler ever retake him, becauſe he was once at large, and ſo diſcharged for that 


x. 2 269, Time, * And if a perſonal Thing is once in Suſpence, or the Perſon of a Man once diſcharged 


Late, 1263. for a perſonal Thing it is a Diſcharge for ever. © As if the-Debtee makes the Debtor and an- 
See 46 Other, who ſurvives the Debtor, his Executors, yet the Debt is extinct for ever, cauſ# qud ſupra. 


Seat. 8. * Wherefore here inaſmuch as after the Eſcape the Plaintiff ſhall not have another Execution, 
. 3. cap. 27. 


b, par. Ed. . ſo that he is without Remedy againſt the Defendant in the firſt Suit, the common Law, which 


. pl. 4. P is no other than common Reaſon, provides that the Plaintiff ſhall have an Action of Debt againſt 
r the Goaler, by whoſe Default the Execution of the Plaintiff was diſcharged; and if it was other- 
Moor, 355- wiſe the common Law would be greatly defective in this Point, which it is not. And therefore 
W. Jones, 245. in 45. Ed. 3. it appears that one had recovered Damages to the Value of 10 /. in Court of Piepowders 


1. Brow 
— 8 373. of a Priory dative and removeable, and the Defendant was committed to the Cuſtody of the Prior in 


12. Mod. 29. Execution for it, who let him eſcape, upon which the Plaintiff brought an Action of Debt for the 
3: Finch. 10 J. againſt the ſaid Prior, who was dative and removeable, and againſt the Abbot alſo who was 
© H. 20. Ed. 4. his Sovercign, and becauſe the Prior, who was no more than one of the Monks, was named with 
r _ the Abbot, where he could not be a Debtor, the Writ was abated, for it ought to have been brought 


114. Salk 200. Only againſt the Abbot; by which it ſeems that if the Prior had been omitted in the Writ, the 


Nane Wie. Writ would have been maintainable enough; and from hence it appears that the Action lay 


Max. reg. 46. in ſuch Caſe by the Courſe of the common Law, for this Caſe was before the Statute 'of Rich. 2. 


pl. x. Hutt, 128. 


4 N. 48. £4.3, And ſo it ſeems upon the Matter that the Action was maintainable, although there was no Con- 
$ pl. 2: Fit tract between them. For upon a Liberate delivered to the Clerk of the Hanaper, who has 
94 Aſſets in his Hands, an Action of Debt lies againſt him, as appears by 2. H. 7. and yet there 
Debt 40. Moign. is no Contract between them, nor any Privity in Words; and ſo is it in many other like Caſes, 
* vet ſee hat AS well as in the Caſe here; and therefore the Statute of Rich. 2. was made in Affirmance of the 
no Attion of common Law. But although the Action ſhould not be maintainable by the common Law, 
mon Law. for and although the Statute was not made in Affirmance of the common Law, but was a 
an Eſcape, but new - Ordinance, yet the Bill ſhall be maintainable by Equity of the Statute of Rich. 2. 
driven d his Notwithſtanding the Statute does not give the Action by expreſs Words againſt any other than 
appt Adis. the Warden.of the Fleet, for although it is penal againſt the Warden, yet it is beneficial to all 
M.7. H.6.5, 6, Others, and therefore ſhall be extended by Equity, for every Statute is penal to ſome Body. But 
174 75 inaſmuch as the taking it by Equity ſhall be more beneficial than prejudicial to the greater 
Dy. 322. Pl. aß. Number of Men, this is the Reaſon why it may be extended by Equity by the Rules of Law. 
K a And therefore the Statute de circumſpecte agatis which ſays, uſe yourſelves circumſpe#ly in all Mat- 
2.Rol. Rep. 283. lers concerning the Biſhop of Norwich and his Clergy, is nevertheieſs extended to all other Biſhops. 
oy 2 * And ſo the Statute which faith, that the Executor who firſt comes by Diſtreſs ſhall anſwer, 
2. Sid, 103. is extended by Equity to Adminiſtrators. From 'whence we may ſee, that a Statute, which 
A ſpeaks of a Perſon or Officer of a particular Place, ſnall be extended by Equity to others. 
2. Bac. Abr. 243. And fo this Statute here, which gives an Action of Debt againſt the Warden of the Fleet, ſhall 
B gag be extended to other Goalers and Officers. And in 9. H. 6. an Action of Debt was brought 
H. 2. H. 7. againſt the Mayor of the Staple for letting one in Execution eſcape, and there by Award he was 
1 put to anſwer to the Writ; and in Excuſe of himſelf he ſaid that the Party was taken and in Cuſ- 


r. Finch. 148. tody by force of a Plaint, abſque hoc that he was impriſoned by Way of Execution; by which it 


2. Finch. 181. 


Poſt 186. appears that an Action of Debt upon an Eſcape lay againſt another Officer than the Warden 


l Ago 487. of the Feet by Equity of the Statute, if any will ſay that it lay not by the common Law. And 


T. Pes 62. the ſame” Statute of Rich. 2. is taken by Equity in another Point, viz. where it ordains, that 
N the Warden of the Fleet ſhall not ſuffer any one who is in Execution to go out of the Priſon 
Strange, 256. by Mainprize, Bail, or Baſton, it is taken by Equity of this Statute, that if any other Goaler 
gw lets ſuch an one, who is in Execution, go out of the Priſon by Mainprize, Bail, or Baſton, 
cap. 3.8. F. M. that this ſhall be an Eſcape. But notwithſtanding that this extends to all other Goalers as fully 
rr Rang if it had been expreſsly mentioned, yet the Sheriffs of London uſe to let ſuch go at 
Reſpond. 44. large by Baſton in any Place within their Juriſdiction, and this ſhall not be adjudged an 
e Eſcape in them, as it ſhall be in the Warden of the Fleet, and the Reaſon of this is not 
Moor. 44, 4. becauſe the Statute or the Equity of it does not extend to them, but becauſe they claim 


Per Cur.Poſt163, a Preſcription in this Point, and all their Cuſtoms and Preſcriptions are ® confirmed 


1 Eſcape, 9. by Statutes, for which Reaſon they may preſcribe againſt the Equity and Words of Sta- 


88 tutes that are contrary to their Cuſtoms and Preſcriptions; as againſt the Statute of Silva 


Lev. 159. 2. Brownl- 302. T. Raym, 129, 130. 1. Keb. 392. T. Jones, 62. Bunb. 13. Wing. Max. reg. 143. pl. 8. reg. 197, pl. 33. Vin. Abr. tit. Statutes 
E. 6. pl. 95 k T. 9. H. 6. 19. b. r 6. Bro. 1. Eſcape, 3. T. Raym. 62. | Heath's Max, 280. Palm. 542. Sec Dy. 66, 67. 


m 8. Co. 126, a, Hardr. 303. Cro. C. 347, Palm, 342. 
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cedua, and Io they may preſcribe to hold a Leet at other, Pitnes than the Statute appoints, and , Dalt. "Fx 


the like; and fo they may preſcribe to let thoſe who are in Execution go at large within their 486. 3. Co.72.a. 
Liberty by Baſton; but others ſhall be bound by the Equity of the ſaid Statute. And then in- zs. 


ent. 19. 


aſmuch as this Statute, which ſpeaks only of the Warden of the Fleet, ſhall be extended by E- Vaugh. 243. 
quity to other Officers in Point of Eſcape, ſo ſhall it be extended in Point of Action to charge 19. pl. 52. reg. 
other Officers, and therefore the Action ſhall be maintainable againſt the Sheriffs of London. 214. pl. 9. 


And ſome argued that the Action ſhould be maintainable againſt them by the Statute of Weſtmin- N i 
fter 2. cap. 11. which gives an Action of Debt againſt the Goaler, who lets one at large that 2; 2 Abr. 23g. 


was committed to Priſon by Auditors for the Arrears of Account; but it was ſaid, that whether AA 
it be maintainable by the Common Law, or by the one Statute or the other, certain it is that the | 
Action lies; and here the Action is confeſſed to be maintainable, and is admitted by the Defen- Wig. Max. 


dants, for they have demurred in Judgment upon the Evidence, whether it be an Eſcape or no; = 1. 1 26. 


whereby it is not to be now diſputed whether or no the Bill lies. And as to the Eſcape, it was © Wing, Max, 
by the Counſel for the Plaintiff, and by all the Barons of the Exchequer, that this is an 4 J. Co. 4b. 
Eſcape, and that he was out of Cuſtody by coming into Surry, for no Man may be lawfully * * 73: E4. 4. 


impriſoned or in Cuſtody without a Keeper. * For if a Woman is Warden of the Fleet, and one Bro, Frelk Suit 


impriſoned in the Fleer marries her, it is an Eſcape in the Woman, (as Chomley Chief Baron ſaid) & - apy * 
and the Law adjudges the Priſoner to be at large, for he cannot be lawfully impriſoned but un P. E. 118. Hal. 


der a Keeper, and he cannot be under the Cuſtody of his Wife, for which Reaſon the Law muſt *: . of 


neceſſarily adjudge him to be at large. So (he ſaid) if the Warden of the Fleet, who hath 118. Dat. Jug. 


his Office in Fee, die ſeized, his Son and Heir bring then impriſoned there, and the Office de- 8 _ 


ſcends to him being in Priſon, the Law will adjudge him to be out of Priſon, although he has 172. b. Vin. 
Fetters upon him, becauſe he cannot be his own Priſoner ; ſo that no Man may lawfully be de- 4 F. P. 18 
tained in Priſon without a Goaler or Keeper. But here when the Priſoner came into Surry, he Sed contra 


had no Goaler nor Keeper, as a Priſoner for the firſt Duty, for he that waited upon him by Baſ- Rae, kt, 


ton in the County of Surry could not be called a Servant to the Sheriff of London, who is an Of. But if the Feloa | 
ficer of another OF for the Power of a Sheriff does not extend beyond his County, and he wie eve 
a 


| er County, and 
ſhall only be adjudged a Sheriff and Officer within his County, and not elſewhere. © And there- afterwards 6- 


fore it is held in 13. Ed. 4. that if a Juſtice of Peace in one County purſues a Man into another ones... 


County for a Felony done in the County where he is Juſtice, and takes him in the other County, 224 is there ta- 


4 © 9: 4 o G . 2 . . ” * k th 4 
he is his Priſoner in the County where he takes him, and there he ought to impriſon him, and CREED . 


he cannot carry him to a Goal in the County where he committed the Felony, for he is not his Goin proper | 
Priſoner there; for the Purſuit in ſuch Caſe is not material, and therefore he has no more to do in Suppottion of * 


the County where he took him than a private Perſon has. By'which it is proved, that a Juſtice u, 8 


of Peace in one County has no Authority in another County; no more has a Sheriff, for if he'upon the fr 


ſhould have Power in another County, then there would be two ſeveral Sheriffs in one ſame got an; 
County, whereas in this Realm there are divers Authorities, and none may exceed his Limits f 10. Co. 77. a. 


and Bounds, * And therefore if the Marſhal holds Plea of a Thing done out of the Verge, = 9 
* or the Admiral of a Thing done within the Body of a County, it ſhall be void, for their Autho- wee. 19. pl. 33. 


rity extends to a certain Place, and within a certain Precinct, and not elſewhere, and if he who 1 8 
takes Sanctuary goes out, any one may take him, for he is not priviledged out of it, ſo that the 31. H. 8. Bro. 
Precinct of the Liberty may never be exceeded. And here the Sheriff has nothing to do in any 1 
Place but in London, and therefore when the Priſoner went out of the Liberty of London, at that 15. 70. Moor 


Inſtant he was at large. And true it is that the End of the Impriſonment is the Beginning of the Lr M. 1 


Eſcape, but yet it does not follow that he was in Cuſtody in Surry, as hath been ſaid, for the Cr, J. 4. 


laſt Inſtant of Time when he was in the Liberty of London was the End of hi: Impriſonment, 1 


and the firſt Inſtant of Time when he came into Surry was the Beginning of the Eſcape, ſo that *5: p. W. Jones 


it is true that the End of his Impriſonment was the Beginning of the Eſcape, and yet he was not 288. Pr Cur. * 


impriſoned in Surry. And if the Sheriff lets one go at large in London, and he goes into divers pang ohh 
other Counties, the Party may have an Action of Debt againſt the Sheriff in every County where i T. 30. H. 6. 


he who is let at large ſhall go; for the Words are true, that he juffered the Priſoner to go at f _— 


large in every County he came into. And in 30. H. 6. a Man brought an Action of Debt a- Ports 26. Liev. 


gainſt the Goaler of the Cinque Ports for letting one who was condemned in Debt and committed bt . 


to his Cuſtody within the C:nque Ports go at large into London, and the Writ was adjudged good, 162. pl. 50. and 
and the Plaintiff recovered; for the Words are true, that he ſuffered him to go at large in all the 1%] 6. Fa. a 
Counties; and the ſame Exception was taken there as is here, for there it was ſaid that he could not 20. b. per Cur. 

be impriſoned” for the Debt out of the Cingue Ports, and then the Goaler could not let him go Ie 


. 0 h 3 5 2. Ed. 4. 6. b. 
out of Priſon at London, becauſe he was not impriſoned in London; but it was there anſwered Pr Liu. Bro. 


that the Words are, quod permiſit ipſum ire ad largum in London, and this was true, for he let him U. 33. H.. 
go at large in all the Counties and Places where he was at large; and therefore it was adjudged 53-*: P Choke. 


at ſupra, The ſame Reaſon holds Place in our principal Caſe. * But if the Sheriff had brought 44 Ea. * 


the Priſoner here by Force of the King's Writ or Command, or had ſent him here by Baſton, al- Pl. 18. Bro. ibid. 


though he had come through divers others, Counties, yet he ſhould be ſuppoſed to be in the Cu- a bates 


ſtody of the firſt Sheriff continually, becauſe the Sheriff had Authority from the King to do it, 4: 100: 
by Reaſon of which Authority he ſhall be adjudged the Priſoner of the ſame Sheriff in every en 


County; and by this Means there may be two Sheriffs in one County, viz. one to a ſpecial In- 3+ Prifo 79 
tent, and the other to all general Intents and Purpoſes. But here it is entirely his own Folly, Avowry. 13. is 


voluntarily to ſuffer him to go into another County. But if he had eſcaped, and the Sheriff having {7 Be Abr: 
the View had made freſh Suit after him, and had taken him in Surry, there perhaps he ſhould have Co. Lit. 161. a 


been his Priſoner in Surry, and he might have juſtified the taking of him there, notwithſtanding he is :.. Co.22. 


| ; l 7 : a | : .S a. 2, Inſt. 131. 
not Sheriff there. As if one comes to diſtrain for Rent Service, and the Tenant perceiving it But if before the 


Stat, 8. Ann. cap. 
14. the Tenant before the Lord had View of em had chaſed them away, or if the Tenant for other lawful Reaſon, even after the View, had chaſed them away, he 


after View the Cattle went out of themſelves, the Lord could not diſtrain them. See 2, Bac, Abr. 1 10. Vin. Abr. tit. Diſtreſs, N. 
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drives the Cattle out of the Land, the Lord may purſue them within the View, and take them 
in whoſeſoever Land they are, and yet now they are out of his Authority, but the Purſuit and 
the Poſſeſſion afterwards ſhall be adjudged as a continual Poſſeſſion when it is for Rent Service: 
But other wiſe it is for Damage feaſant; and fo is the Diverſity, as it is held in 16. Ed. 4. But in 
our Caſe there was no ſuch involuntary Eſcape, but a voluntary Folly, by Reaſon whereof he was 
out of Cuſtody when he came into Surry, and when the Servant by Baſton waited upon him, this 
was an Impriſonment, for every Reſtraint of Liberty is an Impriſonment, and the Party might 
have had an Action of falfe Impriſonment againſt him for it; for he was not in his Cuſtody as 
Servant of the Sheriff of London, nor was lawfully detained, but wrongfully impriſoned there, for 
which Reaſon he might have had a Writ of falſe Impriſonment well enough; and therefore he ſhall 
be adjudged to be let at large, and ſo the Plaintiff ought to recover. And afterwards it was a- 
warded that the Plaintiff ſhould recover. And the Judgment was as follows: +» | 
Whereupon all and ſingular the Premiſſes being ſeen and read by the Barons aforeſaid, and 
The Judgment, fully underſtood, it is conſidered by the ſame Barons that the aforeſaid Richard Platt recover a- 
>> gainſt the aforeſaid Milliam Lock and John Ayliff his Debt aſoreſaid of 94 J. 2 6. 5 d. aforeſaid, 
and his Damages aforeſaid, as well by Reaſon of the unjuſt deraining of the Debt aforeſaid, as 
for his Coſts, Charges, and Expences laid out in this Behalf about his Suit aforefaid, taxed by 
hy the ſame Barons at 100 F. which ſaid Sums amount in the whole to the Sum of 99 J. 25. 5 d. 
* And that the aforeſaid William Lock and Jobn Ayliff be in Mercy of the Lord the King, Sc. 
Nets Bene by tbe It ſeems to ſome hard that this Bill of Debt ſhould be maintainable againſt the Sheriff, for in 42, 
* * Aſs. pl. 11. 4 Bill of Debs was brought againſt the Warden of the Fleet for the Sum whereig one 
„ tree. Bin e. Wem the Warden had let at large was condemned, and there it was declared to be the Opinion of the 
Bio. 24. Brief whole Court, that the Bill was not maintainable, (and therefore the Plaintiff was nonſuited) for the 
310. Elcape 30. Fujt was given by the Statute of Weſtminſter 2. by Writ and not by Bill, and then if the Suit had 
+ See 2. Ing. Been maintainable by the Common Law againſt the Warden, the Bill would have been. maintained there; 
382, e be but by the ſaid Opinion it is proved, that it was not maintainable by the Common Law. And if the 
Statute of x . Suit here ſhould be taken againſt the Sheriffs by the ſaid Statute of Weſtminſter 2. then the Bill wwauld 
= os os freak not be maintainable here no more than it was there againſ the Warden of the Fleet, but be ſbould be 
per _Breve, jet a put to a Writ; and the Statute of Rich. gives the Suit againſt the Warden by Writ of Debt, far the 
err! ah. Func] Wards of the Statute are, The Plaintiffs ſhall have their Recovery againſt the ſame Wardens 
ty of the ſame ( by Writ of Debt,“ /o that this Statute ſpeaks only of 4 Writ of Debt, And then inaſmuch as. tha 
— — nalen the Statute of Weſtminſter 2. which ſpeaks of a Writ of Debt, ſhall. nat be extended by Equity to a 
to the contrary, Bill of Debt, ſo by their Opinions ſhall not this Statute of Rich. Aud therefore if the Opinion in 42. Aſs, 
Ka. of 11) be good, this Bill ſhall not be maintainable by either Statute, nor by the Common Law. Quære, for 
butligce it has 1b Exception Was not taken to it, and it is a good and ſure Way to give Credit to the lateſt, Judgment f. 
judged that a Bill of Debt is maintainable upon the ſaid Acts. And 8. P. Accord. Hardr. 33, per Hardreſs, arguendo. Spe Ggdb, 389. 3%. 


== 


A Report of a Caſe argued in the Common Bench before all the Juſtices of the ſame 
Bench, in Michaelmas Term, in the fourth Year of the Reign of King Edward the 
Sixth, between Thomas Wimbiſh and Elizabeth his Wife Plaintiffs, and Elizabeth 
Tailbois Defendant, in a Writ of Treſpaſs, brought by the ſaid Plaintiffs againſt the De- 
\ fendant. And the Record was as follows : 


8 Fi Eizabeth T ailbois late of Golthough in the County aforeſaid Widow was attached to anſwer To- 
6. Roe. 444. mas Wimbiſh Eſquire and Elizabeth his Wife of a Plea, wheretore with Force and Arms the 
— Cloſe of them the ſaid Thomas and Elizabeth ſhe broke, and their Graſs to the Value of 40 J. there 
lately growing with certain Cattle eat up, tread down, and deſtroyed, and other Wrongs to 
them did, to the great Damage of the ſaid Thomas and Elizabeth, and againſt the Peace of the 
Lord Henry the Eighth late King of England, Father of the Lord the King now, 4 and againſt the 
re Peace of the Lord the King now, Cc. And whereupon the ſame Thomas and Elizabeth by Ro- 
Treſpaſsalledged land Durant their Attorney complain, that the aforeſaid Elizabeth Tailbois Widow the third Day 
ue of Auguſt in the thirty-/ixth Year of the Reign of the ſaid Lord Henry the Eighth late King of 
Kings, when be England, Father of the Lord the King now, with Force and Arms the Cloſe of them the ſaid Tho- 
counts of part ., 9145 and Elizabeth at Golthough broke, and their Graſs to the Value, &c. there lately growing, 
King's Time, With certain Cattle, viz, Horſes, Oxen, Cows, Hogs, and Sheep, eat up, tread down, and de- 
n ſtroyed, the Treſpaſs aforeſaid, as to the eating up, treading down, and deſtroying the Graſs a- 
Time. Hale on foreſaid, from the aforeſaid third Day of Auguſt, in the thirty ſixih Year aforeſaid, until the Day 
E of obtaining the Writ original of them the ſaid Thomas and Elizabeth, viz. the fourth Day of April 
Caddington w. in the fir Year of the Reign of the Lord the King now, at divers Days and Times continuing. 
Not n: And other Wrongs, Sc. to the great Damage, Cc. and againſt the Peace, &c. Wherefore they 
x. Finch go7- ſay that they are injured, and have Damage to the Value of 100 Marks. And therefore they 
bring Suit, Se. | 
And the aforeſaid Elizabeth Tailbois by John Pol:y her Attorney comes and defends the Force 
and Injury when, Sc. And as to the coming with Force and Arms, ſays that ſhe is not guilty 
thereof. And of this ſhe puts herſelf upon the Country; and the aforeſaid Thomas Wimbiſh and 
Elizabeth his Wife do the like. And as to the Reſidue of the Treſpaſs aforeſaid above ſuppoſed 
to be done, the ſame Elizabeth Tailbois ſays, that the aforeſaid Thomas and Elizabeth his Wife 
their Action aforeſaid againſt her ought not to have, becauſe ſhe ſays, that the Cloſe aforeſaid, and 
alſo the Places in which the Treſpaſs aforeſaid is ſuppoſed to be done are, and at the aforeſaid 
Time of the Treſpaſs aforeſaid above ſuppoſed to be done were, 40 Acres of Meadow, and 206 


Acres of Paſture, with the Appurtenances in Goltheugh aforeſaid, which ſaid 40 Acres of Meadow, 
| and 


Bar, 


BY hub hs TY gn aw > VP 


Wincheſter, William by the ſame Grace then Biſhop of Lincoln, Thomas Wolſey then Dean of Lin- 


held themſelves in the ſame Manor with the Appurtenances whereof, Sc. and were ſeized 


whit, Numan, Hlenty, and Fohn Ridley of the Manor aforeſaid with the Appurtenances whereof, 


ledged, they ought not to be precluded from having their Action aforeſaid, becauſe they ſay that 
Wife of the ſaid Thomas. Himbiſh was ſeized of the Manor aforeſaid with the Appurtenances-where- 
Jauuary, in the fourth Year of the Reign of the ſaid late Lord the King aboveſaid, at Golthough 


mock, Fe Conſtable, John Conſtable, Edward Derby, Thomas Burgh, Robert Tirwhit, Numan 
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and 206 Acres of Paſture are, and at the aforeſaid Time of the Treſpaſs aforeſaid above ſuppoſed - 
to be done, and alſo from Time whereof the Memory of Man is not to the contrary were, Par- 

cel of rhe Manor af Gelibougb with the Appurtenances in the County aforeſaid. Of which ſaid 

Manor with the Appurtenances whereof, Sc. long before the aforeſaid Time when, Sc. one 

George Taillois Knight, Grandfather of the aforeſaid Elizabeth, the Wife of the aforeſaid Thomas 1 
imbiſh, whoſe Heir the ſame Elizabeth is, was ſeized in his Demeſn as of Fee. And the ſame | 
George being ſo ſeized of the Manor aforeſaid with the Appurtenances whereof, &c. by the Name 
of George Teilbois Knight Lord of Kince, by his certain Deed indented ſealed with the Seal of the 
aforeſaid George, and inrolled of Record in the Court of Chancery of the ſaid late King, (which the 
aforeſaid Elizabeth Tailbois here brings into Court, the Date whereof is the eighteenth Day of Janu- 
ory in the fourb Year of the Reign of the ſaid late Lord the King) at Golthough aforeſaid, gave, 
granted, and by his ſame Deed confirmed to one Richard by the Grace of God then Biſhop of 


EL 


— 


coln, William Tirwhit, Robert Dimock, Robert Conſtable Knights, Jobn Conflable then Archdeacon 
of Huntingdon, Edward Derby then Archdeacon of Stowe, Thomas Burgh Junior, Robert Tirwhit, 
Numan Markenfield Eſquires, Henry Gafcoien and John Ridley Clerks, the aforeſaid Manor of Gol- 
though with the Appurtenances, amongſt other Things, whereof, Sc. to have and to hold the 
ſame Manor with the Appurtenances whereof, &c. amongſt other Things, to the aforeſaid Rich- 
ard Biſhop of Mincbeſter, William Biſhop of Lincoln, Thomas Wolſey, William Tirwbit, Robert Di- 
mock, Robert Conſtable, and John Conſtable, Edward Derby, Thomas Burgh, Robert Tirwhit, Nu- 
man Markenfi:/'d, Henry Gaſcoign, and John Ridley, theit Heirs and Aſſigns to the Uſe of the afore- 
ſaid George Tailbois and the aforeſaid Eligabetb Tailbois then his Wife, and the Heirs of their Bo- 
dies between them lawfully begatten, and for Default of ſuch Iſſue of the Bodies of the ſame George 
and Elizabeth lawfully begotten, then to the Uſe and Behoof of the aforeſaid George Tailbois, and 
the Heirs of the Body of the ſame George lawfully begotten : And for Default of ſuch Iflue of the 
Body of the ſame George, to the Uſe and Behoot of the right Heirs of the aforeſaid George for 
ever. By Virtue of which Feoffment, they the ſame Biſhop of Vincheſter, Biſhop of Lincoln, 
Thomas Wolſey, William, Robert Dimock, Robert Conſtable, John Conſtable, Edward, Thomas Burgh, 
Robert Tirwhit, Numan, Henry, and John Ridley were ſeized of the aforeſaid Manor with the Ap: 
purtenances whereof, Sc. in their Demeſn as of Fee, to the Uſe and Behoof aforeſaid. And the 
fame Biſhop of Wincheſter, Biſhop of Lincoln, Thomas Wolſey, William, Robert Dimock, Robert 
Conſtable, John Conſtable, Edward, Thomas Burgh, Robert Tirwhit, Numan, Henry, and Jobn Rid- 
ley being ſo ſeized of the Manor aforeſaid with the Appurtenances whereof, &c, to the ſame Uſes, 
the aforeſaid Biſhop of Wincheſter, Biſhop of Lincoln, Thomas Wolſey, William Tirwhit, Robert 
Dimock, Robert Conſtable, John Conſtable, Edward Derby, and Fohn Ridley died. And the afore- 
ſaid Thomas Burgh, Robert Tirtobit, Numan Markenfield, and Henry Gaſcoign ſurvived them, and 


thereof in-their Demeſn as of Fee to the ſame Uſes by Right of Survivorſhip, &c. at and until 
the fourth Day of February in the /wenty-ſeventh Year of the Reign of the ſaid late Lord the King; 
on which Day, by Statute, Sc. the aforeſaid George Tailbeis and Elizabeth his Wife were ſeized 
of the ſame Manor with the Appurtenances whereof, Sc. in their Demeſn as of Fee Tail, to 
wit, to them and to the Heirs of their Bodies between them lawfully begotten ; and the ſaid 
George and Elizabeth being ſo ſeized thereof, the ſame George afterwards and before the aforeſaid 
Time when, Sc. at Goli/hough aforeſaid of ſuch Eſtate of and in the Manor aforeſaid with the 
Appurtenances whereot, Sc. died ſeized. And the aforeſaid Elizabeth Tailbois ſurvived the ſaid 
George, and held herſelf in the ſame Manor with the Appurtenances whereof, Sc. and was 
thereof ſole ſeized in her Demeſn as of Fee Tail in Manner and Form aforeſaid by Right of Sur- 
vivorſhip, &c. And the aforeſaid Thomas Wimbiſh and Elizabeth his Wife claiming the Manor Colour. 
aforeſaid wich the Appurtenances whereof, &c. by Colour of a certain Deed of Demiſe thereof 
made to them for Term of their Lives by the aforeſaid George long before the aforeſaid Feoffment 

by the ſame George to the aforeſaid Biſhop of Wincheſter, Biſhop of Lincoln, Thomas Wolſey, 
William, Robert Dimock, Robert Conſtable, Fohn Conſtable, Edward, Themas Burgh, Robert Tir- 


Sc. in Form aforeſaid made, where nothing of the ſaid Manor with the Appurtenances whereof 
Sc. ever paſſed by that Deed into the Poſſeſſion of the ſaid Thomas Himbiſh and Elizabeth his 
Wife, entered. into the Manor aforeſaid with the Appurtenances whereof, Sc. before the afore- 
ſaid Time when, Sc. upon which Poſſeſſion thereof of the ſaid Thomas Wimbiſb and Elizabeth his 
Wife, the ſame Elizabeth Tailbois afterwards, to wit, the ſame Time when, Sc. into the Manor 
aforeſaid with the Appurtenances whereof, &c. re-entered, and the Cloſe aforeſaid broke, and 
the Graſs aforeſaid in the aforelaid 40 Acres of Meadow, and 206 Acres of Paſture then grow- 
ing, with the Cattle aforeſaid eat up, tread down, and deſtroyed, as it was lawful for her to do. 
And this ſhe is ready to verify, wherefore ſhe prays Judgment if the aforeſaid Thomas Wimbiſb 
and Elizabeth his Wife their Action aforeſaid againſt her ought to have, &c. 

And the aforeſaid Thomas imb ſh and Elizabeth his Witeſ ſay, that for any Thing before al- $<rlication, 
well and true it is, that the aforelaid George Tailbois Grandfather of the aforeſaid Elizabeth now 


of, &c. in his Demeſn as of Fee. And being ſo ſeized thereof, he the aforeſaid 18th Day of 


aforeſaid, by his Deed indented aforeſaid gave, granted, and confirmed to the aforeſaid Richard 
Biſhop of Wincheſter, William Biſhop of Lincoln, Thomas Welfey, William Tirwbit, Robert Di- 


4 | Mar kenfield, 


———— 
1 


— * 
- = ad * _ - _ — by — — — 
— 1 r 7 
. . age _ — - 
* 


* 8 _—_ — 
9 — 
- — 


—— 


i 
* 1 
7 
17 
1 
19 
1 


8 8 


* r - od. 


n 


The Pleadings: Wimbiſh verſus Tailbois. 


0 
* 
4 * 
ö N ' 
O. 


** 


Markenfield, Henry, and John Ridley the aforeſaid Manor of Golibougb with the Appurtenances 
whereof, &c. amongſt other Things, to have and to hold the ſaid Manor with the Appurtenan- 
ces whereof, Sc. to the aforeſaid Richard Biſhop of Wincheſter, William Biſhop of Lincoln, Thomas 
Wolſey, William Tirwhit, Robert Dimock, Robert Conſtable, Jobn Conſtable, Edward Derby, Thomas 
Burgh, Robert Tirwhit, Numan; Henry, and John Ridley, their Heirs and Aſſigns to the Uſe of 
the aforeſaid George Tailbois and the aforeſaid Elizabeth then Wife of the ſame George, and the 
Heirs of their Bodies between them.lawfully begotten, and for Default of ſueh Iſſue of the Bodies 
of the ſame George and Elizabeth lawfully begotten, then to the Uſe and Behoof of the aforeſaid 
George Tailbois and the Heirs of the Body of the ſame George lawfully begotten, and for Default 
of ſuch Iſſue of the Body of the ſame George, to the Uſe and Behoot of the right Heirs of the 
aforeſaid George for ever. By Virtue of which Feoffment, the ſame Biſhop of Vincbheſter, Biſhop 
of Lincoln, Thomas Wolſey, William, Robert Dimock, Robert Conſtable, John Conſtable, Edward, 
Thomas Burgh, Robert Tirwhit, Numan, Henry, and John Ridley were ſeized in the aforeſaid Ma- 
nor with the Appurtenances whereof, &c. in their Demefn as of Fee to the Uſe and Behoof of 
the ſaid George and Elizabeth his Wife, and the Heirs of their Bodies between them lawfully be- 
gotten, and for Default of ſuch Iſſue of the Bodies of the ſame George and Elizabeth lawfully be- 
gotten, then to the Uſe and Behoof of the aforeſaid George Tailbois, and the Heirs of the * 
of the ſame George lawfully begotten, and for Default ot ſuch Iſſue of the Body of ſame George, 
to the Uſe of the right Heirs of the aforeſaid George for ever. And the aforeſaid Biſhop of Min- 
cheſter, Biſhop of Lincoln, Thomas Wolſey, William, Robert Dimock, Robert Constable, John Conſtable, 
Edward, Thomas Burgh, Robert Tirwhil, Numan, Henry, and Jobn Ridley, being. fo ſeized of the 
Manor aforeſaid with the Appurtenances whereof, c. to the ſame Uſes, the aforeſaid Richard 
Biſhop of Vincheſter, William Biſhop of Lincoln, Thomas Wolſey, William Tirwhit, Robert Dimock;, 
Robert Confable, Fobn-Confable, Edward Derby, and Jobn Ridley died. And the aforeſaid Thomas 
Burgh, Robert Tirwhit, Numan Markenfield, and Henry Gaſcoign ſurvived them, and held them- 
ſelves in the ſame Manor with the Appurtenances whereof, Sc. and were thereof ſeized in their 
Demeſn as of Fee to the ſame Uſes by Right of Survivorſhip, c. at and until the aforeſaid fourth 
Day of February in the twenty-ſeventh Year of the ſaid late Lord the King aboveſaid, on which 
Day the aforeſaid George Tailbois and Elizabeth then his Wife were ſeized of the ſame Manor with 
the Appurtenances whereof, Sc. in their Demeſn as of Fee Tail to them and the Heirs of their 
Bodies between them lawfully begotten, as is aforeſaid. And the ſaid George and Elizabeth his 
Wife being ſo ſeized thereof, the ſame George afterwards, and before the aforeſaid Time when, Sc. 
at Golthough aforeſaid, of ſuch his Eſtate of and in the aforeſaid Manor with the Appurtenances 
whereof, Sc. died ſeized, and the aforeſaid Elizabeth Tailbois now Defendant ſurvived the 
ſaid George, and held herſelf in the ſame Manor with the Appurtenances whereof, Sc. and was 
thereof ſole ſeized in her Demeſn as of Fee Tail (as is aforeſaid) by Right of Survivorſhip. And 
the aforeſaid Elizabeth Tailbois being ſo ſeized of the Manor aforeſaid with the Appurtenances where- 
of; Sc. one William Tailbois Clerk the fifth Day of Juby in the thirty- third Year of the Reign of 
the ſaid late Lord the King, ſued forth of the Court of Chancery of the ſaid late Lord the King, 
(the ſame Chancery then being at MWeſtminſter in the County of Middleſex) a certain Writ original 
of the ſaid late Lord the King in Form of a Gift in Deſcender againſt the ſame Elizabeth Taithois 
now Defendant, by the Name of Elizabeth Tailbois Widow, concerning the aforeſaid Manor of 
Golthough with the Appurtenances whereof, Sc. directed to the then Sheriff of Lincoln, by which 
ſaid 'Writ the ſame late Lord the King commanded the fame then Sheriff of Lincoln to command 
the ſame Elizabeth Tailbois, that juſtiy and without Delay ſhe ſhould render to the aforeſaid Mil- 
liam Tailbois the aforeſaid Manor with the Appurtenances, which Fohn Tailbois of Stalingburgh, 
Fobn Fulmerley, Jobn Turney, Henry Morley, and Lawrence Moine gave to Walter Tailbois Eſquire, 
and Alice his Wife, and to the Heirs Males of the ſaid Walter of the Body of Alice begotten, and 
which after the Death of the aforeſaid Walter and Alice, and William Son and Heir of the ſame 


Malter and Alice, and Robert Son and Heir of the ſame William, and Gerrge Son and Heir of the 


ſame Robert, and Gilbert Son and Heir of the ſame George the Son of Robert, and George Son and 
Heir of the ſame Gilbert, and Robert Brother and Heir of the ſame George the Son of Gilbert, ought 
to deſcend, according to the Form of the Gift aforeſaid, to the aforeſaid William Brother of the 
aforeſaid Gilbert the Son of George the Son of Robert, and Couſin and Heir Male of the ſaid Robert 
Brother of the ſaid George the Son of Gilbert, as he ſaid: And unleſs ſhe ſhould do this, and the 
aforeſaid Willian Tailbois ſhould make him the then Sheriff ſecure of proſecuting his Claim, that 
the ſame then Sheriff ſhould ſummon by good Summoners the aforeſaid Elizabeth, that ſhe might 
be before the Juſtices of the ſaid late Lord the King at J/efminFer from the Day of St. Michae! 
in fifteen Days then next coming, to ſhew wheretore ſhe did not do it. And that he ſhould have 
then there the Summoners and that Writ, At which ſaid teen Days of St. Michael, before Fobn - 
Baldwin Knight and his Companions then Juſtices of the ſaid late King of the Bench at West. 
minſter aforeſaid, came as well the aforeſaid William Tailbois by George Pullen his Attorney, as the 
aforeſaid Elizabeth T ailbois by Edward Bobun her Attorney, and Robert Tirwbit Eſquire then She- 
riff of the County aforeſaid returned the Writ aforeſaid to him in Form aforeſaid directed in e- 
very Thing ſerved and executed, to wit, that the aforeſaid William Tailbois had found to the fame 
then Sheriff Pledges of proſecuting that Writ, to wit, John Doe and Richard Roe: And that the 
aforeſaid Elizabeth T ailbois was ſummoned by Richard Fen and Henry Den. Whereupon the afore- 
ſaid William Tailbois Clerk declaring againſt the aforeſaid Elizabeth Tailbois late Wife of the afore- 
aid George the Grandfather, upon the Writ aforeſaid by the aforeſaid George Pullen his Attorney, 
demanded againſt the ſame Elizabeth the aforeſaid Manor of Golibougb with the Appurtenan- 
ces, which Jahn Tailbois of Sbalingburgb, Jobn Fulmerley, Fobn Turney, Henry Morley, and 
'Lawrence Moigne gave to Walter Tailbois Eſquire and Alice. his Wife, and. to the Heirs 
Males of the ſaid Walter of the Body of the ſaid Alice begotten, and which after the 
Death of the aforeſaid Valler and Alice, and Viliam Son and Heir of the ſame 
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Malter and Alice, and Robert Son and Heir of the fame William, and George Son and Heir of the 
ſame Robert, and Gilbert Son and Heir of the ſame George the Son of Robert, and Gearge. Son 
and Heir of the ſame Gitber/, and Robert Brother and Heir of the ſame George the Son of Gubert, 
ought to deſcend, according to the Form of the Gift aforeſaid, to the aforeſaid William Brother 
of the aforeſaid wni/bert the Son of George the Son of Robert, and Couſin and Heir Male of 
the ſaid Robert the Brother of the ſaid George the Son of Gilbert, Sc. And whereupon he ſaid, 
that the aforeſaid John Taillois, Fobn Fulmerley, Jobn Tarney, Wenry and Laurence gave the Ma- 
nor aforeſaid with the Appurtenances to the aforeſaid Valter and Alice, and to the Heirs Males 
of the ſaid alter of the Body of the ſaid Alice begotten in Form aforeſaid, by which Gift 
they the ſame Waller and Mice were thereof ſeized in their Demeſn as of Fee and Right, by 
Form, Sc. in Time of Peace, in the Time of the Lord Henry late King of England the Sixth 
from the Conqueſt, taking thereof Explees to the Value, Sc. And from the ſaid Halter.and 
Alice the Right deſcended by Form, Gr. to one William as Son and Heir, Sr. And from 
that William the Right deſcended by Form, r. to one Robert as Son and Heir, Sc. And from 
that Robert the Right deſcended by Form; c. to one George as Son and Heir, Sc. And from 
that George the Right deſcended by Form, Sc. to one Gilbert as Son and Heir, &r. And from 
that Gilbert the Right deſcended by Form, F. to one George as Son and Heir, c. And from 
that George the Son of Gilbert, becauſe he died without Heir Male of his Body begatteii, the 
Right deſcended by Form, Sc. to one Robert as Brother and Heir, Sc. And from that Ro- 
bert the Brother of George the Son of Gilbert, becauſe he died without Heir Male of his Body 
begotten, the Right deſcended by Form, Cc. to that William who then demanded as Brother 
and Heir, c. And that after the Death, r. And thereupon he brought Suit, Sr. And the 
aforeſaid Eligabetb by Edward Bohun her Attorney then came and defended her Right, when, c. 
and ſaid that ſhe could not deny the aforeſaid Action of the aforeſaid Willium then Demandaar, 
nor could ſay but the Manor aforeſaid with the Appurtenances was the Right of the ſaid Wil- 
liam then Demandant, nor could ſay but the aforeſaid Jahn Tailbois, John Fulmerley, John Tur- 
ney, Henry Morley, and Laurence Moign gave the ſaid Manor with the Appurtenances to the afore- 
ſaid Walter and Alice, and to the Heirs Males of the ſaid Walter of the Body of the ſaid Alice be- 
gotten; as the aforeſaid William then Demandant by his Writ and Declaration aforeſaid above ſup- 
ſed. And becauſe the Juſtices of the Bench aforeſaid would then adviſe of and upon the Premiſſes 
fore they gave Judgment thereon; Day was given as well to the aforeſaid. Walter then De- 
mandant, as to the aforeſaid Eligabeth then Tenant, before the aforeſaid Juſtices of the Bench 
here at Weſtminſter, on the O:tave of St. Hillary then next coming, to hear their Judgment 
thereon, becauſe the ſame Juſtices thereof then, c. At which ſaid OZave.of St. Hillary before 
the "aforeſaid John Baldwin and his Companions Juſtices. of the ſaid late Lord the King then 
of the Bench at Weſtminſter aforeſaid; came as well the aforeſaid William Tailbois the Demandant, 
us the aforeſaid Zlizabe!h T ailbois then Tenant by their Attornies aforeſaid; whereupon the Pre- 
miſſes being ſeen and by the ſame Juſtices more fully underſtood; it was confidered in the ſame 
Court of the ſaid late Lord the King of the Bench aforeſaid at Weſtminſter: aforeſaid; that the 
aforeſaid William Tailbois then Demandant ſhould recover his Seizin againſt the aforeſaid Eliza- 
deth of the Manor aforeſaid with the Appurtenances. And that the ſaid Elizabeth ſhould be 


nothing in Mercy, * becauſe ſhe came the firſt Day by Summons, &c. as by the Record of 1 H 4. 
the Recovery aforeſaid here remaining in Court more fully appears. And further the aforeſaid mercement 16. 


Thomas Ninbiſb and Elizabeth his Wife by proteſting that the aforeſaid Hilliam Failbois was not 7; 


Couſin and Heir Male of the aforeſaid Walter Tailbois Eſquire of the Body of the aforeſaid Alice lew's C. 29. . 
his Wife begotten, for Plea further ſay, that the Recovery aforeſaid of the Manor aforeſaid H. 4 2 
with the Appartenances whereof, Fe. in Manner and Form aforeſaid, was had by Covin Co: Litt. 246. 
between the aforeſaid William Tailbois and the ſaid Elizabeth Tailbois now Defendant; without ;. = 1 *. 


the Conſent or Aſſent of them the ſaid Thomas Wimbiſh and Elizabeth his Wife or either of them. 
And moreover the aforeſaid Thomas Wimbiſh and Elizabeth his Wife ſay; that ſhe the ſame Elizabetb 
pow Wife of the aforefaid Thomas Wimbiſh, at the Time of obtaining the Writ original aforeſaid 
of the aforeſaid William Tailbois'to wit, the aforeſaid Sib Day of July in the thirty-third Year 
bf the Reign of the ſaid late Lord the King aboveſaid, and at the Time of the Judgment afore- 
ſaid given upon the fame Writ, was the Perſon to whom the Intereſt and Title: of the Manor 
aforeſaid with: the Appurtenances whereof, Sc. belongs after the Deceaſe of the aforeſaid Ei- 
zabeth Tailbois Widow. By Reaſbn of which Premiſſes the afotefaid Thomas Vimbiſb and: Eli- 
zabetb his Wife; as in Right of the ſaid Elizabeth, by virtue of a certain Statute made at a Par- 
tiament of the Lord Henry the Seventh late King of England, in the eleventh Lear of his Reign, 
before the aforefaid Time when, Sc. entered into the Manor aforeſaid with the Appurtenances 
whereof; &c. And were thereof ſeized in their Demeſh as of Fee- Tail in Right of the fame Eli- 
2abeth, to wit, to them and to the Heirs of the Body of the ſame Elizabeth lawfully be- 
gotten, until the aforeſaid Elizabeth Tailbois Widow the aforefaid third Day of Auguſt, in the 
thirty-fixth Year of the Reign of the ſaid late Lord the King Henry the Eighth aboveſaid, with 
Force and Arms the Cloſe of them the ſaid Thomas Wimbiſh and Elizabeth his Wife at Golthough 
aforeſaid broke, and their Graſs to the Value Sc. there lately growing with the Cattle afore- 
faid eat up; tread down, and deſtroyed, againſt the Peace of the {aid late Lord the King Henry the 
Eighth, and againſt the Peace of the ſaid Lord the King now, as they above complain againft 
her. And this, Sc. wherefore for that, the aforeſaid Elizabeth Tailbois Widow the Treſpaſs 
aſoreſaid done in the aforeſaid 40 Acres of Meadow, and 206 Acres of Paſture with the Ap- 
purtenances above acknowledges, they the ſame Thomas Wimbiſb and Eliziberb his Wife pray 
—— and their Damages by Reaſon of . ſaid Treſpaſs to be adjudged to them, or 
* WS An 
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Defeniant d: And the aforeſaid Elizabeth Taillois ſays, that the aforeſaid Plca of the aforeſaid Thomas 

M inbiſh and Elizabeth his Wife in Manner and Form above in replying pleaded is inſufficient 

in Law for the aforeſaid Thomas Wimbijh and Elixabelhb his Wife to have and maintain their Ac- 

tion aforeſaid againſt her the ſaid Elizabeth 1 ailbois, and that ſhe has no Neceſſity, nor is by the 

Law of the Land bound to anfwer the Replication aforeſaid, in Manner and Form aforeſaid 

pleaded: And this ſhe is ready to verify. Wherefore for want of a ſufficient Replication in 

| | this Behalf, the ſame Elizabeth prays Judgment; and that the aforcſaid Thomas MWimbiſb and Eli- 
8 zabeth his Wife may be precluded from having their Action aforeſaid againſt the ſame Eliza- 
ſoiader. And the aforeſaid Thomas Winibiſh and Elizabeth his Wife for that they have above in reply- 
ing alledged ſnfficient Matter in Law to have and maintain their Action aforeſaid againſt the 

aforeſaid Elizabeth Tailbois, which they are ready to verify, which ſaid Matter the aforefaid 

Elizabeth Tailbois doth not deny, nor thereunto in any wife anſwer, but the ſaid Averment 

wholly refuſes to admit, pray Judgment, and their Damages by Reaſon of the ſaid Treſpaſs to 

Continuanet. be adjudged to them, Sc. And becauſe the Juſtices here will adviſe of and upon the Pre- 
miſſes before they give Judgment thereon, Day is given to the Parties aforeſaid here until the 

Octave of St, Michael, to hear their Judgment thereon, becauſe the Juſtices here thereof not 


yet, Sc. ti ein! 
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1 4 Memer andum, before my coming to the City this Term Morgan and Brook Serjeants had argued. 
The C ASE: Cook Serjeant recited the Caſe briefly in this Manner. You, my Lords, have well under- 


4. Ev. 6, ſtood how that Thomas Wimbiſh and Elizabeth his Wife have ſued an Action of Treſpafs againſt 
&. 7. ſeized in Elizabeth Tailbois for a Treſpaſs done in Land; And the Defendant faith that long before the 
men to the Uſe- Treſpaſs ſuppoſed one George Tailbois Knight Grandfather of the Wife of the Plaintiff, whoſe 
— and Heir ſhe is, was ſeized of the Place where, Fc. in his Demeſn as of Fee, and being ſo ſeized 
tial Tail, and has: he. by his Deed ſhewn forth, thereof infeoffed the Biſhop of Vincheſter and others in Fee; to the 
— * and #7 Uſe of the ſaid George Tailbors and of the ſaid Elizabeth Tailbois then being his Wife, and the 
hieWiſe ſurvives, Heirs of their two Bodies begotren, and for Default of ſuch Iſſue, to the Uſe of the ſaid George 
Lucene . Tu lbois in general Tail, by Force 2 the hid hep ue others big Col — were ſeized 
and dies, and af. in Fee to the Uſts aforeſaid; and ſhe ſhews in Particular that ſome of the Feoffees died, and 
—_ the others ſurvived them, and were ſeized in Fee to the Uſes aforeſaid until the Statute of 27. 
| Mother, brings Hen. 8. of *Uſes was made, by Force of which the ſaid George Tailbois and Elizabeth his W ife 
1 were ſeized of the ſaid Land in their Demeſn as of Fee Tail, and being ſo ſeized, the ſaid George 
he . 1 * 3 rs 7 — r * 2 b _ * * N ow | 
EE ized in het Demeſn as ee Tail by Right urvivorſhip; and ſhe gives Colour to the 
S by ws Plaintiffs, and ſo juſtifies. N And the Plaintiffs by their Replication fay, that well and true it is, 
* * ' that the aforeſaid George Tuilbois Grandfather of the faid Elizabeth the Plaintiff was ſeized of the 
Wife Heir to G. ſdid Land in Fee, and thereof infeoffed the ſaid Biſhop and the others to the Uſes aforeſaid in 
— 54 manner and form aforeſaid, and that ſome of the ſaid Feoffees died, and that the Survivors were 
tute of 11. H. 7. ſeized to the Uſes aforeſaid until the Statute of 27. Hen. 8. was made, in manner and form as 
Bar 3 is alledged. And further they ſay, that after the Death of the ſaid George Tailbois, one Wil- 
e the lia Tuillois brought à Formedon in Deſcender for the ſaid Land againſt the ſaid Elizabeth now 
which ſaith, thar Defendant, and recovered at the firſt Day by nien dedire, and that the Feme Tenant was 
— not amerced becauſe ſhe came the firſt Day; and the ſaid Plaintifis by Proteſtation ſay, 
not neceffary to THAT the ſuid William Tailbois was not Couſin and Heir in Tail to the aforeſaid Donees ſuppoſed 
oy, thatthe ke by his Formedon, and for Plea. further ſay, that the ſaid Recovery was by Covin had be- 
\ for inaf. tween the ſaid William Tailbois and the ſaid Elisabeth Tailbois now Defendant, without the Aſſent 
— 6 8 2 —— my ſaid — oy of —_ 2 8 ſay, that the * 8 the 
ver be executed: Plaintiff, at the Time o aid Formedon purchaſed, and of the Judgment given, was the ſame 
And erg the Petſon to whom the Intereſt and Title of the ſaid Land belongs after the Deceaſe of the ſaid 
the was the fame Elizabeth Tailbois; by Reaſon of which Pretnifſes the ſaid Plaintiffs as in Right of the ſaid Wife 
Perſon to whom of the Plaintiff, by virtue of a certain Act of Parliament made in the eleven Year of the Reign 
belonged, and of King Henry the Seventh, entered into the ſaid Land, and thereof were ſeized in their Demeſn 
oo Fee Tail in Right of the faid Wife of the Plaintiff, viz, to them and to the Heirs of 
to it, and yet the Body of the ſaid Wife of the Plaintiff begotten, until the Defendant entered, and did the 
well ome Treſpaſs ; and upon this the Defendant has demurred in Judgment. And it ſeems to me that 
all agreed that the Plaintiffs ſhall be barred, for the Replication is not good, for divers Cauſes; One Cauſe 
1 * is, becauſe the Plaintiffs in the Replication have not ſhewn certainly how the Wife of the Plain- 
withitanding it riff is Heir to the Tail, but have averred generally that the Wife of the Plaintiff is the ſame 
Tide eng che: Perſon, to whom the Intereſt and Title, after the Death of the, Defendant, belongs; and this 
the Cauſe of Ce- ig not good. For the Statute of ;1. H. 7. cap. 26. ſaith, that upon a Recovery by Covin, it 
denn, vet well. fall be lawful for the Perſon, to whom the In ereſt, Title, or Inberitance after the Death of ſuch 
S. c. 32. H. 3. Women belongs, to enter in'o the ſame Tenements. And then ſuch Perſon as will enter for fuch Cauſe, 
2 1 TN ought to ſhew certainly how the Title or Inheritance, after the Death of the Woman, belongs to 
. 132. Vin. him, and fo ought the Wife of the Plaintiff here, as to ſay, that ſhe was the Daughter of A. 
8 18 Son and Heir ot the aforeſaid George Tailbois and Elizabeth his Wife, begotten of their Bodies, 
and upon this Iſſue might ariſe, as that H. was & Baſtard; or upon ſuch like Matter ; . but here 
ic altogether wants Certainty. 8 eee we may E whe ſuch Statutes generally 
ive all Entry to one, who tha in ſuch Degree, yet if he will take Advantage thereof, he 
mal not — generally that he is the ſame Perſon, but he ought to ſhew how. 45 the Statute 
of 6. R. 2. cap. 6, ordains, that if a Woman raviſhed aſſent to the Raviſher, he next of Blood 
bf thoſe Raviſbers, and of abem that bs raviſhed, to whom the Inheritance ought 16 deſcend, remain, 
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or fall after the Death of the Rabiſber, or of ber that is ſb raviſptd, ſhall bave Title immdi- 
ately, that is to ſay, after the Rape, to enter upon the Raviſher, or her tbat is raviſbed: And 
yet there, if one in the Remainder, being nex! of Bl:od to whim, c. will enter upon a Woman 
Tenant in Tail for ſuch conſent to the Raviſher, * he ought to ſhew certainly how he is next of 


Blood, as it is held in the Aſſize brought by Babington in g. Ed. 4. and it is not ſufficient dd 6 
aver that he is next of Blood, without ſhewing ſpecially how, notwithſtanding the Statute is ge- Atze 27. 56. 


neral. And ſo the Statute of WViflminſter 2. cap. 3. which gives Receit upon Default of Tenant pou ah. Ben 


for Life, ſaith, that upon Default of Tenant for Life-thry unto whom the Rever/ion belongs ſhall 13 
be admi led if th:y come before Judgment, there upon Default of Tenant for Life if one prays “ WI 
to be received, and ſhews that he is in the Reverſion, this is not ſufficient, *- but he  ollghtt pang, C. J. 
to ſhew how he came to the Revetſion; as to ſay, that he leaſed the Land to the Tenant for Life, ; 
or that ſuch an one, who leaſed the Land, granted the Reverſion to him, and the Tenant at- 
torned; and yet the Statute is general, as our Statute is here. And ſo the Statute of Mortmain, 
anno 7. Ed. 1. ſays, It ſhall be lawful for the chief Lords of the Fee to enter into the Land ſo nlienell 4 ar 
within a Year from the Timt of the Alienation, and to hold it in Fee as un Inheritance : And A C. 
yet if one will intitle himſelf, in pleading, by ſuth Entry, it is not ſufficient to ſay that he was 
the chief Lord; but he ought to ſhew how, as to ſay, that the Tenant held of him by ſuch 
Service, &c: and yet the Statute is general, as the Statute of 11: H. 5. is; but nevertheleſs 
when one makes Title by a Statute which has ſuch general Words; he ought to ſhew in his 
Title the Matter and Conveyance ſpecially and certainly whereupon Iſſue may be taken, if the 
other Party chuſes. And ſo here, although the Statute is general, and faith, that it all be 
lawful for the Perſon, to whom the Intereſt; Title, or Inheritatice aſter the Death bf ſuch Whmey 
belongs, to enter into the ſame Tenements, yet it is not ſufficient to aver generally, that the Wife 
of the Plaintiff is the Perſon; to whom the Intereſt and Title, aftef the Death &f the Defen- 
dant, belongs, but they ought to ſhew ſpecially how; and inaſmuch as they have not done 
it, the Replication is bad. And as to that which was argued the other Day to the contrary, viz. 
that the Defendant, in the Beginning of her Bar, has alledged that George Txilbois, the Grand- 
father of the Wife of che Pl:intiff, whoſe Heir ſhe is, was ſeized; &c. whereby ſhe, has affirmed 
the Wife of the Plaintiff to be Heir to him; and therefore it is not neceſſary to ſhew particu- 
larly in the Replication how ſhe is Heir, Sir, as to that I anſwer; that the Defendant, by the 
Bar, has only confeſſed her to be Heir general, and that is, to all Fee Simples, but here ſhe 
conveys herſelf to her Entry as Heir Special, vis. as Heir to the Special Tail, and as begotten 
of the Body of the ſaid George Tailbois, and of the Defendant his Wife, ſo that the Defendant 
has not, by the Bar, alledged the Wife of the Plaintiff to be Heir to them both, but otily Heir 
to the Huſband, viz. to George Tailbois; Wherefore that Objection does hot overthitow the Ex- 
ception to the Replication, which is bad for want of Certainty in this Point. Alfo the Re- 
plication is not good for another Cauſe, viz. becauſe it is not alledged that Execution of the 
Recovery was ſued againſt the Defendant, for tipon a Recovery without Execution the Recove- 
ror is not Tenant, for his Wife ſhall not have Bower therebf, for ſhall ſuch Recovery by the 
Brother make the Siſter to be Heir, if he has not Execution; for withorit Execution he has not 
the Poſſeſſion; fo that the Execution makes the judgment full arid perfect. And the Statute 
which ſays, * if a Woman by Covin ſuffer a Recovety,” intends ſuch a Recovery as is full 
and perfect, and that is, a Recovery with Execution, which is not here ſhewn, whereforeg Sc. 
Alſo the Replication is not good for another Cauſe, viz. beeauſe the Covin is not averred ſpeci- 
ally, but generally, and then the Covin without the ſpecial Matter of the Covin ſhewn is not 
well averred, for Recoveries are always to be intended true and upon go6d Cauſe; fo that the 
Law gives the greateſt Credit to them,“ for if a Recovery had been had by Default againſt « p. 46. xa. ;. 
Huſband and Wife of the Land of the Wife, ſhe after the Death of her Huſband could not 2 22 " 
enter upon the Recoveror, nor have any other Remedy than a Writ of Right, by the com- 6. | 
mon Law, (as it is proved by the Recital of the Statitte of Weſtminſter 2. cap. 3.) until the 1 
lame Statute was made, which gives her-a cui in vita; and the Reaſon why ſhe had no other 1 
Remedy at the common Law than a Writ of Right was, becauſe of the Credit the Law gives to 
Recoveries, which are always preſumed to be true and upon good Title. And upon a feint Lite. $ l. 
Recovery againſt Tenant for Life, he in the Remainder had no Remedy before the ſame Statute, 
by Reaſon of the preſumption in Law of the Truth of the Title. And the Statute de Re- 
ligiofis, which reſtrains Alienations in Mottmain, ordains that no religious Perſon by Craft or En-. 
Zine do preſume to appropriate to himſelf any Lands, yet if any religious Perſons had recovered * 2. iat. 429. 
any Lands by feint Title, this was held to be out of the Prohibition and Penalty of the ſaid 
© Statute, in reſpect of the Truth which the Law ſuppoſed to be in the ſame; and therefore 
the Statute of Weſtminſter 2. cap. 32. was afterwards made, which puts a Recovery without 
Title in the ſame Plight as a Feoffment in Mortmain was; which Statutes prove what Credit the 
common Law gives to Recoveries, which ate always preſumed to be true and upon good Title. 
And ſo the Recovery here ſhall be intended true and without Deceit, unleſs ſpecial Cauſe be 
Ihewn, which the Plaintiff ought to ſhew, if there be any, as to ſay, that he who recovered by t M. 1. H. 4. 
the Formedon was a Baſtard, or that there was no ſuch Gift in Tail made, or ſome fuch Mat- 2? 9 
ter, which proves the Recovery to be without Title and by Covin. * And if the Tenant in a i | 
Pr ccite quod reddat vouch one of the Demandants, he ought to ſhew Cauſe, as it is held in 
t. H. 4. for that the Law preſumes he has no Cauſe of Warranty againſt one of the De- 1 Mig Ea. 4 
Demandants; a multo fortivre he ought to ſhew Cauſe here, for in this Point of a Recovery Aer 
the Law has the ſtrongeſt Preſumption bf Truth. * And in 15. Ed. 4. ina Writ of Dower, the „ 
Tenant ſaid that long before tae Writ purchaſed one A. was feized of the faid Land, until by Vin, Abr. uit. 
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che Tenant diſſeized, upon whom A. entered pending the Writ, Judgment of the Writ; and 
the Demandaoat ſaid, that A. entered by Covin to abate his Writ: And it is there held by the 
Opiaion of the whole Court, that the Plaintiff's Plea was not good, for inaſmuch as the Tenanr 
has ſhewn the Entry of A. by Title, the Demandant may not have ſuch general Averment of 
Covin; without ſhewing Caule. Bo here inaſmuch as the Law preſumes the Title of the Reco- 
very to be good, ſuch general Averment of Covin is not good without ſpecial Cauſe ſhewn. 
And further, the Plaintiffs in their Replication have ſaid, that they entered upon the Woman 
Defendant, and were ſeized in Tail in Right of the Wife of the Plaintiff. And this is not true, 
for although the Statute gives an Entry, yet they cannot have an Eſtate Tail, for that cannor 
be but where the Anceſtor in Tail is dead: So that the Eſtate, which they ſhall have upon ſuch 
Entry, ſhall be rather for Life, than in Tail. Then as to the Matter in Law, it ſeems to me; 
that the Caſe here is clearly out of the Words and Penalty of the Statute of 11. H. 7. cap. 20. 
And therefore although the Statute of 27. H. 8. cap. 10. has executed the Poſſeſſion to the Uſe, 
yet the Caſe remains as if the Statute of 27. M. 8, had not been made, and it is as if the Wo- 
man had continued Tenant in Tail in Uſe, and had fuffered a feint Recovery, in which Caſe 
(che Matter being as it is here) ſne is out of the Penalty of the Statute, for the Penalty of the 
ſaid Statute: extends only to Women who have an Eſtate by one of three Ways. For the Sta- 
tute has three ſeveral Branches by which the Eſtate of the Women, who are within the Pur- 
view and Penalty of the Statute, ate expreſſed. The ficſt Branch ſpeaks of a Woman that has 
an Eſtate in Dower, for Life, or in Tail, jointly with her Huſband, or ſolely to herſelf, or to 
her own Uſe, in any Manors, Lands, Tenements, or other Hereditaments of the Inheritance or 
Purchaſe of her Huſband z this is all the firſt Branch, and 1 will 2 that the Woman De- 
fendant here is not within this Branch. For an Eſtate in Dower had not, nor an Eſtate 
for Life, but an Eſtate Tail, and the Eſtate Tail is not in Lands, but only in Uſe, and then 
ſuch Woman as hath any Uſe ought to have an Eſtate in the Thing out of which the Uſe iſ- 
ſues, ſolely to herſelf, or jointly with her Huſband; for the Words are, that ſhe ſhall have an 
Eftate in Lands, Tenements, or Hereditaments to herſelf or to her own Uſe, and here ſhe has no 
Eſtate: in any Hereditaments to her own Uſe; but ſhe has an Eſtate Tail in the Uſe, for He- 
reditaments to Uſe, and the Uſe itſelf are two diſtinct Things, for the Hereditaments to Uſe 
are the Matter and Subſtance out of which the Uſe iſſues, and the Ule is no more than 
the Confidence of the Matter and Subſtarice, ſo that the Subſtance and the Uſe are two 
ſeveral Things; and then ſuch Woman, to whom the Uſe is here appointed, ought to have 
an Eſtate in the Tenement or Hereditament out of which the Uſe iflues. But it may be ob- 
jected, that a Woman cannot have a Uſe, where ſhe has an Eſtate in the Land, Hereditament, 
or Thing out of which the Uſe iſſues, for the Poſſeſſion and Eſtate of the Thing, out of which 
the Uſe iſſues, ſuſpends the Uſe 3 to this I anſwer, that true it is ſo, but it is contained in the 
Statute, that if hath an Eſtate in Lands, Tenements, or Hereditaments jointly with her 
Huſband, or ſolely to herſelf, or to her own Uſe, Sc.; ſo that if ſhe alone hath an Eſtate in 
the Thing, then ſhe cannot have a Uſe, for then the Uſe is ſuſpended, and ſo the Uſe cannot 
be referred to a Woman who hath an E fate ſolely in the Thing out. of which the Uſe iſſues; but 
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offments al. 
x1, B. N. C. 


141. 


+ S. P. 4 
99. 34 


Uſes nements, or Hereditaments, for ſo it may ſtand together, for two may have Lands to the 
Uſe of one of them, and ſo Huſband and Wife may have Lands to the Uſe of the Wife. 
And therefore the Uſe: in the Wife ſhall. be intended, where the Wife with her Huſband hath a a 
Poſſeſſion in the Thing out of which the Uſe ariſes, and not where the Wife is ſolely ſeized of 
the Thing out of which the Uſe iſſues; and in this Manner the Senſe of the Letter of the 
Statute is full and perfect, and every Word hath its apt Relation. Wherefore inaſmuch as the 
Woman Defendant in this Action has not an Eſtate in the Thing, out of which the Uſe iflues, 
it cannot be denied but that ſhe is out of this Branch of the Statute. And for another Cauſe 

alſo ſhe is out of this Branch of the Statute, for the Words of this Branch are, if any Woman 

hath. an Eſtate (ut ſupra) in Maners, Lands, Tenements, or other Hereditaments of the Inheritance 

ar Purchaſe of ber Huſband, Sc.; ſo that that which ſhe hath ought to Be the Inheritance or 

Purchaſe of her Huſband, and here the Uſe which the Huſband hath appointed to him and to 

his Wife is a new thing, which is neither the Inheritance nor the Purchaſe of the Huſband, 

for it commences at preſent, and was not in eſſe before, and ſo never was in the Huſband ; ergo 

it is out of the Words of the Statute. And therefore if a Man will grant to another a Rent 

out of his Land, to the Uſe of the Wife of the Grantor, this is out of the Words of the 
co, Statute, for neither the Rent nor the Uſe were in ee before, ſo that it is not the Inheritance 

nor the Purchaſe of the Huſband. + And if a Woman has a Seigniory in Tail given by her 
Huſband for her jointure, and aſterwards the Tenancy eſcheats, and the Woman ſuffers a feint 
Recovery thereof againſt her, this is out of the Statute, for the Land eſcheated is a new Thing; 
which was not the Inheritance nor Purchaſe of the Huſband. And if the Huſband makes a 
Feoffment .of his Land upon Condition to re-enfeoff him. and his Wife in Tail, the Feoffee 
does it accordingly, the Huſband dies, the Wife ſuffers a feint Recovery, this Caſe is out of the 
Statute, for the Condition, which was the Cauſe of the Gift in Tail, was anew Thing, and 
when the Feoffee made the Gift in Tail, the Land then was his Purchaſe, and not the Inhe- 
ritance or Purchaſe of the Huſband, for by the Feoffment the Land was removed out of the 
Poſſeſſion of the Huſband, and after that it could not be ſaid his Inheritance or Purchaſe. Where- 
fore here, inaſmuch as this Uſe is a new Thing, it cannot be ſaid the Inheritance or Pur- 
chaſe of the Huſband, and for this Cauſe it is out of the firſt Branch. And ſo it is proved 
by thaſe two Cauſes, that the Woman Defendant is not within the firſt Branch. The ſecond 
Branch of the Statute is, where a Woman has any Eſtate in Land, (ut ſupra) given to the 
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Huſband and Wiſe in Tail, or for Term of Life, by any of the Anceſtors of the Huſband, Sc. 
And the Woman Defendant here is not within this Branch, for ſhe has nothing of the Gift of any 
of the Anceſtors of her Huſband, And alſo by this Branch ſhe ought to have an Eſtate in the Thing 
out of which the Uſe iſſues, as ſhe ought to have in the former Branch, and that ſhe had not here. 
go that for theſe two Cauſes the Woman Defendant is not within the ſ-cond Branch. The thifd 
Branch is, where a Woman hath an Eſtate, (ut /upra) by any other Perſon ſeized to the Uſe of the 
Huſband, or of his Anceſtors, &c. and the Defendant here is not within this Branch. For ſhe 


does not claim from the Feoffees, for the Uſe was appointed by the Huſband at the Time of the Kk 


ate of the Feoffees made, and not afterwards, ergo the Wife does not claim from them. And al- 
though the Statute ot 27. H. 8. removes the Poſſeſſion from them to the Defendant, being cefuy que, 
uſe, yet ſne · docs not claim the Poſſeſſion by them, but by the Statute, and is in the ſame Courſe 
that ſhe wis before the ſame Statute of 27. H. 8. for the Statute does not give the Poſſeſſion in 
any other Courſe or Degree than the Uſe was before, but in the very ſame Manner and Form. And 
then the Woman Defendant here is not within any of the three Branches, and ſo no Penalty nor 
Forfeiture enſucs by ſuch Recovery. And admitting that ſhe was within the Words of the Statute, 

et the Heir in her Life time could not enter, for the Statute has two Clauſes concerning the En- 
try. The firſt ſays, that ſuch Recoverzes, Diſcon!tuaices, &c ſhall be vcid end of no Effet, and 
that it ſholl be lawful for every Perſon, to whom tbe Intereſt, Title, or Inheri!ance, after the Death of 
ſuch Wemen, hall belong, to enter into the ſame Premiſes, and them to enjoy in the ſame Manner and Form 
as he ſhould have done, if no Diſcontinuance, I erranty, or Recovery had been had or made. And then 
I fay, that if no ſuch Recovery had been had, the Heir could not have entered until after the 


Death of the Tenant in Tail, and now the Statute faith, that they to whom, Sc. ſhall enter into the 


Premiſſes, and enjoy them in the ſame Manner and Form as they ſhoujd have done if no Recovery 
had been had or made; and if they ſhall enter and enjoy the Tenements in the ſame Manner and 
Form as, Sc. and in no other Manner and Form, then the Hear in Tail may not enter until after 
the Death of the Tenant in Tail. And as to the ſecond Clauſe of the Statute, it is as follows, viz. 
It is enafted, that if the Woman at the Time of ſuch Diſcintinuance, Alienation, Recovery, &c. be ſole, 
that then fhe ſhall be barred and excluded of her Title ad Intereſt from thenceforwards : and that the Per- 
ſon to whom the Title, Intereſt, or Poſſeſſion of them ſhall belong after the Death of ſuch Woman, immedi- 
ately after ſuch Diſcontinuance, Sc. ſpall enter into the ſame Tenements, and them ſha!l poſſeſs and enjoy 
according to his Title in them. This Clauſe proves one Thing, and gives a Remedy over the other 
Branch before, that is to ſay, it proves that the Recovery or Diſcontinuance, Sc. which the firſt 
Clauſe in the Statute makes to be void as before, ſhall be void againſt the Woman, as well as a- 
gainſt him that ſhall have the Land after her Death, for if the Woman ſhould be barred by, the 
Recovery before, then this ſecond Clauſe, which ſaith that the Woman ſhall be barred and ex- 
cluded of her Title, where ſhe was excluded and barred by the Recovery or Diſcontinuance before 
were vain and Surpluſage. But the firſt Claule makes the Recovery void againſt the Woman, and 
this ſecond Clauſe bars and excludes the Woman, not againft the Recoverer, but againſt thoſe who 
ſhall have the Land after the Death of ſuch Woman. So that the firſt Clauſe, which ſaith that the 
Recovery ſhall be void, is explained by this Clauſe, as it is faid before. Now the Benefit and Re- 
medy which this laſt Clauſe of the Statute gives, is an immediate Entry to the Perſon, to whom the 
Title, Sc. and a Power to poſſeſs and enjoy the Lands according to his Title, and this cannot be 


referred to the Heir in Tail, for he has not any Title in the Lite of the Anceſtor, no more than 


the Son and Heir Apparent of Tenant in Fee fimple has in the Lite of his Father. For no Heir 
has any Right or Title bur after the Death of the Anceſtor who has the Inheritance. and not dur- 
ing his Life; and this proves that the Statute, which ſaith that ſuch Perſon ſhall enjoy the Lands 
according to his Title, cannot be referred to the Heir in Tail, who has no Title in the Life of 
the Anceitor, but it ſhall be referred to thoſe to whom it may reaſonably be referred, and that is, 
to thoſe who have Title and Right in eſſe, viz. they in Reverſion, for the Statute recites, Tenant 
in Dower, Tenant jor Life, c. And if any Woman, who is Tenant in Dower, or Tenant ior Life, 
according to the Statute, ſuffers a feint Recovery, then he in the Reverſion ſhall enter preſently, 
and fo ſhall the Statute be intended, for they have Title in the Lite of Tenant in Dower, for Life, 
or Tenant in Tail after Poſſibility, &c. that is to ſay, they have the Reverſion: and the Intention 
of the Statute cannot be taken to reſpect the Iſſue in Tail, who has no Title in the Life of his An- 
ceſtor. And therefore the Statute of 6. Rich. 2. cap. 6. provides, that when Women aſſent to their 
Raviſhers, he next of Blood of thoſe Raviſhers, and of them that be raviſbed, lo whom, Sc. ſpall have 
Title immediatoiv, that is to ſay, after the Rape to enter upon, Sc. and the ſame ſo hold in State of Inhe— 
ritance, Sc. The Makers of which Statute well perceived, that the Iſſu: in Tail had no Title in the 
Life of his Anceſtor, and therefore they gave him Title, for the Sta: ute f{uith, Halil have Title ts en- 


ter, Cc. And if the Makers of the Statute of 11. H. 7. had intended that the [tive in Tail ſhould 


enter imme iately, they would have given him Title by the like Words as the Statute of Rich. 2. 
has done; but the End of the Clauſe, which faith that they ſhall enjoy according to their Title, 
expreſſes that their Intention was not ſuch, - For which Reaſons it ſeems to me that the Woman 
Defendant is out of the Penalty of the Statute, and that the Plaintiffs may not enter, and there- 
fore they ſhall be barred. 


Mbiddon to the contrary. As to what has been ſaid, that the Plaintii's ought to have ſhewn g cor t 


* 


certainly how the Wife of the Plaintiff is Heir to the Tail, to this | fay, that in the Beginning of the V-ntifts, 


Bar the Defendant has ſaid, that George Tailbois was Grandfather of the Wife of the Plaintitf, and 
that ſhe was his Heir, and then inalmuch as this Word Heir may be taken two Ways, 92. 
Heir general or Heir ſpecial, and the Replication proves that it is more advantageous for the Wiſe 
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to be Heir ſpecial, for this Reaſon it ſhall be taken that ſhe is Heir ſpecial, for upon the Sequel of 

* bal. g6. the Matter this ſhall be the beſt for the Wife, and a Plea which has two Intendments ſhall be ta- 
pl. 37. Co. Litt, ken moſt ſtrongly againſt him that pleads it. * As in Treſpaſs a Releaſe generally is no Plea, for 
ws. 4 may be delivered after the Treſpaſs or before, and becauſe it has two Intendments it ſhall be ta- 
a1 5.Strange330. ken that it was delivered before the Treſpaſs, for this is the ſtrongeſt Conſtruction againſt him that 
mag ron leads it, in which Cafe it is no Plea. So if a collateral Warranty is pleaded in Bar, it is no 
202. lea in Avoidance of the Warranty to ſay that he entered, for the Entry might be in the Life of 
the Anceſtor or afterwards, and therefore it ſha]l be taken molt ſtrongly againſt him, and that is, 

f. 10 Bro. that the Entry was after the Deſcent. So here, inaſmuch as this Word (Heir) has two intendments, 
Preading 69. the ſtrongeſt ſhall be taken, and that is, Heir ſpecial. Alſo there is another Reaſon why it is not 
Hleath'sM22 67, neceſſary for the Plaintiffs to ſhew how the Wife is Heir, and that is, becauſe ſhe had once entered 
| and was ſeized. And therefore if an Executor brings an Action of Treſpaſs for Goods taken out 
nn of his Poſſeſſion, he needs not ſhew the Teſtament, becauſe he was once poſſeſſed of them; but if 
ſro, Pleading he had never been poſſefled, but had demanded the Thing, then he ought to ſhew the Teſtament. 
147. gk. of So if the Wife af the Plaintiff here had brought a Formedon upon the Tail, ſhe ought to have 
24. 1913 ſhewn how ſhe was Heir, becauſe then it had been by Way of Demand, but here inaſmuch as ſhe 

4 Same Diverſity was once ſeized by Entry, it is not neceſſary now to ſhew how ſhe is Heir. And if ix rei veritate 
M.6. E4.4 1. the be not Heir, then the Defendant ought to traverſe that ſhe is not Heir; wherefore the Repli- 
2 - cation is good notwithſtanding this Exception. Then as to the Covin, I ſay it is not neceſſary to 
M.42-E4. 3. ſhew this certainly, for Covin is a ſecret Thing contained in the Heart of a Man, which by In- 
Feds M. 44 tendment another Perſon can have no Knowledge 0: and then the Law will not force any Man to 
. P24 ew that * which it preſumes lies not in his Knowle: ,-». * And for this Reaſon a Woman ſhall 
by 1. b..“ have Dower of a Rent Charge without ſhewing the Deed © Grant, becauſe the Deed does not be- 
Meng 57+. long to her. And if there be Lord and Tenant by Knights->. vice, and the Tenant makes a Feoff- 
2 a ment. and takes back an Eſtate for Life, Remainder to his 4 '-irs, and dies, the Lord ſhall a- 
l. cath's Max, VET it to be by Covin generally. So a Man may juſtify Impri. »-nment for Suſpicion of Fe- 
141. Poſt. 52- lony, without ſhewing any Suſpicion, for Suſpicion, like Covin, lies ſecretly hid in the Heart of a 
F< - 7 Man. And in 33. H. 6. in Treſpaſs, where the Defendant alledged in Bar that he had bought 


2. Finch 48. the Goods in Market overt of one J. O. the Plaintiff ſaid, that the {aid Purchaſe was by Covin be- 
— tween the Defendant and the ſaid J. O. generally, without ſhewing any ſpecial Circumſtance of 
257. pl. 21. Covin, and the Plea was admitted good. And in a Precipe quod reddat brought againſt the Lord 
* of ancient Demeſn, and againſt the Tenant of the Land, the Lord ſhall ſhew that he is Lord, and 
Reign Hina that this Action is brought againſt him by Covin generally. But in 9. H. 6. in a Precipe quod red- 
EA 18 dat where the Tenant pleaded in Abatement of the Writ, that one A. after the laſt Continuance had 
arraigned an Aſſize againſt him, and recovered by Action tried, that is to ſay, by Verdict, and 
* EA. the Demandant ſaid that this Aſſize was brought by Covin between the ſaid A. and the Tenant, to 
1.6 21. the Intent to abate his Writ, there it is granted by the whole Court that this is no Plea without 
Ei. ſhewing Cauſe of Covin; and I will agree the Law to be ſo, and the Reaſon is, becauſe the Title 
ger rrange. Bro. vas tried by Verdict of 12 Men, and his ſaying that it was by Covin ſhall not be intended true 
1 4 againſt the Verdict. But here the Recovery was by nient dedire, in which Caſe there is no Trial, 
.2, per Brudnel. but the nient dedire of the Defendant was the Cauſe of the Judgment, and therefore in this Caſe, 
— 15 * and where the Recovery is by Default, a Man ſhall aver that it was by Covin generally; and fo is 
739. Poſt, 81 the Diverſity. And as to what has been ſaid, that Execution of the Recovery ought to be ſhewn ; 
v See contra that Sir, this is not neceſſary, for the Statute ſpeaks only of a Recovery, and it is a Recovery 
— without Execution. And therefore if a Fine be levied of the Reverſion, it is a Record before At- 
ol his Suſpicion, tornment is had upon it; for Quid juris clamat, and per gue ſervitia iſſue out of a Record. And the 
FF 855 = Habere facias ſeizinam recites, Cum A. recuperaverit ſeizinam ſuam, Cc. So that this proves that it 
2. Hawk. F. C. is a Recovery without Execution; wherefore this Exception is of no Weight. And as to the prin- 
77 Dat: Ju | cipal Point, it ſeems to me to be within the Words of the Statute, for the Woman Defendant had 
cap. 166.fo. 549. CIP 3 a ft d he T6 hich 
3; Med. 219- a Uſe in Tail of the Appointment of her Huſband, and the Huſband firſt made the Uſe, whic 
— making was the Purchaſe of the Huſband. And then when the Statute of 27. H. 8. executed the 
28 _ Poſſeſſion, this was in the ſame Manner as the Uſe was, and ſo within the Statute. And although 
>" o "ag it were not within the Words of the Statute, yet it ſhall be within the Equity of the Statute, not- 
2 M.9.H.6.41, Withſtanding what has been ſaid to the contrary the other Day, that the Statute is penal, and ſhall 
LI gt} yn Ne by Equity. And he put many Caſes upon the Equity of Statutes, and ſaid it was 
aver 1%" no ſure Ground that a penal Statute ſhould not be taken by Equity, for in many Caſes we 
F. Reym, 324+ ſee it otherwiſe. And alſo he ſaid, that by the Entry the Wife of the Plaintiff ſhall be ſeized as 
_ if the Tenant in Tail had been dead, and that is, in Tail; and for theſe Reaſons he held that the 
1 See Poſt 468. Plaintiffs ſhould recover. = 
E contra for the Saunders and Harris argued the next Day to the contrary. But I came late, for Saunders had be- 
Defendant, gun his Argument before I came, and I was diſturbed in my Place, ſo that | could not very well 
report all that was ſaid that Day, but Saunders firſt commenced his Argument upon the Equity of 
the Statute, as I heard. And after my coming he ſaid, that the Statute here was penal, inaſmuch 
as it infers a Penalty upon them who had the Eſtate belore, and goes in Deſtruction of the Eſtates 
before made, and takes away their Power who had the ſame Eſtates, and abridges and puniſhes 
them, for which Reaſon the Statute ſhall not by the Rules of the Common Law be taken by E- 
quity. And therefore the Statute of Weſtminſter 2. cap. 40. ſays, Where any doth alien the Right of 
his Wife, it is agreed that from henceforth the Suit of the Woman or her Heir, after the Death of her 


Huſband, ſha!l not be delayed by the Nonage of the Heir that ought to warrantiſe, but let the Purcbaſor 
| 6 : tarry 


g — 


tarry, who ought not to bave been ignorant that be bought the Right of another, until the Age of his 
Warrantor, to have his Warranty: So that the Statute reſtrains the Common Law, and faith, Let 
the Purchaſor tarry. Vet it is adjudged in 18. Ed. 4. that if he, who is the Purchaſor, makes a a M. 18. Ed. 4. 


Feoffment over, this Feoffee ſhall vouch, becauſe a penal Statute made againſt one Perſon ſha] 15. a. b. Bo. 


not extend to others. And therefore the Statute of 32. H. 8. cap. 33. ordains, That the dying 50 8 


<« ſcized of a Diſſeizor ſhall not take away the Entry of him that at the Time of ſuch Deſcent 8 
« had good and lawful Title of Entry, &c. except ſuch Diſſeizor have had peaceable Poſſeſſion 
« before for five Years.” * Yet it an Abator die ſeized within the five Years, this Deſcent ſhall » s. p. Co. Lite. 
take away the Entry of him that hath Right, for he is out of the Words of the S:atute, and it *3* * 

- ſhall not be extended by Equity, inaſmuch as the Statute is penal, and the Words extend but to 

one Perſon, that is to ſay, a Diſſeizor, © And ſo if Tenant for Life is diſſeized, and the Diſſeizor 8. P. Co. Lite. 
dics within the five Years, and the Tenant for Life dies, he in the Reverſion or Remainder may 

not enter, for he was not a Diſſeizor to them, but to the Tenant for Life, and alſo at the Time of 

ſuch Deſcent they had no Title of Entry, but the Tenant for Life had, and therefore they are out 

of the Words of the Statute, and ſo out of the Equity of it. And thus we ſee where a Statute, 

which is penal, and abridges the Liberty or Benefit given by the Common Law, is made againſt 

one particular Perſon, it ſhall not extend to others. Let us then conſider our own Caſe. And I 

apprehend it cannot be denied but that our Statute is penal for the Cauſe before given, and that the 

Woman here is out of the Words of the Statute z and therefore I will examine the Statute. And 

the Statute has three Branches concerning the Eſtates of Women who are within the Purview there- 

of; the firſt is of Women, who have any of the Eſtates recited in the Statute, of Land of the In- 

heritance or Purchaſe of the Huſband, and here the Woman Defendant is not proved to have an 

Eſtate of ſuch Land, for it is ſhewn in the Beginning of the Replication, that George Tailbois was 

ſeized of, c. in his Demeſn as of Fee, and being ſo ſeized made a Feoffment, ut ſupra, &c. And 

it is not ſhewn how he was ſcized, viz, by Purchaſe or Inheritance. And the Words ( Inheritance) 

and ( Purchaſe) have two different Meanings, for this Word ( Inheritance) has ReſpeR only to ne. Lite, 
ſuch Land to which a Man comes by Deſcent : As it is well proved by a Caſe in 7.* H. 4. for 5 9-Regift. 4.4. 
there a Woman brought a Cui in vita, and the Writ was, quam clamat eſſe jus et bereditatem ſuam, 18.2. T. — 
and it was ſhewn that the Woman came to the Land by Purchaſe of the Feoffment of ſuch an E4: J 4. 
one, and for this Cauſe Exception was taken to the Writ, and it was the Opinion of all the Juſtices M. 20. H. Co: 
that the Writ ſhould * abate, becauſe a Purchaſe may not be adjudged an Inheritance by com- N. 34; Hale cn 
mon Intent. So that this Word (Inberitance) is to be intended a Poſſeſſion of Lands or Ten- 
ments, to which a Man comes by Deſcent only, and this Word (Purchaſe) is intended * a Poſſeſ- M. 7. H. 4 
fion of Lands, to which a Man comes by Purchaſe, or by Gift without Recompence. And there- Bf 25 Br. 
fore a Purchaſe is always intended by Title, and this Definition ſtands with Britton, and Little- cui in vita 3. 
ton alſo. So that Inheritance and Purchaſe are two different Things. * And agreeable hereunto ä 8.5. 
the Statute of 1. H. 5. cap. 3. of Forger of falſe Deeds, ſpeaks in the Preamble of thoſe who have Co. Litt. 26. a. 
Lands or Tenements by Purchaſe, or by Deſcent of Inheritance, &c. Which Statute being in | 
the Disjunctive proves that there is a Difference between the Words. Wherefore, as I ſaid, an In- |, ber Hale 


heritance is intended Land by Deſcent, and a Purchaſe is intended Land by Gift or Purchaſe, and n 


ſo by Title, for if one has Land by Diſſeizin, this is no Purchaſe, for a Purchaſe is by Title, and — 8 


Diſſeizin is without Title. And therefore where it is ſhewn in the Beginning of the Replication, dire: is properly 
that George 7 ailbois was ſeized in Fee, this may be by Deſcent, by Purchaſe, or by Diſſeizin, an 838 
if it be by Diſſeizin, it is out of the Intent of the Statute, for the Makers of the Statute would Purchaſe. 
never have made Proviſion for a Recovery by Covin againſt a Woman, who had Land of the 
Aſſurance of her Huſband by Diſſeizin: So that the Plaintiffs ought to have ſhewn how the Huſ- 
band came to the Poſſeſſion, if they would have proved the Woman to be within the firſt Branch, * co. Lirt. 3. b. 
for the Manner of his coming to the Land is iſſuable; and for this Cauſe the Woman is not ** *: 
ſhewn to be within the firſt Branch. And alſo, as it hath been ſaid, the Woman ought to have 
Manors, Lands, Tenements, or Hereditaments to her own Uſe, Sc. fo that ſhe ought to have ico, Litt. 18. b. 
an Eſtate in the Thing out of which the Ule iſſues, which ſhe had not here, and therefore ſhe is 
not ſuch a Ceſtuy que uſe, of which the Statute ſpeaks; and therefore for both theſe Reaſons ſhe is 
out of the firſt Branch. And as to the ſecond Branch, the Woman does not claim any Thing 
of any Anceſtor of her Huſband. And as to the third Branch, the Woman Defendant here is our 
of it, for ſhe does not claim any Thing of any one ſeized to the Uſe of the Huſband, or of any 
of his Anceſtors, for the Feoffees were not Feoffees to uſe before the Uſe appointed to him; and 
ſhe does not claim the Uſe from the Feoffees, but from the Huſband, and the Statute of 27. H. 8. 
does not put the Thing in any other Degree than it was before the Statute, ſo that ſhe does not 
claim from the Feoffees to the Uſe of the Huſband. And therefore the Law is as it was put by 
my Brother Cozk, viz. if the Huſband makes a Feoffment upon Condition to make an Eſtate 
Tail to him and to his Wife, which is done accordingly, this is out of the Statute, for the Fe- 
offces were not Feoffees to the Uſe of the Huſband. But if the Feoffment had been to the Uſe 
of the Huſband, and upon Condition t ſupra, and the Feoffees had made an Eſtate Tail to 
the Huſband and Wife, this is within the Statute, for at the Time of the Eſtate made they. were 
Feoffees to the Uſe of the Huſband, and ſo within the Letter of the Statute. And ſo likewiſe the 
Caſe put of the Eſcheat is good Law. From whence it appears clearly, that the Woman here is 
out of the Words of the Statute. And then inaſmuch as the Statute extends in Words to Women 
who have Eſtates expreſſed in the Statute, and the Woman here is not ſuch a Woman, nor hath 
any ſuch Eſtate, it follows that this Statute being penal ſhall not be extended by Equity to the 
| Woman 
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Woman here being a Stranger, and out of the Words of the Statute, no more than in the Caſes 

. firſt put by me, where a penal Statute made againſt a particular Perſon ſhall Hot be extended by 
Equity to others. And further, although the Woman Defendant had been within the Words or 

Equity of the Statute, yer the Plaintiffs cannot enter during her Life, And this I venture to al- 

ſert upon the Strength of the three Branches of the Statute which concern the Entry. The firſt 
Branch ſays, That the Recovery ſhall be void, and that the Perſon, to whom, Sc. ſhall enter, 

de ag if no ſuch Recovery had been had.” And if no ſuch Recovery had been had, then the Heir 

could not have entered in the Life of the Mother, no more can ſhe now. The ſecond Clauſe pro- 

vides, © That if the Woman be, Sc. that then ſhe ſhall be excluded, &c. and that the Perſon 

« who, Sc. ſhall enter, and ſhallenjoy the Tenements according to his or their Title:“ And the 

Iſſue in Tail has no Title in the Lite. of his Mother, and therefore he cannot be intended thereby. 

And the Statute of Rich. makes a Difference, as before is well ſaid. The third Branch of the Sta- 

tute, which is the laſt Proviſo, ordains, ** Thar it ſhall be lawful for every ſuch Woman being ſole 

& or married, after the Dcath of her firſt Huſband to give, alien, or make Diſcontinuance of any 

« ſuch Lands for Term of her Life only, after the Courſe and Uſe of the Common Law before 

the making of the ſaid Act.“ And then inaſmuch as the Statute ſaith, that it ſhall be lawful 

for every ſuch Woman, Sc. this ſhall be intended a Woman who hath ſuffered ſuch Recovery. 

And therefore it appears to be the Intent of the Statute to make the Recovery void againſt the 
Woman, and that ſhe ſhall have Power during her Life to diſcontinue, ergo during her Life the 

Heir may not enter. by Force of ſuch Recovery. So that it ſeems by the ſaid three Branches that 

the Plaintiffs cannot enter during the Life of.the Defendant being Tenant in Jail. And as to the 

Covin, it ſeems to me that it is nat well averred, for by the Replication the Recovery is ſhewn, 

and the Title thereof; and then the Plaintiffs have not deſtroyed the Title, but have fully con- 

feſſed it, for when a Thins is ſhewn, and is not afterwards traverſed, nor averred ſpecially to the con- 

trary, it ſhall be taken to be confeſſed. So is it here; and the Proteſtation is not material, for 

when it is contrary to a Thing confeſſed- by Implication, or by expreſs Words, it is to no Purpoſe. 

And therefore the Title ſhewn is not deſtroyed, but confeſſed, inaſmuch as it is not traverſed, nor 

. confeſſed and avoided. And then the Covin is repugnant to the Confeſſion, for Covin and good 
* M. 18. Fa. 4. Title are meerly contrary. And this is proved by the ſaid Cale in 13. Ed. 4. where in Dower 
er the Tenant ſhewed that he had diſſeized one A. long before the Writ purchaſed, who had entered 


Per Ct. S. Co. pending the Writ, Judgment of the Writ, and the Demandant ſaid that A. entered by Covin to a- 
—_— 4 bate his Writ, and there by the Opinion of the whole Court the Plea is not good, for inaſmuch as 
B. pl. 1. in voii. the Demandant had not denied the Title of A. he could not have the general Averment of Covin, 


for it is repugnant to the Thing confeſſed. And ſo if a Man marry a Woman Diſcontinuee in 


Tail, and afterwards in a Formedon he and the Woman confeſs the Action, if the Title of the For- 


medon is ſhewn, and the Confeſſion, it cannot be averred that he married the Woman, or ſuffered 


the Recovery by Covin, for there can be no Covin if the Title was good, and if no Wrong is in 


„ e him that has the Title. And in 19. H. 8. where one diſſeizes the Diſcontinuee of Tenant in 
nietter 1. per Tail, and enfeoffs the Iſſue in Tail within Age, he ſhall be remitted, and by the better Opinion the 
ele Port Difſeilin by the Diſſeizor averred without making the Iſſue privy may not hinder the Remitter, in- 
ale cr. Et aſmuch as the Title is not denied. Whenever therefore the Title is confeſſed, Covin cannot be 
oo opal Ink. generally averred, without ſhewing a ſpecial Wrong done in him that has the Title; and here no 
193. pl. 98· Lane Wrong is ſhewn to be done, but a ent dedire by Covin and Confeſſion, whereas a nent dedire is 
44. Po! Sgt. not bad, if the Title is good: For if the Title is not good, the Party is not driven by Law to main- 
RemitterC. tain it, and to fiand in Defence of it, for that would be contrary to good Conſcience, quid a vero 
* non declinabit juſtus. » And therefore Confeſſion of an Action, or et dedire is not ill, it the Title 
be good. And then when the Title is confeſſed to be good, and the vient dedire is averred to be 

© M. 14, #-5: by Covin, and to be bad, this is meerly repugnant to the Title which is confeſſed to be good. But 
Lale 21. he that will be aided by Covin ought to deſtroy the Title, or elle to confeſs the Title, and ſhew a 
auxiver 4 = Wrong done afterwards in coming to it. And therefore if a Tenant for Years would be received 
EE m— to defend his Term by the Statute of G/ouceſier cap. 11. it is not ſufficient to ſhew that the Suit was 
3 brought by Covin, but he ought to ſhew how the Title is not good ; as if it be in a Writ of Entry 
ſur diſſeizin, he ought to traverſe the Diſſcizin, as in many Books it is adjudged; or if he conteis 

4 41. Af. pl 28. the Title to be good, then he ought to make him that has the Ti le privy. * As in 41. A. where 
e ld was found by Office, that one F. who had good Cauſe of Action of ad terminum qui prateriit a- 
45. Colluſion 31. gainſt an Infant by Deſcent, cauſed one H. to difleize the Heir by Covin, againſt whom he reco- 
Remiteer 46 vered by his Writ of Entry ad lerminum qui preteriit, there upon this Office found the King, ot 
e NI. 18. H. 8. 2 A mg had . _— * the Land N — Nona of = 3 8 
5. b. 44. Aſs. ſtanding the Plea and Averment of F. in Maintenance of his Title. So that alcho' the Title be 
=... +a good, * if Covin is practiſed by him that has the Title in coming to it, he ſhall not be remitted; 
43- and this ought to be ſhewn by him that ſhall take Benefit by ir, or otherwiſe be made to appear. 
f2o. Aſ:.p\.14.* And in 20. Af}. in Aſſize by an Abbot it was found for him, and that there was no Colluſion. 
Bie. Cella 3%: And it was prayed by the King's Serjeant to enquire if the Abbot had releaſed, the Aſſize ſaid that 
26. Dures 12, the Abbot without his Convent, by Dureſs done to the Abbot by taking his Cattle, had releaſed 
all his Right to one A. named in the Writ Purveyor to the King, and it was enquired 

whether it was by Dureſs of Impriſonment, and the Aſſize ſaid that it was not, and 

there it is held, that although the Releaſe be found, which prima facie imports Covin, yet 

the King ſhall not have the Land during the Lite of the Abbot, becauſe the ſpecial Matter 
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there was and ought to be found, which proves the Releaſe void, and ſo no Colluſion. And fo : M. g. H. 4.6. 
in 9. H. 4. the King may not have Benefit of Colluſion found generally upon the Statute of B. Celegens 
Marlbridge cap. 6. without the ſpecial Cauſe thereof; for which Reaſon I ſay, that if the King ſhall 16. 43. 
not take Advantage of Colluſion generally found without the ſpecial Cauſe ſhewn, a multo fortiore 
a common Perſon ſhall not take Advantage of it, eſpecially where the Title is confeſſed to be good; 
and for theſe Cauſes it ſeems to me that the Covin is not here well averred without the ſpecial 
Cauſe ſhewn. And he argued further, that Execution of the Recovery ought to be ſhewn, for if 
the Tenant in Tail die before Execution, the Iſſue in Tail ſhall falſify this Recovery, for without 
Execution it is no Diſcontinuance, and therefore Execution ought to be ſhewn. And he argued 
alſo, that it ought to be ſhewn how the Wife of the Plaintiff was Heir to the Tail, and that ſhe 
could not be ſeized in Tail, and that the Statute here ought to be pleaded certainly, and that the 
Place of the making of it ought to be ſhewn ; and for theſe Cauſes he held the Replication ill, and 
that the Plaintiffs ſhould be barred. | | 

Harris argued to the ſame Purpoſe, and he alſo took the Law to be that there could not be Co- on the fame 
vin where the Title is good, except a Wrong is done by him that has the Title, and this ought to Side. 
be ſhewn ; for here inaſmuch as the Title is confeſſed to be good, in that it is not traverſed, nor 
confeſſed and avoided, this Recovery may not be averred to be by Covin, for ſuch Averment is re- 
pugnant in itſelf, and it is inconſiſtent to ſay that he did Right by Covin, for if Right is done and 
no Wrong, then there is no Covin, for Covin is always taken in malam partem; and then if the 
Title be good, (as the Plaintiffs have here confeſſed it is) the nient dedire is well done, for if the 
Woman Defendant ſhould ſtand in Defence againſt a good Title, ſhe would act contrary to good 
Conſcience, and for this Reaſon the Averment of Covin is repugnant to the former Confeſfion. And 
the Statute was never intended to puniſh or defeat all Recoveries by Reddition, or nient decire, but 
only all ſuch Recoveries as are upon a feint Title. And a Recovery upon good Title, where no 
Wrong is done, is out of the Danger of the Statute, and here the Title is confeſſed to be good, 
and then the Confeſſion is no Wrong, and without Wrong there can be no Covin, ergo the Covin 
is repugnant; and becauſe the Title is not defaced in any certain Point, the Averment of Covin is 
not good, And as to the Statute, he took the Caſe here to be out of the Words of it for the Rea- 
ſons before ſhewn ; and as to the ſecond Clauſe of the Statute touching the Entry upon the Woman 
being ſole at the Time of ſuch Recovery, which ſaith “ That the Woman ſhall be barred and ex- 
« cluded of her Title and Intereſt in the ſame Lands,“ whereas the Recovery before barred and ex- 
cluded the Woman, he took it that the Words were not put there in vain, And the Intent of 
theſe Words (as it ſeemed to him) is thus, viz. before the Statute Women would have ſuffered 
feint Recoveries to the Uſe of themſelves for their Lives, and after to the Uſe of other Strangers, 
and whereas they ſhould have had the Uſe before, now the Statute has taken away the Uſe, and 
excludes and bars their Title and Intereſt, viz. the Uſe which they ſhould have had, and ſo inflicts 
a Penalty upon them, but does not give any Entry to the Heir in the Life of the Tenant in Tail; 
for the firſt Clauſe is, That they ſhall enjoy the Tenements in the ſame Manner and Form as 
« they ſhould have done if no ſuch Diſcontinuance, Warranty, or Recovery had been had or made.” 
And if no {uch Recovery had been had, then the Heir ſhould nor have entered upon the Tenant 
in Tail until after his Death, no more ſhall he now. And the ſecond Clauſe is ut ſupra, ** and 
that they to whom, Sc. ſhall enter, and enjoy according to his or their Titles therein,” and the 
Title of the Heir is not until after the Death of the Anceſtor, and not before; and ſo is it in the 
Caſe here. And according to this Expolition, the ſaid Words, iz. © That the Woman ſhall be 
* barred and excluded,“ and the other Words alſo may ſtand together. And in this Senſe he took 
the Statute. And, note, he argued to the ſame Effect with the others before him as to all the reſt of 
the Points that were moved. | | | 

At another Day Molineux Juſtice argued. It ſeems to me that the Plaintiffs ſhall recover. Firſt. as 
to the Covin, it ſeems to me that the Plaintiffs need not to ſhew ſpecial Cauſe thereof ; for there 
is a Diverſity between Covin apparent, and Covin not apparent, for to aver that which is“ appa- o Kew. g;, 
rent is vain, as to aver ſpecially that a Horſe I have bought, which has no Eycs, is blind, is in vain 3 

ecauſe it is appirent. And when the Tenant infeoffs his Son within Age by Colluſion, the Lord . 8. Co. 

Mall ſeize him for his Ward, and ſhall not be forced to ſhew this Colluſion ſpecially. And fo here {2% *- 9:00.54. 
It is in vain to ſhew the Colluſion ſpecially, becaulc it is apparent, for the Woman Defendant, when Co. Li. 30 f. b. 
the was impleaded, came at the firſt Day, and therefore was not amerced, and alſo ſhe was not CT Ro 
eſſoigned, nor had the View, and ſhe loſt her other Advantages, which the Law gave her, by which 3 Heath's | 
Act there appears a voluntary Aſſent in her, and Covin apparent, and then to aver that ſpecially, Wing Max, res. 
which appears by the Record, is in vain. * And the Statute of Veſtminſter 2. cap. 4. recites that pl. 2. Pot. 55. 
the Law was, that if the Huſband would confeſs an Action, the Wife ſhould have Dower by the C. —_ 
Common Law, for it is intended by the Law to be Covin apparent: But if the Recovery had been © 7: ©. 39. b. 
by Default, it was doubtful, * Bur here if the Action had been tried by Verdict of 12 Men, then 1 3 po 
the Cauſe of Covin ought to be ſhewn, for the Law gives Credit to the Verdict. And therefore it . 7 1. 6. 
a Man brings an Attaint he ſhall not have a Szperſedeas, for the Law preſumes the Verdict to be Fus 2 
true till the contrary is tried, which proves what Credit the Law gives to the Verdict of 12 Men: Lee | 
But upon Error in fait, or in the Record, the Party ſhall have a Sure: ſedeas, for the Law judges Fn Divertey 
indifferently of the Truth or Falſhood thereof, and therefore the Party ſhall have a Su-erſedeas, but , 5-H: 7-22: 
not upon Attaint for the Cauſe aforeſaid, viz. for the Credit given to the Verdict. And ſo Covin, perfcteas 6. Bro. 
which is averred in Avoidance of a Trial by Verdict, ought to be ſhewn certainly. And the A- * 
verment of Covin generally is good for another Reaſon, v4z. becauſe the Statute ſpeaks * generally 1 Ni. Rep, 18. 


of Recoveries by Covin. As the Statute of 4. H. 7. cap. 20. ſaith, that if any Recovery be plead- — a for 
ed in Bar againſt the Plaintiff in an Action popular, the Plaintiff may aver that the ſaid Recovery 479. Vin. 


was by Covin; and there by the Generality of the Statute the Party may aver the Covin generally, 1 


lo here, And, Sir, the Statute here, being general, prohibits Covin in Recoverics upon good b. Rel. R. 48. 
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506. per Hobart. 
L. j. 


— 


Titles, as well as upon falſe or feigned Titles, for the Statute is general, and then it follows that 
the Covin generally ſhewn is good, without falſify ing the Title. And as to the other Exception, 
viz. the Entry upon the Recovery, this is not neceſſary to be ſhewn, becauſe the Statute ſpeaks of 
the Recovery only, and it is a Recovery without Execution, and the Statute intended Recoveries 
without Execution, as it is proved by a Proviſo in the Statute, which ſaith, * That the ſaid Sta- 
ce tute ſhall not extend to any Recoveries to be had, except where ſuch Women were then alive, 
&« and then took the Iſſues and Profits of the ſaid Lands, or ſome other to their Uſe, Sc.“ and if 
they then took the Profits, it follows that Execution was not had, and fo the Statute extends to 
ſuch Recoveries before Execution. And as to the other Exception which was taken, viz. becauſe 
it was not alledged how the Wife of the Plaintiff was the Perſon who, Sc. Sir, as to this, it is not 
at all neceſſary, for that the Statute, being general, gives the Averment generally; and beſides in- 
aſmuch as ſhe has alledged that ſhe herſelt was the Perſon to whom the Intereſt and Title, afcer the 
Death of the Woman Defendant, belongs, and the Defendant has demurred upon it, although the 
Replication in this Point were vicious before, yet the Demurrer has made it good, for a Demur- 
a See Anter3. (i) ter is a Confeſſion * of the Matter of Fact before alledged. And ſo the Demurrer, which is a Mat- 
and the Books ter ex P9ft facto, has made the Plea, which was bad before, to be good now. As in a Præcipe 
quod reddat, if the Tenant pleads non-Tenure the Day of the Writ purchaſed, it is no Plea, for 
o see thisand the he might be Tenant afterwards z but if Iſſue is joined upon it, and it is found that he was Tenant 
next Caſe © the Day of the Writ purchaſed, this has made the Plea good, for the Reaſon why it was bad is 
H. 3. 2. a. Bro. now diſproved. So in Debt againſt Executors, if they plead nothing in their Hands the Day of 
1 . the Writ purchaſed, without ſaying, or ever after, the Plea is bad, but if Iſſue is joined upon it, 
T. 11. H. 2. a4 · and it is found that they had Aſſets, now the Iſſue, which was bad, is by the Verdict made good. 


8 H. 11. So here the Plea, which was bad, is made good by the Demurrer, which is a Confeſſion of the Fact, 


b. ger zee. for the Reaſon why it ſhould be bad is now confeſſed to be good; and fo the ſaid Exceptions are of 


_ Weight. And as to the Matter, it ſeems that the Caſe is within the Words of the Statute, for 


inaſmuch as it is here alledged that the Huſband was ſeized in Fee, by this it is proved that the 
Inheritance was his, for every Fee ſimple which a Man has is his Inheritance: And then ſhe had 
a Uſe in the Inheritance of her Huſband. And heargued as if theſe Words in the firſt Part of the 
Statute, viz. (io ber own Uſe) had been in Uſe, and to ſuch Effect he took them, (as I apprehend- 
ed him) and then he maintained that the Woman held the Inheritance of her Huſband, that is to 
fay, his Land in Uſe jointly with the Huſband, and ſo within the Words of the Statute ; and if 
<S.P. a. Rol. R. jt was not Within the Letter of the Statute, then he argued that it ſhould be within the Equity and 

Intent of it; and he made no Queſtion but that the Heir in Tail ſhould enter © preſently, and ouſt 

the Woman Defendant ; and ſo he held that the Plaintiffs ſhould recover. 

Hales J. Hales Juſtice to the ſame Purpoſe. And as to the Covin, the Replication is good without ſhew- 
ing the Cauſe thereof; for firſt it is to be noted, that the Statute is general, for it is, if Women 
by Covin ſuffer any Recovery, &c. which general Words prohibit Covin in Recoveries upon good 
Title, as well as upon bad Title, and reſtrain that which was lawful before, for at the Common 
Law the Woman named in this Statute might lawfully make a Releaſe to the Diſſeizee with War- 
ranty, or ſuch a Woman being ceſtuy que Uſe might make a Feoffment, or do other Acts at that 
Time lawful, which now the Statute prohibits. So that although a Recovery upon good or bad 
Title had been heretofore without Puniſhment, notwithſtanding they had been by Covin, yet the 

Statute now prohibits the Covin, as well where the Action is upon good Title, as where it is upon 


4 Vin. abr. ti. bad Title, and ſuch was the Intent of the Makers of the Statute. © For if a Woman had for her 
ovin A. 2. 


3 4 Jointure an Eſtate Tail according to this Statute with Warranty, and had been impleaded by Action 


upon good Title, and by Covin had confeſſed the Action, this is clearly within the Compaſs of 
the Statute, by the Intent of the Makers of it; for although the Title of the Action be good, yet 
if ſhe had vouched, and recovered in Value, this Recovery in Value ſhould go to the Benefit of 
„ Poſt..54. pee the Iſſue in Tail, which now her Covin has deſtroyed. And ſo although the Title be good, yet 
Meunagze C. J. this Covin ſhall bring the Woman within che Penalty of the Statute. And therefore Covin may 
f Wing, Max, be © where the Title is good, for the Makers of the Statute conſidered the Frailty and Inconſtancy 
reg. 33. Pl. 2. of Women, who might eaſily by flattering Words be deluded and enticed to Covin, and therefore 
they ordained againſt them a Penalty, as a Bridle to their Inconſtancy, and would not make them, 
who have ſo little Diſcretion, Judges of the Goodneſs or Badneſs of the Title of Actions, but pro- 
hibited their Covin. For which Reaſon one may aver the Covin generally. For if the Title be 
good, then there is no ſpecial Cauſe of Covin which may be alledged, but it ſhall be averred gene- 
rally, as in the Caſe before put a Man ſhall aver generally that the Recovery in Action popular 
was by Covin; for there could be no ſpecial Cauſe of Covin there. And ſo by the Starute of 1 3. 
Rich. 2. cap. 17. which ordains, where Tenants for Life being impleaded are of Covin with the De- 
* Mos: i 4- mandants that the Tenements be recovered, he in Reverſion ſhall be received, &c. * there he ſhall ſay, 
Seit B3.4Bro, 36. that the Tenant for Life pleaded feintly, and he ſhall pray to be received, and this Cauſe gener 
T. 3. H. 6. 14. rally ſhall be good by Reaſon of the Generality of the Statute, for whether the Title of the Action 


a. pl. 11. Fitz. 


Receit 30. Bro. a. be good or ill, yet if the Tenants were of Covin with the Demandants, the Reverſioner ſhall be 


— 2 5 received, and then the ſpecial Cauſe of Covin or feint Pleading ſhall not be ſhewn in Reſpect of 


Ab. tit. Reſ- the Generality of the Statute. So that where Statutes ſpeak of Covin generally, it ſhall be ſhewn 
ceipt Pl. 5- generally, but otherwiſe of Covin at the common Law. And if the Makers of the Statute of 11. 
H. 7. had only intended Recoveries by feint Titles, they would have expreſly given the Penalty to 

5 3 . R. Covin in Recoveries upon feint Titles, for it would have been a great Overſight in them to have 
ne , ſpoken of Covin in Recoverics generally, when they only intended Covin in feint Recoverics. But 
that was not their ſole Intention. For the Iſſue in Tail might fallify a feint Recovery by Covi, 

before, but whether the Title be feint or good, the Covin is only prohibited by the Scatute, and 

| | | Coin 

8 


@ 


£ Wall wg Tk cD, 3 


* 


—_—_— 


Covin may alter the Matter where the Title is good. As in the ſaid Caſe of 19. H. 8. where one, 


diſſeized the Diſcontinuee in Tail by Covin, to the Intent to enfeoff the Iſſue in Tail within Age 2 OED 


5 12. b. Per 6 Ju- 


who had no Knowledge of the Covin, the Feoffee ſhall not be there remitted by the better Opinion, een agen 2, 


notwithſtanding his good Title, and this is becauſe of the covinous Intent. And there it is put, 22 ol. 
that if my Anceſtor diſſeizes me, to the Intent to make a Feoffment with Warranty to bar me, al- 93. Lane 44. 


. as K Wing, Max. reg. 
though the Warranty is made 20 Months afterwards, yet it is a Warranty which commences by 157. pl. 37. 
Diſſeizin; ſo that the Intent gives a different Effect to the Act. And if a Woman has good Nn. br: dt. 


Title of Dower, if ſhe be of Covin that the Tenant ſhall be ouſted by one againſt whom ſhe re- - wg 4 
covers, yet ſhe ſhall not hold it, but ſhall be a Diſſeizoreſs; and ſo Covin may be here, tho' the e 48. 
Title is good. And as to that which has been ſaid, @ vero non declinabit juſtus, true it is, * but G Th4S. 
when Truth is mixed with Covin as a noxious Herb, and Covin with Truth, this Conjunction and = wig” hy — 
Mixture makes the whole unſavory, and he Goodnels is perverted to Wickedneſs. And the Co- Ig” 
vin here ſhews itſelf apparently, for it appears by the Record that the Woman Defendant being Mas. rex, 157. 
impleaded in the firſt Suit had not View, Voucher, Eſſoign, nor other Delays, which every one ?* 37. 

that is impleaded upon good Title may with ſafe Conſcience take as Advantages given by the Law, . ,, 


and therefore that which appears here need not be averred, ſo that for theſe Cauſes the Covin is 46. Ms. 


well averred without ſpecial Cauſe ſhewn. And as to the other Exception, viz. that Execution of 22% 42 Bro. | 


| 1 Is. Fitz, F 
the Recovery is not ſhewn, this is not neceſſary to be declared, tor the Statute ſays, that the Kecove ds 1000, 2g. 


ſhall be void, and then it was not the Intent of the Statute that Execution ſhould be ſued upon a 1 
void Recovery, for which Reaſon the Recovery ſhewn by itſelf is ſufficient. Then as to the other pl. 28. h. 
Exception, vz. that it is not ſhewn certainly how the Wife of the Plaintiff is Heir; Sir, this , Rennt- 


. 5 . . | ter 46. 44. Afs. 
is not neceſſary for four Cauſes ; one Cauſe is, for that the Statute is general, viz. it ſhall be Iaw- pl. 29. Br 


Bro, 


ful for the Perſon to whom, Ec. to enter : So that the Statute being general gives the Party a gene- 2 
ral Anſwer according to the Statute. And therefore it a Statute was made, that it any Woman 4 b. M8. H. 4. 
conſent ro a Raviſher, the Parſon of the Pariſh where ſuch Woman dwells ſhall enter and hold to N g 

him and to his Succeſſors, there if any ſuch Parſon conveys to himſelf Title of Entry, he ſhall ſhew Br». Collufon 


n 


the Conſent to the Raviſher, and ſhall ſhew that he is Parſon, and that he ought to enter, and ny =w_ 
he needs not ſhew how he was preſented, inſtituted, and inducted Parſon, becauſe he ſhall give b. 3. Co. Lis 
an Anſwer as general as the Statute itſelf was. And the Statute of 5. R. 2. cap. 7. ordains; Tha: 3c 1 
none make Entry into Lands and Tenements, but in Caſe where, Entry is given by Law, there the Writ ©2-31- a. 6. c. 
upon this Statute, and the Count alſo ſhall be general, . that he hath entered into Lands and 14 b. . Kal. 
Tenements, where the Entry was not lawful, and the Plaintiff ſhall not ſhew any Title in himte!!, ag oy 

or Cauſe why the Entry of the Defendant was not congeable, but as general as the Statute is, 2. Finch W, 
ſo general ſhall the Writ and Count be. And ſo the Statute of 8. H. 6. cap. . ordains than m ne Pott. 54. 
ſhall enter into Land with forcible Hand, there the Writ and the Count ſhall be general, dg. that a g.. the Ovini- 
the Defendant with forcible Hand hath expelled and diſſeized the Plaintiff of his Freehold, and ons of Hy and 
he ſhall not ſhew Title to the Freehold, nor in what Manner, or of what Kind the Force is, and SD 2 * * 
this is by Reaſon of the Generality of the Statute. And the Statute of Maintenance ordains, > Pant, 29, 
that none ſhall maintain any Quarrel, &c. there the Writ and Count ſhall be general, viz. that the _— " FY 
Defendant hath maintained ſuch an one in quadam tranſgrefſſione, and he ſhall not ſhew ſpecially what 


Treſpaſs, Cc. and this is becauſe of the Generality of the Statute. So here inaſmuch as the Sta . See B. N. c. 


tute is general, the Averment ſhall be general, for which Reaſon it is well averred. The ſecond Il 


2 . 4 1 s 78. Gouldſb. 26. 
Cauſe to prove the Averment good is, for that if the Wife of the Plaintiff ought to ſhew certainly Hob. 233. Hurt, 


how ſhe is Heir, yer it might be that another is now Heir, and yer ſhe ſhall hold the Land. e\yeam. 1. car. 
As put the Caſe that the Wife was enſcint with a Son at the Time of the Death of her Huſband, 28. 

and before the Son was born, the Wife ſuffered a Recovery by Covin, and the Daughter now , + a 
Plaintiff entered, and afterwards the Son is born, now he is Heir, and yet the Daughter ſhall hold 23. Fitz. Deviſe 
the Land during the Lite of the Wife, becauſe ſhe was then in rerum naturd, and took the Ad- 5 9%: of 


Deſcent. 2. Done 


vantage which was then given to her alone, and ſhe ſhall hold it, and the Son born afterwards 5. Wing. Max. 
ſhall not recover it of her, no more than in the Caſe in 9. H. 6. * where a Man deviſed Land to“ 403. Pl. 30. 
one for Lite, Remainder to the right Heirs Males of the Devifor, and to the Heirs of his 


Body begotten, and Tenant for Life died, and the next Heir to the Deviſor being a Woman 
— entered, and afterwards ſhe had a Son, and there it is held by the better Opinion, that the Son 


ſhall not oſt the Woman, becauſe the Son born afterwards ſhall not take away the Land before 
veſted in the Woman as Heir for Default of ſuch a Perſon then in rerum naturd to take the De- 
viſe. And ſo here, the Wife of the Plaintiff might be a Daughter, or the Iſſue of a Daughter, 
and might enter before a Son was born, in which Caſe ſhe ſhall hold it during the Life of the 
Tenant in Tail, and no longer, for this Statute has not deſtroycd the Tail, but the Intent of it 
is to preſerve the Tail; and then if the Wife of the Plaintiff ought to ſhew how ſhe is Heir, 
(there being a Son born ut ſupra) thereby ſhe would give the Defendant an Occaſion to ſhew that 
the Son was Heir, which would be a Means of joining Iſſue upon that which is not iſſuable, for 
the Matter may well ſtand together, and yet the Daughter ſhall hold the Land; ſo that this 
would be an apparent Contrariety in the Face of the Court, and for this Cauſe the Plaintiffs ſhall 
not be driven to ſhew how ſhe is Heir. The third Caule to prove this general Averment good 
is, for that it may be that he who has Cauſe to enter upon a Recovery by Covin may have one, 
two, or more Cauſes. As if a Leaſe for L'fe is made to a Woman for her Jointure according to this 


, Statute, Remainder for Years, Remainder for Life, he in the Remainder for Years makes him 


in the Remainder tor Life his Executor, and dies, the Woman Tenant for Lite ſuffers a teint Re- 
covery, he in the Remainder for Lite being alſo Executor enters, if afterwards in pleading he in 
the Remain.ler might not ſay that he was the Perſon to whom, Sc. but ſhould be driven to 
ſhew ſpecially how, then he ſhould ſhew double Matter, and ſo the Cauſe ſhewn would be double, 
or perhaps treble, which would much inveigle the Court. And alſo if he ſhould be forced to 


hold 


9. 


— 


/ 
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hold himſelf to one Cauſe, then it would be an Eſtoppel to him at another Time to ſay that he 

entered for another Cauſe, which would be miſchievous to him. Wherefore the Averment gene- 

rally that ſhe is the Perſon to whom, Sc. is good without ſhewing how. The fourth Cauſe to 

rove the general Averment good here without ſhewing how, Sc. is, for that the. Wife of the 

laintiff was once in Poſſeſſion, ſo that the Eſtate in the Thing is executed, and upon this the 

Plaintiffs have brought an Action of Treſpaſs, in which Caſe they ſhall not plead ſo ſpecially, nor 

« See Ante 46. be forced to ſhew as much Certainty, as if they were demanding the Execution of a Thing, 
| (4) andthe | And therefore if Adminiſtrators bring an Action of Treſpaſs for Goods taken out of their Poſ- 
cited, See Cro. ſeſſion, they ſhall not ſhew the Letters of Adminiſtration : Otherwiſe it is, if the Action was 
; 499. Can % brought for Goods taken in the Lifetime of the Inteſtate, for there they never had any Poſſeſſion 
: of the Thing, but it is to be executed. So if a Leaſe is made for Life, Remainder in Tail, and 

b H. 14. H. 8. he in the Remainder is ſeized, after the Death of the Tenant for Life his Iſſue ſhall have a Forme- 
38. f. per 8.3, don, and ſhall declare upon anꝰ immediate Gift, and {Mall not ſhew the © Deed thereof; otherwiſe 
Wing, Max. it is, * if it was to execute the ſame. So here, inaſmuch as the Plaintiffs were once ſeized, they 
Poſt, 37. r ac. need not ſhew how Heir, as they ought to have done, if they had ſought to execute the Thing; 
and therefore in this Point the Replication is good. And three Objections have been made to 

18. H. 8. 4. a. the contrary, which I will anſwer. Firſt, it has been ſaid, that if the Detendant ſhould anſwer 
Bro. Magen- and ſay that the Wife is not the Perſon to whom, Sc. this Iſſue would be too incertain to be 


. 20. Aſs, pl. 1 
19. per Noreen. tried: Sir, as to this I anſwer, that in many Caſes Iſſues ſhall be joined upon as great an Incer- 


31. Aſp: *7* certainty as this is here. For in Treſpaſs if the Defendant will ſay it is his Freehold, the 
. 4. 39. a. Plaintiff may ſay it is his Freehold, and traverſe without that that it is the Freehold of 
Fitz. as ro. the other; this Iſſue is good and ſhall be received, notwithſtanding there may be many 
34- Formedon Ways to prove it; and fo although it is in a Manner incertain how it is his Freehold, yet 
23 Pod. 140, the Iſſue is good. So in Waſt, no Waſt done, or in Treſpaſs, not guilty, are good Iſſues, and 
Heath's Max. yet they comprehend no Certainty. And in Treſpaſs for Goods taken, the Detendant juſtified 
5 as joint Executor with the Plaintiff to J. S. and that the Goods belonged to the Teſtator, &c. 
the Plaintiff ſaid that the ſaid Teſtator deviſed to him all his Goods which remained after the Le- 
2 H. 9. H. 7.15. gacies paid, and ſhewed that he made ſuch and ſuch Legicies, which were all his Legacies, and 
pt mo that. chey were paid, aud that afterwards the Plaintiff was poſſeſſed of the Goods as of his own 
Bro. Mogan proper Goods until, &c. and the Defendant ſaid, that the Teſtator made ſuch a Legacy to ſuch an 
bag gt one, which is not yet paid, without that, that the Legacies ſhewn by the Plaintiff are all the Lega- 
| cies, Sc. and this was held a good Iflue, and yet whether or no all the Legacies were paid was an 
* T. 6. H.7. g. incertain Iſſue, but nevertheleſs the Iſſue was holden good. And ſo it one counterpleads a 
Fitz. Replic. 44. Voucher, viz. that neither he nor any of his Anceſtors ever had any Thing, Fc. he ought to ſay, 
3 and of this he puts himſelf upon the Country, ſo that the Iſſue is joined preſently upon an Incertainty. 
| And the like is done in many other Caſes, and ſo is it here. Secondly, it was objected, that if it 
# 5 $3. ay Sc was ſhewn certainly how the Wife of the Plaintiff was Heir, the Defendant might ſay that ſhe 
Ida joined g. had a Brother, Sir, to this I have already given for Anſwer, that ſo it might be, and yet the Wife 
Replic, 5s. of the Plaintiff ſhould hold the Land during the Life of the Woman Defendant. And it was al- 
ſo ſaid, that the Deſendant might ſay, that the Plainritf is a Baſtard ; Sir, to this I ſay, that the 
11 | Defendant might not have ſuch, nor any other Anſwer to the Cauſe, no more than upon Receit 
[AA of him in Reverſion, for that ought to be ſhewn, but it is not traverſable; no more ſhall the 
| Cauſe here be, wherefore this is ſufficiently anſwered. Thirdly, it was objected that Pleas ought 
to be certain to every Intent, which the Replication here is not in this Point; Sir, this is not ſo, 
1.6 = for in Treſpaſs his Freehold is a good Plea, and yet it is not certain to every Intent, for it may 
i be that the Plaintiff has an Eſtate for Years, in which Caſe he ſhall puniſh the Defendant not- 
withſtanding it be his Freehold. And fo Diſſeixin by J. S. to the Defendant who enfeoffed the Plain- 
tiff, upon whom the Deſendant entered, is a good Plea, and yet it may be that the Defendant re- 
* 2. 8 ne. leaſed after the Diſſeizin. So that Certainty in Pleas is not always requiſite. 5 And there is a 
| Replie. 4 hes Caſe where Tenant at Will brought an Action of Treſpaſs againſt one Continuando, Sc. and re- 
Treſpaſs 227, covered Damages by Award; and yet the Replication, in which the Eſtate at Will was firſt ſhewn, 
was not certain, for he ſhewed in the Replication that ſuch an one was ſeized, and leaſed at Will, 
Sc. in which Caſe it might be that he had determined his Will afterwards, but yet the Replica- 
tion was adjudged good, notwithſtanding the Incertainty ; ſo ſhall it be here notwithſtanding any 
of theſe three Objections. Another Objection was made to the Replication, becauſe the Plaintifs 
have ſaid, that upon their Entry they were ſeized in Tail in Right of the Wife of the Plaintiff ; 
Sir, this is well enough ſaid, for they have ſaid, quorum premiſſorum pretextu, which Clauſe refers 
to the whole Matter, viz. to the Statute, and to that which is expreſſed in the Anſwer and in 
in the Replication; and the Defendant hath ſaid in her Anſwer, that the Wife of the Plaintiff 
was Heir to George Taillois, and then inaſmuch as the Defendant has confeſſed her to be Heir, and 
the Statute gives the Entry to the Heir ſpecial, viz. in Tail, and the Averment is that ſhe was 
the ſame Perſon ut ſupra, which is to be intended in Tail, it ſeems to me that the Plaintiffs ſhall 
be ſaid to be ſeized in Tail, in the ſame Manner as if the Defendant had been dead ; for the Sta- 
tute ſaith, that he Perſon to whom, Sc. ſhall enter, and enjoy according to his Title, and upon the 
whole Matter the Tail is ſhewn to be their Title, and thereot they ſhall be ſeized. And in Treſpaſs, 
if the Defendant will ſay, that J. S. the Father of the Plaintiff, whoſe Heir he is, leaſed the Land to 
the Defendant for Years by Deed which he ſhews forth, in which there is a Condition to re-enter for 
Default of Payment of Rent, and the Deed is entered verbatim, it is ſufficient for the Plaintiff to ſay that 
the Rent was in Arrear to him at ſuch a Day, and he entered for Default of Payment, and this Repli- 
cation is good without-ſhewing that he is Heir to the Father, and that the Reverſion deſcended to him 
&c. for upon the whole Matter diſcloſed by the Plaintiff and Defendant his Entry appears to be lawful. 
Sohere, upon the whole Matter the Eſtate, viz, theTail appears, and therefore the Replication is good. 


An. 
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And as to the Exception taken becauſe it was not ſhewn certainly whether it was an inheritance or 

Purchaſe, Sir, this is not material to be ſhewn, for it ſhall not be intended to be by Diſſeizin, ex- 

cept it be ſo ſhewn. And as to the Exception taken, becauſe they have not pleaded the Statute 

certainly, nor the place where it was made, Sir, this is not neceſſary, for it is a general Act, of 

which all People are bound to take Notice; and therefore it is not neceſſary to ſhew it cer- 

tainly, quod omnes Fuſticiarii conceſſerunt. Then as to the Statute, it ſeems to me that the Wo- 

man Defendant here is within the Words of the Statute, and if ſhe be not, yet ſhe is in- 

cluded within the Equity of it. For firſt the Words are, that if any Woman, who hath an Eſtate 

in Dower, for Life, or in Tail, jointly with her Huſband, or ſolely to herſelf, or to her own Uſe, 

in any Mancrs, Lands, &'c. theſe Words may be taken, where ſhe has a Uſe in Land, or Land 

in Uſe, which is all one, and theſe Words which are obſcure are explained by the Words fol- 

lowing in the Statute, which are, that if ſuch Women ſuffer any Recovery of the ſanie Lands againſt 

them, or any of them, or any other ſeized to their Uſe, or to the Uſe of any of them, according to the 

Form aforeſaid, that then, Sc. which Words, viz. or any other ſeized to their Uſe, fully declare 

and explain the Senſe and Manner in which the Words aforeſaid are to be taken, which is, that 

thoſe Women, that have a Uſe, ſhall be within the Words, Sc. For an Eſtate in Uſe is not 

mentioned but in one Place in the Premiſſes of the Statute, viz. where it is ſaid, or ſolely to 

ber ſelf, or to her cwn Uſe, for the other Clauſe which ſpeaks of a Uſe, viz. or by any Perſon ſeized 

to the Uſe of the ſaid Huſband, or of his Anceſtors, is to be intended where the Thing out of 

which the Ule iſſues is given, viz. the Demeſn, ſo that an Eſtate in Uſe is not mentioned or 

intended by this Clauſe, nor in any other Clauſe before it, but only in the ſaid Clauſe which ſaith, 

or ſole'y to herſelf, or to her own Uſe. And then if this Clauſe only ſpeaks of a Woman ceſtuy 

que Uſe, and the ſaid Claule alter, which ſpeaks of Recoveries had againſt Women, or any 

ſeized to their Uſe, or to the Uſe of any of them, is only referred to this, it cannot be denied but 

that the Caſe here, where the Woman had a joint Eſtate in Tail with her Huſband in Uſe of 

Land of the Inheritance of the Huſband, is fully within the Words cf the Statute. And it is 

to be noted, that this Statute was made within 15 Years of the Statute of 1. Rich. 3. cop. 1. which 

ordains, that the Acts of Ceſtuy que Uſe ſhall bind him and his Feoffees ; and perhaps ſome, 

who were Makers of the ſaid Statute, were alſo at the making of the Statute of 11. H. 7. and 

therefore they well conſidered the Effect of the firſt Statute, which was, that a Recovery had 

againſt Tenant in Tail was not good longer than during the Life of the Tenant in Tail. And 

then if the Statute of 11. IL. 7. ſhould ordain no other Penalty than only to make the Re- 

covery void againſt the Ifſues, and that they ſhould enter as if no ſuch Recovery had been, then 

the Statute would be in vain, for it would provide only for that which was provided for before ; 

but the Statute has a quite different Intendment, for it makes that which was lawful before to be 

now unlawful ; and if Tenant in Tail of Land had ſuffered ſuch a feint Recovery, as in our 

Caſe is alledged, this had been avoidable by the Iſſues in Tail, as it ſhall be by the Iflues in 

Tail in Uſe. And then inaſmuch as the Tenant in Tail in Uſ- might do as great prejudice as 

Tenant in Tail in Poſſeſſion, and no more, and they are in equal Degree, it ſecms the Intent of, 
the Statute: was to provide as well for the one as the other, and fo the Intent“ ſhall aſſiſt the Ob- Dd 6 
ſcurity of the Words in the Conſtruction of the Words themſelves. And it ſhe be not within Fl. 81. #2 0% 4. | 
the Words of the Statute, yet the Equity of the Statute will extend to her. For although this 

Statute reſtrains a Principle of Law, in that it will not ſuffer Tenants in Tail to bind their Iſ- 

ſues by Recoveries, or Warranty, Sc. yet it ſhall be extended by Equity, inaſmuch as it was 

made in Reſtraint of the Liberty which the common Law gave to the Prejudice of others. And 

upon this Ground there are many ſuch Statutes extended by Equity. As the Statute of Marl. Hard 210. 
bridge cap. 6. ſpeaks of thoſe that ſein falle Feoffment's of their Lands, which they will leaſe jor H Ses. 
| Term of Years, to defraud the chief Lords of their Wards; which Statute ſpeaks only of Eſtates« . 
for Years, and Feoffments, yet a Leaſe for Life, or a Gift in Tai! to the Iſſue is taken within aA] * 
the Equity of the Statute, becauſe the Statute was made in Reſtraint of that hurtful Liberty, T. 19. l 6 74 
which Tenants enjoyed by the common Law to the Prejudice of their Lords.“ So the Statute . A, . 
of 4. H. 7. cap. 17. faith, that if ceſiuy que Uſe of Land holden by Knight's Service de, and no Will Fi's. Tait 15 
by bim declared, the Lord ſball have the Ward, there if he declare a Will in Tail, yet the Lord 14 5% 15: 
ſhall have the Ward by the Equity and Intent of the Statute, and not by the Words; for a Will ol 15. Pro, Ef. 
in Tal is a Will, although the Reverſion of the Uſe deſcends; but the Equity of the Statutte n 
extends to it, for the Statute was made to give Remedy, where Wrong, Injury, and Covin were T. p!.4.Co. LA. 
before; for ſuch Uſes * were invented and deviſed upon Craft and Subtilty to defraud Lords Of d. Pre. & ade, 
their Wards and other Things. / So the Statute of Weſtminſter, 2. cap. 1, ſpeaks only of three 2-80. Kei“. , 
Gifts in Tail, viz. in ſpecial Tail, in Frank Marriage, and in general Tail, and recites the Words S.. g... * 


alk. 621. 1, P. 


of the Gifts; © yet it Land 1s given to one and to his Heirs, and if the Donee die without Heir 6. f RG 
20. In. r. 


of his Body, that it ſhall remain to another, this ſhall be a good Tail by the Equity of the dt. EH» T. and 


Statute although it be out of the Words : For at the common Law the Intent of the Donor was Ne * 
infringed and eluded, which was contrary to right and good Conſcience, and therefore the Sta. 3a. pl. 16. T1. 


tute, being made to reſtrain that vicious Liberty of breaking ſuch Intents, which was ſuffered K, N38. 
by the common Law, ſhall be extended by Equity. And ſo the Statute of /Yeſtminfter 2. cap. 3. & 481. Co. Liu. 
faith, the Heirs, and they to whom the Reverſion belongeth ſhall be admitied, &c. by the Equity of ez 2: Bel. 


: : g , : Abr. 436. D. pl. 2. 
which Statute he in Remainder ſhall be received, for the common Law, which would not per- Moor 2, pl. 3. 


mit him to be received, ſuffered a Wrong, and this Statute being made for the Relief thereof, 184. 3 
&. 346. 


ſhall be extended by Equity: And fo by the Equity of the Statute of 13. Rich. 2. cap. 17. Vin. Abr. Tit. 

which gives Receit tor feint Pleading, Reccit ſhall be had for feint detending. And an Action e 4+ . 

of Account which is given to Executors by Statute ſhall be extended by Equity to Adminiitra- * Vin. Abr tit, 
ccelwt A. 2. 


* ; : 5 ; rors., oP 5 in Nets, 
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tors. For if the Law were defective in theſe Points it would ſuffer a Wrong to be done to 
others, and therefore Things in like Miſchief ſnall be taken by Equity within the like Purview. 
dT, 4. H. 6. > And ſo the Statute of 1. H. 5. cap. 3. gives an Action for forging falſe Deeds, by which the 
Bay pr Titles and Poſſeſſions of others are troubled; here the Statute is in the copulative, yet if the Title 
Bro. 14. P. 15. only be diſturbed, it ſhall be taken within the Equity of the Statute, for the Diſſeizee who 
Bo: Fit, Vi hath only a Right ſhall have an Action, as it is adjudged. So that we ſee where the Common 
Abr. tit, Forgery Law ſuffers any thing to be done, or gives any Perſon a Liberty or Priviledge, which is hurt- 
H.p-2-6: ful or prejudicial to another, and a Statute is made for the Redreſs of it, that by the Equity of 
that Statute a like Thing ſhall be taken within the like Purview. And ſuch Conſtruction of 
Statutes is of great Help and Relief to innocent and guiltleſs Perſons, and a great Diſcomfort 
and Terror to the guilty and evil Doers, and therefore it is beneficial to the Public-Weal, which 
the Law principally regards. In our Caſe then, the Liberty which the Law gave to Tenant in 
Tail to diſcontinue, or ſuffer a Recovery, or to do ſuch Acts, was prejudicial to many ; for the 
Reverſion was thereby deveſted out of the Donor, and Prejudice was done to the Iſſues, for ſuch 
Recovery (as is here alledged) made by William Tailbois was a diſcontinuance to them, which alſo 
was contrary to the Intent of the Donor ; ſo that more received Prejudice than Benefit from it. 
1 And thus it was with regard to Tenant in Tail in Uſe, for the Recovery here had by WÄilliam 
res bn Os Tailbois for the Time took away the Reverſion of the Uſe, © for he who recovers having the 
40. B. N.C.Y60-] and is ſeized to no Uſe. And then when the Statute was made in Reſtraint of ſuch hurtful 
Liberty of the Tenant in Tail in Poſſeſſion, and the ſame Miſchief and Prejudice is done by Te- 
nant in Tail in Uſe, I conclude that this ſhall be taken within the Equity of the Statute for the 
Cauſes before ſhewn. And ſo the Woman Defendant is within the Purview of the Words of 
the Statute, and within the Equity of it alſo. And therefore for theſe Cauſes the Plaintiffs 
ſhall recover. "IE 
KI Art another Day Brown Juſlice argued. And he was of the contrary Opinion for two Cauſes 
in the Pleading. One was, for that the Cauſe of Covin is not ſnewn. For although the Sta- 
tute ſpeaks generally of Covin, yet it refers the Pleading thereof to the Common Law, and 
| therefore inaſmuch as the Cauſe of the Covin is not ſhewn, the Replication is bad. The other 
4 Vide B. N. c. Cauſe was , for that the Plaintiffs have not ſhewn how the Wife of the Plaintiff was Heir, and 
$82 lin 26. therefore ſhe could not be ſeized in Tail as it was pleaded. And as to the Execution, he held 
Hob, 233. Hutt. that it was not neceſſary to be ſnewn. And as to the Matter in Law, he held the Caſe here with- 
wc in the Words of the Statute, and if it was not, yet he held it to be within the Equity of it, 
becauſe the Statute was made in Avoidance of Covin, which is to be abhorred, and therefore 
the Statute is beneficial to the public Weal. But for the ſaid Defects in the Replication, he held 
that the Plaintiffs ſhould not recover. | 
Mountagze C. J. Mountague Chief Juſtice, It ſeems to me, that for one Defect only in the Replication the 
Plaintiffs ſhall not have Judgment. Firſt it ſeems to me, that Covin is well averred without ſpe- 
* x: Finch- 35: cial Cauſe ſhewn, * For Covin (according to the true Definition of it) is a ſecret Agreement de- 
9. Co. 09, b. termined in the Hearts of two or more Men, to the Prejudice of another. As if Tenant for 
Co, Lit. 357- Life will ſecretly conſpire with another, that the other ſhall recover to the Prejudice of the Re- 
f Covin may not verſioner, for by this his Reverſion ſhould” be taken away; and this Conſpiracy is and may be 
tebut between a. termed;Covin, for all the Parts of the Definition of Covin are there fully performed, for there is an 


. 39. H. 6. 19. x 5 1” . Yr . . * 
b. Per rf. his. Union of their two Hearts, and it is done ſecretly, and it is to the Prejudice of a third Perſon, 


da and fo it is a perfect Covin without Defect or Blemiſh, * And, Sir, this Covin to have a Re- 
A. But Fraud covery may be as well where the Title of the Recovery is good, as where it is feint or bad. 
ws Re gm» And therefore, if a Woman has Cauſe of Dower, and is of Covin that the Tenant ſhall be 
„ Per Cu. ouſted by A. againſt whom ſhe recovers, and has Execution, her Eſtate ſhall be adjudged, 
Holes J. 8 8 againſt the Diſſeize, to be by Diſſeizin, and yet the Title of the Recovery is good and true, 
7 but the Covin is the Cauſe why it ſhall be looked upon to be by Diſſeizin. So if the Iſſue in Tail 
there cited, Who has good Cauſe to have a Firmedon in Deſcender upon a Diſcontinuance, be of Covin that 
' M. 18. H. 8. A. ſhall diſſeize R. againſt whom he recovers, he ſhall not be remitted, although his Title be 
8 good, but he ſhall be adjudged a Diſſeizor by reaſon of the Covin. And theſe two Caſes are 
ſo adjudged in our Books, which prove that Covin may be where the Title is good, and the 

Title ſhall not give Benefit to him that has it, by reaſon of the Covin, for the Mixture of the 

good and ill together makes the whole bad, and the Truth is obſcured by the falſhood, and the 

Virtue drowned in the Vice. And ſo here, although the Title of WÄilliam Tailbois, who reco— 

vered in the Formedon, be good, yet there might be Covin between the Woman now Defendant 

and the ſaid William Tailbois, and then to ſhew Cauſe of Covin to falſify the Title in any Point 

is not requiſite, becauſe the Title may be good, and yet there may be Covin, and ſo they 

may ſtand together, and therefore it ſhall not be neceſſary to ſhew Cauſe, Sc. And, Sir, the 

Title is to be tried between William Tailbois and others, and not between the Plaintiff and the 

Defendant here, for they are Strangers to the title of the Formedon, and it is not the Courſe of 

Law to try the Title of any Man between Strangers, where he that has the Title is not Party. 

But if the Plaintiffs had claimed by William Tailbois, or under his Title, then it would be more 

reaſonable to force them to try the Title by whom they claim, but they don't claim by ſuch 

Title, and therefore by the due Courſe of Law the Diſcuſſion of it does not come now in De- 

bate, and for this Cauſe it ſhall not be ſhewn. Allo there is another Reaſon to prove that the 

Cauſe of Covin ſhall not be ſhewn, for at this Time the only Thing to be diſcuſſed is, whether 

or no the Woman Defendant was Party to the Covin, and (as 1 ſaid) inaſmuch as Covin is 

a a ſecret Thing, whereof by Intendment of Law a Stranger cannot have Knowledge, for this 

| Reaſon 
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Reaſon the Law will not force a Stranger to ſhew the Cauſethereof. And if the Defendant pleads : Sire Diverſi- 

that the Plaintiff holds jointly with another, he ſhall not be forced to ſhew of whoſe Feoffment, be- 58. fl. 1. Bet. 

cauſe by Preſumption of Law he cannot have Knowledge thereof; otherwiſe it is of Jointenancy Tenant in com- 

pleaded on his own Side. Andalſo if a Man pleads a Deed which does not belong to him, he ſhall H. 6. * E 

not be driven to ſhew it. So here, foraſmuch as by Preſumption of Law the Specialty of Covin does 75: Pl. 6 Fiiz- 

not lie in the Knowledge of the Plaintiffs, they ſhall not be compelled by Law to ſhew it. Alſo h M. 15 

there is another Reaſon to prove that the general Averment of Covin is good. For if the Law be Conte th. * 

that there may be Covin although the Title is good, then there may be ſpecial Cauſe of Covin. £4. 4. 2. a. Fer 

And in all ſuch Caſes a Man ſhall aver the Covin generally, where the Averment of it is given 7 — 

by Statutes, or by the common Law. The Statute of 13. Rich. 2. cap. 17. gives Receit for Jointenancy 21. 

feint Pleading, and feint Pleading and Covin are all one: and there he ſhall pray to be received by Cas rt, 
Allegation of feint Pleading generally. And ſo Tenant for Years by the Statute of Glouceſter 53. Poſt 94. 
ſhall be received, and ſhall ſay that the Action was brought by Covin generally, as it is ad- 

judged in many Caſes. * And in Aſſize againſt three, one made Default, and a Perſon anſwered v M. 3. H. 6. 

for him as Bailiff, and afterwards he came in and diſallowed him for his Bailiff, and ſaid it was 3e J. 50- 

his Will that no other ſhould anſwer for him, but he would make Default, and not appear, and 26. Default 36. 

the bailiffs of the Place where the Aſſize was brought came and demanded Conuſance by the 

King's Charter, and ſaid that this Default was of Covin to take from them their Conuſance, and 

this Averment of Covin generally was held good, for there is not any ſpecial Cauſe of Covin. 

And in a Formedon by two Coparceners againſt one, the Parties were at Iſſue, and the Tenant : M- 10. H. 6. 

challenged one of the Jurors, and one of the Demandants agreed to his Challenge, to the In- 1 

tent that the Inqueſt ſhould not be taken, becauſe he was infeoffed to his own Uſe, and the other 197. 

Demandant averred the Challenge to be by Covin, and prayed that the Covin might be tried, 

and the general Averment was held good, and it was adjudged that the Covin ſhould be tried. 

So that Covin was averred generally, where there could not be any ſpecial Cauſe thereof. And 

ſo if a Man will alledge Impriſonment in Excuſe of his Default, the other may ſay that this Im- 

priſonment was by Covin generally. And ſo if a Sale in Market-overt be pleaded, the other a H. 23. H. 6. 

may aver it to be by Covin generally, cauſd qua ſupra. So if a Feoffment is pleaded, the other 5: Fit. Repli- . 

may aver that it was by Champerty, generally, without ſhewing any ſpecial Cauſe thereof. ColluGon'y. 2 

And fo in all Cafes where Averment of Covin, or of any other Thing, is given by Statutes 276. ess. 

or common Law, there a Man ſhall aver the ſame generally, where there cannot be any ſpecial coin. B. fl. 4. 

Cauſe thereof; but where there may be a ſpecial Cauſe it is otherwiſe. As in 9. H. 6. where in 

a Præcipe quod reddat the Tenant pleaded in Abatement of the Writ, a Recovery in Aſſize by a 

Stranger by Action tried, and the Demandant would have averred that the ſaid Aſſize was 

brought by Covin between the Plaintiff in the Aſſize and the Tenant, and he was not admit- My. P. 6.41, 

ted to that general Averment without ſpecial Cauſe ſhewn, for there is a ſpecial Cauſe there to Fut 4. Riess, 

put the Party to anſwer, and therefore the Party ought to ſhew the Title to be falſe, for if 5; Bro. 3. Ante. 

the Title is good, there cannot be Covin. But here whether the Title is good or not, yet the OY 

Statute prohibits the Covin, and the Covin is a Condition annexed to his Eſtate, which makes 

the Eſtate defeazible, and therefore it is not the Title which is in queſtion, but the Covin, and 

for this Reaſon the Covin may not lie in a ſpecial Cauſe, and then it ſhall be generally averred, 

as it is, and fo the Averment of it is good. Alſo there is another Cauſe to prove it good. # For e Kitch. 4. 

as the King's Subjects are born to inherit Land and other Things, fo are they born to inherit 

and enjoy the Laws of this Realm, and every Man alike may have the Benefit of the Law, 

and the common Preſumption is, that every Man chuſes to accept of it. But the conirary ap- 

pears in the Woman Detendant, for when ſhe was impleaded in the Formedon, ſhe had not View, 

nor was eſſoigned: and it is to be preſumed that ſhe had Cauſe of Voucher, inaſmuch as the 

Tail is fo old, and ſhe did not vouch, but loſt the Advantages given her by the Law; and 

alſo ſhe came the firſt Day, (and therefore was not amerced) and ſaid that ſhe cou'd not deny the \ 5: 09 41+ 2. 

Action, all which Things prove“ openly a Covin, and as the common ſaying is, it hath Meat 116. pl. 13. 

in its Mouth. * And it is holden in one Book, that where a woman received pleaded in Abate- 452 l 22. 

ment of the Writ, that another had brought a Writ againſt her Huſband and her, pending this i T. H.. 4. 

Writ, upon eigu Titles and had recovered by nent dedire, and had ſued Execution, that this was no EN, 14. 2 

Plea, becauſe no Title was tried in the other Writ, and a nient dedire is no more than a Confeſ- 109. Receit 31. 

ſion of the Tenant, and his own Act. So here, the Recovery by zient dedire is the Act of the 

Party himſelf, and appears to be covinous, and then to ſhew Cauſe of Covin, or to aver that 4 
ſpecially which appears * openly is vain. And therefore for all theſe Cauſes the general Aver- an te fel 

ment of Covin is good. And as to the Exception taken becauſe Execution is not alledged to there cited, 

be ſued, Sir, this is not neceſſary, for the Statute ſpeaks of Recaveries by Covin, and it is here 

a Recovery by Covin, although Execution is not ſued. And as to what has been ſaid to the 

- contrary, that if a feint Recovery is ſued againſt Tenant in Tail, and he dies before Execution, | Viie T. g. 

the Iſſue is remitted, and the Recovery is not executory againſt him, and then if this be ſo, it is out Be. Fut. 48 

of the Miſchief of the Statute z Sir, as to this, if it be fo, yet it is within the Purview of the Sta- Bet 10, Re- 

tute, For the Condition, which the Statute has annexed to the Eſtate of the Woman is broken, 3 

viz, by the Recovery with Covin. “ For if a Man makes a Feoffment to one upon Condition |©0-97-+.Nitch 

that he ſhall not infeoff J. S. although the Feoffee within Age makes a Feoilment to F. M. yet en 

the condition is broken, notwithſtanding the Eftate is defeazible. So here, . although the feint ** Nel R. 453. 

Recovery be defeazible by the R-mitter, if Execution is not ſued in the Life of the Tenant GE: 

in Tail, yet the Covin in the Recovery (which is in Nature of a Condition) is the Cauſeof For- 

feiture of the Eſtate. For there was perfect Covin, and a Recovery without Execution, for 

which Reaſon the Replication is good without ſhewing the Execution. And as to the other Ex- 


ception 


ro, 18. M. 12. 
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See 1. Leon. ception taken, becauſe it was not ſhewn certainly how the Wife of the Plaintiff was Heir, it 
1 ſeems to me, that for this Cauſe only the Replication is bad. For it is a Learning in our Law, 


1 prehend Certainty. And the Reaſon why Replications ought to be certain is, becauſe Replica- 
by. Co. Liu. zo; tions force the Party to Iſſue, and in order that the Court and the Jurors, who try the 


a. 5. Co. lat. 2 


1. Leon. 97. 12, Iſſue, may not be inveigled or miſled by Incertainty, the Law, which is founded upon Reaſon 


4 in this Point, ordains and provides that Replications, which make the Iſſues, ſhall be certain, 


C M. 2. Ed. 4. 
26. a. Per Dan- 


5 it is not good, as it is held in 2. Ed. 4. but he ought to ſhew how he came to the Eſtate for 
: and ide the Reaſon aforeſaid, viz. for the ſake of Certainty. And every Replication ought to be di- 
oks chere rectly contrary to the Bar, and then the Party ought to traverſe, or elſe confeſs and avoid the 


cited, 


8 Defendant, by which her Eſtate is avoidable, whereupon the Plaintiffs ought to make themſelves 
H. 21. Ez. 4, able to take Benefit of the Miſbehaviour of the Defendant, and if this Ability is not certainly 


1 pleaded, then the Bar, which is fully confeſſed, is not fully avoided; for no Man in the World 
ro. Eſtoppel 1 


M. 7. H. 7, 7. can diſcern or judge by the Pleading how the Wife of the Plaintiff is Couſin to George Tailbois, 
a. PerHluſſy.Fitz- and it may be that ſhe is Coufin by Blood to him, and not Couſin and Heir to the Land, tor 
Litt. mk 3 Doc. it may be that he had a Son who had a Son. And theſe Words pretextu quorum præmiſſorum, 


Hoo to eg Sc. don't make the Matter better, for they neither“ encreaſe nor diminiſh, but are referred to 
ea . . 


Sed contraP, 22, that which is ſaid before, and to no more, as they are well taken and expounded in the Bill of 
H. 6. 53- b. 54+ Debt againſt the Warden of the Fleet in 7. H 6. And here if Ifſue ſhould be joined, that 


Sy Famer you ſhe was not the. Perſon to whom, &c. this Iflue comprehends no Certainty. And therefore in 
22 4. H. 7. where the Condition of an Obligation was that the Obligor ſhould not enter nor claim 
there cited, a Certain Houſe, and the Defendant faid that he did not enter nor claim it, and the Plaintiff 
Rog * 1 ſaid that he did claim it, this Replication was held not good for the Incertainty, but he ought 
26. a, Fitz. Que to have ſaid that he came to the Land, and claimed it, and entered into it, and this would make 
Max. 8 a good Iſſue. And if a Man would make himſelf Title in his Replication by Entry into Land 
pl. 69. as next of Blood of a Woman raviſhed, who has conſented to the Raviſher, he ought to ſhew 
K 5 * how he is next of Blood. * And ſo if a Man makes himſelf Title in his Replication as Lord 
Bendl. 125. Cro. by Entry in Mortmain, he ought to ſhew how he is Lord; and if he in the Reverſion prays to 
3 be received, he ought to ſnew how he came to the Reverſion. And all theſe Caſes are given 


88 by Statutes, which ſpeak generally, as the Statute here does, but yet for the Cauſes before 


. uhh --- ſhewn a Man ought to make a ſpecial Conveyance to the Thing or Bencht given by the general 


"2.7. H-6.5- Words. And in a Writ of Ward if the Defendant will ſay that the Anceſtor of the Infant held 
abt 26. Bro, Of the Plaintiff in Socage, and not by Knights-Service, this hath been adjudged no good Plea, 
Teape4!- without ſhewing how in Socage, as by Fealty only, becauſe otherwiſe the Iſſue is incertain. 
pl. 9. Bro. Con: And fo inaſmuch as this Replication, which ought to be certain becauſe it tenders an Iſſue, is 
_ 730. Re- jncertain, and alſo inaſmuch as it ought to enable the Plaintiffs to take Benefit of the Miſbehavi- 
| See anteg3.(a), Our of the Woman Defendant, and makes them Actors in this Cauſe, (for which Reaſon they 
and the + ought to alledge every Thing certainly, and the whole is incertain) for theſe Cauſes it ſeems to 
n Ante43. me that the Replication is not good in this Point. And as to what has been ſaid by my Brother 
Hales, that the Averment ſhall be general becauſe of the Generality of the Words of the Sta- 

tute, I have anſwered that before: And as to the Caſe put by him for an Example, viz. it a 

Statute 'was made, that the Parſon of the Church ſhould enter for a Rape, he ſhould ſay gene- 

rally that he was Parſon, without ſhewing Inſtitution or Induction; Sir, I confeſs this to be Law, 

for if he ſhews that he was Parſon of the Church, he pleads certainly, for that is a Certainty. But 

if the Caſe had been put that he ſhould ſay he was the Perſon who ought to enter, and did not 

ſhew that he was Parſon of the Church, this had been more like our Caſe, and I apprehend 

this would not be a good Title. And as to the Caſes pur of we of Entry upon the Statute, 

and Declarations, Sir, they are not like unto a Title, for ſome the Writs and Declarations 

are general, and ſome are ſpecial. But Titles ought always to be certain, for he that makes 

Title is thereby become Actor, and he that is Actor ought always to plead certainly. And as 

to what is ſaid by my Brother Hales, that the Plaintiffs ſhall not be compelled to ſhew how ſhe 

is Heir becauſe it may be that another is now Heir, as the Son born afterwards, and yet the 

Wife of the Plaintiff ſhould the Land during the Life of the Tenant in Tail, Sir, as to this 1 

"> P, ciredand ſay that it is a Matter worthy of Conſideration. And it ſeems to me, ® that the Son born at- 
good Law, Poſt terwards ſhall enter and ouſt the Daughter; for the Statute of 11. H. 7. ſaith, that the Perſon, 
4. 3. Co. 6a. . to whom the Title belongs after the Death of ſuch Woman, ſhall immediately enter into the Tenements, and 
the ſame ſhail poſſeſs and enjoy according to his Title in them, and then I ſay, that the Title, which 

the Daughter had to enter was in Tail, and after the Son is born, the Title to the Tail is cc- 

„ T. 5- Ed. 4. volved from the Daughter; then if ſhe ſhall poſſeſs and enjoy the Tenements acording to her 
TY Title in them, and in no other Manner, and by the Birth of the Son the Title to the Tai! 
3 "an ge is devolved from the Daughter, and veſted in the Son, then I ſay, that the Son, in whom 
> oye 295 the Title now is, may enter. And it is not like to the Caſe where a Woman ſeized in 
on as Fee conſents to a Raviſher, and the Daughter being next of Blood enters, there I will agree 
Enzry congeable © that the Son born afterwards ſhall not take away the Title and Poſſeſſion of the Daughter, 
Sn for there it is of a Fee- Simple. And ſo where a Remainder is appointed in Fee to the 
Gro. E. 334,335. right Heirs of J. S. who dies having a Daughter, who enters after the Death of the Tenant 
Lit. R. 516. for Liſe, there I agree that the Sog born afterwards ſhall not remove the Lands before 
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| . veſted in the Daughter as a Purchaſe, for there it is a Fee ſimple, to which the Son born-after- 
Wards hath no Right, for the Land never was in any of his. Anceſtors before. But here the E- ay Ny 

Rate is an Eſtate Tail, and the Son ought to have it per formam doni. Et: poſſeſſio fratris de feodo cc &. . 

Jmplic facit ſororem eſſe hæredem. But the Poſſeſſion of the Brother of an Eſtate Tail as Heir to his ASS 
ather will not make the Siſter to be Heir, but it ſhall deſcend to the younger Son of the half 1 85 


* 


Blood. And if the Baſtard eign abates into Fee ſimple Land after the Death of the Father, and 1 $ 399, 
dies ſeized without Interruption, and his Iſſue enters, he ſhall hold it, and the Right of the mu- Perk. $49. 12 
lier puiſn, and of his Heirs is bound for ever. But otherwiſe it is of Lands in Tai), for the Right . Finch. f. 
of the mulier pu'ſn or of his Iſſues ſhall not be bound there. So that there is a great Difference 8. Co. 101. 4. 
between Fee Simple Lands and Lands in Tail. And therefore here inaſmuch as the Title is in, _ 
Tail, and the Act faith that the Perſon ſhall enjoy it according to his Title, which is here in Tail, gs * 5 
and the Eſtate of the Woman, who ſuffered the Recovery by Covin, was defeated by the Entty bo. Lie 243- b. 
of the Daughter, the Son born may for this Cauſe enter and ouſt the Daughter, for the Title | 
in Tail is in him, and there the common Proverb is verified, viz. one ſhail beat the Buſh, and an- 02 
other have the Bird. As if a Man has Land by Deſcent on the Part of his Mother, and he makes „ 
a Feoffment upon Condition; and dies without Iſſue, and the Heir of the Part of the Father en- 27. N Wood, 
ters, the Heir of the Part of the Mother ſhall ouſt him; and fo I have declared my Opinion in 8 Lit 12. b- 
the ſaid Caſe : but it was well moved, and it is a cunning Caſe; And as to what was alſo ſaid of elk. 11g, 
by my Brother Hales fo. 52: that if the Plaintiff ſhould ſhew how ſhe is Heir, then it would“. 
give Occaſion to the Defendant to ſay that ſhe was a Baſtard, or had an elder Brother; Sir, whe- 
ther or no it be reaſonable to give ſuch Anſwer; I myſelf report to the Audience guaſi diceret 
that it is reaſonable, for this deſtroys the Title of the Plaintiffs without ſhewing the ſpecial Mat- 
ter. And as to what was alſo ſaid by him, that if the Party ſhould be forced to ſhew how he 
had Title, then it might be that he had double Title, as in the Caſe there © put, and the ſhew- © Ante 51. 
ing of that would make the Plea double, Sir, as to that the Plaintiffs have prevented this well e- 
nough, for being afraid that the Plea might be double, they have ſhewn nothing, and now this 
is worſe than a double Plea, for 4 double Plea has Matter of Subſtance, but here there is no 
Matter of Subſtance. And, Sir, in the ſaid * Caſe the Title will not be double, for the Remain - Ante 5t: 
der for Years, and the Remainder for Life commence at one Time, and upon one Livery, and are 
no more than one Title, and whether there be one or twoTitles, in our Law a Man ought to hold him 
ſelf to one matter; and not to double matter. And as to what has been * ſaid; that-it wouid be an Eſtop- c Ante 52. 

, Sir, this is not ſo, for when one is forced to ſhew a Thing certain, and to rely upon one Point, he 
ſhall not be eſtopped at another Time to ſhew another Thing, which he could not ſhew before, for if he 
ſhould the Law would be unreaſonable in this Point, for it would prejudice a Man, where there was no 
Default in him; for which Cauſe it ſhall not be an Eſtoppel. And as to the other Reaſon moved, ,_ 
by my Brother Hates, * that the Plaintiffs need not ſhew how Heir; becauſe they were once ſeized, *** ” 
as if a Remainder in Tail is once executed; the Iſſue in Tail ſhall have a Formeden, and ſhall de- 
clare upon an immediate Gift; Sir, I agree to this Caſe, fot all paſſes at one Time, and upon! See Ante 52. 


one Livery. But if it was by Way of Grant of a Reverſion, there although they were once ſeized 07005 00 


it would be otherwiſe ; for in * 20. 4fs. a Diverſity is taken between a Remainder and a Rever- . 
ſion; for there the Plaintiff in Aſſize after the Bar made himſelf Title by a Grant of the Rever- K 2s. At: pl. 79 
ſion, and it was held that he ought to ſhew the Deed of Grant thereof, notwithſtanding he was 
once ſeized by Forte of the ſame. So that he that makes Title is always Actor, and ought to 

lead certainly. And it is held in 2. H. 6. that if one makes himſelf Title by Force of the King's 1 T. 3. H. 6.44. 
* Patents, he ought to ſhew them, notwithſtanding he is once ſeized; and perhaps in the pl. 13: por Mar- 


Caſe of the Remairider, if one be to make himſelf Title in his Replication by Force of ſuch Re- 2 
mainder veſted in him, he ought to ſhew the Eſtate precedent, and may not plead a Feoffment Br - H- us. 
to him generally; for when a Man makes Title to himſelf, he pleads as certainly as if the Thing MOMS 
was to be executed, notwithſtanding he is once ſeized, for he is thereby become Actor (as I ſaid). 

Wherefore for theſe Cauſes the Replication is not good in this Point. And as to the Matter in _ . . 
Law upon the Statute; it ſeems to me that this Caſe is within the Letter of the Statute in one or 8. Vin Abr. tit- 
two Places. Firſt, we have a Learning in our Law, ® that if the Terms and Letter of any Sta- pl. 8g. 
tute are obfcure and difficult to be underſtood; we ought to have Recourſe to the Intent of the  . 
Makers; and thereby we ſhall come at the Meaning of the Letter. And therefore the Statute pi. Dinett', 
of Weſtminſtet 2. cap. 3. ſays, In caſe when a Man doth loſe by Default the Land which was the be Hank, 
Right of his Wife, it was very hard that the Wife after the Death of her Huſband had no other * 4 
Recovery but by a Writ of Right, Sc. Here the Statute ſpeaks, where the Huſband loſt, Sc. N. 25. H. 8. 
And if the Huſband alone had loſt, the Law always was that the Wife might enter, and ſhe 11. f. . 126 
was not driven to her Writ of Right, but the Expoſition of the Statute is; where the Huſband b. 2% 74m. Ml. 
and Wife loſe by Default, for ſuch was the Intent of the Statute. And the Statute of Weſtmin- 33; Fi 3 Fire 
ſer 2. cap. 1. ſaith; that if a Fine be levied hereafter upon ſuch Lands, ipſo jure fit nullus; which 2. Iaft 336. 
Words ſeem to make the Fine void, but yet it is not void, but works a Diſcontinuance, though 3. Rd. R. 1... 
it is void as to barring the Right of the Tail. And thus the ambiguous Words of Statutes 154 Goulaſb. 9. 
have always been expounded according to the Intent of the Makers. And the Statute of Glon- A 9 
teſter cap. 3. ſaith, Likewiſe 1he Heir of the Wife ſhall not be barred of bis Action after the Death of 779. Pig. on 
bis Father and Mother, to demand the Inheritance of his Mother by Writ of En'ry, which his Father 3 * 
did alien in the Time of his Mother, whereof no Fine is levied in the King's Court: Which Words 

whereof, c. are doubrful and incertain in the Letter, ? but the Meaning of them is; whereof nd, lin. "PIE 
Fine is levied by the Huſband and Wife, for Fines may well be levied by them, and ſuch has 2. loft. 294. 
been the Expoſition ever ſince according to the Intent of the Makers. So that the Intent of the 2. > by * 
Legiſlature is to be ſought for in the Expoſition of the ambiguous Words of Statutes; and the 


Letter 
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Letter ſhall be aided by the Intent- The Words then being doubtful here, we muſt enquire into 
*T. 5.4.2. the Intent of the Legiſlature. And as to this it is firſt to be obſerved, that the Marriages of 
Ab. Mag l.. Women and their Advancement thereby is greatly favoured in our Law, inſomuch that if a Wo- 
"Ay oops man gives Land to a Man cauſd matrimonii pretocuts, and he will not marry her, but marries 
F. N. H. 9:75: another, ſhe ſhall have a Writ to recover the Land. And if Land is given in Frank- marriage, 


Co, Litt.294- a. and the Parties are afterwards divorced, the Woman ſhall have all the Land. © And where a Cui 
0 Finch — * in vita is given by the Statute of Weſtminſter 2. cap. 3. upon Recovery by Default againſt the 


2. And 84. Huſband and Wife, by the Equity thereof a Woman divorted ſhall have a Cui ante divortium to 
b T. 13. Fd 3. recover the Land: loſt by the Huſband and Wife by Default before the Divorce. Which Caſes 
3 = SS prove how greatly the Proviſion of Marriage and the Eſtate thereof is favoured by the Common 


Fitz, Afhze 8 3. Law. And then if they, whoſe Eſtates are fo greatly favoured by the Law, will be of Covin and 

Bro. 2 "4x4. Deceit to hurt and impair thoſe Eſtates, and to diſinherit the Heirs, and ſo to reward Benevolence 

Fitz. Affize Ag. with Wrong and Diſheriſon, certainly it cannot be thought but that every Man would wiſh to ſee 

— N ſuch Women puniſhed, and that the Intent of the Makers of the Statute of 11. H. 7. was as ex- 

| | treme againſt them as poſſible. And fo it ſeems to me that the Intent of the Makers of the Sta- 

A. n. 5 tute is to be taken moſt ſtrongly againſt theſe Women, and then if the Words of the ſame Statute 

Fro, Parliament are doubtful, they ſhall be interpreted moſt ſtrongly againſt them. And with Regard to the 

21. Moor 308. Words, Sir, the firſt Part of the Statute (which is in the Disjunetive) faith, that if any Woman, 

TS who bath had, or afterwards ſhall have any Eſtate in Dower, for Term of Life, or in Tail, jointly 

r — 5. 1. th ber Huſband, or ſolely to her ſelf, or to her own Uſe, in any Tenements, c. of the Inheritance or 

Co. Lit. 14. b. Purchaſe of ber Huſband, Sc. ſo that the Eſtate in Dower may not be referred to theſe Words, 

þ —_—_— jointly with ber Huſband, for a Woman cannot have an Eſtate in Dower jointly with her Huſband, 

1. Raym- 3'7: but theſe Words, jointly with her Huſband, ſhall be referred to the two other- Eſtates, viz. for 

Sa Te? Life, or in Tail, and here the Eſtate is in Tail, and ſo within the Words. But then the Eſtate 

2, Finch 24: is referred to the Things following, viz. in Manors, Lands, Tenements, or other Hereditaments; 

Statate of Uſes. and, Sir, here it cannot be denied but that the Eſtate is an Hereditament, that is to ſay, in the 

Ude, for a Uſe is an Hereditament, and ſuch an Hereditament, whereof * poſſeſſio fratris in feodo fim- 

N I plici facit ſororem eſſe bæredem, as it is held in g. Ed. 4. and ſuch an Hereditament, that if a Man 

Lara 3. Bro. De- has to the Value of 40 5. therein, he ſhall be ſworn in an Aſſize by the Common Law : And it 

kent 36. is ſuch a Thing, as Statutes (ſuch as the Statute of Pernor of Profits, and others) have admitted 

fM. 15. H. 3. to be an Hereditament. Here then the Woman has an Eſtate Tail in an Hereditament ; but 

n there is one Circumſtance wanting, and that is, that the Hereditament ought to be of the Inheri- 
—— 202. tance or Purchaſe of her Huſband. And as to his, I ſay, that here the Uſe and the Land alſo 
Pr Meli. was the Inheritance of the Huſband, for his Heir might inherit it, and an Inheritance is ſuch an 
Bro, Challenge Eſtate as may be inherited by the Heir. And as to the Definition of Britton which makes a Di- 
2 ſtinction between an Inheritance and a Purchaſe, Sir, I have no great Regard to it, for his Book 
| Kelw. 42. b. contains many Errors; but the Book of Litileton, according to the firſt Edition, wherein the 

14, Rim. $76. ne Additions are omitted, which is the trueſt and ſureſt Regiſter of the Grounds and Principles of 

1 Lit. Fx, * our Law, defines quod feodum fimplex idem eſt quod hereditas legitima vel pura. So that he takes 
every Fee Simple to be an Inheritance, and he ſays that this Word (Inberitance) is not only in- 

: U f tended where a Man has Land by Deſcent, but alſo that every Fee Simple or Tail, which a Man 
Bt 281. Bro. has by Purchaſe, is an Inheritance. And as to the Caſe put in 7. H. 4. of a Cui in vila, Sir, at 
Cuiin vitz- - the End of the Caſe it appears that Thirning had been in the Chancery to enquire the Form of the 
Co. Litt. 16. 4. ſaid Writ, and they ſaid that the Form was both the one Way and the other, viz. quam clamat eſſe 
Aute 4 jus et bæreditatem, Ec. or de dono talis, Sc. And J have alſo looked into the © Regiſter, which is 

3 , accordingly ; wherefore this Reaſon does not at all diſprove the Matter. And another Caſe was 
3 put, i that if a Woman purchaſe an Advowſon, and a Uſurpation is had when ſhe is covert, ſhe 

1 T. 1. Ed. 2. ſhall be without Remedy after the Death of the Huſband, becauſe the Statute ſays, the ſame ſball 
— VEN B. be obſerved in Preſentments made unto Churches being of the Inheritance of Wives, Sc. Which (it has 
34· S. 2. Int. been ſaid) is to be intended of a Deſcent ; Sir, as to this, it is referred to the Sentence before, 

* which ſaith, he Hall have the ſume Action as the laſt Anceſtor ſhould have had, Sc. and for this 
Cauſe it is to be intended of Advowſons by Deſcent, for this Statute is like that of Weſtmiuſter 2. 

cap. 41, which gives a Ceſſavit of a Chantery. and faith, An Aion ſhall lie fer the Donor or his 

Heir to demand the Land ſo given in Demeſn, where it gives an Action to the Anceſtor, or to his 

Heir. And ſo the ſaid Statute of Quare Impedit gives the Action, which the Anceſtor might have 

had; which proves that the Statute intended a Deſcent; wherefore neither the ſaid Statute, nor 

the Caſe put, do at all prove that a Purchafe is not an Inheritance. And in a Writ of Right of 

Land of his own Purchaſe the Writ ſhall ſay, quam clamat eſſe jus et hereditatem ſuam. For which 

Reaſon it ſeems to me, that the Uſe here and the Land alſo are the Inheritance of the Huſband, 

for his Heir might inherit it, and though the Uſe is the Inheritance of the Huſband and Wife, 

ergo it is the Inheritance of the Huſband. And then all the Words of the Statute are ſatisfied, 

for here the Woman has an Eſtate, what Eſtate ? an Eſtate Tail; in what? in an Hereditament ; 

what Hereditament? a Uſe; in what Manner? jointly with her Huſband ; how? to her own Uſe ; 

of whoſe Inheritance? of the Inheritance of the Huſband ; and ſo all the Words of the firft diſ- 

junctive Sentence are fully performed in the Caſe here. And if the Caſe was not within the 

Words: of the firſt disjunctive Sentence, yet ſhould it be within the Words of the ſecond disjunctive 

; Sentence, which is, or given to the Huſband and Wife in Tail by any Perſon ſeized to the Uſe of the Huj- 

= Dy. % in band, c. For it cannot be here denied but that the Feoffees were ſeized to the Uſe of the Hul- 
Marg.r-Co. 76. band, until the Statute of 27. H. 8. was made, for if they were ſeized to the Uſe of the Huſband 
245d Ces Lit. and Wife, ergo they were ſcized to the Uſe of the Huſband. And the Huſband had the entire Uſe, 


287, b. Poſt. 453. and the Wife the entire Uſe, for there there are no Moieties ” between Huſband and Wife. * 
5 : | when 


- ſeen then, who ſhall be adjudged in Law the Donor after the Execution of the Poſſeſſion to the Bro. Formes.46. 
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when the Statute of 27. F. g. was made, it gave the Land to them that Rad the Uſe. It is to bo. See y. Ed. 6 


N. C. 6. 


Uſe. And, Sir, the Parliament, (which is nothing but a Court) may not be adjudged: the Do: *. T 75,9 436 


nor. For what the Parliament did was 6fily:a/Conveyance-of the Land 'fromizone to another, and v. cov. 7-4 23 
N * , q "» bd 4 . _ 1. Co. 47. b. 

a Conveyance by Parliament does not make the Parliament Donor; but it fees to me that the Wing. Hias. reg, 

= Feoffees to Uſe ſhall be the Donors, for when a Gift is made by Parliament, every Perſon. in 5, pl. 27. 13g, 


the Realm is privy to it, and aſſents to it, but yet the hing ſhall ꝓaſs ftom him: that has thjge 


moſt Right and Authority to give it. As if ceſtuy que uſe and his Feoffees Join in a Feoffment, » Hob. 236. 


it ſhall be ſaid the Feoffment of the Feoffees, for they have the greateſt Authority to give it. . N. 27. i. By 
And if Tenant for Life and he in the Reverſion join in a Feoffment, it ſhall be adjudged the 32. fl. 20. Bro. 
Livery of the Tenant for Life, becauſe he has the greateſt Authority to do it. And fo if one 3 
who is ſeized in Fee of Land, and another who has nothing in it join in a Feoffment, it ſhall be Lit. 49. a. 3c2- 
ſaid the Feoffment of him that hath Right, and the Confirmation of the other. So here it ſhall hy pl. 6. Hob. 
be ſaid the Gift of the Feoffees by Parliament, and the Aſſent and Confirmation of all others. 31. 

For if it ſhould be adjudged the Gift of any other, then the Parliament would do a Wrong to a H. ;. H. -, 
the Feoffees in taking a Thing from them, and making another the Donor of it. And, 14-pl-8:Bro.Dii- 
Sir, in the Caſe of the Rector of Edingion 19. H. 6. where the King had granted to the Rector 
and his Brethren, that when a Tithe ſhould be granted to him by the Clergy, they ſhould be diſ- 302. b. 6. Co. 
charged, and afterwards a Tithe was granted by the 5 in their Convocation, there it is held Vio. Au. wt” 
by the better Opinion, that the Rector ſhould be diſcharged by the ſaid Grant of the King; notwith- Grants G. a. 2. 
ſtanding he be adjudged in Law one of the Convocation, and as ſuch one of the Grantors, for the Be Cura Bar. 
Common Law faith, that none ſhall be damnified by ſuch ſpecial Grant made by Parliament, Max. reg. 24+ 
And therefore the Writ of Right Patent in London was not taken away by the Statute of e-. . 21. l. 
minſter 2. cap. 1. De donis conditionalibus, but it remains at this Day, and the Demandant ſhall 32. pl. 20: Bro. 
make his Proteſtation to ſue in Nature of a Formedon in Deſcender, as he ſhall do in other real | 3 
Actions there. So that Acts of Parliament will not prejudice any. And here the Land is by 227. Vin. Abr. 
the Act of Parliament removed from the Owners, that is to ſay, the Feoffees, to the Ceſtuy que a. © # 
uſe, and the Statute would do wrong if it ſhould not adjudge them the Donors, for they have the , 

greateſt Authority to give it, and the Parliament is only a Conveyance, and therefore it ſhall be g, F. i: 5: 
adjudged the Gift of the Feoffees by Parliament, and ſo the Gift of the Feoffees who were ſeized 10. Bro. 40. 
to the Uſe of the Huſband, and then within the Words of the ſecond disjunctive Sentence of the patio! 3. 
Statute of 1x. Hen. 7. And if the Feoffees ſhould not be adjudged the Donors, then George Tail- Bar. 25. 

bois ſhould, but this ſeems repugnant for him to be taken to be * Donot to himſelf, and therefore , þ —_— 
the Feoffees ſhall be adjudged the Donors ut ſupra, and ſo within the Words of the Statute. And 64. b. p:r Fi 
if the Caſe here was out of the Words, yet it ſhould be within the Equity of the Statute. For it 17. Cr 2 
1s to be conſidered, that the Statute was made for the Redreſs of falſe Covin, and to give a ſpeedier ug 1 
Remedy to Right. . And all ſuch Statutes are in Advancement of Juſtice, and bencficial to the i. Rel. R. 170, 
public Weal, and therefore ſhall be extended by Equity. And although it reſtrains the Liberty of . £%: 6, Bro. 
Tenant in Tail, Sir, every Statute, which ſhall be extended by Equity, reſtrains ſome Body, and k. x. Iv 
is penal to ſome Body. But yet inaſmuch as it is beneficial to the greater Number, it ſhall be « vin. ay. t. 


taken by Equity, and fo is this Statute, for it tends to the Suppreſſion of Deceit, and to the Ad- —— E. 6. pl 


vancement of Truth. And the Statute of Meſtminſter 2. cap. 3. gives a Cui in vita upon Recovery b. 4. Co. C 


by Default, before which Statute ſuch Recovery was a Wrong to the Wife, and a Hardſhip as the 77. b. 
Statute ſaith, and therefore a ' Cui ante divortium is given by the Equity of that Statute. And the, ,,.. ., 5 
Statute of Marlbridge cap. 6. ſpeaks of them, who uſe to infeoff their eldeſt Sons and Heirs being within and the Bale 
Age ; yet if his firſt Son be dead, and he infeoffs his ſecond Son, who is his Heir, it is within es ces. 
the Equity of the Statute; or if he levy a Fine to him, which is Matter of Record, this ſhall be n See . Rel. R. 
within the Equity of the Statute, and yet it ſpeaks of a Feoffment. And the Reaſon is, becauſe 107. 2. Brown. 
Covin is always abhorred in our Law, and Statutes made in Suppreſſion thereof are for the public“ 

Good, and therefore ſhall be extended by Equity. And fo the Statute of 1. Hen. 7. cap. 1. which P. 33H. 6. 
gives a Writ of Formedon in Remainder againſt the Pernor of Profits, was made in Suppreſſion of , 4 2 
Covin, for the Feoffment made to Perſons unknown to defraud thoſe that had Right to the Land ; 
was a great Covin and Deceit in the Law; » and therefore a Scire Facias to execute a Remainder e 14. H. 7. 17. 
ſhall be maintainable againſt the Pernor of the Profits, as it is adjudged in 14. H. 7. and all this is 833 
for the Cauſe above given. So it is here, for Bra#on ſaith, de fimilibus ad ſimilia eadem ratione pro- de profits xo, * 
cedendum eſt, and therefore inaſmuch as this Statute was made in Suppreſſion of Covin, it ſhall be 4 3 
extended by Equity, eſpecially as the Intent of the Minds of the Makers of the Statute are to be a. b. 1. Co. 131, 
ſuppoſed very ſevere againſt the Women therein mentioned, as I have ſaid before. And then the -# 8 * 63. 
Statute of 27. H. 8. which executes the Poſſeſſion to the Uſe, makes the Poſſeſſion ſubject to the | 
Condition, which was annexed to the Eſtate being in Uſe. As the Statute de prerogativa regis cap. 

1. ordains that the Lord the King ſhall have the Wardſhip of all the Lands of ſuch as hold of 

him in chief by Knight's Service, of whomſoever they hold elſe by ſuch Service, &c. and the Sta- 

tute of 4. Hen. 7. cap. 17. ordains, that if Ceftuy que uſe die, no Will by him declared, and his 

Heir within Age, the Lord ſhall have a Writ of Ward as well for the Body as for the Land, as 

he ſhould have had if the Anceſtor had been in Poſſeſſion of the ſame Eſtate : * Now the Law was v 8. * aaa 


upon the Conjunction of theſe two Statutes together, that if. the King's Tenant had died ſeized, J. 12. H. 7. 19. 


. 1. Bro, Pre- 


having alſo a Uſe in Land holden of other Lords, the King ſhould have his Prerogative in coy. 64. Stam. 


them, for the ſaid Statute of 4. Hen. 7. makes the Land in Ufe ſubject to the King's Prerogative. —_ * 


2 lo here, the Statute of 27. Hen. 8. which unites the Poſſeſſion to the Uſe, makes the Poſſeſ- 5 1; 
on ſubject to Covin annexed to the Eſtate in Uſe, For which Reaſons it ſeems to me that the 
| 5 Cafe 
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Caſe here is within the Words of the Statute of 11. H. 3. And if it be not, yet it is within the 
Equity of it, and ſo the Entry of the Plaintiffs is maintainable: but for the ſaid ſingle Fault in the 
Replication they ſhall not recover. 26 i Na 
Note Bene And fo Note, that all the Juſtices held the Caſe here within the Words of the Statute of 11. 
| H. 5. and if it was not within the Words, that yet it was within the Equity of the Statute, 
Al. R. ges. And they held alſo, that the Heir might enter“ immediately, that is to ſay, in the Life of the 
Hetl, 153. Tenant in Tail. But no Judgment was given. Tram"; 


A Report of a Caſe argued in the Common Bench before all the Juſtices of the ſame 
Bench, in Michaelmas Term, in the fourth Year of the Reign of King Edward the 
Sixth, between Lewis Dive late Sheriff of Bedf. Plaintiff and John Maningham De- 
fendant, in an Action of Debt upon an Obligation brought by the ſaid Plaintiff againſt 
the Defendant. The Record was as follows : Rot. 559. 


L 


OHN Maningbam late of Baldoct in the County of Hertford Draper, otherwiſe called Joby 
Maningham of Baldock in the County of Hertford Draper, was ſummoned to anfwer Lewis 
Dive Eſquire, late called Lewis Dive Eſquire Sheriff of the County of Bedford, of a Plea that he 
render to him 40 J. which he owes him, and unjuſtly detains, Sc. And whereupon the ſame 
Lewis by Thomas Grendon his Attorney ſays, that whereas the aforefaid John the laſt Day of 
May in the #hirty-eighth Year of the Reign of the Lord Henry the eighth late King of England the 
Father of the Lord the King now, at Bedford by his certain Writing obligatory acknowledged him- 
ſelf to be bound to the ſame Lewis in the aforeſaid 40 J. to be paid to the ſame Lewis on the Feaſt 
of Penteroft then next coming, nevertheleſs the aforeſaid John, although often requeſted, the a- 
foreſaid 40 l. to the ſame Lewis hath not yet rendered, but the ſame to render to him hath hither- 
to refuſed, and yet doth refuſe. Wherefore he ſays, that he is damnified and hath Damage to the 
Value of 100 Shillings : and therefore he brings Suit, &c. And he produces here in Court the 
Writing aforeſaid which witneſſeth the Debt aforeſaid in Form aforeſaid, the Date whereof is the 
Day and Year aboveſaid, &c. | | 
Plea, And the aforeſaid Fobn by Jobn Poly his Attorney comes and defends the Force and Injury 
when; &c. and prays cyer of the Writing aforeſaid, and it is read to him, &c. and allo prays oyer 
of the Indorſement of the fame Writing, and it is read to him in theſe Words; The Condition of 
this Obligation is ſuch, that if one Thomas Maningham of Luton in the County of Bedford Yeoman 
ſave and keep harmleſs the within named Sheriff againſt our Sovereign Lord the King, and ene Thomas. 
Palley of London Fiſhmonger, and at all Time and Times be at the Commandment of the ſaid Sheriff 
as a true Priſoner, to appear before the King's Fuſtices at Weſtminſter, or elſewhere within the King's 
Realm, that then this Obligation to be void, and of none: Effect, or elſe to ſtand in his full Strength and Viriue. 
Which being read and heard, the ſame Fohn Maning bam ſays, that the aforeſaid Lewishis Action afore- 
ſaid thereof againſt him ought not to have, becauſe he ſays that at a Parliament of the ſaid Lord Henry 
late King of England the Sixth from the Conqueſt, holden at Weſtminſter the wen y-Hiftb Day of Feb- 
ruary in the twenty- third Year of his Reign, amongſt other Things it was enacted, that no Sheriffs, Un- 
der- ſneriffs, Sheriffs-clerks, Stewards or Bailiffs of Liberties, Servants or Bailiffs, not Coroners ſhould 


take any Thing by Colour of their Office by themſeves, or by any Perſon to their Uſe, of any Perſon 
| " 2 or 
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for making a Return or Panel, and for every Copy of a Panel 4d. And that the aforeſaid She- 
riffs, and all the other Officers and Miniſters aforeſaid ſnould let out of Priſon all and all manner 
of Perſons by them or any of them arreſted, or being in their Cuſtody by virtue of any Writ, Bill, 
or Warrant in any Action perſonal, or by Cauſe of an Indictment of Treſpaſs, by reaſonable Surer 

of ſufficient Perſons, being ſufficient within the County, where ſuch Perſons be ſo let to Bail or 
Mainprize, to keep their Days and in ſuch Places as the aforeſaid Writs, Bills, or Warrants ſhould 
require: (ſuch Perſon or Perſons as ſhould be, or then were in their Cuſtody by Condemnation, 
Execution, capias utlagatum or excommunicatum, Suerty of the Peace, and all ſuch Perſons as 
ſhould be or then were committed by ſpecial Command of any Jultices, and Vagabonds refu- 
ſing to ſerve according to the Form of the Statute of Labourers, only exccepted.) And that no 
Sheriff, nor any of his Officers or Miniſters aforeſaid ſhould rake or Cauſe to be taken or made 


any obligation for any Cauſe before recited, or by Colour of their Office, but only to themſelves, 


of any Perſon, nor by any Perſon, as ſhould be in their Cuſtody. by Courſe and Order of Law, 
but by the Name of their Office, and upon Condition that the aforeſaid Perſons appear at the Day 
contained in the ſaid Writs, Bills, or Warrants, and in ſuch Places as the aforefaid Writs, Bills, 


or Warrants ſhould require. And if any of the aforeſaid Sheriffs, or the Officers or Miniſters 


aforeſaid ſhould take any Obligation in any other Form by Colour of their Offices, that the ſame 
Obligation ſhould be void, as by the ſame Act amongſt other Things more fully appears. And 
the ſame John Maningham ſays, that after the making of the aforeſaid Act of Parliament, and 
before the making of the Writing aforeſaid, to wit, the ezzhteen!h Day of May, in the thirty- 
eighth Year of the Reign of the Lord Henry late King of England, the Eighth ſince the Con- 
queſt, one Thomas Palley of London Fiſhmonger ſued forth out of the Court of Chancery of the 
ſaid late King, then being at Weſtminſter in the County of Middleſex, a certain Writ of the ſaid 
late King of Liberari facias againſt the aforeſaid Thomas Maningham, directed to the then Sheriff 
of the aforeſaid County of Bedford, by which ſaid Writ the fame Lord the King reciting that 
whereas Thomas Maningham of Luton in the County of Bedford Yeoman, before the Reverend 
Edward Mountague, Knight, Chief Juſtice of his Bench, deputed to take Recognizances of Debts, 
acknowledged himſelf to owe to Thomas Pllacy Citizen and Fiſhmonger of London two hundred 
Marks Sterling, which he ought to pay him on the Feaſt of Eaſter then next to come, and hath 
not yet paid the ſame, as it was ſaid, the King commanded him by his Writ to take the Bo- 
dy of the aforeſaid Thomas Maningham (if he were a Layman) and him ſafely keep in the Priſon 
of the ſaid late King, until he ſhould fully ſatisfy the Debt of the aforeſaid Thomas Palley, and 
carefully to extend and appraize, according to the true Value thereof, all the Lands and Chattels 
of the ſaid Thomas Maningham in his Bailiwick by the Oaths of good and lawful Men of the 
ſame Bailiwick, by whom the Truth of the Matter might be betrer known, and to cauſe them 
to be ſeized into the Hands of the ſaid late King, and to be delivered to the aforeſaid Thomas Pal- 
ley until he ſhould be fully ſatisfied for his Debt aforeſaid, according to the Form of the Statute 
of Weſtminſter for the Recovery of ſuch Debts lately made and provided, And how the ſame 
Precept of the ſaid late King was executed, he ſhould certify by his Letters ſealed to the ſame 
late King in his Chancery at a certain Day then paſt whereſoever he ſhould then be : and that 
he ſhould have there the Writ aforeſaid. And the ſame late King commanded his Sheriffs of 
London, Middleſex, and Hertford, that they ſhould take the Body of the aforeſaid Thomas Ma- 
ning ham (if he were a Layman,) and bim ſafely keep in his Priſon, and that they ſhould care- 


fully extend and appraize all the Lands and Chattles of the ſaid Thomas Maningham in their 


Bailiwicks, and cauſe them to be ſeized into the Hands of the ſaid late King in Form aforeſaid ; 
and the ſame Sheriff returned into the Chancery of the ſaid late King, that the ſaid Thomas Ma- 


ningham in the Writ aforeſaid named, at the Day and Time of the Recognizance of the Debt in 


the ſame Writ ſpecified, and afterwards, was and now is ſeized in his Demeſn as of Freehold; 
of ſix Meſſuages, four Gardens, ſix Acres and a half of arable Land with the Appurtenances in 
Luton aforeſaid in the aforeſaid County of Bedford. And further, that the aforeſaid Thomas 
Maningham at the Time of the Recognizance aforeſaid, or at any Time afterwards had not any 
other or more Manors, Meſſuages, Lande, or Tenements, Goods or Chattles in his Bailiwick 
which might in any wiſe be extended and appraized, or ſeized into the Hands of the ſaid late King; 
which ſaid Lands and Tenements, as alſo all the Goods and Chattles aforeſaid he had cauſed to 
be ſeized into the Hands of the ſaid late King, as it was commanded him, and that the afore- 
ſaid Thomas Maningham was not to be found in his Bailiwick, wherefore the ſame late King 


__commanded the aforeſaid late Sheriff of Bedford, that he ſhould deliver to the ſame Thomas 


Palley the aforeſaid Meſſuages, Gardens, Lands, and Tenements, with the Appurtenances, and 
alſo the Goods and Chattles aforeſaid, if he ſhould be willing to receive them at the Extent 
and Appraizement aforeſaid, to have, that is to ſay, the ſaid Goods and Chattles in Part of Sa- 
tisfaction of the Debt aforeſaid, and alſo to hold the Meſſuages, Gardens, Lands, and Tene- 


ments aforeſaid with the Appurtenances to him and his Aſſigns, as his“ Freehold, until he ſhould See B. N. C. 


be fully ſatisfied his Debt aforeſaid together with his Damages, Coſts, and Expences which he 226. 
had ſuſtained in this Behalf : and nevertheleſs that he ſhould take the Body of the aforeſaid 


Thomas Maningham (if he were a Layman) and him ſafely keep in the Priſon of the ſaid late King, 
until he ſhould fully fatisſy the ſaid Thomas Palley for his Debt aforeſaid together with his Da- 
mages, Coſts and Expences aboveſaid, in Form aforeſaid : And how this Precept of the ſaid 
late King was executed, he ſhould make known by his Letters ſealed to the ſame late King 
in his Chancery, on the Morrow of the Aſcenſion of our Lord then next coming, whereſoever 


he ſhould then be, and that he ſhould have then there that Writ. At which ſaid Morrow 
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of the Aſcenſion of our Lord, before the ſame late Lord the King in his Chancery, the ſame Chan- 
cery then being at We minſter in the County of Middleſex, the ſame late Sheriff returned, that 
by virtue of that Writ directed to him, he on the 7hirizeth Day of May, in the thirty eig hib 
Year of the Reign of the ſaid late King, appraized and delivered to the aforeſaid Thomas Palley 
the Meſſuages, Gardens, Lands and Tenements above written with the Appurtenances, as allo 
the Goods and Chattles aforeſaid, to have, to wit, the ſaid Goods and Chattles in Part of Satis- 
faction of the Debt aforeſaid, and alſo to hold the Meſſuazes, Gardens, Lands, and Tene- 
ments aforeſaid with the Appurtenances to him and his Aſſigns, as his Freehold, until he ſhould 
be fully ſatisfied the Debt aforeſaid, together with his Damages, Coſts, and Expences, which 
he had reaſonably ſuſtained in this Behalf : and allo that he had taken the Body of the aforeſaid 
Thomas Maningham, and had kept the ſame in the Priſon of the ſaid late King, in Form afore- 
ſaid. And the ſame Fohn Maningbam further ſays, that the aforeſaid Thomas Maningham at Lu- 
ton in the aforeſaid County of Bedford was arreſted by virtue of the aforeſaid Writ above ſig- 
nified, and for that Cauſe was impriſoned by the ſaid Lewis Dive (he the ſame Lewis then being 
Sheriff of the aforeſaid County of Bedford) at Bedford in the ſame County of Bedford, under the 
Cuſtody of the ſaid Lewis then Sheriff of the ſame County. And the ſame Thomas being ſo 
impriſoned, the ſame John, for the Delivery of him out of Priſon, by the aforeſaid Writin 
obligatory bound himſelf to the ſame Lewis then Sheriff of the ſame County, in the aforeſaid 
40 J. And this he is ready to verify; wherefore for that the Writing aforeſaid was not made 
on ſuch Condition, as by the Statute aforeſaid it ought to be made, he prays Judgment if the 
aforeſaid Lewis by virtue of the Writing obligatory aforeſaid ought to maintain his Action afore- 
ſaid thereof againſt him, &c. | 
Plaintiff demurs. And the aforeſaid Lewis ſays, that the Plea of the aforeſaid Jobn is inſufficient in Law to pre- 
chude him the ſaid Lewis from having his Action aforeſaid againſt the aforeſaid John, and that 
he has no Neceſſity, nor is by the Law of the Land bound to anſwer that Plea in manner and 
form aforeſaid pleaded. And this he is ready to verify; wherefore for Want of a ſufficient An- 
ſwer of the ſaid John in this Behalf, the ſame Lewis prays Judgment, and his Damages by rea- 
ſon of the detaining the ſaid Debt to be adjudged to him, Sc. | 
Joinder. And the aforeſaid 70n, for that he hath above alledged ſufficient Matter in Law to preclude 
the aforeſaid Lewis from having his Action aforeſaid againſt him, which he is ready to verify, 
which ſaid Matter the aforeſaid Lewis does not deny, nor thereunto in any wiſe anſwer, but 
the ſaid Averment wholly refuſes to admit, prays Judgment, and that the aforeſaid Lewis may 
be precluded from having his Action aforeſaid againſt him, &c. And becauſe the Juſtices here 
will adviſe of and upon the Premiſſes before they give Judgment thereon, Day is given to the 
Parties aforeſaid here until the Morrow of the Holy Trinity, to hear their Judgment thereon, be- 
cauſe the Juſtices thereof not yet, c. The Judgment appears after the Arguments, | 


The CASE. The Caſe was rehearſed briefly in this Manner. Lewis Dive late Sheriff of Bedford: has 
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Edw. 6. brought an Action of Debt for 40 J. againſt John Maningbam, upon an Obligation by him made 
Ode being inte- to the Plaintiff, which Obligation was indorſed upon Condition that if one Thomas *Maning- 


cution upon a Re- 


cognizance made ham ſhould keep without Damage the ſaid Sheriff againſt our Lord the King and one 7. 
according to the 


{core ef a3. ad Paley, and at all Times ſhould be at the Command of the ſaid Sheriff (as a true Priſoner) 
H. 8. is bound to appear before the Juſtices of the King at Veſtminſter or elſewhere within the Realm, that then 
3 the Obligation ſhould be void. And the Defendant faith, amongſt other Things it was enacted, 


that the Priſoner Sc. And reciting three Branches of the Statute of 23. H. 6. cap. 10. (viz. the Clauſe con- 
keep withoutVa- 


mag be Sheriff cerning letting Priſoners to Bail, and the Clauſe concerning the Exception, and the Clauſe con- 
againſt the King cerning the making of Obligations without Condition to be void, and thoſe alſo which are 
Ade ne x22. made to the Sheriff without naming him Sheriff, and all the reſt of this Branch) ſays further, 
cution, and at all that the ſaid Thomas Palley purchaſed out of the Chancery a Writ of Liberari facias out of a 
Times be at "®*® Recognizance made to him by the ſaid Th:mas Maningham, which was directed to the Sheriff of 
Sheriff, as a true Bedford, commanding him to do the Contents of the ſaid Writ, and to certity into the Chan- 
———— (at a Day then paſſed) how the Writ was ſerved; and he ſhews alſo that the King 
tute of 23. N. 6. had ſent to the Sheriffs of London, Middleſex and Hertford other Writs in Form aforeſaid; and 
* the ſame Sheriff returned the Writ into the Chancery, to wit, that he had extended the Lands, 
and that the ſaid Thomas Maningham was not to be found, Sc. whereupon a Liberate was 

awarded to the Sheriff of Bedford, who returned the Delivery, and that he had taken the 

Body of the ſaid Thomas Maningham, and kept him in Priſon. And further the Defendant 

faith, that by Force thereof the ſaid Thomas Maningham was in Priſon under the Cuſtody of the 

Plaintiff, then Sheriff of che ſaid County, and that he the ſame Defendant made the Obligation 

to the ſaid Plaintiff for the Delivery of the ſaid Thomas Maningbam out of Priſon : And this he 

is ready to verify; wherefore inaſmuch as the ſaid Deed was not made upon ſuch Condition as by 

the ſaid Statute it ought to be, he demands Judgment, if the Plaintiff by virtue of the ſaid 

For che Plaintiff, Need ought to maintain his Action,, And upon this Vlea in Bar the Plaintiff has demurred in 
rr ee ea? Judgment, And it was argued at the Bar for the Plaintiff, that the Bar was not good. For the 
che Record a Li- Defendant has recited the Record commencing at the Writ of * Liberari facias, and this he ought 


berari facias,isan 


extend! faciayang hot to do, for before the Delivery the Extent is always awarded and returned, and when the 
theſe Words in Thing appears certainly thereby, then a Lzberate ſhall be awarded. For the Statute of 22. H. 8. 
1 cap. 6. of Recognizance of Debts refers the Order of the Execution to the Order of the Exe- 
Ni cution of the Statute Staple, which is referred to the Statute Merchant, which is referred in 
cias, are falſe for ſome points to the Statute of Allen Burnel. And by them it appears that an Extent ſhall be 
833 &e, liberari facias, as it appears by the Regiſter, and ſo the & put for wi, alter: the Sen, and this being not well wndertood hefe makes the Doub? , 
and the Argument, | 

? 6 | | | | Git 


one of thoſe contained in the Exception, and the letting him go at large is an Eſcape, and ſo is 


—_———. 
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Erſt had, and afterwards a Writ of Liberate ſhall be awarded, and Delivery faall not be made at "RE | 
the Beginning. And when a Man pleads or recites a Record in any Temporal Court in our 6. 4 AS 
Law, he ought to plead or recite it fully, and in good order, and certainly, which is not done gre. Co. Lite. 
here, and alſo he ought to commence at the firſt Acknowledgment of the Debt, and this he?“ 
has not done, and for this Cauſe the Plea in Bar is vicious. Further, it is alledged in the ſaid 
Record, that the ſaid Writ was directed to the Sheriff of Bedford: and it was commanded him 
to certify into the Chancery how the Writ was ſerved, at a Day then paſſed, Sc. and every 
Writ.appoints a Day for the Return which is to come, and not which is palled, and ſo inal- 
much as this Word (hen) is a Word ſignifying the Time palt, and the Return ought to be at 
a Time to come, this Reaſon alſo proves the Record badly recited, and ſo the Plea in Bar is in- 
ſufficient. Further, it is contained in the Bar, that the ſame Sheriff returned the Writ, and 
there are four Sheriffs mentioned before, viz. the Sheriff of Bedſord, the Sheriff of London, the 
gheriff Middleſex, and the Sheriff of Hertford, and then to ſay that the fame Sheriff returned 
the Writ, is quite incertain, and the Sheriff laſt named is the Sheriff of Heriford, and always 
hen the Writ is returned, the Name and Surname of the Sheriff ought to be put to the Re- cap. 5. H. 8. 
turn: and ſo he ought to have done here. For there is a common Diverlity holden at Moots oy «0g ig 
in Court and Chancery, that the Writ ſhall be directed to the Sheriff of ſuch a County ge- turn de Brief.q8, 
nerally, without naming his Name, but he ought to put his Name to the Return, and ſo here, 4: A vl. 29. 
wherefore inaſmuch as the Name of the Sheriff is not expreſſed, and alſo inaſmuch as it is in- a. Fe Ch. 
certain to what Sheriff the Return ſhall be referred, the Plea in Bar is for this Cauſe inſuffici- mage | 
ent. And as to the Matter, the Obligation is good and out of the Proviſion of the Statute for 44. b. Pe- Ged- 
divers Cauſes, for firſt it is to be conſidered, that the Statute has three principal Branches rouch- 54 22 
ing this Point. The firſt is, a Commandment to the Sheriff to let to bail ſuch Perſons there facias 33. T. 26. 
expreſſed, The ſecond is, to reſtrain the others contained in the Exception. The third is, B. F 2 
to make Obligations taken in other Manner than the Statute limiis to be void. But it is to be Dat. Sheriff 
conſidered, that the laſt Branch is referred only to the firſt, for the Words of the third Branch et A 
are, hat no. Sheriff, nor any of his Officers or Miniſters aforeſaid take or cauſe to be taken or made 65. 2. Rol. R. 
any Obligation for any Cauſe aforeſaid, &c. and theſe Words, viz. for any Cauſe aforeſaid, are re- e. RIS 
ferred to the firſt Branch only, viz. to ſuch Perſons as are mainpernable, and not to the ſecond 

Branch, for thoſe in the Exception, which are in in the ſecond Branch, are not mainpernable. 

And then the Intent of the Statute was not to make Obligations void tor letting any at large, 

but ſuch only as were bailable. And here Thomas Maningham was in upon Execution, and was 
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out of the Intent of the Statute, and is meerly at the common Law, in which caſe the Obliga- 
tion ſtands at common Law, and ſo is good. And alſo it is proved by other Words in the laſt 
Branch of the Statute, that the Statute does not extend to avoid che Obligation here. For the 
Statute ordains that Obligations ſhould not be taken but upon Condition that the Priſaners appear 
at the Days contained in the ſaid Writs, Bills, or Warrants, &c. and here. the Priſoner had no 
Day to appear, for which Reaſon it appears to be out of the intent and Words of the 
Statute, «nd to be at common Law, and ſo the Obligation is good. And as to thele Words 
which are contained in the Statute, viz. vel colore oſſicii ſui, they are referred to the ſaid firſt 
Branch of the Statute, that is to ſay, concerning Obligations taken of thoſe who are in by Writ, 
Bill, or Warrant, and have a Day to appear, &c. But to refer it to thoſe, who are not bailable, 
could never be the Intention of the Statute, for the Sheriffs would always ſafely keep ſuch Perſons 
for their own Indemnity, that is, to avoid Eſcapes, and it was rarely ſeen that any, who were 
not bailable, were let at large, and Statutes are not made to remedy ſuch rare miſchiefs, but 
common Miſchiefs, and for theſe Cauſes the ſaid Words colore Qf/icii ſui are only referred to thoſe 
who are bailable, and not others. And therefore our Caſe (where Thomas Maningham was not 
bailable) is out of the Intent of the Statute, and conſequently the Obligation for his Deliverance 
is fo too. And allo for another Cauſe the Caſe here is out of the Proviſion of the Statute, and that 
is, becauſe Thomas Maning ham was impriſoned, and the Obligation is made by John Maningham 
now Defendant, and John Maningham was not impriſoned, and then the Statute does not ex- 
tend to avoid any Obligation mace but only by thoſe Perſons who are in their Cuſtody by Courſe 
of Law, and here inaſmuch as he that made the Obligation was at large and never impriſoned, 
this was cut of the Words of the Statute, and the Statute being penal ſhall not be extended b 


* y 
Equity; for which Reaſons the Obligation is at the common Law, and not touched by the Sta- 
tute, and ſo good: and therefore the Plaintiff ſhall recover. 


On the other Hand it was argued at the Bar for the De 
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fendant, that the Plaintiff ſhould be E 3 tor the 


barred. And as to the firſt Exception, which has been taken, for that the Extent ought to be“ adant. 


brit awarded, and after that the Liberate, and now the Writ of Liberari facias is firſt awarded; 

as to that it was ſaid, that there is in the firſt Writ an extend; facias with a Seizure, and alſo 

with a /iberari facias, in which Caſe as to the Extent the Writ is good, and the /iberari facias 

is more than neceſſary in the ſame Writ, for in ret veritate the liberate is a ſeveral Writ in itſelf, 

but yet as to the Extent and Seizure into the King's Hands, the Writ is good, and as to the 

reſt it is Surpluſage. As in 7. H. 4. in Treſpaſs upon the Caſe by th: Lord of a Town, eo P. 7 H. 4 
quod tollineum aſportavit, & illud ſolvere recuſavit, Exception was taken to the Writ, becauſe , 4 . 
be could rot carry away the Toll, except it was paid before, but yet the Writ was adjudged Cafe 37. Brief. 
good, for although the firſt Words are void, the. others, viz. ſolvere recuſavit were ſufficient. 4 Nv82tiens: 4 
So here the one Part of the Writ is good, though the other is not ſo, and that which is geod 4 
is ſufficient, and for the other Part it ſhall be Surpluſage. But be the Writ good or bad, yet 
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inaſmuch as it is an ancient Record, it ſhall ſtand in Force until it be annulled by Error: And 

then the Recital ought to be according to it; wherefore this Exception is ſufficiently anſwered, 

And as to the other Exception which has been taken, viz. that the Writ is recited to certify the 

King at a Day then paſſed, as to this it is to be known, that this recital is made now when it 

was pleaded, and then theſe Words, (at a Day then paſt ) ſtand well together with the Recital, 

for the Day was paſſed at the Time of the Recital, although it was to come at the Time when 

the Writ was awarded, and ſo this Exception is fully anſwered. And as to the other Exception 

which has been taken, viz. that the ſame Sheriff returned the Writ, and he has not ſhewn what 

Sheriff in certain, nor has recited his Name or Surname; as to this, it ſhall be intended that the 

Sheriff of Bedford now Plaintiff did it, for the Proceſs was directed to him, and it appears by the 

Return that he returned the Extent of the Land in the County of Bedford, and no other Sheriff 

than the Sheriff of Bedford could do it, wherefore there is ſufficient Intendment hereof. And 

perhaps the firſt Record has not his Name certain, but has theſe very Words here and no other, 

Wing. Max. reg. and then we cannot vary. from the Record, but we ought to recite it as it is. And be it good 
190. Pl. 11. gr bad, it ſhall ſtand in Force until it be reverſed by Error, as is aforeſaid. Wherefore theſe 
Exceptions are of no Weight, And as to the Statute, there are there Branches in it, as hath 

been faid. And the laſt Branch, which ſaith, that no Sheriff nor any of his Officers or Mini- 

fters afereſaid ſhall take or cauſe lo be taken or made any Obligation for any Cauſe aforeſaid, &c. 

hath Relation as well to the Exception as to the firſt. Clauſe, for this Word (aforeſaid) has the 

Meaning of (beforementioned), and the Exception is as well mentioned before as the firſt Clauſe 

is, and this Word (aforeſaid) being general, and having Relation to both the Clauſes extends 

to the Caſe here. And if it ſhould nor, yet the other Clauſe in the laſt Branch, viz. colore of- 

ficti ſui will extend to it well enough, for it cannot be denied but that Thomas Maningham here 

was in the Cuſtody of the Plaintiff as Sheriff, and he let him to Mainprize as Sheriff, and he 

took the Obligation as Sheriff, and by the Name of Sheriff, and if ſo, then it is colore officit 

„ b. Fi. Oi ſus, and conſequently within the Words of the Statute. * And in Proof hereof in 37. H. 6. Moile 
gation 4.Brog7. Juſtice is of Opinion, that if the Sheriff lets one to mainprize, who is excepted by the Statute 
Polt 65. as not bailable, and takes a ſimple Obligation, it ſhall be void, uod alii Juſticiarii ibi conceſſe- 
e 2, Inſt, 206. unt. © And, Sir, theſe Words, colore officii, are always taken in malam partem, and differ from 
"OY the Words virtute officii, or, ratione officii, which are always taken in bonam partem, and where 
the Office is the juſt Cauſe of the Thing, and the Thing is purſuant to the Office. But colore 

officii implies that the Thing is under Pretence of Office, but not duly, and the Office is no 

more than a Cloak to Deceit, and the Thing is grounded upon Vice, and the Office is as a 

Shadow thereto. And that is the Caſe here, for the Obligation is not taken lawfully, for it is 

taken for the letting him go at large, who was not bailable, and he let him go at large as She- 

riff, and ſo it is colore officit, and the Colour of the Office is moſt properly ſeen here. And then 

inaſmuch as this Word (aforeſaid) has Relation to the Exception, and alſo the Obligation is 

here made by Colour of his Office, there is nothing more to be conſidered, but whether the 
Obligation is made in other Form than the Statute limits. And this it is for two Cauſes. The 

one is, becauſe he has no Day to appear by the Condition. For the Statute appoints, that this 

ſhall be contained in the Condition, which it is not here; for he has no Day in Court ap- 

Ce 10s. b. Ce. pointed. The ſecond Cauſe is, for that there are other Things alſo contained in the Condition. 
E. 200. 10. Mod. For if it be contained in the Condition, that he ſhall appear at the Day, Sc. and alſo that he 
* oſt. 68. ſhall do other * Things, then is it in other Form than the Statute limits, for the Statute limits 
e S. P. Dy, 324. the Condition to contain only the Day and Place of Appearance. And therefore inaſmuch 
pl, 33- O. Bendl. as this Word (afereſaid) and alſo theſe Words, colore officii, have Relation to the Exception in 
3 C. the Statute, and the obligation here is taken for one contained in the Exception, and is in other 
100. b. Hob. 14. Form than the Statute limits, it follows ex conſequente that the Obligation ſhall be void. And, 
ng 33 Sir, if the Obligation was not touched by the Statute, yet it ſhould be void by the Courſe of the 
I. Freen:, 128 common © Law, for (as it hath been confeſſed) the Priſoner here was not bailable, in which Caſe 


Ro. this letting him go at large by Mainprize is a fort, and a Thing contrary to Law, and then 
f M. 2. H. 4. the Obligation is made to aid the Sheriff in the doing of a fort, in which Caſe by the Courſe 
8 of the Common Law the Obligation is void. As if the Obligation was to ſave one harmleſs 
Bro, 20. Condi- jf he killed ſuch an one, or did ſuch a Treſpaſs, Sc. the Obligation ſhould be void. So ſhall 


Feen be here, for the Obligation is to ſave the Sheriff harmleſs for doing a tort and a Thing contrary 
2 b. 5 * to Law, in which Caſe the Obligation is void by the Courſe of the Common Law. * And there- 
51.3, Go C. 354, fore there is this Caſe in one of our Books, that where the Plaintiff in Replevin had a Vitber- 
VideT- 19. Ce. nam out of the Common Bench, by Force whereof one of the Sheriff*s Bailiffs took four Oxen 
dition * en of the Defendant's in Name of Mitbernam, and afterwards delivered them to the Defendant a- 
A 2 3 gain, and the Defendant became bound to him to keep him without Damage concerning the 
.Rol, Abr. 478. ſaid four Oxen, and afterwards he being damnified brought an Action of Debt upon the Obli- 
Sekte eben. gation, and it was held by the better Opinion that the Obligation was void; for the Writ of 
1. Lev. 2, Mitbernam is“ capias in Withernam, Ec. et ea delineas quouſque, Sc. ſo that the Sheriff ought to 
Yin. 40,5", have kept the Cattle, and not to have delivered them to the Party, and then the Delivery of 
578, . them to the Party was a fort, and the Obligation was made to aid him in that fort, and there- 
A. St fore void. So is it in our Caſe, for which Reaſons the Plaintiff ſhall be barred. 
Regiſt, $2, a, Afterwards Molineux, Hales, and Brown Juſtices argued to the ſame Purpoſe : But I was not 
preſent till the latter End of Brown's Argument. | 
| Montague C. J. Mountague Chief Juſtice. It ſeems to me alſo that the Plaintiff ſhall be barred. Firſt as to the Ex- 


ception 
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ception before moved, viz. that the Act is a particular Act, and ought to f 

as it is recited, vz. inter alia enactalum fait, e. Sir, as to this, I agree — * . the | 
Act, for the Act is particular in a Generality, that is, it is univerſal to all Sheriffs and Officers 10, 27-2179. 
contained therein, and inaſmuch as it is not general to all the King's Subjects, but only to all th 1.1. 4 305 

ſaid Officers, it is well called an Act particular in a Generality. As if an Act of Parliament w 06 b 468.4 Ga 
made, that all Biſhops, or all Juſtices ſhould do ſuch an Act, or have ſuch a Benefit, this act is Nr 
called an Act particular in a Generality, and ought to be pleaded, for inaſmuch as it o erates a Anft 155. 1. 8d. * 
ſome particular Perſons, that is to ſay, Officers, and not againſt all, for this Reaſan the Juſtice Tor. Doe, Pla. 

are not bound to take Notice of it. © And therefore in 1 3. £4. 4. in the Lord Say's Caſe. ir 6 . Picks 

held that an Act of Parliament, by which all Corporations and Licences granted by Kin Hen * 7 

ſhould be void, ought to be pleaded, and the Court is not bound to take None of — — 
than of a particular Act touching a particular Perſon. And ſo in our Caſe the Act is 
in a Generality, or it may be called general in a Particularity, in which Caſe the A& ou 
pleaded. But if it was a general Act which concerns all the King's Subjects, it needs not be plead- 

ed, but the Juſtices ought to take Notice of it; and fo is the Diverſity. Then inaſmuch the 

Act here ought to be pleaded, it is to be ſeen whether it be well pleaded ot not, ſeeing the whole ; ©; ;. Ed. 4. 


& 0 0 . . . . . . : 2 A 1 8. pl. , Fit . 
Act is not ſhewn, but only Part of it, which is recited in this Manner, viz. Cum inter alia enaf3- Office a. Court 


atum fuit, Sc. And, Sir, as to this, I take a Diverſity when a Man ſhall plead a Record for 5, Bro. 27. 


Parcel inter alia, and w Ws. j ; . ; Ot Parlement 60. 
„ and when not And therefore in 22. Ed. 4. in a Scire facias to have Execution Pleadings 103. 


of 200 Acres of Land, the Tenant plcaded that atter the Scire facias ſued, one J. B. brought a Bl. 779: bl. 4. 

Formedon of 100 Acres inter alia, and recovered, and had Execution, &c. Judgment of the Writ 4 "Go. 76 "oy 
for that Parcel : And there the Opinion is, that the Plea is not good, for this is not the ri ht 7. Leon, 306, 
5 Form of pleading ſuch a Recovery, for every Recovery had in our Law ought to be pleaded — Vin. Abr te 
| | trainly to every Intent, and theſe Words inter alia are certain to no Intent? but there it is held l. . © | 
that he ought to have pleaded that F. B. brought a Formedon of. 200 Acres whereof the — = 
Acres now in Demand are parcel, and recovered, and had Execution; and there the Tenant by 4 P. 22. Fa 
Licence of the Court amended his Plea z by which it appears, that to plead a Recovery inter alia 22 pl. 23. Bro. 
&c. is not good. And the Reaſon thereof is becauſe every Recovery is entire, and there is one fab. as — 
Original, and one Judgment upon it, and ſo the Recovery is one entire Mat er, and therefore to Heath Max, 
ſay, that inter alia he recovered, &c. is not good, but he ought to plead certainly © But, Sir A Mr T2 
to ſay that inler alia enactatum fuit, is well pleaded, for the ſaid Act of Parliament made Anno 2 | Vide Carth. og, 
H. 6. is leveral, and has ſeveral Branches, onc in Reſtraint of letting Counties to Farm — — 2 5 
for not returning Officers or Servants, &c. the third for the Fees, &c. the fourth for letting 
Men to Bail, &c. the fifth for reſtraining ſome Perſons ; the ſixth for making Obligations void; © x, Sid, 2; 
ſo that theſe Branches, though they are contained in one Chapter, are ſeveral Acts of Parliament, Hob. 226. Vide 
and concern ſeveral Matters, at; then + here one Branch only ſerves a Man's Purpoſe, it is ſuff n 
cient for him * to recite that only : For the Recital of that only is a Recital of an entire and ſe- f Dy 
veral Act of Parliament; but otherwiſe it is of a Recovery, for all that is contained in the Record *: Vent. 215.” 


is but one Recovery, and thereivr- all 0414 to be recited, and ſo is the Diverſity, And then TL | 


here the Act being particular zu a Generality, and which of Neceflity ought to be recited, is well 4% © id 

. : 1 EE 0 k 5 na | 
recited and ſo this ILXCeption 'S ani cred. Another Exception was taken, viz. that divers She- in the "abr pH 
riffs are named, and at lait it is ſaid that the ſame Sheriff returned the Writ, &c. which is ſaid **S: 


to be incertain ; Sir, as to this. * it is certain enough that i | 1 | 
Bedford, for the Retura contains an Extent of 0 1 n mo ” N 1 1 
4S 5 we „and none s 3' pl. 17. 
could do this but the Sheriff of Bedford, and the whole Sum of the Execution is referred to him | 
and fo it cannot be otherwiſe intended but that tiſe Sheriff of Bedford made the Return; wheretore „ 67, ©9- 
the Law ſaith that this is certain enough. Another Exception has been taken, becauſe the De- 2 101, ph 4 
fendant has not begun at the Commencement of the Record, but begins firſt at the Lilerate; Sir, n Maze 
admitting this,“ yer it is well enough pleaded ; and theretore 1 take a Difference when a Record oy 
ought to be intirely and certainly recited, and when not: As to which I hold, that if a Record S. P. Co. Lite, 
1 e 3 y ought to 75 entirely and certainly recited, becauſe the Record only is the — — 
| t ubſtance and Effect of the Bar, which ought to be full and perfect; hut here the“ 9: 
Recital of the Record is only Conveyance to the Benefit of the Statute, and is not the Effect of | 
the Bar, but an Inducement and Conveyance to it, and then it is not neceſſary for“ ſuch Con dap 
veyance and Induceme : | 1 * a. Doc Pla, 28x, 
ey cement to be as certainly pleaded as the Subſtance itſelf ought to be. And 2*3: Hardr. 2. 
therefore there is a Caſe in 34. 71. 6. where Tenant by E/egit made Avowry in Replevin be- l 
cauſe he had Execution as Tenant by £E/ezit, and leaſed 20 Acres Parcel of the Land to the Plain- Gro. E. Leas 
tiff for three Years, rendring 30 5. per annum, &c. and for the Rent in Arrear he avowed. and 8 
Here It was argued whether he ought to plead the whole Record in certain, by which he became * * 70.8 
i 1 8 BEE ke anna eg ld the wird Opinion that it is not neceſſary, but that * 81. 
and this Land was delivered to him bang = 3 - he Party, and had an Elegit, 1. :4 — 
, pleading the whole Record entire, how he brought #*: F, A 
his firſt Action, and what Anſwer the Defend > bs hs GR} > ds 
£ i er the Defendant made, or the like, but it is ſufficient to com- Monſtrans de 
mence at the Execution, ſor the Leaſe made by the Avowant rendring Rent is the Effect of en booting: 
Avowry and of the Execution by Elegit, and the Record, from whence it iſſues, is only a Con- 3 
1 to the Effect, and therefore It is not neceſſary to recite the entire Record, but = Part | 
ot 8 Proves the 288 is ſufficient. * And in 19. II. 6. a Bill of Diſceit was A. 5 he 3G 
3 nit two ; ſtornies of the Common Bench for embezzeling and withdrawing a Writ of La- mee x2, Pro. 
2 corpora in placilo terme upon a Firmedon between the Plaintiff and another, there Judgment 3 


ö : » 54 : : LID Max, 157, 
ol was demanded of the Bill, becauſe it did not contain the Original, the Certainty of the Land, and x 
8 i 
the f 


45 


no more Þ . And 2 50. 


. Vin. Abr. tit. 
particular Statutes E, 6, 


ght to be vl. 6;. 
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7: b-per 91: is there held, that if the Record had been pleaded in Bar, the Certainty of the Land ought to be 

Demurrer T. ſhewn, and the whole Record, for there the Record may be denied, inaſmuch as it is the Subſtance 
pl. 3. ror the Of the Bar; but in the other Caſe to ſay nul tel Record is no Plea, becauſe it is but Conveyance, 
. of he 69 is ſaid before. So in our Caſe the Record is ſhewn to no other Intent than to make Thomas 


Lok hk Opi- Maningbam a Priſoner, and that is not ſhewn but as a Conveyance to the Benefit of the Statute, 


—1 255 79: . therefore in 34. H. 6. one deviſed a Reverſion of Tenant for Life to another in Fee, by the Name 
i 0s, 263 of omnium terrarum et tenementorum qua in mani 


Gilb.L.of E. the Deviſee brought an Action of Waſt, reciting in his Count the ſpecial Grant u! ſupra: And the 
10 : 


N Bo ing of the Reverſion paſſed by the general Words to the Deviſee, he demanded Judgment, 
— py . 9 this the Plaintiff alle 4 And there it is holden, that inaſmuch as the De- 
P. 1. 17 1 5. fendant has demurred upon a ſpecial Point, and has rehearſed the Cauſe of his Demurrer, it there 
Winch 19. Doc. he any other Matter in the Declaration, whereof the Defendant might have had Advantage, he 
Pla, 3 ſhall not now take any Advantage of it. So here in our Caſe, if there be any other Cauſe which 
. K. 163. will make the Obligation void, beſides the Condition of the Obligation, (as it ſeems to me there 
«>... 18 38.18, which I ſhall ſhew hereafter) yet the Defendant by his ſpecial Concluſion has loſt the Adyan- 
GT tage of it; ſo that there a little Policy in the Concluſion. But when a Man concludes or 
_ . N demurs generally, he ſhall have Benefit of every Thing mentioned in the Record, or of every Point 
Id. 4. 5; Js which the Law gives him. And ſo is the Diverſity, where the Concluſion or Demurrer is ge- 
Par * neral, and where ſpecial. And here inaſmuch as the Concluſion is ſpecial, altho* the Obligation 
T0 +. void for other Cauſes than for the Condition (as in Truth it is) yet the Defendant ſhall not take 
r Same Diverſity Ad vantage thereof. But it is further to be ſeen, whether the Concluſion here, viz. Judgment # 
— . A adio, be proper or not; and it ſeems to me that it is not, but he ought to have concluded, fic 
Las. amb eſt faftum; for the Statute ſaith, if an Obligation be taken in other Form than is contained in the 
Mer 3% 43. Statute, it ſhall be void, and from what Time ſhall it be void? I ſay, from the Beginning, and if 
r it be void from the Beginning, then it never was his Deed, and if it never was his Deed, then he 

42.5 ought to have concluded, non eſt faftum. As if a Man will plead, in Avoidance of a Deed, that 


35 — 9 he was a Man not- letter d, and that the Deed was read to him in other Form, or ' that he delivered it 
$. a. Per 


l . his Deed, and that before the Condition performed the Bailee delivered it over, there he ought to 


28. 2. 


Dat. conclude, non eſt fadtum, becauſe the Matter proves that it never was his Deed. * But if it was 
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+. 150. for there it was once his Deed, and therefore he cannot ſay, non eſt factum, but Judgment , actio; 
I. Rol. &. . | 


5: nb: 468. becauſe the Duty is now extinct. So if an! Infant, or a Man by Dures make an Obligation, 


4 ther, inaſmuch as the Concluſion in this Point is bad, it is to be ſeen what ſhall be done, if it ap- 
5: Th pears to us Judges that upon the Matter in Law the Deed is void; and it ſeems to me, that we by 
Doc. Pla. 259- 


. And. 168- ought to give Judgment againſt him. And therefore in 7. Ed. 4. where an Action of Treſpaſs 
8 . brought Ein. Tilly and Wody for taking five Boxes with Charters, Sc. Tilly pleaded, Not 


K. 35 5 . and Wody that the Plaintiff had no Title, and then inaſmuch as it appears to the Judges by the 
WD 

7 p. 10. Ed. 4. And in 10. Ed. 4. there is a like Caſe, viz. in an Action of Treſpaſs by Leſſee for Tears for 
7. pl. 18, Fitz Cattle taken, the Defendant ſaid that the Leſſor held of him by the Services, &c. and for ſo much 


ce 


425» Touch. of ſtanding the Defendant had accepted the Writ good, yet the Plaintiff ſhould not have Judgment, 
Preced. 273- 
Poſt. 34, 35. g ainſt whom an Action of Treſpaſs lies not, for the Statute ſays, non ideo puniatur Dominus, 
® 2, Leon. 162. 85 


Poſt. 8c. c. And in an Appeal by a Woman of the Death of her Father, alfho* the Defendant affirms 

85. the Writ, yet the Court ex officio ought to abate it, for it appears to the Court, that by the Sta- 
* Mag, Cha, tute ® no Woman may have an Appeal of Death of any but of her Huſband, So that always if it 
cap: 34+ 6 | | appears 


T 1 


6 4 
— — — * 


- 


Dive verſus Maningham. in C. B. 


appears to the Court that the Plaintiff has no Title, he ſhall not have Judgment, although 
the Defendant admit his Title. So here, although the Defendant by his bad Concluſion 
has concluded himſelf of his Advantage, the Plaintiff ſhall be barred by the Court 
er officio, if ſo be it appears that he has no Title. Then it is to be ſeen here, whether the Statute 

makes the Obligation void, or not. And it ſeems to me, that the Obligation here is void by the 

Letter of the Statute. The Statute, amongſt other Things, has three notable Branches, which 

have been rehearſed. The firſt is a Command and Authority to Sheriffs to let to bail ſuch Per- = cn refolved 
ſons as are bailable, and this is no new Proviſion, * for the Common Law has been always fo be o. 200. a. 
fore, for the Common Law, which is common Reaſon, did ever allow that ſuch Perſons as were, ,. * 

taken by Writ, Bill, or Warrant in any Action perſonal, or Indictment for Treſpaſs, might be skin. 2 
let at large upon Sureties, for it ſtands indifferent in a Manner whether they are guilty or not, and 


— gs” — —— 


then if they are not guilty, and ſhould be reſtrained of their Liberty, it would be a great Incon- 8. F. cited 


' : | rn 
yenience, which the Common Law will never ſuffer; and therefore as to this firſt Branch, it was 657. x. —5 


made in Affirmance of the Common Law. The ſecond Branch, viz. the Exception, was alſo 133 N 
made in Affirmance of the Common Law, for ſuch Perſons as were in by Condemnation, Execu- Caſe denied to 


tion, Capias utlagatum, and ſuch other Cauſes contained in the Exception, were not bailable before, & H n, 


as any one may eaſily judge by the Inconvenience that would follow from it. But the Proviſion is fidto be e 
only in the third Branch, viz. in Avoidance of Obligations taken in other Manner than is expreſ- n 
ſed in the Statute, and this Branch has Relation to avoid Obligations made for letting to mainprize we, that if a 
as well thoſe who are contained in the ſecond Branch, as thoſe in the firſt. For theſe Words in 3 
the third Branch, viz. for any Cauſe aforeſaid, have Relation to all that is ſpdken before; * for ception co 
(aforeſaid) contains all that is before mentioned, and is in Latin prerecitata, and this Word pre- donn any Tr 
recitata has the ſame Meaning as infra contenta, expreſſa, or præmiſſa, which has Relation to all, that on any of the © 
is, as well to Things excepted, as otherwiſe. © And therefore if one makes a Leaſe for Years of — Snort 
a Manor except a Cloſe, &c. rendring annually a Rent, &c. and the Leſſee is bound to perform dimife are all | 
all Grants. Covenants, and Agreements contenta, expreſſa, or recitata in the Indenture, if he 8983 
ſturbs the Leſſor in the Occupation of the Cloſe excepted, he has forfeited the Obligation, for when nant does not ex- 
he excepts the Cloſe, the other is content with ir, and that the Leſſor ſhall occupy it, and then — 4-4 
this is an Agreement, and the ſaid Words, viz. contenta, expreſſa, et recitata do each of them : 
as well to the Exception as to the reſt, * And in 45. Ed. 3. where a Vicar had leaſed his Church « H. 45. Ed. 3. 
to three by Indenture, and divers Contracts were compriſed in the Deed, and at the End of the 2 
Deed there were theſe Words, et ad omnia et ſingula in prædicto ſcripto contenta bene et fideliter faci- 

enda obligamus nos et quemlibet noſtrum in ſolido per pre ſentes, there it is holden that this Word con- 

tenta reaches to every Covenant, and ſo does prerecitata; wherefore it ſeems to me clear enough 

that this Word (aforeſaid) and in Latin prærecitata, reaches well enough to the ſecond Branch, 

viz. the Exception. And, Sir, the Intent of the Statute was accordingly ſo, for at the Common Dalt. Sh. Ap- 
Law before this Statute, when a Man was condemned in any Sum, and in Execution for it, 1 1 
Sheriffs or other Officers would let him at large upon Condition to ſave them harmleſs; as if he 

had been condemned in 100 J. the Sheriff or other Officer would take an Obligation of 300 J. and 

ſuffer him to go at large, and then the Party Plaintiff had no other Remedy but only to ſue the 

Sheriff or other Officer upon the Eſcape, and he ſhould recover no more than his firſt Debt or very 

ſmall Damages, and perhaps it would be one or two Years before the Plaintiff could recover it 

againſt the Sheriff or Goaler, and in the mean time the Priſoner is at large, and will encreaſe the 

Sum in which he was condemned more than the Sheriff or other Officer ſhould render in Dama- 

ges. And ſometimes the Sheriff or other Officer would for ſuch Favour gain a Piece of Land, 

ſometimes he would compound with, the Priſoner by this Means to get his Son and Heir mar- 

ricd to his own Daughter, and he never was without great Reward for ſuch Favour. And fo 

Sheriffs and other Officers by ſuch Crafts and Devices were enriched, and were ſure to be kept 

without Damage by ſuch Obligations for the Sum in which they ſhould be condemned for the E- 

ſcape, and thus their Bribery had ſafe Conduct. For this Cauſe the Statute was made to avoid 

ſuch Obligations, ſo that if Sheriffs or other Officers will let Priſoners at large, they muſt do it 

at their Peril, for by this Statute their ſafe Conduct, that is to ſay, the Obligations to ſave them 

harmleſs, is cut off and deſtroyed. And therefore ſeeing the Miſchief was ſo great, it cannot be 

taken but that it was the Intent of the Makers of the Statute to cure it, and this was one of their 


principal Views in this Statute, and was a Thing that had the greateſt Need to be remedied. 


And, Sir, I don't ſee to what Intent this Exception was put or mentioned in the Statute, if it was 


not to make void Obligations taken for letting them go at large, who were not bàilable. For to 
reſtrain them from Bail was in vain, for the Common Law had done that before, and then the 
Exception was not put in the Statute for ſuch frivolous Purpoſe, but upon great Conſideration, and 
that was, to make Obligations taken for letting them to bail who were not bailable, utterly void, 
by the Relation of this Word ( aforeſaid) to the ſaid Clauſe. * And, Sir, in the ſaid Caſe of Debt in « 11, 35. H. 6. 
37. H. 6. brought by a Sheriff upon a ſingle Obligation made by one, who was in his Cuſtody for 2. b. Fits. Obli- 
Suſpicion of Felony, and which is there holden void, it is put o5iter by Moile, that if the Sheriff 10. Co: 100. b. 


10. Co. 100. b. 
had let one to mainprize, who is excepted in the ſaid Statute as not bailable, and had taken a Ante 64. 


ſimple Obligation, it ſhould be void, quod alii Juſticiarii ibi conceſſerunt; Which proves that they | 


being nearer to the Statute than we are took it that an Obligation taken for one not bailable, and 
made in other Form than the Statute limits, ſhould be void, and that I believe. And fo, as it 
leems to me, the Words of the Statute, and the Intent of the Statute, make the ſaid Word (afore- . 
ſaid) to have Rclation to the ſecond Branch, and conſequently to make the Obligation (if ir 
is taken in other Form than the Statute limits) to be utterly void. And further, if the Ob- 
ligation is not void for this Cauſe, it ſeems to me that (if it is taken in other Form than the Sta- 
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tute limits) theſe Words, viz. colore officii, will make it void, for it is to be conſidered that Thy. 

mas Maningham was in Execution, and no Man can be in Execution but under ſome Officer, and 

here he was in Execution under the Cuſtody of the Plaintiff, not as Lewis Dive, but as Sheriff, for 
® 2. Inſt. 206. the Writ to take Thomas Maningham was directed to him as Sheriff, and ſo as Officer he had the 
TIP Cuſtody of him, then when he took the Obligation, he took it as Officer, but he took it unduly, 
v 10. Co. 101. for he was not bailable, but yet he took it as Sheriff, ergo he took it colore oſicii ſui; for this 
b. Co, Lit, Word c/ore officit ſui is always taken * in malam partem, and ſignifies an Act badly done under the 
r Countenance of an Office, and it bears a diſſembling Vilage of Duty, and is properly called Ex- 
© 10. Co. 160. for tion. As if an Officer will take more for his Fees than he ought, this is done colore officis ſui, 
2 root + but yet it is not Part of his Office, and it 1s called Extortion, * which is no other than Robbery, 
Vin. Abr. tit. but it is more odious than Rubbery, for Robbery is apparent, and always hath the Countenance 
2 ” of Vice, but Extortion, being equally as great a Vice as Robbery, carries the Maſk of Virtue, 

and is more difficult to be tried or diſcerned, and conſequently more odious than Robbery. Where. 
4 S. P. 2. Mod. fore here inalmuch as the Obligation was made for the Deliverance of Thomas Maningham, who 
ho was in the Cuſtody of the Plaintiff, as Officer, it cannot be denied but that he took the Obliga- 


* 2, Rol. Abr. tion ior his Deliverance colore officti, altho* it was not viriute officiz ſui, And as to what was ſaid 


= Mol. eg, at the Bar, that if a Sheriff or other Officer takes an Obligation of a Priſoner for his Meat and 


pr HC. J. Drink, that this is colore officit, and yet out of the Statute, Sir, I utterly deny this, © for the Ob- 
DL. ligation is void. For if one be in Execution he ought to live of his own, and neither the 
to the contrary Plaintiff nor the * Sheriff is bound to give him Meat or Drink, no more than if one diſtrains 
is l Cattle, and puts them in a Pound, for there the? Owner of the Cattle ought to give them Meat, 
toy and not he that diſtrained them, no more is the Party or the Sheriff, who has one in Execution, 
F Dr. & Stud. l. bound to give Meat to the Priſoner, but he ought to live of his own Goods, altho' he be in for 
g. 2 P.. eg. Felony, until he be attainted, and this by the Courſe of the Common Law, * For before At- 
2. Pl. Z. Per tainder the Goods are his, and in his Hands, and the Common Law in this Point is confirmed b 
Ricks ag +. Bull, a > Statutez and if he has no Goods, he ſhall live of the Charity of others, and if others will give 
= Au. him nothing, let him die in the Name of God, it he-will, and impute the Cauſe of it to his own 
47. b. 2. int. Fault, for his Preſumption and ill Behaviour brought him to that Impriſonment. Inaſmuch then 
206. 1 Fan as the Sheriffs or other Officers are not bound to find their Priſoners Meat, an Obligation taken 
236, 137 for Meat is void, for it is colore officii, and the Sheriff cannot take an Obligation ot his Priſoner 
8 but in a ſmall Number of Caſes. For his Ability in this Point is ſtraitned by this Statute, and 
Kitch. 290 fo of all other Officers except the Warden of the Fleet, and of the King's Palace at Weſtminſter, 
8 ho are excepted by the Statute. And therefore in 7. Ed. 4. one was in Cuſtody of the She- 
123, 136. b. riff by a Capias upon an Indictment of Treſpaſs, and the Sheriff let him to Mainprize, and he 
2 * +5. *- made an Obligation to another upon Condition to keep his Day, Sc. and this he did for the Su- 
11.8. dar. Coz erty of the Sheriff, and there it is held that the Obligation was void, becauſe the laſt Branch 


rone. 83. Bro. 


1 of the Statute prohibits any Sheriff from taking an Obligation for any Cauſe aforeſaid, or by Colour 
M. 43. Ed. 3. of their Office, but only to themſelves, and there inaſmuch as it was taken to another, it was 
. Fu, void: And allo there the Court held, that if the Obligation has not the Conditions expreſſed in 
Treſpaſs 3. Bar. the Statute, it is not the Deed of the Party: Ex quo /equitur, that he ought to conclude non eft 
Tok fab, and hereto the Opinion there tends,” which confirms my Opinion that the Concluſion 
Officer 3. Re- Ought to be as I have ſaid before. And ſo the Capacity of Sheriffs or other Officers is abridged 
LS and ſtraitned in this Point. And thus is my Mind perceived in theſe Matters; for I apprehend 
fen. 44. St. Pl. that this Word (aforeſaid) has Relation to the ſecond Branch, and to make the Obligation here 
1 void, and if it ſhould not, yet theſe Words colore officit will make it void, if ſo be the Obligation 
3- Int.228,2:9. is taken in other Form than the Statute limits; to which Point J am now to argue. And, as it 
MR ſeems to me, it is taken in other Form than the Statute limits, for the Statute contains that it 
327- Kitch. 39. ſhall be in the Name of their Offices, and upon Condition to appear, and here it is not ſo, for he has 
5 KT +..; Day in Court, wherefore it is void; and the laſt Part of the Condition of the Obligation is, 
cap. 3. I he ſhall be at the Command of the Sheriff as à tru? Priſoner, and then the Sheriff might command 
G eſcape, and he might go to Bed and ſleep there ſafely, but it never was the Intent of 
dee kleid. 146. the Statute to give him ſuch Eaſe, and ſuch Condition was never intended by the Statute ; and 
es Fa, “s if any will argue that the laſt Part of the Condition is according to the Statute, yet the firſt Part 
Debt 80, Bro. is not ſo, for the firſt Part is, if Thomas Maningham keep without Damage the ſaid Sheriff againſt our 
74 1. Go. Lord the King, and one Thomas Palley, &c. and tit does not ſay for what he ſhould keep him 
180. b. without Damage, ſo that it is general, and ſhall be taken moſt ſtrongly againſt him, and that is, 
for all Things, as for Felonies, for Treaſons, for the Sheriff's Account in the Exchequer, and 

1 P. Perk. 5 for all other Charges; nor does it ſay how long he ſhall keep him without Damage, and then it 
ſhall be taken for ever. And ſo it ſhall be conſtrued, for every Thing, and for ever, et fic per 

omnia ſecula ſeculorum. And, Sir, I apprehend that if the Obligation had been conditioned ac- 
1 end the cording to the Statute, and had had another * Thing allo in the ſame Condition, that the Obli— 
Books there cit- gation, by Reaſon of this Condition, would be utterly void. As a Formedon and Action of 
— Walt are given by Statute, there if a Man will add other Words in the Writ, the whole is 
1. Finch, 22. void. And if the King licenſe one to alien the third Part of his Land, and he aliens the 
2. Finch. 31. Whole, the Licenſe is totally void. And I was of Opinion in the firſt Statute of Deviſes, 
3. ing tes. which gives Authority to deviſe two Parts, that if he had deviſed the whole, the whole ſhould 
be void. And ſo it another Thing is added to a Thing given by Statute, it ſhall make all 

void. So here, altho* the laſt Part of the Condition was according to the Starute, yet the 

firſt Part was not, and that ſhall make the whole Obligation void. And, Sir, the Obligation 


varies from the Form of the Statute in another Point, for in the firſt Branch it is commanded 
| to 
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to the Sheriff to let the Perſons therein mentioned to mainprize upon reaſonable Suerty of ſufficient 
Perſons, having ſufficient within the Counties, where ſuch Perſons are ſo let to Bail or Mainprixe; 
ſo that the Statute is of ſufficient Perſons, ut ſupra, and is in the plural Number, in which Caſe 
there ought to be two * Suerties at leaſt, and here there is but one Suerty, viz. John Maningham * See the con- 
only, and this is not according to the Words nor Intent of the Statute, for the more and the pj1l noucthr., 
more able the Suerties are, the ſooner will they cauſe him to appear who is let to Mainprize, 10. Co. xco. b. 
and fo Juſtice will be more ſpeedily done; and therefore the plural Number of Suerties was well 8 
conſidered and put into the Statute, but here there is but one Suerty, viz. the Defendant only; 44m. ibid. 6-2, 
And the letting them to Bail, who are mentioned in the ſecond Clauſe, ought to be upon like Eu. 


= 122+ a . . 0 N pl. 11. ibid. $524 
Suerlies, and in the ſame Manner as is contained in the firſt Branch; and therefore ſeeing there »!; 9- Oro. Jac. 


is but one Suerty here, it is in other Manner than is contained in the Statute, And then if the = 2 
Obligation is taken in other Form than is limited in the Statute, the Statute faith it ſhall be . Med- _ 
void. But the Defendant has loſt the advantage of the Obligation in its Variance from the Or- 
der of the Statute in this Point, by his ſpecial Concluſion and Reliance upon it that it was not 
made upon ſuch Condition as is limited in the Statute, as I have ſhewn before; yet becauſe the 
condition varies from the Statute he ſhall have Benefit by the Office of the judge, notwithſtand- 
ing his bad Concluſion to the Action, as I have ſaid before, and ſo for theſe Cauſes the Plain- 
titf ſhall be barred. _ | 
Note, (Reader) that as to what was moved for the Plaintiff, that the Obligation here ſhould be — bene by che 
out of the Danger of the Statute, becauſe it is not made by him who was impriſoned, but by the WIEN 
Defendant who was at large, this ſeems no Matter for two Cauſes. The'firſt is, becauſe the 
firſt Branch requires, that the Sueriy ſhall be of ſufficient Perſons, having ſufficient within the 
Counties where, Sc. And ſo the Words and alſo the Intent of the Statute, by theſe Words, 
appears to extend to thoſe Suerties at large taken for them in Priſon, ſo that they have ſufficient 
within the County. The ſecond Cauſe is, for that the third Branch ordains, that no Sheriff ſhall 
tate any Obligation for any Cauſe aforeſaid, or by Colour of their Office, but only to themſelves, 
of any Perſon, nor by any Perſon that is in their Cuſtody, Sc. ſo that theſe Words, viz. (of 
any Perſon) are general, and extend io all Perſons, viz. at large, or not, Sc. or at leaſt they 
extend to all that are at large, and theſe Words (by any Perſon that is in their Cuſtody) extend 
to all Priſoners only, and theſe Words, (which are in their Cuſtody) are only to be referred to 
the Perſons laſt named, and not to theſe Words (of any Perſon) firſ named; and then theſe 
Words will alſo make an Obligation taken of him at large to be void, as well as if it was taken of 
the Priſoner himſelf. And perhaps for theſe Cauſes it was held ſo clear, that it was not an- 
 favered by the other Side, nor by the Lord Mountague. | | | 
At which Day here comes as well the aforeſaid Lewis, as the aforeſaid Jobn Maningham by their The d ef the 
Attornies aforeſaid, and thereupon the Premiſes being ſeen and by the Juſtices here more fully 


- underſtood, it ſeems to the ſame Juſtices here, that the Plea of the aforeſaid John above in Bar 


pleaded is good and ſufficient in Law to preclude the aforeſaid Lewis from having his Action 
aforeſaid againſt the aforeſaid Foby Maningham. Therefore it is conſidered, that the aforeſaid judgment. 
Lewis take nothing by his Writ aforeſaid, but be in Mercy for his falſe Claim therein. And that 

the aforeſaid 7obn go thereupon without Day, Sc. Enquire the Names of the Pledges, Cc. 

And alſo it is conſidered, that the aforeſaid Fob recover againſt the aforeſaid Lewis 24 Shillings 
adjudged to the ſame John by the Diſcretion of the Juſtices of the Lord the King here, accord- 

ing to the Form of the Statute therein made and provided, for the Coſts and Expences of the 
aforeſaid John by reaſon of the Premiſſes, c. 


A Report of a Judgment given in the Common Bench by deliberate Advice of all the Fuſ- 
tices of the ſame Bench, in Hillary Term in the 4th and 5th Years of the Reign of King 
Edward the Sixth, between Lawrence Kidwelly Plaintiff and William Brand Defendant, 
in an Action of Treſpaſs brought by the ſaid Plaintiff againſt the ſaid Defendant. 


T appears amongſt the Records in the Term of St. Hillary in the 4th and 5th Years of the o, benand g. 
ROS of King Edward the Sixth, Rot. 355. that Lawrence Kidwelly brought an Action of Tenderof a Rent 


Treſpaſs againſt William Brand for breaking his Cloſe at Lomer, in the County of Southampton, ep payable 


at a Place out of 


Sc. and the Defendant pleaded, not guilty, &c. And it was found by Verdict before Juſtices the Land, out of 
of Niſi prius, that John Salcot Abbot of the late Monaſtery of Hyde near Wincheſter in the ſaid 8 teeg. 


= . Dyer 69. 


County of Southampton was ſeized of and in the Site of the Manor of Lomer, with a Grange pl. 23. 
ſituate upon the ſaid Site, and of and in 100 Acres of Land, 40 Acres of Paſture, and 40 Acres of 
Meadow with the Appurtenances in Lomer abovewritten, (whereof the Place where the Treſpaſs 


is ſuppoſed to be done is, and at the ſaid Time of the Treſpaſs ſuppoſed to be done was, Par- 
rel) in his Demeſn as of Fee, in Right of the ſaid Monaſtery, and being ſo ſeized, the ſame Ab- 
bot and Convent by their Indenture made between the ſaid Abbot and Convent of the one Part, 
and Jobn Cropp, Thomaſin his Wife, and Fohn their Son of the other Part, (one Part whereof 
ſealed with the common Seal of the ſaid Abbot and Convent, bearing Date the 21ſt Day of Sep- 
tember, in the 26th Year of the Reign of King Henry the Eighth, was ſhewn in Evidence) leaſed 
to the ſaid Fohn Cropp, and Thomaſjn his Wife, and Jobn their Son, the ſaid Site and others 
the Premiſſes, to have and to hold to them and to their Aſſigns, from the Feaſt of St. Michael 
next enſuing the Date of the ſaid Indenture until the End of twelve Years then next following; 
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Paying annually during the ſaid Term to the ſaid Abbot and Convent and their Succeſſors, for 
the ſaid Site and others the Premiſſes at Hyde aforeſaid, 4. 8 5. 10 4. at the Feaſts of the An. 
nunciation of our Lady, and St. Michael, by equal Portions. And if it ſhould happen the ſaid 
Rent of 4 J. 85. 10 d. to be in Arrear and not paid in part or in whole by the Space of 40 Days 
after any of the ſaid Feaſts on which it ought to be paid, that then it ſhould be lawful for the 
ſaid Abbot and his Succeſſors into the ſaid Site and others the Premiſſes whereof, Ec. to enter, and 
them to reſeize, hold, enjoy, and the ſaid John Cropp, Thomafin his Wife, and John their Son from 
the ſame totally to expell. By Force whereof, the ſaid John Cropp, and Thomaſin, and John their 
Son entered into the Premiſſes, and were thereof poſſeſſed. And they found further, that 
the. Reverſion of the Premiſſes came to the King by the Diſſolution of the Monaftery, and that 
the King granted it over to William now Earl of Wiltſhire, and to his Wife, and to the right 
Heirs of the Earl, who granted it over to the Wife of the Plaintiff for her Life, Sc. and they 
found Attornment accordingly. They found alſo, that the Leaſe came from the ſaid John Cropp, 
and his Wife, and their Son John to one John Fernbold, and from the faid John Fernhold to the 
Wife of the Defendant. And they found further, that becauſe 445. 54. of the ſaid Rent for 
one half Year ending at the Feaſt of the Annunciation of our Lady, in the third Year of the Reign 
of the King that now is, were in Arrear to the Plaintiff and his Wife after the Attornment made, 
and before the Time when, Sc. and by the Space of 40 Days next after the ſaid Feaſt, the ſaid 
Plaintiff before the Time when, Fc. that is to ſay, the fourth Day of May, in the third Year 
of the Reign of the King that now is (which four/b Day was the laſt of the ſaid forty Days next 
after the ſaid Feaſt of the Annunciation of our Lady) ſent one Malter Thomas his Servant to the 
ſaid Site and others the Premiſſes leaſed as is aforeſaid, whereof, Sc. to demand the ſaid 44 5. 
5 d. and therefore the ſaid Walter by the Command of the ſaid Plaintiff, the ſaid fourth Day of 
May, went to a certain Place called Lomer's-Barns Parcel of the Premiſſes leaſed in Manner and 
Form aforeſaid, and he was and tarried in the ſaid Place called Lomer's- Barns from the riſing of 
the Sun on the ſame fourth Day until the ſetting of the ſun the ſame Day, to demand the aforeſaid 


render or pay the ſame 445. 5d. And the Jurors aforeſaid alſo ſay, that the aforeſaid Lawrence 
Was in his proper Perſon the aforeſaid fourth Day of May, in the third Year aforeſaid, at Hyde 
aforeſaid at the ioth Hcur before Noon of the ſame fourth Day, to demand the aforeſaid 44 5, 5 d. 
of the afcreſaid Rent in Form aforeſaid being in Arrear. And then the afcrejaid Lawrence at 
Hyde eforeſaid requeſted one Kichard Bothell that if the Rent aforeſaid in Form aforeſaid being 
in Arrear ſhould be brought to Hyde aforeſaid, that then the ſame Richard would receive the ſame 
Rent for the ſame Lawrence, which ſaid Richard <vas and tarried at Hyde aforeſaid from that tenth 
Hour of the aforeſaid fourth Day of May until the ſetting of the Sun the ſame Day, to demand the 
Rent aforeſaid for the aforeſaid Lawrence, and to his Uſe : and none came to pay the ſame Rent. 
And upon this, for Default of Payment, the Plaintiff in Right of his Wife entered, whereupon 
the Defendant re- entered, and committed the Treſpaſs, as the Plaintiff hath declared. And 
upon this the Jurors pray the Diſcretion of the Juſtices, whether the Defendant be guilty or not. 
And the Juſtices had Copies of the Verdict delivered to them, and the Councel for the Parties 
would: have argued the Caſe, if the Juſlices had held it ſo doubtful as to need an Argument. But 
the Juſtices well adviſed themſelves, and at laſt they all agreed without open Argument of Coun- 
cel, and by good Advice they adjudged, that the Defendant was guilty upon the Matter, and 
they awarded that the Plaintiff ſhould recover 10 J. for his Damages aſſeſſed by the Court. 

Ex quo, Lecter, four Things are to be noted. The firſt is, that although the Rent was not 
demanded on the Day it was firſt due, that is, on the Day of the Feaſt of the Aununciation of our 


yet this is not material, nor ſhall it hurt his Entry, but he may well enter, for Default of Pay- 
ment, the laſt inſtant of the laſt of the 40 Days. So that the fortieth Day only is material 
* 4 M. 1. Bro, for the Leſſor to demand the Rent, and the not being ready to receive the Rent the firſt Day 
Tender $1. B.N. on which it is due is not prejudicial to him in the Reverſion, nor is his Attendance on that 
| 1 Day any thing to the Purpoſe. The ſecond Thing to be noted in this Judgment is, that when 
172. the Rent was reſerved to be paid at yae, and if it be in arrear by 40 Days that then, &c. in 
b 4. Leon. 249, this Caſe the Rent ſhall be paid at Ade the laſt of the 40 Days, as well as the firſt day on which 
Wing. Max. rc. jt is firſt due. For although it is not ſaid by expreſs Words, that if the Rent be in arrear not 
52. Pl. 10, paid at Ide by the Space of 40 Days, Sc. yet it ſhall have Relation to the Place which is firſt 
named; and fo the Law faith that the Rent ſhall be paid at Hyde the laſt of the 40 Days, al- 
though it is not ſo expreſſed in plain Words, The third Thing to be noted in this Judgment is, 
that the Plaintiff might enter without any © Demand of the Rent, for Walter Thomas's being 
e S. p. Dy. 63, upon the Land was not material, inaſmuch as he did not demand the Rent in deed, but was there 
. to demand the Rent aforeſaid, and it does not appear in the Record that he did demand V Rent 
x. And. 2-5. aforeſaid, for if his being there had been material, he ought to have demanded the Rent, although 
3 none was there ready to pay it, and then inaſmuch as he did not demand the Rent at all, his 
4. Co. 23. . being there was in vain, and is all ot one Effect as if he had been abſent ; and ſo the Act of the 
1 ſaid Walter Thomas ſhall not give Benefit to the Plaintiff, nor ſhall aid him in his Entry, but the 
2-2 a. . Jones Only Cauſe for which the Entry was good and congeable was becauſe the Defendant did not of- 
ge Ups ter the Plaintiff the Rent at Jyae; tor inaſmuch as the Rent is payable there, the Plaintiff is 
1.Bac, Abr.417- not bound to demand it. And therefore Mountague Chief Juſtice (as I heard, for I was abſent 
when this Matter was touched) put a Difference when he in the Reverſion ſhall demand the Rent, 


and when the Leſſee ought to offer it; as if a Man makes a | eaſe for Life or Years, render- 
ing 


445. 5d. of the aforeſaid Rent in Manner and Form aforeſaid being in Arrear, for the aforeſaid 
Lawrence his Maſter, and to the Uſe of the ſame Lawrence, and there was none then and there to © 


Lady, nor the Plaintiff ready the ſame Day on the Land, nor at Hyde to receive the ſame Rent, 


Kidwelly ver/as Brand. in C. B. _* - i 
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ing Rent at ſuch a Feaſt, and if it be in arrear that he ſhall enter, there the Leſſor ought to 

come to the Land, and demand the Rent, or elſe he ſhall never enter; for the Rent is only pay- 

a le upon the Land, and the Land is the Debtor, for in Aſſize for the Rent the Land ſhall be 

put in View, and he ſhall diſtrain in the Land for the Rent, ſo that the Land is the principal 

Debtor, * and the Perſon of the Leſſee is no Debtor, but in reſpect of the Land, Þ for if the . co. 22. a. b. 
Land is recovered upon eign Title, then the Perſon ſhall be diſcharged of the Rent from thence- 1 
forward; ſo that the Land is the original and moſt effectual Debtor; and therefore although the co. nur. 29 2. b. 
Leſſee be abſent, yet the Leſſor ought to demand the Rent of the Land, as principal Debtor, and % Vide 3 
as that which may render Diſtreſs, it the Rent 1s not ready upon it; and if he does not make a 56. pl. 5. 
Demand, he ſhall never re-enter for Default of Payment, although. the Leſſee be abſent. * But « See ante 507+), 
when the Rent is payable in another Place out of the Land, then the Leſſor is not driven b _— 
the Law to demand the Rent, for his principal Debtor is abſent, that is, the Land, and although 

the Leſſee is preſent, that is not material, for he is not the original Debtor, nor hath the Leſſor 

any Intereſt to Demand the Rent of him, but the Leſſee ought to offer it for his own Indemni- 

ty, as the obligor ought upon an Obligation, or as the Grantor of an Annuity ought to offer 

the Annuity at the Day, Sc. to excuſe himſelf of Damages. So ought the Detendant here to 

offer the Rent for his own Indemnity to ſave himſelf from the Penalty of Forfeiture. And it 
cannot properly be called a Rent in another Place out of the Land, but rather a Sum of Money,“ Contra 4. Co. 
which the Leſſee, by this Agreement of Payment out of the Land, ought to offer to the Leſſor, 4 as} 
ſo that he has altered the Nature of it as to this Purpoſe by his own Aſſent. And this is the * 459. pl. 2 
Diverſity with regard to the Demand, where the Rent is payable upon the Land, and where out me 


E. 416. 1. Bac. 
of the Land. And then here, inaſmuch as the Rent was payable at Hyde, the Plaintiff may abr 417. Hutt, 


enter without Demand. | a 
It ſeems from hence, that if one grants a Rent. Seck in Fee out of Land in one County, payable 
annually ſuch a Day and Place in another County, and the Grantee is ſeized of the Rent, that Nia bene by the | 
if the Grantee comes to the Place appointed for the Payment, and there demands the Rent upon Reporter. 
the Day accordingly, if the Rent be denied, this is no Diſſeizin of the Rent, as it ſhould be in 
Caſe of @ Denial upon the Land, where the Rent is payable upon the Land. 
The fourth Thing to be noted in the ſaid Judgment is, that although the Verdict does not 
find that Hyde was in the Hands of the Plaintiff or Defendant (for which Reaſon it ſhall be in- 
tended in the Hands of ſome Stranger, as ix rei veritate it was, yet the Defendant ought to. e. * 
come to it to pay the Rent, and the Plaintiff ought to come there to receive it. Quære if they 
ſhall be Treſpaſſers to the Stranger by coming there? And it ſeems to me that they ſha'l not, for 
ſince the Abbot was Owner of Hyde at the Time of the Leaſe, and had reſerved the Rent to be 
paid there, the Leſſee ſnould not be a Treſpaſſer to the Abbot by coming there to pay it, for 
by the Refervation of the Rent at Hyde it was charged with this Liberty, and the Reſervation to 
be paid there was an Aſſent that he ſhould come there, ſo that by his coming there he ſhould 
not be a Treſpaſſer. As if A. is bound to B. in an Obligation of 207, for the Payment of 10 J. 
to him at ſuch a Day, there inaſmuch as no Place is expreſſed for the Payment, A. is bound to yt 3.3%: 
ſeek B. whereſoever he ſhall be. And if B. is in his own houſe, and A. comes to him there, 200. 
and tenders the Money, he ſhall not be a Treſpaſſer by coming there ; but if he had been in the 
Houſe of another Man, there he ſhould be a Treſpaſſer to that Perſon, if he had a Mind to take 
advantage of it, but he ſhould not be a Treſpaſſer to the Obligee by coming into his own Houſe, 
as is aforeſaid, for inaſmuch as by the taking of the Obligation he aſſented that A. ſhould pay 
him the 10 J. by Neceſſity of Reaſon he ought to be aſſenting that he ſhould come to him to of- 
fer him the 101. for the coming to his Perſon precedes the offer; and then inaſmuch as he was 
aſſenting that he ſhould pay him the 10 /. and therein it was contained that he was aſſenting that 
he ſhould come to him for that Purpoſe, it follows ex conſequente that he ſhall not puniſh him for 
doing that, to which he himſelf was privy and aſſenting, that is, for his coming there, and then 
if he ſhall not puniſh him as a Treſpaſſer for coming to the Place which was not appointed him 
by the Party in expreſs Words, @ multo fortiore the Abbot ſhould not puniſh the Leſſee here 
for coming to Hyde, which was appointed by expreſs Words for the Tender of the Rent, for (as 
hath been ſaid) the Reſervation of the Rent to be paid there is an Aſſent that he ſhall come there, 
and by this Aſſent the Place is charged. And ſo the Leſſee had Title and intereſt in the Place 
as to his coming there, and the Place was charged to the Leſſee with this Liberty, and the 
Leſſce had Authority and Intereſt in the ſaid Place as to this Purpoſe, and this by the Act of 
thoſe, who had Authority to charge the ſaid Place at that Time, that 1s, the Abbot and Con- 
vent. And then if the Leſſee ſhould not be a Treſpaſſer to the Abbot by his coming to Hyde to 
pay the Rent there, no more ſhould he be to the King when Hyde was in the King's Hands, for 
the Statute of Suppreſſion ſaves the Intereſt of every Stranger; and then he who is the King's 
Patentee of Hyde ſhall hold it charged with the ſaid Authority and Intereſt. And therefore the 
Defendant might come there to pay the Rent without Offence or Treſpaſs, and by the ſame Rea- 
lon it ſeems that he in the Reverſion, viz. the Plaintiff might come there alſo to receive the 
Rent without any Offence or Treſpaſs, for he has the like Authority, Privilege and Intereſt 
in Hyde, as the Leſſee hath. | | 
At which Day here comes as well the aforeſaid Lawrence Kidwelly as the aforeſaid William Brand | 
y their Attornies aforeſaid. Whereupon the Premiſſes being ſeen, and by the Juſtices here The reſt of the 
more fully underſtood, it is conſidered by the ſame Juſtices that the aforeſaid Milliam Brand by OS 
reaſon of the Treſpaſs aforeſaid to the ſame Lawrence in Form aforeſaid done is and ought to be 
adjudged by Law guilty of that Treſpaſs. Therefore it is conſidered, that the aforeſaid Lawrence Judgment, 
recover againſt the aforeſaid Y/illiam Brand his Damages aforeſaid to 101. by the] ury atoreſaid 
in Form aforeſaid aſſeſſed. And that the aforeſaid Milliam Brand be taken, Sc. 
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Roſs verſus Pope. in Cancella. 


A Report of a Judgment given in the Chancery, by deliberate Advice, upon an Argument 

in Eaſter Term in the fifth Year of the Reign of King Edward the Sixth, in a Writ 
of Audita Querela brought by Robert Roſs of Ingemanthorp in the County of York 
Eſquire Plaintiff againſt Sir Thomas Pope Knight Defendant. | 


: 


Where Purchaſe T appears amongſt the Rolls remaining in the Court of Chancery de Termino A 
9 with 1 regni Regis nunc, that the ſaid Roſs entered into a Recognizance of 500 Marks to the ſaid 


an Execution of Pope, and one Robert Curſon Eſquire, according to the Form of the Statute of 23. H. 8. cap. 6. 
2. And afterwards the ſame Roſs and his Wife by Fine gave to the ſaid Conuſees the fifth Part of 
pends the ag the Manors of Burton, Conſtable, and other Lands in the ſaid County of York in Fee. After- 
 -- wards the ſaid Pope, as Survivor, ſued Execution of the ſaid Recognizance in London againſt the 
We _ 3 ſaid Roſs, and his Body was taken, and the ſaid Roſs, ſuppoſing that the ſaid Fine of the Lands 
Audia Querda, aforeſaid diſcharged the ſaid Recognizance, ſued the ſaid Writ of Audita * Querela comprehend. 
- 3 ing the whole Matter, which Writ bore Date the ſecond Day of November laſt paſt, and was re- 
there miſprinted turned into + Chancery on the OFave of St. Hillary laſt paſſed, at which Day the ſaid Sir Thomas 
S. Sriven,v, Pope appeared: And upon the ſaid Writ and Declaration he demurred in Judgment, And in 
right 2. Bulſl. this preſent Eaſter Term 4. Edw. 6. the Matter was moved and touched many Times. And now 
. the Lord Rich Chancellor of England ſent for Portman one of the Juſtices of the King's Bench, 
| and Hales one of the Juſtices of the Common Bench, to have their Advice, what the Common 
Law was in this Caſe. For he ought to adjudge in this Caſe according to the Courſe of the Com- 

mon Law, inaſmuch as the Matter came before him by original Writ ; but upon Matters de- 

ending before him by Bill he may adjudge according to Conſcience, but here according to the 

— Law. And the ſaid Juſtices came into the Chancery, and ſat there with the Chancel- 

lor, where the Matter was ſpoke to, and the Opinion of the Chancellor, and of the ſaid Juſti- 

ces, and of the whole Court of Chancery was, that the Audita Querela did not lie, becauſe the 

Land, which the Conuſees took from the Conuſor and his Wife by the Fine, was not the Debtor, 

but the Body of the Conuſor remained Debtor, and the Land was liable only in reſpect that it 

was in the Hands of the Conuſor at the Time of the Recognizance or after. But the Land 

G,1:.C0. 50-b. was not charged with the Debt, but chargeable at the Election of the Conuſees. But the Per- 
Hob, 4. fon was charged, and in reſpect of the Perſon the Land was chargeable, and the Perſon was not 
chargeable in reſpect of the Land, for if ſo, the Recognizance would be diſcharged by the tak- 

ing of the Land by the Conuſees: As if there be Lord and Tenant, now the Tenant is chargeable 

to do Fealty, and the other Services to the Lord in reſpect of the Land, but if he infeoffs the 

Lord of the Land, his Perſon ſhall be diſcharged, for his Perſon was chargeable in reſpect of the 

Land, and the Services were iſſuing out of the Land, and therefore ſhall be extin& by Unity of 

Poſſeſſion, But here the Conuſor was not Debtor in reſpect of the Land, for if he had aliened 

the Land to another, yet he ſhould remain Debtor, and his Body and Goods ſhould be 

taken, for he was not chargeable in reſpect of the Land, but the Land was chargeable in 

reſpect of him, and therefore before that the Land is charged with the Debt, his Perſon 

b 36.H. 8. Bro. js only Debtor, and then the Execution is well ſued. But if Execution had been ſued of 
Ds the Body and of the Land, and afterwards the Conuſor had * infeoffed the Conuſees of the Land, 
pl. 7. Heath's or had ſurrendred Parcel of the Land, or the Fee-Simple of Parcel had © deſcended to them, 
© M. 15. Ed. 4. in all theſe Caſes the Body ſhall be diſcharged, for by the Execution the Land was de fa#o 
, 6. Bro. Stat. charged, and ſo became Debtor, and by the Feoffment, Surrender or Deſcent it was diſcharged, 
2-Rol-Abr.q77. becauſe the Diſcharge of Part of a Thing in Execution is a Diſcharge of the whole, be it by 
Y: kl rs. Leon. Act of the Party, or by Act of Law, for the Duty being perſonal and entire, the Execution for 
2 >. Rol. Abr, it is entire alſo. But here inaſmuch as the Fine of the Land was before Execution, it cannot be 
Sun * . diſcharged of the Execution, for the Land was not then charged in Deed. * And therefore it 
2. Vent. 327. was faid, that in 25. Aſs. where the Conuſor after the Recognizance infeoffed the Conuſee of the 
80 J. 1.9. Land, who re-infeoffed the Conuſor, who infeoffed a Stranger, there it is adjudged that the 
Fitz. Execution Conuſee ſhall have Execution againſt the Stranger, for the Execution was not diſcharged by the 
1 Poſſeſſion of the Conuſee after the Recognizance made, cauſd 2 ſupra. But if the Conuſor 
Bendl. 103. infeoff the Conuſee of Parcel of the Land, and a Stranger of an other Part, and Reſerve Part 
p< 5 3 in his Hands, now the Conuſee ſhall not have Execution againſt the Stranger. For by the ſame 
B. N. C. 5 293. Reaſon that one Feoffee = of the Conuſor (if his Land only is put in Execution) ſhall have an 
b Rel Abi. Audita Querela againſt all the other Feoffees, to make their Land alſo to be put in Execution, 
pl. 8. F. N. ue and to be contributory to the entire Charge, by the ſame Reaſon if the Conuſee himſelf is one 
K eoffees, his entire Execution ſhall be diſcharged for the Land againſt the other Feoffees of 
Aud. Ges. . the Conuſor, for he ſhall not be contributory for a perſonal Thing due to himſelf, nor may 
2. 9. H. 4. 4 b. the Duty be apportioned or divided, but all ſhall be extinct againſt the Feoffees, but yet againſt 
c Fe. the Conuſor the Conuſee ſhall have Execution of that Parcel which remains in his Hands. For 
Ed. 3. Firs Exe although each Feoffee ſhall have an Audita Querela againſt the Conuſor to make him contributory 
33 to their Charge, if the Execution is ſued againſt him only, yet he ſhall not have an Audits 
Hales's Notes Querela againſt any of them to make their Land contributory to the Charge, if the Land leſt 
671. eos, in his Hands is only put in Execution for the Entirety, for the Burthen is his own, and he only is 
rewMoorgzs. Debtor, as is ſhewn before. And then if the Conuſor ſhall not have Remedy for Contribution 
J Lat Jb., againſt the other Feoffees, by the ſame Reaſon he ſhall not diſcharge the Execution by the Pur- 


$2 chaſe of the Conuſee, for the Execution of the Conuſee ſhall be diſcharged in conſideration that 


„ Statotes Mach, he ſhould be contributory if he was Feoffee and not Conuſee, and then inaſmuch as he ſhall not 


M. zl. 10. be contributory if he was Feoffee and not Conuſee, he ſhall not be diſcharged being Conuſee, qui 
Bro An. r cefſante couſd ceſſabit eus. And for theſe Cauſes the Acceptance of the Land ſhall not diſ- 
8 5 fne, B. N. Charge the Execution here. Wherefore Judgment was afterwards given that the Plaintiff ſhould 
8 85 take noching by his Writ, | | = 
fo 
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A Report of a Writ of Aſſize, and of the Exceptions taken to it, and of certain Arguments 
made at Serjeant's-Inn in Chancery-Lane in Trinity Term, in the ſixth Year of the Reign 
of King Edward the Sixth, before Henry Bradſhaw then Lord Chief Baton of the Exchequer, 
and late the King's Attorney, and Sir Edmund Marvin Knight, one of the Juſtices of the 
King's Bench, Juſtices of Aſſize in the County of Lincoln, which Writ of Afﬀize was 
brought by Thomas Wimbiſh and Elizabeth bis Wife Plaintiffs, againſt the Lord Wil- 
loughby and others Defendants. * 83 

ED ARD the Sixth by the Grace of God of England, France, and Ireland King, Defender of Ling Writ of AM 

the Faith, and on Earth ſupreme Head of the Church of England and Ireland, To his Coro- Raft. Eat. 23.4. 

ners in the County of Lincoln Greeting. Thomas Wimbi/h Eſquire and Elizabeth his Wife have 

complained to us, that William Willoughby Knight, Lord Willoughby of Parban, Edward Dimock 

Knight, Elizabeth Tailbois Widow, and William Tailbcis Clerk, unjuſtly and without Judgment 

have diſſeized them of their Freehold in Golthough, within 30 Years now laſt paſt : And there- 

fore we command you, that if the aforeſaid Thomas and Elizabeth his Wife ſhall make you ſecure 

to proſecute their Claim, that then you cauſe the ſaid Tenement to be reſeized of the Chattles, 

which within it were taken, and the ſaid Tenement with the Chattles to be in Peace until a.cer- 

tain Day, which our beloved and faithful Edmund Marvin Knight, and Henry Bradſhaw our Attor- 


ney-General ſhall make known to you; and in the mean time do you cauſe 12 free and legal Men 


of that Neighbourhood to view the ſaid Tenement, and the Names of them to be impanneled ; and 
ſummon you them by good Summoners, that they be then before the aforeſail Edmund and Henry, 
and thoſe whom they ſhall aſſociate to them, at a certain Place which the ſame Edmund and Henry 
ſnall make known to you, ready thereof to make Recognition, and put by Sureties and ſafe Pled- 
ges the aforeſaid William Lord Willoughby, Edward, Elizabeth Tailbois, and William, or their 
Bailiff, if they cannot be found, that they be then there to hear the Recognition; and have there 
the Summoners, the Names of the Pledges, and this Wr.t. Witneſs ourſelf at Meſtminſter, the eighth 
Day of February in the /ixth Year of our Reign. Becauſe Richard Thymilby Knight now Sheriff of 
the County aforeſaid hath taken to Wife one Catherine (yet alive) the Daughter of one Robert Tir- 
whit Knight, and Maud his Wife, Siſter of one George Tailbois Knight, Father of Gilbert Tailbois 
Lord Tailbois, Father of the aforeſaid Elizabeth the Wife of the aforeſaid Thomas : And becauſe 
Richard Curſon, one of the Coroners of the County aforeſaid, is Servant of the aforeſaid William 
Lord Willoughby, let Execution of that Writ be done by the reſt of the Coroners of the County a- 
foreſaid ; ſo that neither the aforeſaid Sheriff, nor the aforeſaid Richard Curſon Coroner do in any 


% 


wiſe concern themſelves in the Execution of that Writ. Baron. 
| Tok ee 
n ohn Doe. es 
Pledges of proſecuting 4500p. 18. 
The within named William Willoughby Knight, Lord Willoughby of Parham, Edward Dimock 
Knight, Elizabeth T ailbois Widow, and William Tailbois Clerk are attached by one Ox of the Price 
of 5 5s. The reſt of the Execution of that Writ appears in a certain Scedule hereunto annexed, 


Richard Naler, 
i John Capp. 
Ooroners of the Lord the King in the County within named Thomas Dunn. 
| /Jobn Wilſon, and 
John Maire, 
Summoners of the Jurors aforeſaid chard Saut 


| 5 William Dent. 
Manucaptors of the Summoners of the Jurors aforeſaid, ) John Sent. : 


and of each of them, - - - Philip Mann. 
Nicholas Fann. 


And the aforeſaid William IWillough'y, Edward Dimock, Elizabeth, and William Tailbois Clerk, by A x 


Edmund Stareſmore their Attorney come, and the ſame Elizaberh Tailbois Widow prays * Oyer of I 
the Writ of Aſſize aforeſaid, and alſo of the Return of the ſame Writ; ſhe alſo prays. Oyer of the and in its Re- 

Letters Patent of the ſame Aſſize, and they are read to her in theſe Words, Edward the Sixth, r 
Sc. Which being read and heard, the ſame Elizabeth Taiibois Widow, by protelting that the afore- my * 22 


ſaid Richard Thymilby Knight now Sheriff did not take to Wife the aforeſaid Catherine Daughter of Abr. tit, De- 


the aforeſaid Robert Tirwhit and Maud his Wiſe, Siſter of the aforeſaid George Tai bois, Father of e 
the aforeſaid Gilbert, Father of the aforeſaid E'izabeth the Wife of the aforeſaid Thomas, by pro- 


+ It ſeems by 
: this Precedeat, 
reſting alſo that the aforeſaid Richard Curſon is not, nor on the aforeſaid Day of obtaining the Writ that there may 


of Aſſize aforeſaid was the Servant of the atorcſaid //illiam Willourhbby, as the aforeſaid Thomas 2 


and Elizabeth his Wife by the Writ aforeſaid above ſuppoſe, for Plea the ſame Elizabeth ſaith, iges any 
T that the aforeſaid Writ of Aſſize in Manner and Form aforeſaid obtained, and alſo the Return pearin within 
thereof, are inſufficient in Law to compell her the ſaid E!izabeth Tailbois Widow to anſwer to the and this Au» 


A . 5 thority is — 
Writ aforeſaid, and that ſhe hath no Neceſſity, nor is by the Law of the Land bound to anſwer tenanced by 


the ſaid Writ in Manner and Form aforeſaid obtained: And this ſhe is ready to verify; where- Theck, Dig, Uh. 


15. cap. 9.4 1, 
fore ſhe prays Judgment, and that the Writ aforeſaid may be quaſhed, &c. | FP 
f1 ; ; k $ | Lutwy. 1644. But 
ot late Time this Doctrine has been impugned, for Per H:/t C.]. 6. Mod. 195. there can be no ſuch Thing as a Demurrer in Abatement : And in the Caſe of Docmannee 
v. Davenan:, the Defendant demurred in Abate 


ment, and Plaintiff joined in Bar, and Judgment final was given for the Plaintiff, for the Court ſaid they knew not what 


a Demurrer in Abatement was, for if the Cauſe be apparent to the Court, they would abate the Wri: themſelves, if not, it ought to be pleaded, and they ſald they 
* = - 28 3 into Bars, tho“ Eyre quoted this Precedent here as an Authority for a Demurret in Abatement. 6. Mod. 193. S. C. Salk, 220. 
1 0 Iit, © » DO, 208. 8 
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8 Memorandum, Walpole and Morgan Apprentices had argued beſore 1 came. Y: 
Where a Writ - Cook and Saunders Serjeants took divers Exceptions in Abatement of the Writ. . Firſt they ar- 
cial ſhall be di. gued, that the Writ directed to the Coroners was not well directed. For all original Writs are 


cial ſhall be di- | 
refted to the Co- awarded out of the Chancery by the Chancellor, who is thereunto deputed by the King, and the 
faultin the She- Power, which the Chancellor hath. concerning the Writs of the Common Law, is certainly defin- 
riff, and bow. ed and expreſſed by the Common Law, and if he exceeds his Authority, or does not purfue it in 
Abr. 668. pl. 4. ſuch Order as the Law hath appointed him, then the Party by Exception ſhall abate ſuch Writ, 
x1 18 2 ot here the Chancellor ought to have awarded the Writ to the Sheriff, who is the Officer * to all 
as þ 1 4 the Courts to execute the Writs of the Common Law, and whom the Law preſumes to be indifferent 
1. fl. 27. Bro, between Party and Party. And if he is not fo, but makes the Jury in Aſſize favourably to either 
oceſs70. of the Parties, the other may abate it by Exception, and then the Plaintiff ſhall have a new Writ 
2. Finch. — awarded by the Juſtices of Aſſize to the Coroners, where the Default in the Sheriff is firſt known 
to the Court, and of Record. But the Chancellor has no Authority to take Conufance of this 

before Exception of the Party, nor may he change the Officer to execute the Wrir, for if he might 

change the Officer, by the ſame Reaſon he might change the Order and Form of the Wrir, and y 

the ſame Reaſon alſo ks might take away the Joriſchction of the Courts, and make a Thing, which 

is pleadable in one Court, to be pleaded in another Court, which he cannot do. And therefore 

in a Writ of Right if the Land is holden of a Manor, it ought to be directed to the Lord of the 

Manor, for the Ladd ought to be demanded there, and the Lord of the Manor ought to have the 

Fines, Iſſues, Amercements, and other Profits ariſing by Reaſon of the Plea. And therefore if the 

Lord of the Manor has a- mind that the Land ſhall be impleaded in the King's Courr, then after 

this 8 certified to the King in Chancery, the Demandant ſhall have a Writ of Right teturnable in 


vf. N. B. 2. f. tlie 


ommon Bench, which ſhall have this Clauſe at the End of it,“ Jula B. capitalis Dominus Feodl 
Poſt. 208. illius nobis inde remiſii curiam ſuam. And there is in the Regiſter the Form of the Lord's Certifi- 
cate, that he is content to remit his Court. And this is grounded upon good Reaſon, that the 
Lord's Aſſent ſhall be certified, before that the Chancellor by any Writ ſhall take away his Court, 

and his Profits. And ſo in a Recordare or an Accedas ad curiam to remove a Replevin out of the 

baſe Court of any Lord, there is the Cauſe of Remoyal expreſſed in the Writ, and alſo there is 

B. 4. a. this Clauſe in the Writ, © Fiat executio iſtius brevis, i cauſa fit vera, aliter non; whrch Claufe' is 
i conſonant to Reaſon, that when the Party complains to the Chancellor that the Lord of the Court 
favours the other Party, or that he cannot have Juſtice done him in the baſe Court, yet inaſmuch 

as the Lord ſhall loſe his Court and his Profits arifing from this Plea, neither the Chancelſor not 

the King ſhall believe the Complaitit, for perhaps the Surmiſe is falſe, and therefore the Sheriff is 

by the ſaid Clauſe made Judge of the Matter. Which Cafes argue that the Chancellor ought 

not to take preciſe Conuſance of Surmiſes, nor ought he to take away the Juriſdiction of any 
Court, nor the Profit of any Perſon, by giving Credit to ſuch Suggeſtions. With Regard to the 
principal Caſe then, no more than the Chancellor may, by ſuch Surmiſes, take, away the luft. 

tion of Courts of other Lords, -or their Profits ih them, no more may he take away the Jurifdic- 

tion of the Sheriff, and his Fees and Profits, which ariſe to him from the Execution of ſuch ori- 

inal Writs. But judicial Writs may be directed to the Coroners, as the Yerire Facias where the 

4 P. 22. Ed. 4. Parties are at Iſſue, © but there upon the Surmiſe of the Plaintiff that the Sheriff is his Couſin, 
3-pl. 11. Fitz. and upon Prayer that the Venire facias may be directed to the Coroners, to avoid. the Delay which 


Bren Challenge may happen by the Challenge to the Array, the Defendant ſhall be examined whether it be true 


187. P. 21. Ed. or not, and if he confeſs it, then the. Venire facias ſhall be awarded to the Coroners, for then it ap- 


4. 31. 2 per 


Brian. T. 9. Pears to the Court, by the Confeſſion of the Defendant, that the Sheriff is not indifferent: But 


24 7 if the Defendant will not confeſs it, but deny it, then the Proceſs ſhall be awarded to the Sheriff, 


. Bro.Challenge becauſe his Authority and Profits ſhall not be taken away without certain Cauſe appearing to the 
2 Venire a- Court. But if the Defendant will alledge that the Sheriff is his Couſin, and pray the Venire 


24. 4. of 9 facias to the Coroners, there the Plaintiff ſhall not be examined at the Prayer of the Defendant, 
_ — becauſe Delays are for the Defendant's Advantage; and ſo is the Diverſity. Wherefore in judi- 
pl. 13- Bro. Cial Writs at the Requeſt of the Plaintiff it ſhall be done ut ſupra: But in original Writs there is 
ag he 10 nothing but the Surmiſe of the Plaintiff only without any Examination or Confeſſion of the De- 
2 A fendant, for the Defendant has no Day in Court be!ore the Return of the Writ, to which 
157.b. Hutt. a4. 
Fel. 76. : dit to the Surmiſe of the Plaintiff, that the Sheriff is his Couſin, by the ſame Reaſon he ought to 


5 Credit to him, if he ſays that the Coroners alſo are his Couſins; and then if the Chancellor 
pl v2 Pes. tug. will name any other to execute the Writ, by the ſame Reaſon the Chancellor ought to give Cre- 


eeſtion 8. Bro. dit to the Plaintiff that ſuch other Perſon alſo is his Couſin, if he will ſurmiſe the ſame ; and by 
Sed vid P. 33 this Means every one would be Couſin to the Plaintiff, or would have ſome other Fault in him, 


37. pl. 17. if the Plaintiff had a mind to ſurmiſe it, and he would be ſure to ſurmiſe Default in all other Per- 
the other Party ſons, but in his own Confederates or Friends: And thus would he have the Writ directed to 


pe mongrel what Perſon he pleaſed, which is the ſame in Effect as if the Writ was directed to himſelf, nay 


Surmife of the much worſe, for if it was directed to himſelf, the Defendant might quaſh the Array for the Pre- 
petendant ef ſumption of his Partiality in his own Cauſe, but it would be hard to tiy the Favour or Partiality 
but guerre, and Of ſuch Perſon as the Plaintiff would appoint, for he would appoint ſuch a one as would be par- 
* * e tial and favourable in Fact, and yet his Partiality would be hard and difficult to be tried, and fo 
| ed differently, the Miſchief would be very great. For if the Plaintiff would ſurmiſe that the Sheriff is his Cou- 
ind acer: with Gn, and ſo pray the Writ of Aſſize to the Coroners, where in rei veritate the Sheriff is not his 
hore. "Couſin, upon which the Coroners make the Panel, the Defendant may not challenge the Array 


for this Cauſe, for he ſhall not falſify the Surmiſe upon the Challenge to the Array by ſaying _ 
| | the 


Surmiſe of the Plaintiff the Chancellor ought not to give Credit: For if he ought to give Cre- 


* 


Wimbiſh venus Willoughby, &c. at Serjeants- Inn. 
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the Sheriff is not Couſin to the Plaintiff. For if the Law ſhould be that he might challenge the 
Array for this Cauſe, this would be a falſifying of the Surmiſe, which ſhall never be anſwered 


nor falſified by Law, and alſo this ſeems Matter of Abatement of the Writ, which he hath af- 


firmed before to be good, and therefore the moſt proper Time to find Fault with the Direction 
is in taking Exception to it in Abatement of the Writ, and if upon Exception to it in Abatement 
of the Writ, the Writ ſhould not abate, then would it be a great Miſchief, as it is ſaid before, and 
no Way to avoid it; for which Reaſons it ſeems that the Writ ought to abate. And if the Law 
was that the Writ might be directed to the Coroners, it would ſometime have been put in uſe, for 
it is a Matter which comes often in Practice, but neither in the Regiſter, nor in the Book of Aſſizes, 
nor in any other Book of the Law, can there be found ſuch a Writ as is here; wherefore the Writ 
ought to abate. Another Exception they took, viz. altho' upon the Matter the Writ might be 
directed to the Coroners, yet the Writ, as it is here, is not good, for it is not well directed. For 
it is directed Coronatoribus ſuis in comitatu Lincoln; and it is not de comitatu Lincoln: In which Caſe 
if there were ten Coroners, two might ſerve the Writ, and fulfil the Words, for two of the Co- 
roners are Coroners in the County, but Coroners of the County are all the Coroners, ſo that Part 
of the Coroners may and ſhall be intended Coroners in the County, and not of the County. Where- 


fore inaſmuch as the Writ carries with it an Intendment to be directed to Part of them, as much 


as to all, the Direction is not good. And allo if there was a Coroner within the Franchiſe of the 
City of Lincoln by the King's Letters Patent, he is Coroner in the County of Lincoln, and not of 
the County of Lincoln. And if a Man be bound in an Obligation to pay 20 s. ſuch a Day at the 
City of Lincoln, to every one that ſhall be Coroner in the County of Lincoln, the Obligor is bound 
to pay 205 to the Coroner of the Franchiſe of Lincoln, and to the Coroners of Cambridge and 
Yorkſmye, if they are there at the Day limited, or elſe he ſhall forfeit the Obligation; for the Words 
Coroners iu the County) cannot be intended Coroners of the County, and he who is Coroner of the 
County of Tork, if he be in the County of Lincoln, yet is he then Coroner of the County of York, 


x and conſequently Coroner in the County of Lincoln, for his coming into the County of Lincoln 

IS does not take away nor deveſt him of his Office of Coroner of the County of Jork, altho' he can- 

, not exerciſe hor execute it in the County of Lincoln. And if a Gentleman of the County, of York. 

s comes into the County of Lincoln, he is a Gentleman in the County of Eincoln, for Names of Of- 

8 fices or Dignity don't leave a Man by his going from one Place to another, nor are they remov- 

f ed by the Removal of the Perion. So here, the Writ which-is directed Coronatoribus in comitatu 

1 Lincoln has no certain Intendment to be directed to the Coroners of the County of Lincoln, no 

k more than if the Writ was directed to the Sheriff or Biſhop in Lincoln, it could not be intended to 

8 be directed to the Sheriff or Biſhop of Lincoln, nor is it the uſual Direction. For which Cauſe al- 

t ſo the Writ ought to abate. Another Exception they took, which was, that the. Writ; at the Be- 

y ginning, is directed Coronaloribus, and afterwards at the End of the Writ Richard Curſon one of the 

e Coroners is excepted, ita ſe non intromittat in the Execution of the Writ, in which Cafe there is 

by a Repugnancy in the Writ, For it is directed Coronatoribus, which ſhall be intended all the Co- 

_ roners, and then by the Exception of one it is not directed to all, for which Reaſon it is repugnant ; 

3 and alſo it might happen that there were but two Coroners in the whole County, in which Caſe 

e this Exception, when the Truth of the Matter appears, is contrary to the Premiſſes: For the 

n, Writ was directed to the Coroners, which is to two at leaſt, and upon the Matter it is but di- 

h rected to one, and ſo the Writ eught to abate for the Repugnancy. And altho* the Truth be 

ie that there are fix Coroners in the County of Lincoln in our Caſe, yet this does not alter the Mat- 

b ter, for the Law fees before-hand what may be, and will prevent it, and therefore the Chance 

ut that there may be ſix Coroners will not excuſe the Negligence of the Party, it fo be he might 

F, have purchaſed a better Writ, as in Truth he might; for inaſmuch as he takes Conuſance of one 

ho of the Coroners, he might have taken Conufance of all, and have had the Writ directed to all 

re the other Coroners, naming their ſeveral Names, and have ſhewn the Cauſe in the Writ why 

t, Curſon was omitted, and if it had been ſo, then no Repugnancy could poſſibly have been objected. 

n. And becauſe he might have had the Writ directed better, ſo that there couſd not poſſibly be any 

is Defect in it, and the Writ is not directed ſo, it ought for this Caule allo to abate. Another Ex- 

e- ception they took was, that the Cauſe why the Writ was directed to the Coroners, and not to the 

* Sheriff, is put in the End of the Writ, viz. the Conſanguinity between the Wife of the Sheriff, and 

Mw, the Wife of the Plaintiff, and the Degrees are ſhewn, and Maud is expreſſed to be Siſter to Gearge 

to Tailbois, but inaſmuch as the whole Blood is not ſhewn, it may be that ſhe is Siſter of the half 

or Blood, and fo it ſhall be intended. For every Thing that is ſhewn ſhall be raken moſt ſtrongly a- 

re- gainſt the Perſon that ſhews it. And if a Challenge had been taken, it ſhould not have been a 

by principal Challenge without ſhewing the whole Blood, for without that the Land could not de- 

m, ſeend from the one to the other, and for the ſame Reaſon the Cauſe here is not ſuficieat, And 

og for theſe four Cauſes they prayed that the Writ might abate. : 

ro On the contra y it was argued by Daliſon and Gawwdy Serjeants elect, that the Writ was good e-,, | 
1ay nough. And as to the firſt Exception, viz. that the Writ might not be directed to the Coroners : | 
re- upon the Surmiſe; they ſaid, it ought to be conſidered that Afizes are the'moſt “ expeditious Suits in- Poa: 89. | 
ity the Law, as the Statute of Meſimingter 2. cap. 2 f. recites, which ſays, Feraſmuch as there is no IWrit Rag" x 3 | 
8 in the Chancery whereby Plaintiffs can have ſo ſpeedy Remedy os ly a Hrit of Nevel Diſſeizin, Sc. 1-5. pl. 5. 276, | 
1 ſo And then inaſmuch as this is ſo ſpeedy a Suit, the Law ſhews great Favour to it, as well as to all Fl. 12. i 
ou” Things that have Speed and Expedition in them, and abhors all Delays that tend to retard Al- . 
his 2s, In our Caſe therefore it the Law ſhould be that the Writ of Aſſize ought to be directed 9 
ray 0 the Sheriff, where ke is Couſin to the Plaintiff, and that upon the Array being challenged by 
hat the Defendant for this Cauſe and quaſhed, a new Writ ſhoul be awarded to the Curoaers, gone 

the 8 * | can 
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can deny but that this would be a great Delay to the Aſſize, and a vain and frivolous Circuit, 

which the Law, that favours Speed, and abhors Delays, will never encourage, but will ſuffer the 

Writ to be directed to the Coroners at firſt, and herein no Inconvenience or Miſchief can reaſon- 

» Vis, Abe. tit. ably be objected, for if the Surmiſe be falſe, the Party comes to no Damage hereby, and yet 

Traverle P. pl. 3. he may not traverſe it, * for Surmiſes ſhall never be traverſed: As if a Writ comes to receive a 

F. N. B. ag. a. Woman in the Reverſion upon Default of Tenant for Life, by Attorney, becauſe ſhe is grofſment 

enſeint, this Surmiſe is not traverſable, although it be falſe ; ſo here, for it comes after the Teste 

of the Writ, and ſo is not Part of the Subſtance of the Writ, and therefore without Queſtion, 

whether the Surmiſe be falſe or true, it ſhall never be anſwered by Way of Challenge to the Array, 

or otherwiſe : Quod fuit conceſſum by all thoſe that | heard argue in the Caſe. And although the 

Defendant may not traverſe the Surmiſe, it is not prejudicial to him if the Writ be directed to thoſe 

who are indifferent, and if it is not, then the Detendant may challenge the Array for that Cauſe. 

And as to what has been ſaid, that there may be Partiality, and yet difficult to be tried, Sir, how 

can he ſay the Perſon is partial or favourable, it he does not know it? and if he does know it, 

he can try it. And our Law ſays that nothing is true but what may be tri d, for Truth never 

wants Trial. So the Defendant receives no Damage hereby; but if the Plaintiff ſhould not have 

the Writ directed to the Coroners upon his own Surmiſe, it would be hurtful to him, becauſe 

otherwiſe the Array would be quaſhed, and he driven to a new Writ to make a new Panel. There- 

fore as this Writ is, there is no Prejudice to either Party, but Delays are greatly avoided by it, 

which is a Thing the Law much aims at, and eſpecially in Afſizes : And fo the Plaintiff has Be- 

nefit hereby, and the Defendant has no Damage. But if it was in a Præcipe quod reddat, let the 
Demandant make what Surmiſe he will, yet the Writ ſhall not be directed to the Coroners until 

the Venire facias: and when the Venire fac/as ſhall be awarded to make the Panel, then upon ſuch 

v See Ante 74. Surmiſe the Defendant * ſhall be examined, and if he cannot deny it, the Venire facias ſhall be a- 
Bop * dit warded to the Coroners, and the Defendant ſhall not afterwards traveſe the Surmiſe, but ſhall be 
ed, bound by his firſt Confeſſion and Admittance. But in our Caſe the Panel is made the firſt Day, 

ſo that the ſame Reaſon which ſays in the Precipe quod reddat that the Demandant ought to make 

the Surmiſe when the Writ iſſues to make the Panel, viz. the Yenire facias, the fame Reaſon 

alſo ſays in our Caſe, that the Plaintiff ought to make the Surmiſe when the Writ iſſues to make 

the Panel, which is, at the Time of the Writ purchaſed, for the Writ of Aſſize is to make a 

Jury the firſt Day, viz. at the Day of the Return. And ſo Reaſon itſelf allows this Surmiſe, as 

it is made in our Caſe, and the Direction of the Writ accordingly to be good. And as to what 

has been ſaid, that the Allowance of the Surmiſe, and the Direction of the Writ is the Act of 

the Chancellor, it is not ſo, for it is the Act of the King, and the Writ is made in his Name, and 

. his Seal is put to it, which makes it his own Act. For it the King's Seal is put to any Patent 

or Writing made in the Name of the King without Warrant, this is Matter of Record preſently, 

and ſhall bind the King. So here this Writ made in the Name of the King, and ſealed with his 

Seal, and the Allowance of the Surmiſe therein, is the Deed of the King, and not of the Chancel- 

lor. And as to what has been ſaid, that in the Writ of Right, quando capitalis Dominus remifit cu- 

riam, the Aſſent of the Lord is firſt known, and ſo in the Recordare the Clauſe is, ſi cauſa ſit vera, 

al ter non, Sir, this is founded upon good Reaſon, but is not like our Caſe. For there it is Part 

of the Lord's Inheritance to have the Plea holden in his Court, and to have the Profits and Ca- 

ſualties ariſing thereupon, which it is not reaſonable to take from him without Cauſe. Bur in 

our Caſe the Sheriff is no more than the King's Miniſter appointed by him, and he has not any Pro- 

fir, but only an Allowance for his Labour, viz, the uſual Fees for the Execution of Writs, and 

if any other ſerves the Writs, the Sheriff loſes nothing, for he has no Labour nor Trouble. And 

if the King changes his Officer, there is no Wrong done to the Officer, and ſo this cannot be 

| reſembled to the other Caſes : And therefore the Writ is maintainable notwithſtanding the ſaid Ex- 

ception. Then as to the other Exception, viz. that the Writ is directed Cr:ronatoribus in comitalu 

4 8. F. Aec. 4. Lincoln, Sir, this is to be intended“ Coronatoribus de comitatu Lincoln. For it is tg be conſidered 

3 5 that the Writ was directed to the Intent to be executed, and that duly, which could not be but 

;odb. 64, 66, by the Coroners of the County, and therefore the Intent, which the King had in the Direction 

ns — wag of the Writ, ſhall be taken and conſtrued the beſt Way. As in a Præcipe quod red lat directed to 

26%. pl. rs. the Sheriff of Middleſex, the Writ is, præcipe quod reddat 20 Acres in D. and it is not expreſſed in 

what County D. is, yet the Writ is good, for inaſmuch as the Writ was directed with an Intent 

* 15 — to be executed, it ſhall be conſtrued that D. is in the ſame County of which he is Sheriff. So 

Bro. Lieu 31. here this Word (ia the County) ſhall be intended that they are Coroners of the County; for it it 

be well conſidered that the King directed the Writ, and ſpoke the Words in it, and if it be allo 

conſidered that the Words of the King ſhall be conſtrued moſt ſtrongly to fulfil his Intent, it can- 

not be otherwiſe taken, but that the Writ is directed to the Coroners of the County, and not to 

2 z. other Coroners, viz. ſuch as are in the County, and not of the County; for that would have been 

Charge 33. f. too hard and ſtrained an Expolition even if any other than the King had ſpoken the Words. 

A . And, Sir, this Word (in) and the Word () have many Times all one Conſtruction in Law. 

_—_ 3. And therefore in 41. Aſs. it is taken all one to grant a Rent in manerio de D. and de manerio de D. 

And, 2. And fo here Coroners in the County, and Coroners of the County may be taken to one In- 

Godb. 65. tent, in conſtruing this Word (in) to be (of). And the Order in the Regiſter is, that the 

Writs, which are directed to the Sheriff, ſhall be to the Sheriff of the County, and all Writs 

1 Raft. Fntr, directed to Coroners are directed to the Coroners in the County. As an Attachment againſt 

332. 2, b. the Sheriff for not returning a Replevin is directed Coronatoribus in comitatu, Sc. And 3 

dF.N, B. 252 Writ to certify Outlawry ſhal! be directed Coronatoribus in comitalu. as you may ſee in the Beck 

a. c. of Eutries, And ſo all other like Writs, as diem clauſit extremum, which is Eſchealori in r 
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And he that finds any fault with this Direction argues againſt the Regiſter, which is the Foun- * M, 21, Fd. . 
dation of the Law in theſe Points, and alſo againſt the Uſage of the Law, which has been here- H. 8. H. — 


tofore. For which Reaſons the Writ is good, notwithſtanding the ſaid Exception. And as to®; % Fairfax et 


. . £4 "Ro . - 1 A Hu B Con- 
the third Exception, viz. that the Writ is directed Coronatoribus, and afterwards Curſon is ex- — 125.554. 


cepted, Sir, this is as well and better than if it had been directed to the five Coroners, omit- H. 7, 23: 2. Per 


qe” 8 Read et Brian. H. 
ting Curſon, for upon the Matter it is not directed to any more than the five Coroners, and the 21.H b e 


Exception of Curſon out of the general Number is good. * And therefore a Feoffment to A. B. 1. Bro. Con- 


his Heirs and Aſſigns, with proviſo that he ſhall not alien to any Perſon, is void; but that he ſhall i ws 


not alien to J. S. is good, for upon the Matter he has given the Land to him and all his Aſſigns, Candle. 1 
except 7. S. And ſo here, Sir, the matter is directed to all the Coroners but Curſon. And to & Stud. lib.” 1. 


direct any Writ to the Coroners, naming their ſeveral Names, is not the Courſe, nor has it been 41 
erer ſeen, ſo that there is not any Contrariety in this Matter; wherefore it ſhall be good. And $36, 367.4. Co. 
as to the laſt Exception, it ſhall be intended that Maud was Siſter to George of the whole Blood, à. Ars _ 
and if it be not ſo, the Defendant ought to ſhew it, but without it be ſhewn to the contrary ſhe 2. Rol. R. 203. 
ſhall be preſumed to be Siſter of the whole. Blood, and in theſe laſt Exceptions there is little Weight. 14 * 


Wherefore it ſcemed to them that the Writ ſhould be good, . notwithſtanding any of the four 121. 1. Mod, 


. | 14 r. 4. Mod.29c, _ 
Exceptions. 1. Bac. a 


410, Vin. Abr. 
tit, Condition A. 
| | a. pl. 7. 
Wherefore it is conſidered by the Court, that the aforeſaid Elizabeth anſwer to the Writ afore- The Judgment, 


faid, ſaving always to herſelf all and all Manner of Advantages appearing in the Writ aforeſaid, 


+ Kitch, 452. Wing, Max. reg. 190. pl. 12. 


A Report of a Caſe argued in the Common Bench before and by all the Fuſtices of the 
ſame Bench, in Hillary Term, in the ſixth and ſeventh Years of the Reign of King Ed- 
ward the Sixth, in an Action of Debt brought by William Partridge Plaintiff, who 
ſued for bimſelf and the King, againſt John Strange and John Croker Defendants. And 
the Record is entered in Trinity Term 6. Edw. 6. Rot. 522. and was read as follows, + 


| 3 ; : - "BE | 013; 
OHN STRANGE late of the City of Oxford in the County of Oxford Gentleman, and — 5 
John Croker of Hucknorton in the County of Oxford Eſquire, were ſummoned to anſwer 
as well“ the Lord the King as William Partridge of a Plea, that they render to them 80 l. which - vide W. Jones, 
they owe the ſame Lord the King and the aforeſaid William, and unjuſtly detain by reaſon of a ges, 
certain Attempt contrary to the Form of a Statute made in the Parliament of the Lord Henry the : 
Eighth late King of England, Father of the Lord the King now, holden at Weſtminſter in the 
thirty-ſecond Year of his Reign, againſt thoſe, who ſhall bargain, buy, or ſell, or by any Ways 
or Means obtain, get, or have any pretenced Rights or Titles, or take promiſe, grant, or co- 
venant to have any Right or Title, of any Perſon or Perſons, in or to any Manors, Lands, Te- 
nements, or Hereditaments, (except ſuch Perſon or Perſons, as ſhall ſo bargain, ſell, give, grant, 
covenant, or promiſe the ſame, their Anceſtors, or they by whom he or they claim the ſame, 
have been in Poſſeſſion of the ſame, or of the Reverſion or Remainder thereof, or taken the Rents 
or Profits thereof, by the Space of one whole Year next before the ſaid Bargain, Covenant, Grant, 
or Promiſe made) upon pain that he, who ſhall make any ſuch Bargain, Sale, Promiſe, Cove- 
nant, or Grant, ſhall forfeit the whole Value of the Lands, Tenements, or Hereditaments, ſo 
bargained, ſold, promiſed, covenanted, or granted, contrary to the Form of the Statute afore- 
ſaid amongſt other Things made and provided, Sc. And whereupon the ſame William, who 
proſecutes as well for the Lord the King as for himſelf, by John Stocks his Attorney ſays, that 
Whereas by the aforeſaid Act made in the aforeſaid Parliament of the aforeſaid late King holden 
at Weſtminſter aforeſaid the twenty-eighth Day of April, in the aforeſaid thirty ſecond Year of his 
Reign, amongſt other Things it was enacted by Authority of the ſame Parliament, that no Per- 
ſon or Perſons, of what Eſtate, Degree, or Condition ſoever he or they be, ſhould from thence- 
forth bargain, buy, or ſell, or by any ways or means, obtain, get, or have any pretenced 
Rights or Titles, or take Promiſe, Grant, or Covenant, to have any Right or Title, of any 
Perſon or Perſons, in or to any Manors, Lands, Tenements, or Hereditaments, (except ſuch 
Perſon or Perſons, who ſhould ſo bargain, ſell, give, grant, covenant, or promiſe the ſame, 
their Anceſtors, or they by whom he or they claim the ſame, had been in poſſeſſion of the ſame, 
or of the Reverſion or Remainder thereof, or taken the Rents or Profits thereof, by the Space of 
one whole Year next before the ſaid Bargain, Covenant, Grant or Promiſe made) upon pain that 
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he; who ſhould make. any ſuch Bargain, Sale, Promiſe, Covenant or Grant, ſhould forfeit the 
| whole Value of the Lands, Tenements, or Hereditaments fo bargained, ſold, promiſed, cove. 
nanted, or granted, contrary to the Form of the ſame Act. And the Buyer or Taker thereof, 
knowing the ſame, ſhould forfeit alſo: the Value of the ſaid Lands, Tenements, or Heredita- 
ments, ſo by him bought or taken, as is aboveſaid; whereof one half of the ſaid Forfeitures 
ſhould be to the Lord the King, and the other half to the Party that would ſue for the ſame. in 
any of the King's Courts of Record, by Action of Debt, Bill, Plaint, or Information, in which 
Action, Bill, Plaint, or Information no Eſſoign, Protection, Wager of Law, nor Injunction 
ſhould: be allowed, as in the ſame Act among other Things is more fully contained. Never. 
theleſs-the aforeſaid John and John the Statute aforeſaid not weighing, after the making of the 
ſaid Statute, to wit, the th Day of Fuly, in the fourth Year of the Reign of the ſaid Lord 
the King, at Minty in the aforeſaid County of Glouceſter bargained, granted, and to Farm let for 
a Term of Years to one Robert Mill and Gabriel Pledall one Meſſuage called Genetts, and eleven 
Acres of Land to the ſame Meſſuage belonging, and ſeven Acres and three Fardels of Land in 
the Field of Minty aforeſaid with the Appurtenances in Minty aforefaid in the aforeſaid County of 
Glouceſter, of the Value of 80 J. of which ſaid Tenements the ſame John and Fohn, or any of their 
Anceſtors, or they by whom the ſame John and Jobn claim the ſame Tenements, were not in 
poſſeſſion of the ſame, nor of the Reverſion or Remainder thereof, nor took the Rents or Pro- 
fits thereof by the Space of one whole Year next before the aforeſaid Bargain, Grant, and De- 
miſe to Farm thereof made, by which Means an Action hath accrued to the ſame William Part- 
ridge to demand and have of the aforeſaid Jobn and Jobn, for the aforeſaid Lord the King and 
himſelf, the aforeſaid 807. for the Value of the Tenements aforeſaid contrary to the Form of the 
Statute aforeſaid bargained, granted, and to Farm let. Nevertheleſs the ſame Jobn and Jobn al- 
though often requeſted the aforeſaid 80 J. to the ſaid Lord the King and the ſame William have 
not yet rendered, but the ſame to them to render have hitherto refuſed, and yet refuſe : where- 
fore the ſame William ſays that he is damnified, and hath Damage to the Value of 20 J. And 
| therefore he brings Suit, c. | 
Defendants de- And the aforeſaid Fobn and John by Roland Durant their Attorney come and defend the Force 
mur. and Injury when, Sc. And lay that the Matter in the Declaration aforeſaid above ſpecified is 
inſufficient in Law for the aforeſaid William to have and maintain his Action aforeſaid againſt them 
the ſaid Jobn and John, and that they have no Neceſſity, nor are by the Law of the Land bound 
to anſwer the faid Matter in manner and form aforelaid declared: and this they are ready to 


verify ; wherefore for Want of luke Matter in the Declaration aforeſaid ſpecified, the 
ſame Fobn and Jom pray Judgment, an that the aforeſaid William may be precluded from hav- 
ing his Action aforefaid againſt them, c. | | | 
foinder, And the atorefaid William, for that he hath above declared ſufficient Matter in Law to main. 
tain his Action aforeſaid, which he is ready to verify, which ſaid Matter the aforeſaid John and 
Fob do not deny, nor to the ſame in any wiſe anſwer, but the ſaid Averment wholly refuſe to 
admit, prays Judgment and his Debt aforeſaid together with his Damages by reaſon of the de- 
taining the ſaid Debt to be adjudged to him. c. And becauſe the Juſtices here will adviſe of 


Continyanee, and upon the Matter in the Declaration aforeſaid ſpecified before they give Judgment thereon, Day 
is given to the Parties aforeſaid here until the Oztave of St. Michael, to hear their Judgment there 
on, becauſe the Juſtices here thereof not yet, Sc. | 

Memorandum, All the Serjeants at the Bar, viz. the new and ancient Serjeants had argued in 


the ſame Caſe in the Term of St. Michael /aft paſt, except Morgan, Whidon, and Saunders, 
who now argued; and the other arguments I did not hear. 


The CAS Ek. Morgan Serjeant recited the Caſe in this manner. You (my Lords) have well underſtood by 


HillryTen6& the Record, how that William Partridge has ſued here before you, for himſelf and the King, an 


GERD upon Action of Debt againſt Jobn Strange and Jobn Croker, and demands 807. which they owe to the 


the Statute of King and himſelf by reaſon of an attempt againſt the Form of a Statute in the Parliament of the 
unde late King Henry the Eighth at Weſtminſter in the 32. Year of his reign publiſhed and provided. 


Titles, for — And he counts, that whereas by the ſaid Act made in the ſaid Parliament of the ſaid late King 


Lege Land of holden at Neſtminſter the ſaid 28th Day of April, in the ſaid 32d Year of his Reign, amongfl 
which adder other Things it was enacted, That no Perſon or Perfons, of what Eſtate, Degree, or Condition 
they norte po. ſoever he or they be, ſhould from thenceforth bargain, buy, ſell, or by any Ways or Means 
ſeſſed, nor wo obtain, get, or have any pretenced Rights or Titles, or take Promiſe, Grant, or Covenant 
E ; . * . 1 
CR Year to have any Right or Title, of any Perſon or Perſons in or to any Manors, Lands, Tenements, 
next before 0 of Hereditaments, (except ſuch Perſon or Perſons, as ſhould ſo bargain, ſell, give, grant, co- 
a f » . . 0 
L. bet Years venant, or promiſe the ſame, their Anceſtors, or they by whom he or they claim the ame, had 
ithinthe Sta- 
on — well as a greater Eſtate 3 that the Commencement and End of the Leaſe needs not be ſhewn by the Plaintiff; that it is not neceſſary forj the Plaintiff 
to recite the Statute, but yet if he does and milrecites it, as in the Day of the making of it, the Count ſhall abate, and the miſrecital of it ſhall not be aided by the 
Demurrer of the adverſe Party; that the Statute, being penal, ſhall not be taken by Equity; that though the Statute ſpeaks of pretenced Rights or Titles in the 
plural Number, yet a pretenced Right or Title in the ſingular Number is within the Statute; that the Plaiatiff ought to aver it to be a pretenced Right or Title; 
and if the Plaintiff declares that the Defendant 5argained, granted, and demiſed to Farm, the'e three Words ſhall be taken in Aggtavation of the O Fence, and 
ſhall not make the Coubt double, by 2 Juſtices againſt 2, S. C. Dyer 74. pl. 19. Vin. Abr. tit, Maintenance T. pl. 22, | 
been 
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been in poſſeſſion of the ſame, or of the Reverſion or Remainder thereof, or had taken the 

Rents or Profits thereof by the Space of one whole Year next before the ſaid Bargain, Cove 

nant, Grant, or Promiſe made,) upon pain that he who ſhall make any ſuch Bargain, Sale; 

Promiſe, Covenant or Grant, ſhall forfeit the whole Value of the Lands, Tenements, or He- 

reditaments ſo bargained, ſold, promiſed, covenanted, or granted contrary to the Form of the 

ſame Act: And that the Buyer or Taker thereof, knowing the ſame, ſhall forfeit alſo the Value 

of the ſaid Lands, Tenements, or Hereditaments ſo by him bought or taken, as is aforeſaid, 

one Moiety of the ſaid Forfeitures to be to our Lord the King, and the other Moiety to the Party 

that will ſue for the ſame in any of the King's Courts of Record, by Action of Debt, _ 
Plaint, or Information, in which no Eſſoign, Protection, Wager of Law, or Injunction ſhall OB. 4% Fr 20, 


be allowed, as in the ſaid Act amongſt other Things is contained. Notwithſtanding this, the 2: U 
ſaid Defendants, ſuch a Day; after the ſaid Act, had bargained, granted, and demiſed to farm W. 291. 


for a Term of Years, to Robert Mill and Gabriel Pledall, one Meſſuage called Genetts, and 166. gl. .. 
eleven Acres of Land to the ſame Meſſuage belonging, and ſeven Acres, and three Fardels of 2 7 22 
Land in Minty in the ſaid County of Gloucefter, ot the Value of 80 l. of which Lands and Te- infi(#). Pot $4 
nements neither the Defendants themſelves, nor any of their Anceſtors, nor they by whom the $a vide 1. Kal 


. g Sed vide 1. And. 
Defendants themſelves claim the ſame Tenements, were in poſſeſſion, nor of the Reverſion or 7b. S. F. held 


Remainder thereof, nor took the Rents or Profits of the ſame by the Space of one whole Year this Option de- 


next before the ſaid Bargain, Grant, and Demiſe thereof made, by which Means an Action wied to be Law. 
| hath accrued, &c. and upon this Count the Defendants have demurred in Judgment. And it For the Defen. 
ſeems to me that the Count is inſufficient, for it is both too abundant, and defective, and alſo ante. 
wants Form. * For the Starute 1s recited to be made the 28th Day of April in the gad Yet, « p..; 
of the Reign of King Henry the Eighth, where in ret veritate the Statute commenced the 28th * 
Day of April in the 31ſt Year of the Reign of King Henry the Eighth, and was continued by . Frszbiel. 
Prorogation until the 32d Year of the Reign of the ſaid late King, and then the Act was made, n 
ſo that there was no Parliament holden the 28th Day of April in the 32d Year of that Reign, perk, H. 7. 
as the Plaintiff has rehearfed, Then he has grounded his Action upon a Statute, where it ap. ee. . 
pears to the Court there is no ſuch Statute, in which Caſe for his Miſtake the Count ſhall abate 1417 2 
in. As if a Man vouch a Record, and the other denies it, and at the Day he brings in ſuch . Bal 187. 
Record, but it varies in the Year or Term, he has failed of his Record, for there is no ſuch Re- _ OE _ 
cord, the Time being Part of the Matter. So here there is no ſuch Statute made ſuch a Day as + laſt, 25, WY 
he has rehearſed. But it ſeems to me that it ſhall be accounted an Act from the laſt day of the Par- 1. Mea. — 
lament, for three Things are neceſſary to conſtitute it an Act, to wit, the Aſſent of the Lords, u p. ., 1 b 
of the Commons, and of the King, and one or two of them without the third don't make it aner. 44 
Act. For although the Lords and Commons agree to a Thing, yet it is no Act until the King A 
hath alſo aſſented, and his Aſſent always comes after their Aſſent, and for the moſt part it is 33- H. 3. Bro, 
given the laſt Day of the Parliament, and then from that Day forwards it is an Act, and not Kaas ede 
before that Day, for before the King's Aſſent it is like an Iſſue in ventre ſa mere, which is not B. N. C. Nas, 
à perfect Iſſue until it is born, ſo the Statute is not full nor perfect until the King's Aſſent is 25, 37+ 
given to it, and from the Time of the King's Aſſent it is accounted in Law an Act, and from Hob 111. = 
no Time before ; which all the Serjeants who argued after him, and all the Juſtices denied. 
they ſaid, that the Aſſent of the King, and of the Lords, and Commons alſo ſhall have Rela- + Int. 25. 
tion to the firſt Day of the Parliament, and from the firſt Day forwards it ſhall be accounted 0s $76; 
in Law a perfect Act, and from the firſt Day forwards all ſhall be puniſhed for an Offence done G Bud 238. 
againſt it after the firſt Day, except a certain Time is appointed, when the Act ſhall firſt take 2. Bula. _— 
Effet. * But Hates Juſtice ſaid, if the Parliament has divers Prorogations, and in the ſecond 0. Bendl. 186 
or third Seſſion an Act is made, this ſhall not have Relation to the Day of the Beginning of See the Pleadings 
the Parliament, that is, to the firſt Day of the firſt Seſſion, but only to the firſt Day of the „e, 
ſame Seſſion in which it is made. As the Parliament of 27. H. 8. was holden upon Proro- . H. H P. C. 
gation, and the common Pleading of a Uſe is, viz. that the Feoffees were ſeized to the Ule PC _— 
of J. S. until the fourth Day of February, in the 27th Year of King Henry 8. at which Day, 
he was ſeized of the Demeſn, c. And Mr. Mergan argued further and ſaid, that for the Miſ- A * 4 — 375 
take of the Day of the Act the Count ſhould abate. But it has been objected, that the Statute Lament 87. B. N. 
is general, in which Caſe it is not neceſſary to be rehearſed, but the Judges ought to take no- * 4 
tice of it without it's being recited, and then the Recital of it is Surpluſage, and the Miſrecital Go. 8 4 
of what is Surpluſage ſhall not hurt the Party; Sir, I agree that it is not“ neceſſary to recite the ys 10-aLeon, 
Statute, no more than it is neceſſary to recite the Statute of Champerty, or Maintenance, in which 53: 174. = 21 
Caſes it is ſufficient to ſay contrary to the Statute in fuch Caſe provided, without further Recital: 25; Cart. 10, 


But yet I ſay, * that if he recites a Statute to be made preciſely ſuch a Day, where there is 3 
Statute made that Day, he has failed: for he does not refer the Statute to the Knowledge of Br 0 $5 


the Judges, as he would have done, if he had ſaid, contrary to the Form of the Statute - ſuch 8. 
Caſe provided, in which Caſe, if he had ſaid ſo, the Law would refer the Matter to ſuch Statute ;,6.. _ — 
as was moſt apt for it) but he bas recited an Act, and does not intend or mean any other, and 1.2. T. Jones 49, 
ik there is none ſuch as he has recited, then he has grounded his Action upon that which is Via. 


ro. C. . 
4 F Or W. os Ko. 


229 „ Sty. 


©, Strange 230. 

in. Abr. tit. 
not: And fo the Recital of the Day, which is ſuperfluous and Surpluſage, makes the Matter Sate. fl 3: 
faulty, if it is miſrecited. As if one brings an Action of Debt by the Name of J. S,. Parſon of CE IDES 


Poſt 84. Per Cur. 
D. the Deſendant faith, nul tie! Ville as D. this ſhall be a good Plea in Abatement of the Writ Tec. 


Contra Touch. of 


and yet the naming him Parſon was Surpluſage. Therefore this Surpluſage ſhall marr the Mat- N 1s 


b 1, Finch 47. 
ter. 2. Finch. 6g, 
2 
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ter. So here the Recital of the Day of the Parliament, which is miſrecited, ſhall vitiate the 
*Poſt$5. thisex- Matter. Further it ſeems to me, that the Plaintiff ought to have recited the Number and 
. Certainty of the Years, for it is to be conſidered that the Statute, without the Leaſe, is nor 
— except the Cauſe of the Action, but the Leaſe and the Statute together. And then if the Leaſe is one 
PR of the chief Cauſes of the Ati n, the Certainty of t ought to be ſhewn, And as to what is 
ſaid, that the Plaintiff is a Stranger to the Leaſe, and therefore ſha'l not be compelled to ſhew 


it, inaſmuch as he is not privy to it, nor can have knowledge of it, Sir, if he can take notice 


ok Part, he nay may take notice of the whole, and how in Reaſon can he take advantage of a 
=_ Thing, if he does not know the Thing ? Certainly he cannot, and if he knows the Thing, it 
i | is reaſonable that he ſhould ſhew it certainly. And this is not like the Cafes where a Man ſhall 
i claim by a Deed to which he is a Stranger, without ſhewing it. For although he ſhall not be 


compelle to ſhew the Deed, becauſe it belongs to another, yet he ought to take certain notice 
of the Contents of it. So here he ought to take notice of the Certainty of the Leaſe, that is, 
of the Time of the Commencement and End of it, and the Number of the Years, and ſince 
re is not ſhewn, the Count is bad. Then as to the Matter, it ſeems to me, that this Leaſe 
* * . out of the Danger of the Statute. For it is to be noted, that the Statute here is penal, be- 
cauſe it gives a greater Puniſhment for the Offence than the Law gave before. And then if the 
Lcaſe is not within the Word of the Statute, it is out of the Danger of the Statute. And it 
ſeems to me to be out of the Words and Intent of the Statute alſo, for the Statute has three 
Branches; the firſt is, that none ſhall bergain, buy, or ſell pretenced Rights or Titles of any Perſon 
or Perſons ; the ſecond is, concerning the obtaining or laking ſuch Rights or Titles of any Perſon 
or Perſons; the third is, concerning the tabing of a Promiſe of any Right or Title of any Perſon or 
Perſons; but in what is it? Sir, it is, in or to any Manors, Lands, Tenements, or Hered taments, 
ſo that theſe Words, Manors, Lands, Tenem-nts, or Hereditaments, are referred to each of the 
three Sentences. Then the Statute is, that none ſhall bargain, or buy any pretenced Rights or 
Titles, in any Manors, Lands, Tenements, or Here-itaments. And what is the Senſe thereof? 
Sir, I ſay that the Meaning of it is, that he ſhall not bargain or buy all the Right or Title of 
any Perſon, For if he has bargained or bought no more than an Eſtate for Years, then he has 
not his Right or Title, but part of it only; for the Leſſor himſelf has the Right of the Freehold 
or Inheritance after the Leaſe for Years made, And, Sir, it ſhall be intended that the Leſ- 
ſors here had a greater Eſtate than for Years, and it cannot be intended that they had a leſſer 
Eſtate than a Fee. For it can never be taken that the Leſſors had a particular Eſtate, becauſe 
the Commencement of it is not ſhewn. And then if he whole is not granted, ergo. his Right 
or Title is not granted. And therefore the Statute of 1. H. 3. cap. 3. reciting, that whereas ſome 
Perſons have forged falſe Deeds Io change the Lands of the good Men of the Couniry, and to deſtroy 
and trouble the Hole ons and -Titles of the Liege Subjetts of our Lord the King, &c. provides and 
ordains that the Party grieved thereby ſhall have his Suit in ſuch Caſe : And there I apprehend 
e Vin. Abr. tit. the Law io be, that if a Man forge and publiſh a falſe Deed of a Leaſe for Years, a Writ 
4 8.4 of Forger of falſe Deeds does not lie thereupon, for when the Statute faith, to change the Lands, 
vide M. 9. Ed. 4. ang to trouble the Poſſeſſion and Title, this cannot be intended of an Eitate for Years, ſo that a 
r Leaſe for Years is not included in it; no more is it in our Caſe, And fo the Statute of Weſt- 
minſter, 1. cap. 25: ordains, that no officer of the King, by themſelves nor by other, ſhall maintain 
Pleas, Suits, or Matters hanging in the King's Courts for Lan's, Tentments, or other Things, &c. 
« which Words, (other Things) include Leaſes for Years, but if there had been only the Words 
(Lands and Tenements) Leaſes for Years had not been included in them, which the Makers of 
the Statute well perceived, and therefore they put in the ſaid Words (other 7. hings.) And ſo 
the Statute of Weſtminſter 2. cap. 49. ordains, that nn? ſhall receive Lands or Tenements in Fee, 
by Gift, nor by Purchaſe, nor to Farm, nor to Champery, or otherwiſe, &c. And there it is 
to be noted, that if the Statute had ſaid, none ſhall receive Lands or Tenements only, then a Re- 
ceit of a Leaſe for Years had not been prohibited by thoſe Words, and therefore was it put in 
(in Fee, nor to Farm) for if a Term had been prohibited by the firſt Words, then the Words 
(o Farm) would have been put in the Statute in vain, which is never to be intended. Which 
Statutes argue in our Caſe that the Prohibition of our Statute againſt bargaining and buying 
&c. of Manors, Lands, Tenements, or Hereditaments, does not extend to a Term. And for 
another Cauſe we ought to conſtrue the Statute not to extend to a Term, for the Penalty is to 
forfeit the whole Value of the Lands, Tenements, or Hereditaments, And inaſmuch as it is ſo, 
it cannot be taken to be the Intention of the Legiſlature, that he ſhould forfeit the whole 
Value of the Inheritance for a Leaſe for Years, but that he ſhal] forfeit the whole Value 
where the whole Eſtate is ſold or bought. For to ſay that he ſhall forfeit as much for 
taking of a Leaſe, as he ſhall forfeit for taking the whole Inheritance, is an Inequality of puniſh- 
ment, and inconſiſtent with the Diſcretion of thoſe who were aſſembled in that Parliament. 
Wherefore it ſeems to me, that upon the whole Matter this Caſe is out of the Danger of the 
Statute. Further it ſeems to me, that if a Leaſe for Years be within the Danger of the Sta- 
e Poſt 88. Per tute, yet it ought to be averred that it was A pretenced Right or Title, for every Eſtate, 
Klang- . J. which is within the Words of the Statute, is not within the Danger of it. And therefore if 
Sed 87. Contra a Man dies ſeized in Fee of certain Land, and a Stranger abates, to whom the Heir releaſes, 
Per ct]. and afterwards the Heir, notwithſtanding his Releaſe, claiming the Land by Deſcent makes a 


Leaſe for Years to a Stranger, now this Leaſe (admitting that a Leaſe for Years is within 
the 


4 2, Inft, 209, 


the Profits by the Space of one whole Year before the Leaſe, it appears to be pretenced, and 


verment of that which is apparent is not neceſſary, and fo the Count is good notwithſtanding this 
Exception. And as to the other Exception, viz. that the Certainty of the Term ought to be! Ante 65. (k) 


r 
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is within the Penalty of the Statute) is within the Words of the Statute; becauſe his Anceſtor, by 


whom he claims, was in Poſſeſſion for a whole Year, and ſo out of the Penalty of the Statute by 


the very Words. Bur if it was averred to be a pretenced Right, then this Averment would hel 
the Matter, and bring it within the Penalty of the Statute, as in rei veritate it is, and ſo the A- 
verment and not the Words makes the whole Matter. So it ſeems here that it ought to be aver- 
red a pretenced Right or Title, wherefore in this Point the Declaration is defective. And thus 
it is too abundant, as well as defective, as is ſhewn before, and the Medium is the Ferfection which 
is here wanting; for which Reaſon the Declaration is not good, and ſo the Plaintiff ought to be 
rred. | , | 
Da biden to the contrary. And as to the firſt Point, it is to be conſidered, that the Statute here # c for the 
is general, as is the Statute of 27. H. 8. concerning the Conveyance of the Poſſeſſion to Uſes, and Phiniitt 
needs not be recited, for without Recital the Party ſhall take Advantage of it; as if the Tenant 


youch out of the Line, the Demandant ſhall demur without reciting the Statute of Weſtminſter 1. ES 


cap. 39. made thereupon. So it is a good Counterplea to ſay, that he who vouched was the firſt be rel 
that abated, without reciting the ſaid Statute of Weſtminſter 1. And Executors of Executors ſhall Theol. Dig. liv. 
have an Action of Account without reciting the Statute of 25. Ed. 3. cap. g. made thereupon. For ©: cap.28. $12. 


theſe Statutes are general, and the Judges are bound to take Notice of them. * And ſo the Book is nn 
in g. H. 7. that an information upon the Statute of Liveries is good, without reciting the Statute cauſd » 6. Mod. 4r. 
que ſupra. So this Statute in our Caſe needs not be recited, nor was it requiſite to ſhew the Day Tens b. Mak 
of the making of it. And then the Miſrecital of that which is Surpluſage ſhall not vitiate the Ante 30. 32. 
Matter. As if one as Executor brings an Action of Debt upon a Contract made to him, he ſhall ** 553. 

not ſhew the Teſtament, for the naming himſelf Executor is Surpluſage. So in Detinue againſt , ,, in hd... 


two as Executors, they ſhall not plead that another is Co-Executor with them, for they are not a. per Newren, 


charged as Executors, but the Detinue is the Cauſe of the Action, and the naming them Executors 


is Surpluſage. So if one by Deed by the Name of A. B. Heir to J. S. makes a Feoffment, at 4p. 33. H.6.19, 
another Time he ſhall ſay that he is not his Heir, and ſhall not be eſtopped, for the naming him- br 
ſelf Heir was not material. So the Recital of the Day of the Statute here is not material, and 

therefore the Miſrecital ſhall not hurt the Plaintiff. Then as to another Exception, which was e pos. 87. 5e, 
laſt moved, iz, that he ought to have averred the Title or Right to be pretenced, Sir, this is 9 J. Sed ce 


1 R . 4 38. per Hale I. 
not neceſſary. For the Statute declares and intends the Title to be pretenced, if neither he, nor 8. aw. 


» fer Mounte= 
his Anceſtors, nor they by whom they claim, have been in Poſſeſſion thereof, or of the Reverſion F416 j. 


or Remainder thereof, nor taken the Rents and Profits thereof for one whole Year next before the r Wing. Max, 
Bargain, Sc. And therefore a Man ſhall not aver that which is apparent by the Statute. * As S pl. $3. 
where it is prohibited that none ſhall alien in Mortmain, if the Lord ſhews that he entered into 
the Land within the Year, becauſe his Tenant alien'd in Fee to Dean and Chapter, he ſhall not, vis. 


Ip + 2 . - Abr. tit, 
aver that this is Mortmain, becauſe upon the Matter it appears to be ſo. * So here, inaſmuch as Averment B. 


in the Count it is declared that neither the Defendants, nor any of their Anceſtors, nor they, by Ss 


whom the Defendants claimed, were in Poſſeſſion, Reverſion, or Remainder thereof, nor took , ,,, 8 
Cock J. Vin, 5 
that in the true Meaning of the Word, as the Statute has conſtrued and taken it: and then an A- _ mg 4 


ſhewn, Sir, this is not neceſſary, for the Term is only a Conveyance to the Sum which he demands, tn eus 
and thoſe Things which are only Conveyance need not be fo certainly recited as that which is 

Matter of Subſtance. * And therefore in a Decies tantum all the Record ſhall not be ſhewn in cer- hy — Priſe 
tain, but that Part of it only which conveys the Plaintiff to his Action. But if a Writ judicial Herd: 2. 


iſſues out of a Record, he ought to recite the Record certainly; for the Record is the Effect and t, Max: 


Mook ; reg. 101. pl. 13 5. 
Subſtance, and not only Conveyance, as it is in our Caſe, Wherefore inaſmuch as the Leaſe here : 


is but Conveyance and Inducement to the Debt, he ſhall not be compelled to ſhew the Certainty 'M.35. H.6.8. 


of it. Alſo he ſhall not ſhew the Certainty of it, becauſe he is a Stranger to it; and it may well be def —_—_ 
reſembled to the Caſe of ſhewing of Deeds. And therefore in 35. H. 6. a Man brought an Ac- 11. P. 13, H. 7. 


tion of Treſpaſs for Goods taken, the Defendant juſtified for that at the Time of the Treſpaſs ſup- Fieath's Mer. 


poſed he was Mayor of the Town of C. and that the King had granted to the Defendant then being 139: Wing. 


| « a Max. reg. 167. 
Mayor, and to the Commonalty, and to their Succeſſors, all the Goods of Perſons outlawed with. pl. 23. Pot 248, 


in the ſame Town, and ſhewed that the Plaintiff was outlawed, and ſo juſtified ; and by the bet- Fan: _ yo 
ter Opinion the Plea is good without ſhewing the Letters Patents, becauſe now they belong to his rl. 2. 
Succeſſor, and not to him, and he is a Stranger to them now, altho* he was once privy. ® So a 


Woman ſhall have a Writ of Dower of a Rent Charge granted to her Huſband, without ſhewin ds 
the Deed cauſd qua ſupra. And ſo if a Man brings an Action of Debt againſt his Leſſee for Years * _ 

for the Rent reſerved, he ſhall ſay that the Eſtate, which his Leſſor had, was upon Condition, 354. pl. #3. 
and that ſuch an one entered for the Condition broken before the Time when the Rent is ſuppoſed & 2: 29: 2 


to be in Arrear, Judgment /i a#io, and the Plea is good without ſhewing what the Condition was, « 32 
or the Certainty of it, becauſe he was not privy to the Condition. So in our Caſe he is not privy pe 
to the Leaſe, and therefore he ſhall nor ſhew the Certainty of it; and therefore the Count is good, 254 Wing Max, 
notwithſtanding this Exception. Then as to the Matter, it ſeems that it is ® within the Statute, v. 59; PE 43. 


for the Plaintiff has counted that the Defendants bargained, granted, and demiſed to Farm the 2 


Maintenance ſo. 


leſſuage, Sc. And a Man may bargain Land as well tor Tears, as in Fee Simple, and ſome Men B. 
will be as ready to maintain to have a Leaſe for Years, as to have a Leaſe for Life, or a Fee 87. Per Cur. 


Simple. And the Effect of the Statute would be in a great Meaſure taken away, it Leaſes for 
* | EF Years 
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Years are not prohibited as well as greater Eſtates. And inaſmuch as it is ſhewn that the Deſen- 
dants were not in Poſſeſſion tor a whole Year before, Cc. it is fully ſhewn to be within the Words 
of the Statute. And if it was not within the Words, yet ſhould it be within the Equity of the 
« Pot. 86. con- Statute, for it is in equal Miſchief. And the Statute ſhall be taken by Equity, inaſmuch as it is 


won made in Suppreſſion of Vice, and great Miſchiefs, notwithſtanding it be penal againſt the Offen- 
TY 8 1 ders. * As the Statute of Marlbriage cap. 6. ſaith, 1f a Man enfeoffs his Son and Heir by Collufion, 


6. Co. 56.a. c. yet if he enfeoffs his Brother or Siſter being his Heir Apparent, it is within the Equity of the 
1. Rol. R. 107. Statute. And ſo an Action of Debt will lie againſt the Warden of the Fleet by Statute, but Da- 


2. Brownl. 189, 


& Cl C. j. mages ſhall be recovered againſt him by Equity, Sc. And he put many other like Caſes upon 


See Ante 39. the Equity of Statutes z for which Reaſons it ſeemed to him that the Action was maintainable. 
On the ſame Saunders, It appears to me in the ſame Light. This Demurrer is in Conſideration of two Things, 
"_ viz. the Statute, and the Record in Court. And if the Statute 1s well weighed and conſidered, 
it will clear up ſeveral of the Doubts moved in the Record. And as to the Statute, it was made 
to remedy divers great Miſchiefs and Inconveniences, viz. Maintenance, Embracery, Champer- 
ty, and Subornation of Witneſſes, which are Enemies to the due Adminiſtration of Laws, and 
the Deſtruction of the Trial of the Truth of Iſſues, in which conſiſts the main Point, viz. the 
Adminiſtration of the Law. And it was alſo made for the Preſervation of Tranquility, Peace, 
and Concord; and as the wiſe Solo, non ſaid of Wiſdom, ſo may it be ſaid of Concord, viz. Omnia 
bona pariter cum illa : and where Concord is exiled, there ſhe leaves in her Room Diſcord, Injuſ- 
tice, Trouble, Vexation, and all Iniquity in general, which are the Root and Foundation. of Fer- 
Jury and Oppreſſion; to avoid which this Statute was made, as appears by the Preamble 
« tarde, 208. Of it. © And then I ſay, altho' the Statute gives a Penalty, yet ſeeing it is very beneficial to 
1 the public Weal, Things which are out of the Letter ſhall be taken within the Equity of it: And 
if the Words of it are obſcure, they ſhall, for the ſame Reaſon, be expounded moſt ſtrongly for 
* N the public Good. For Words, which are no other than the Verberation of the Air, do not con- 
Phd | | | 
of the Expoſitors of the Words, that is, the Makers of the Statutes. And it they are diſperſed, 


nn ſo that their Minds cannot be known, then thoſe who may approach neareſt to their Minds ſhall 


often of Sta. Conſtrue the Words, and theſe are the © Sages of the Law, whoſe Talents are exerciſed in the Study 


ates belongs to of ſuch Matters. And to prove this, the Statute of Weſtminſter 3 cap. 2. is, that if the Tenant 
H. J. ert, alien part of his Land, he ſhall hold of the chief Lord for the fame Part, ſecundum quantitatem 
193.B.N.o terre fo fold, and there the Sages of the Law have not expounded the Words (ſecundum quanti- 
5 . 146. latem terre) 9 the Jetter, but have interpreted them ſecundum valarem terre: for that 
Comb. «6. *. was the Intent of the Makers of the Statute. 5 And fo the Statute of Weſtminſter 2. cap. 1. con- 
OPEN cerning Lands entailed, ſaith, © And if a Fine be hereafter levied upon ſuch Lands ip/a jure 
t Hardr. 216. © . nullus;“ there the Sages of the Law did not take the Words according to their common 
See Ante 0: Meaning, but they have taken the Words (ip/o jure) in this Light, that as to binding the Right, 
there cited. the Fine ſhall be null and void, but as to the Poſſeſſion, it works a Diſcontinuance; for this was 
1 8 Ante g, the Intent of the Statute, and yet the Words are ipſo jure ſit nullus, which ſeems in common Un- 
(o) and theBooks derſtanding to mean, that in Law it ſhall be void. And ſo the Statute of Gloucefter cap. 3. is, bat 
there cited. the Heir of the Mother ſpall not be barred to demand the Inheritance of his Mother aliened by the Father 
wherecf no Fine is levied in the King's Court, yet if the Father only levy the Fine, he ſhall be re- 


ceived to demand the Land againſt the Fine, and ſo the Expolitors of the Law have taken it; 


In and they have expounded the Intent of the Statute to be, whereof no lauful Fine is levied, to 
there cited, wit, by the Father and Mother. So that the Efficacy of Statutes conſiſts not only in the Words, 


but in the Intent thereof, which Intent ought always to be greatly conſidered, and made a- 
greeable with the Words; and upon like Reaſon a penal Statute ſhall be extended by Equity, 
if the Intent of the Makers of it may be ſo perceived. And therefore the Statute called the Sta- 
tute Merchant, binds all the Lands of the Conuſor to the Execution, and provides, that they 

' ſhall be delivered to the Conuſee upon reaſonable Extent, and ſpeaks not a Word of the deliver- 

<1, Feed ing them to the Extendors, if they extend them too high, yet they ſhall be delivered to the 
24. Bro. Star. Extendors in that Caſe by Equity of the Statute of 4#on Burnel made before, which faith, 
. „That the Goods appraized too high ſhall be delivered to the Appraizers themſelves at the Rate 
fe can. they ſet upon them,” which Statute is penal. * And if the Plaintiff is nonſuited in ſecond De- 
. liverance, the Defendant ſhall recover Damages, as well as if he had barred the Plaintiff in Deed, 
Hardr. 211. becauſe Return irrepleviſable ſhall be awarded, and ſq by this Means the Plaintiff is barred, and 
1 3. this by the Equity of the Statute of 7. H: 8. cap. 4. and yet the Statute is penal, but becauſe the 
4. Vie. Abr Expoſitors of the Statute took the Intent of the Makers of it to be ſuch, viz. to give Damages in 
1 Caſes of like Nature, that is the Reaſon thereof. And ſo the Intent of the Makers of Statutes 
fo, 537. Pot. directs the Words, and Equity of them; which Conſideration being applied to the Statute in our 
12 %% . Caſe, and the Minds of the Makers of it being well perceived as well by the Preamble, as by the 
x P. 17. H. 8. Body of the Act, will ſet aſide three Objections which have been made againſt the Plaintiff, The 
Bro. Reruro dz firſt js, that the Count is not good, becauſe it is not averred that it was a pretenced Right or Title, 
N Sir, to this I ſay, that whatever Right it be which the Defendants bargained, whether pretenced or 
— N. C: 54 not, it is within the Danger of the Statute. For the two firſt Branches go to pretenced Rights ot 
pl, 13. Bro. Da- Titles - but the third is, viz. or tate Promiſe, Grant, or Covenant to have any Right or Title, which 
mages 3. Non. Words (any Right or Title) are general, and include every Right, whether pretenced or not. 
fir P. yl. a. But then it may be objected, that theſe Words extend only to him who takes a Promiſe, Grant, 


or 


ſtitute the Statute, but are only the Image of it, and the Life of the Statute reſts in the Minds 
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or Covenant, and not to him who makes the Promiſe, Grant or Covenant, as our Caſe is, Sir, as 
to this I ſay, that the Words alter prove that it extends as well to them who part with the Eſtate, 
as to them who take the Eſtate. For the Words after are, except ſuch Perſon as ſhall ſo bargain, 


fell, give, grant, covenant, or promiſe the ſame, Sc. Which Words refer to him who parts with 


the Right or Title; and ſo are the Words afterwards, upon Pain that he who ſhall make any fuch 


Bargain, Sale, Promiſe, Covenant, or Grant, ſhall forfeit, Sc. which Words alſo refer to him who 


rts with the Thing; and ſo altho' the Words in the third Branch go to him who takes any 
Right or Title, they alſo reach to him who makes Promiſe or Grant to part with any Right or 
Title; wherefore this Word (any) is general, ſo that whether it be pretenced or not, it is within 
the Compaſs of the Words, as well as to the Bargainor, as the Buyer, ergo it ought not to be a- 
yerred that it was a pretenced Right or Title. The lecond Objection is, in that the Statute ſaith, 


| pretenced Rights or Titles, ſo that the Statute is in the plural Number, and then one Right or Title, pg 85. 


is not within the Words, becauſe it is in the ſingular Number, and the Statute is in the plural; NJ. — 
Sir, to this I anſwer, that if there were no more Words in the Statute than theſe in the plural 17,399 
Number, yet theſe do contain every ſingular Number, and eſpecially here, inaſmuch as the Words 55: bl. 12. 41+ 
are (any pretended Rights ar Titles) ſo that this Word (ary) includes the ſingular * Number without , | 
Doubt. Alſo the third Branch is (any Right or Title), and therefore is in the ſingular Number, cn) andthe Berks 
and our Caſe is within this Branch, as I have proved before. So that this Objection is ſufficiently re cred. 
anſwered. Then as to the other Objection, that he ought to have the whole Right, and that a 48 
Leaſe ſor Years is not within the Compals of the Statute, Sir, » this it not ſo. For (as hath been 1. Leon. 251. 
ſaid before) the Words of the third Branch are (any Right er Title), which Word (any) contains Names W. 
every Right or Title, ſo that be the Right or Title in Fee, in Tail, for Life, or tor Years, it is Pl. 6. Ante 35. 
included in this Word (any); for a Title for Years is a Title, and is included in the Word (any.) 

Therefore whether it be taken that the Defendants had a Fee, and made the Leaſe for Years, or 2 
that they had the Leaſe for Years and granted it over, it is all one: for a Leaſe for Years is with- at ch. Common. 
in the Words (any Right or Title) and he that has a Leaſe for Years has a Right and Title for ow. TING 
Years. And to prove that he has a Right, Eſtate, and Title, firſt Bracton ſaith, that he, who Pauxerrecov. 2g. 
has a Leaſe for Years, habet jus utendi et fruendi in alieno libero tenemento ; and ſo by his Opinion he H. 55 Ay * 
has a Right in the Land. And to prove an Eſfule in the Termor, Sir, a Remainder, by the 5%. H. 19. 
Rule of Law, cannot be but where there is an Eſtate precedent; and if a Leaſe for Years be made, Aſia, 23. Ref: 
the Remainder in Fee, the Remainder is good, for the Leaſe for Years is an Eſtate in the Eye of = 112. H. 21. 
the Law. And to prove that he has a Te, in 7. HI. 7. Brian is of Opinion, that the Termor Than he kd 
might * falſify a feiat Recovery againſt his Leſſor by the Common Law, before the Statute of g P 3% H. 
Glouceſter, in an Ejefione Firmæ, becauſe he was not Party, and had a Title. And fo it ſeems the recov. 9. 43. A8. 
Leſſee for Years has a Title in the Land. From whence it appears to me, that the Leſſre for 1 47-M-9-E. 
Years has a Right, Eftate, and Title in the Land. And in g. H. 6. in the Caſe of Maintenance N. ME ug 
brought by Thomas Rat hruel, it is ſaid, if I grant to one B. that if my Tenant for Term of Life T. ff + 
dies during my Life, the ſaid B. ſhall have the Land for the Term of 10 Years, and afterwards pl. 3. Kew. 94. 
my Tenant is impleaded, there B. may lawfully maintain, and yet he hath nothing, and it is F. N. . 7 .J. 
doubtful whether he ſhall have his Term or not, nevertheleſs becauſe he hath Colour of Title he Ce. Lit 46. a. 


may well maintain. And then if the Leſſee for Year: hath ſuch an Intereſt that by the Common 8 1 


Law he might maintain, there was great Need of a Remedy in the Caſe. And, Sir, this Statute 2, Ing. 222. 
has provided for it, wherein all other Statutes before were defective. For all other Statutes, which Me wa . 
were made concerning Maintenance or Champerty, were made to avoid Maintenance pending | 
the Suit only. And this Statute is made to avoid meddling in other's Affairs before any Suit? H. 9. H 6.64, 
or afterwards. And it was as neceſſary to provide a Remedy againſt him that had an Eſtate 8 
for Years, or a Promiſe thereof, as againſt one that had a greater Eſtate. For he that has an pace 3. Wing, 
Eftate, or a Promiſe to have an Eſtate for 100 Years, will maintain, as well as he who has an E- TEN POE 
ſtate, or a Promiſe to have an Eſtate for Life, or in Tail, or in Fee, altho' the Eſtate of the for- 

mer is not ſo great, And therefore if the Statute be deliberately weighed and conſidered, a Leaſe f Pulton: 69, a. 
for Years will be taken within the Purview of it. And fo it ſeems the Statute maintains the 

Count, and avoids the ſaid three Objections. Then as to the Count's being too abundant in re- t. 33-9 3- 
citing the Day, where it is not neceſſary, and miſreciting it, Sir, there is a Statute, * that no Count wg 5. wag 


ſhall abate for want of Form, if it has Subſtance. And here there is Subſtance in the Count, viz. 4. 88 "ag 
the Deed as it was made. And as to the Statute, you Judges have a private Knowledge, and a 84. Pot. 190. 


judicial Knowledge, and of your private Knowledge you cannot judge, but may uſe your Diſ- ap. 4. H. A. at; 
eretion. As it appears in 7. H. 4. where the King demanded of Gaſcoign Juſtice, if he ſaw one a. per Tirwbit a 
in his Preſence kill J. S. and another that was innocent was indicted for it before him, and 7%" 
found guilty of the ſame Death, what he would do in ſuch Caſe? and he anſwered, that he would 
reſpite Judgment, becauſe he knew the Party was innocent, and make further Relation to his 17. 26. H. 8 7. 
jeſty to grant his Pardon, and the King was well pleaſed that the Law was ſo; but there he $7 Carter g. 


. . . co, Charter de 
could not acquit him, and give Judgment of his own private Knowledge. But where you have parton t. No- 


a judicial Knowledge, there you may, and you may give Judgment according to it. As if one ten 


is arraigned upon an Indictment for an Offence which is pardoned by Parliament, there you ought 8: 11. H. 4. 47, 


not to proceed in it, nor give Judgment, if he is found guilty, becauſe it appears to you by your 1 30. 


— Knowledge that you ought not to arraign him. For the Judges ought to take Notice of 1 
. . "I | . " + AS, pl. 188. 
tatutes, which appear to them judicially, altho' they are not pleaded, and then the Miſrecital of > bod. pk 
» whereof the Judges ought to take Notice without Recital, is not material, and it is not like 4 17 « Ge 
ro Ii. P. e. 252, 


en c 
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to the Caſes of Procedendo and Protection where the Day is miſrecited, becauſe that is a private 
= H. 22. Ed. 4. Record. And fo is the Cale in 22. Ed. 4. where it was granted by Parliament, that A/by ſhould 
J. 54% have a Writ with Proclamation out of the Chancery againſt one Griffith, to anſwer to divers Tref. 
74. f paſſes which were contained in the Act of Parliament; and the Writ was abated by Award, be- 
cauſe it did not make Mention of the Treſpaſſes in certain, and ſo it varied from the Act; but 
that was a private Act, and therefore the Non-recital of the Treſpaſſes made the Writ bad, and 
ſo would a Miſrecital; but our Act is general, whereof the Judges are bound to take Notice with- 
out the ſhewing of the Party, and the Miſrecital of it is not material. And as to the Certainty 
v See Ante 55: of the Term, he ſhall not ſhew it, becauſe he is a Stranger to it. As the Defendant ſhall plead 
vor Tointenancy on the Part of the Plaintiff, without ſhewing of whoſe Gift, and fo the Tenant ſhall 
ſay, que eflate J. S. hath in the Seigniory, without ſhewing how, becauſe he is a Stranger to it. So 
is the Plaintiff here a Stranger to the Term, for which Reaſons it ſeems to me that the Plaintiff 

ſhall recover. : * 
The Reſolution Afterwards the Juſtices argued two other Days in the ſame Term, and in ſome Things they a- 
— * greed, which, to avoid Prolixity and Tediouſneſs to the Reader, I apprehend it is better to recite 
lid. 10, cap. 28. briefly all together, than to declare their ſeveral Arguments at Random. F rſt, all the Juſtices, 
2 hk 29, except Mounlague Chief Juſtice, agreed that it was not neceſſary for the Plaintiff to recite the 

ee Ante 79. 1 $M . 

14222 Statute, becauſe it is a general Statute, and extends to every one of the King's Subjects, and the 
N chere j uſtices are bound to take Notice of it, without the Recital of the Party, and if he had ſhewn the 


* 2. Deed, and had concluded, contrary to the Form of the Statute in ſuch Caſe provided, it had been very 
. 140. M. 3. 


E. a K #2. Well. And without reciting ſo much it had been good, as they held. But Mountague was of Opi- 


a. Bro. Counts8. nion that he ought to recite the Statute certainly, for the Statute is the Ground of his Suit, and 
Colne b. he ought always to recite the Subſtance of his Action. But all the four Juſtices agreed * that the 
2. Bulft.77.Cro. Count ſhould abate for the Miſrecital of the Statute. * For Declarations ought to have two Things, 
J. 75 Sid. the firſt is, certainty, in order that the Defendant may know what he is to anſwer to. And there- 
175. Je 

pl. 79 


. ok. 305: fore in 3. Ed. 4. a Man retained in Huſbandry brought an Action of Debt againſt a Prioreſs for 


Dos, Pla. 83. his Salary, and declared that he was retained with her Predeceſſor, and did not ſhew what Perſon 


; retained him, and by the better Opinion the Count ſhall abate for the Incertainty, for it might be 


Vin. Abr. tit. that one, who had no Warrant, retained him to be with her Predeceſſor. * In ſome Caſes the 
Certainty in Count and the Writ alſo are general without Certainty, as Aſſizes, but there the Certainty ought 
SR tre. to be ſhewn by the Replication ; and in ſome Caſes the Writ, and the Count, and the Replication 


293- 202. 412- alſo are incertain, but there the Certainty ſhall appear by the Verdict, as in a Quare Impedit, the 


21. pl. 16. Bro. Value of the Church does not * in the Count, nor in the Replication, but it ſhall appear by 


77 the Verdict, for they ſhall aſſeſs double Damages, or Damages for half a Year, according to the 


Hardr. 135. Value of the Church, as the Caſe requires. So in a Writ of Ward, the Jury ſhall find whether 


3 77 the Heir be married or not, and they ſhall aſſeſs Damages for it, and yet no ſuch Matter appears 


303. Wing. Max either in the Count or in the Replication. So in Detinue, the Value of the Goods ſhall appear by 


reg. 162- P71: the Verdict, and in many other Caſes, Wherefore Certainty ought always to appear to the Court: 
x Vin. Abr. tit. And if it is requiſite to be ſhewn in the Count, then it ought not to be omitted in it. The other 
Replication K. Thing, which the Law requires in Counts, is Truth, which ought to be joined to Certainty : 


FG. 2 and if it appears to the Court that Falſhood is uttered in the Room of Truth, the Party, 
2, Doc. Pla, 83 


Jenk.30 v1.79, who ſhews the ſame, has confounded and annoyed himſelf. * And therefore if a Man brings an 


17. 9. H. 7. 3: Action Debt for two Payments at two Days, whereof one is not yet come by his own ſhewing, he 
Per IneuR, 


NI. 6. Ed. 4. 7, has thereby abated his own Writ, becauſe he has ſhewn Falſhood. And ſo in our Caſe he has 


pl. 26. 11. ce. grounded his Action upon a Statute by him recited, where it appears to us judicially that there 
=_ 1. Rol. R. is no ſuch Statute made at that Time, and therefore he has abated his Count by his own ſhewing. 


1 J. 194: * So in 20. H. 6. a Writ of Champerty was brought, which was not warranted by any Statute, 
1. Finch. 35. and there Newton ſaid, that if the Party could not ſhew them ſome Statute by which it was war- 
beg * ranted, that they would award that the Writ ſnould abate. And as to what has been ſaid, that it 
2 + is not neceſſary to recite the Statute, and therefore the Miſrecital of it is not material, it ſeemed 
Fe . , to them, that altho' it is not neceſſary, yet if he recites it, and there is no ſuch Statute, he has 
Lier, Brief 38. failed in Subſtance : for the Court will not aid him, nor take that which he intends otherwiſe 
rr Champerty than it is ſhewn. And this Abundance in reciting more than is neceſſary ſhall hurt the Party 
1 See Kelw., 8.a, Oftentimes. ® And therefore in 20. H. 6. a Man brought a Writ of Forger of falſe Deeds, and 
2 Merdant. the Writ was diverſa fadla et munimenta, Sc. and he counted but of one Deed only, and by the 
* 3 Fitz. Aſſent of all the Juſtices it was awarded that the Writ ſhould abate, becauſe the Writ was of divers 
One P- a Deeds, and he counted but of oye Deed, and yet it might be ſaid, that the Writ, in that it con- 
ire. Forger 14. tained divers Deeds, had Surpluſage, for it was not neceſſary to have contained more than quoddam 
3 fadtum in the ſingular Number, but yet ſuch Abundance there ſhall abate the Writ. And 
vs. Fake 3. if one makes Title in Aſſize in his Plaint where it is not neceſſary, if it is unformal the whole 


Doc. Pi, 95, in the principal Caſe. And they put many other good Caſes on this Head, and for theſe Rea- 


"T — 2. ſons they were agreed t ſupra, And whereas it was ſaid that the Defendants by the Demurrer - 


9 2 the Demurrer to be a Confeſſion thereof, yet it ſhould not bind the Court, which is a third Perſon, as 


5 Contra H. app:ars by the Caſe in 10. Ed. 4. where in Treſpaſs for taking Cattle brought by the Leſſee for 
H. 6. 33. pl. 


35. Fitz, Count 15. Bro. Forger 9. General Brief 6, Sees Theol, Dig, lib. 9. cap. 5. F 36. Vin. Abr. tit. Abatement. E. a, pl. 16. u See Ante 66, (m) Year! 
| f a 
4 c 


A 4. 1. ſhall abate, and yet there is Abundance, and more than he is compelled to do. So is it 
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Years, the Defendant ſaid that the Leſſor held of him by ſo much Rent, which was in artear, * Ante 66. oy 


| int - ; a T+1 b Mag. Ch 5 
for which he took the Cattle, and the Plaintiff replied rien arere, and there notwithſtanding the ;4. an 


abate the Count, notwithſtanding the Admittance of the Party (if it was an Admittance of the De- A2 3: 5.00. 
fendants here, as in rei veritate it is not.) For a Demurrer is a Confeſſion of all Matters of 115. Hardr. 84. 


. | ** ? S. P. Accord. 
Further, as to the Incertainty of the Leaſe, Cook Juſtice was of opinion, that the Plaintiff with the Opini. 


the Certainty of them, as it is held in 18. H. 8. by all the Court, except Englefield, for the Bag ok 2 
ſealed is certain enough. And ſo in all other Caſes Privies ought to ſhew Certainty. But rt. Dower. pg 


tO NO pl. 7. Bro. Coro. 
other Purpoſe but only to ſhew the Length or Shortneſs of the Time, which is not material _ 2 
here. For if it be for an hour, or for 100 Years, it is all one. As if Leſſee for Life is char- . Pulton x75. 
ged that he ſhall not alien in Fee, if he alien in Tail only it fhall be a Forfeiture : So here 2 op" big 
whether it be for a ſhort Time, or for a long Time, it is ail one. But if he ſhould recover Kew. 25. b. 


according to the Value of the Leaſe, then the Commencemeat and the End of it ought to be 3. 4-3-3 
ſhewn: As in a Decies tantum, the Certainty of the Money ought to be ſhewn, for he ſhall re- 181. 2. Hawk, 


: . a i P. C.232. 
cover ten times the Value and Quantity of it. But here it is not neceſſary to ſhew more than 3. B. A. 


. . IA 4 ö 5. · 3. Bac. Abr. 
the Quality of the Leaſe; and that was their Opinion as to this Point. | 104. Poſt 129. 
Further, whereas it was moved at the Bar, that it appears in the Declaration that the Bar- 1. b. $"< +: 


I. b. Per Cateſby. 
gain and Leaſe for Years was made of one Meſſuage called Geneti's, and eleven Acres of Land Bio. — 


to the ſame Meſſuage appertaining, and that as to theſe eleven Acres of Land the Count is e 


not good, nor may the Plaintiff recover the Value of them, becauſe Land may not be appur- 1, 28. 46. pl. 


. ; | Bro. Indict- 
tenant to a Meſſuage, as to this Exception, all the Juſtices except Cook (who did not ſpeak to 33 SP. 


this Point, but omitted it in his Argument) agreed in Opinion“, that Land may not be ap- 8 35 8. 2 Hl. 
purtenant to a Meſſuage, and this was a Ground in the Law, as the Lord Mountague ſaid. But 2. Hauk. Þ C. 
yet they all held that the Declaration, as to this Point, was good enough. For the Quan- h.. 3: Bac. | 
tity of the Land is expreſſed, viz. eleven Acres; and fo theſe Words (appertaining to the ſaid ton 175. b. Datt, 
Meſſuage) are void, becauſe Land may not be appurtenant to a Meſſuage, and therefore it is Sf 23s. 
the ſame as if theſe Words (appertaining lo the ſaid Meſſuage) had been omitted, and then the pl. 38. Kew. 
Declaration is, one Meſſuage, and eleven Acres of Land, in which Caſe it is good. And ſo $; + Mod. 101. 


the three Juſtices held the Declaration good, as to this Point. And the Lord Mountague ſaid, os Bro, 


* that the ſaid Words (appertaining to the ſaid Meſſuage) are Matter to be given in Evidence to . W. Cc So 
prove what eleven Acres the Plaintiff means. » As if I have two Manors of D. and I levy a Theol. Dig. lib, 


Fine of the Manor of D. Circumſtances may be given in Evidence to prove what Manor I in- SONS 1 


tend, as appears in 12. H. 7. And the Phraſe made uſe of in ſpeaking is of great help to find $52. ©: bhow, 
. 43 . . inch. 
. 6 2 . . | | 97. Poſt 170. 
a Wing. Max. reg. 8. pl. 7. vide 2. Leon. 186. 0 M. 12. H. 7. J. a. b. Bro. Fines Levies 28. 88. Noſme 63. 2. Rol. Abr. 676. pl. 1. Comyus 403 
See I. P. 5. Co. 68. b. Lutwy. 737. Comb, 155, 6. Mod, 235. Vin. Abr. tit, Fine O 6. pl, 2. tit. Grants H. 4. pl. 2. Wor” 
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. , H. 3. out the Meaning of Perſons. * As if I give you a Cup of Wine, you ſhall not have the Cup, 
\ 1A but if I give you a Hogfhead of Wine, you ſhall have the Hogſhead, for the Intent appears 
8. pl.7. reg. 203. from the Manner of the Expreſſion. So the ſaid Words (appertaining, &c.) declare what eleven 
yy Dig. Acres were meant. And Hales ſaid, * that a Garden may contain eleven Acres in Quantity, and 


lib. 8. cap-r- 89. by this ſpecial Way it may be Parcel of a Meſſuage. 
3 7+ © Further it was moved by Cook, that the Declaration ſhould be double becauſe it is contained 
1 f. 1, Er. g. in it, that the Defendants had bargained, granted, and demiſed to Farm, ſo that there are three 
Pig. Fits. Double Words to which they ought to anſwer, where in rei verilate one had been ſufficient; * as in Debt 
Plea. 54 g, upon an Obligation for the Non- performance of divers Covenants ſhewn to be broken, is double, 
7. pl 14. i fr. for one Covenant broken makes a Forfeiture of the whole Obligation. So here the Plea is 

- 3-6. double, quod Mountague conceſſit. For if the Heir in Detinue will declare that his Father 


2. Fl. 72 Doe: (now dead) delivered the Deed to be re-delivered to him and his Heirs, and that he is his Heir, 


Pla. 144 145 and ſhews alſo that he has the Land by Deſcent, it ſhall be double; ſo is it here. But Brown 
Cr, Paſch, 32, and Hales were of a contrary Opinion as to this Point. For they ſaid, that by the three Words 


K the Offence is declared to be the greater. And in falſe Impriſonment a Man may ſhew 20 Cauſes 
grave. S. P. ar. in Tuſtification of the Impriſonment, 725 it ſhall not be double, for the Number of Things in- 


I creaſes the offence. And the Statute of 8. H. 6. is, if any Man oujt another with Force, or enter 
Feld C. J. and a pegceably and bold with Force, that then, &c. And in 3. Ed. 4. a Man brought a Writ of for- 
A Com. cible Entry upon both the Points, and Exception was taken to it, becauſe the Statute is in the 
mon Law) be. disjunctive, ſo that be ought to have brought his Action upon one Point only, but there the 
One a Writ was awarded good, becauſe if the Makers of the Statute had a mind that a Man ſhould 
DevtfortheNon- he puniſhed, who offended in one Point, a multo . fortiore their Intent was to puniſh thoſe who 


— wor But offended in both Points. So here if the Intent of the Makers of the Statute was, that he, who 
in this laſt Caſe Offended in one Word ſhould forfeit the Value of the Land, @ multo forliore he who offends in 


3 


. 


* 


—— ol: three of the Words ſhall forfeit the Value of the Land, and then the ſhewing of it is not double, 


tered by the Sat. ſpecially where they all tend to one Effect and Meaning. And ſo as to this Point, two of the 
r 1. where. Juſtices were againſt the other two. | Eg 
by the Plaintiff” Further, whereas the Record ſaith that the Parliament was holden the ſaid 28th Day of April, 


— Hales Juſtice was of opinion that the Count was bad, becauſe no 28th Day of April is men- 


Breath, bur may tioned before, and then when he faith, the ſaid 28th Day of April, it has Relation to a Thing, 
allen as many as where there is none ſuch. But the Lord Mountague was againſt him in this Point, for when 


CY =" he faith, the ſaid 28th Day of Sc. where in rei veritate no ſuch Day was mentioned before, the 


double, as it ws Word ( ſaid) is Nugation and Abundance : And inaſmuch as it appears by the Record, that it 


rex 2 aid ak an not be referred to any Thing, becauſe no ſuch Thing is mentioned before, it follows that 


c „ f it is no more than a void and vain Recital and Abundance, which leaves the Matter in the 
ll the Bro. » ſame Caſe as if he had ſaid the 28th Day of April, in the Year, &c. omitting the Word (/aid.) 
Bailmentz.M.19 Then as to the Statute, all the Juſtices agreed, that it ſhould not be taken by Equity, for 


rag de 4 it is a penal Statute z and although it is made in Avoidance of Perjury and Oppreſſion, yet it ſhall 


Bro. Charters de nt be extended by Equity; no more than Statutes that give Attaints, which, though they 
E. 2. Ed.q. were provided to avoid Perjury, yet ſhall not they be extended by Equity, as it is ad- 
83 —— judged in divers Books. And by the Statute of 25. Ed. 3. it is declared, that if a Servant 
Impriſonm. 22. kills his Maſter it is Treaſon. * And in 19. H. 6. one was arraigned upon an Indictment for 


Fitz, Double Plea Killing the Wife of his Maſter, and he confeſſed it, and there it came in queſtion whether he 


. Bro. 150. as 1 ! 
Doc. Pla. 145. ſhould be drawn, or hanged only, whereupon it is to be ſeen whether it be "Treaſon or not, and 


5h WES there it is adjudged, by the Advice of all the Juſtices of the one Bench and of the other, that he 
2 ſhould be drawn and hanged, becauſe it was Treaſon; and there it is not taken within the E- 


. Finch 304. quity of the Statute, which ſpeaks only of killing his Maſter, but it is rather within the Words 


E M. 3. Ed. 4. of the Statute, for Maſter and Miſtreſs are the ſame Thing in Effect. So that there the tak- 


2 mo. ing it to be Treaſon is a Declaration of the Words of the Statute, rather than an equitable 
Forcible Entry15 Conſtruction of it. And this Caſe was put by Cook Juſtice. Therefore Statutes, which are made 


q. to puniſh great Offences worthy of Puniſhment, and which increaſe the Severity of the Puniſh- 


1 „ Hig, ment inflicted by the common Law, are penal, and ſhall not be extended by Equity, though the 


a * Words of them may be conſtrued beneficially according to the Intent of the Makers thercof; 


2 Brownl. urg. but Things, which don't come within the Words, ſhall not be taken by Equity. And this 


* M. . H, 6. 5 26 * . . . 
47. vl. 102 Fitz. WAS the Opinion of all the Juſtices in this Point. 


Corone 7. Bro. Further, as to what was moved, that the Statute ſpeaks of pretenced Rights and Titles in the 


.F. c. — plural Number; Hales (for the other Juſtices did not ſpeak to this Point) was of opinion, that 


38. . a ® pretenced Right and Title in the ſingular Number is within the Penalty of the Statute : for 
v. C. 58. 1. Co. the plural Number contains in itſelf the ſingular Number and more. And therefore the Sta- 
34. b. 3-Inft.20 tute of 1. H. 5. cap. 3. recites, that whereas ſome People do of late uſe to forge divers falſe Deeds 
11.26. and Muniments, &c. therefore it ordains, that the Party thereby grieved ſhall have his Suit in 
"5. P. That Pe- that Caſe, Sc. here the Statute ſpeaks of falſe Deeds in the plural Number, yet if a Man forge 
be taken liberal- One falſe Deed, he ſhall be puniſhed by the Statute, as it is held in many Books. So the Statute 
e 5. R. 2. cap. 7. orgains, ** that none ſhall make entry into any 23 and e ee? gs 
Co. 33. a. b.Cro. «© jn caſe where Entry is given by Law,” yet if a Man enters into one Tenement, he ſhall be p 


C. 71. Ante 10, . : j is in the plural Number, as in divers Books it is holden. 
„ Via. Abr. niſhed, notwithſtanding the Statute is in the plu er, 1s 
tt, Statutes b. So that the plural Number contains in it the ſingular Number. And if one Right or Title ſhould 


by 5% not be contained here, the Effect of the Statute would be ſet aſide, and alſo every Right or To 
b. Co.Litt. ; 


369. a. 
n Wing, Max. 


reg. 59. pl. 42. 
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js contained in the laſt Branch by this Word (am). And therefore for this Reaſon, a Right or 
Title in the ſingular Number is within the Statute. _ | 

Further, as to the Point which was moved, viz, whether a Leaſe for Years+be within the 
Danger of the Statute, all the Juſtices agreed clearly? that a Leaſe or Promiſe for Years made * See ante 1. 
contrary to the Form of the Statute was within the Danger of the Statute, as well as an Eſtate ig 
for Life, 1n Tail, or in Fee. For the Scope and Deſign of the Statute was to root out Main- 
tenance, and Bargains or Promiſes of Titles. And if it ſhould be lawful to make a Leaſe or 
Promiſe or Bargain for one Year, by the ſame Reaſon it would be lawful to make it for two 
Years, and ſo for ten or an hundred Years, and ſome Men will maintain as much for ſuch an 
Eſtate, as for an Eſtate for Life, or in a Manner for an Eſtate in Tail, or in Fee. And the 
Intent of the Makers of the Statute was utterly to avoid ſuch Maintenance and buying of Titles, 
and the Words ſhall be conſtrued moſt favourably to ſatisfy the Intent of the Makers. And 
the Words here are not, that none ſhall bargain, Sc. the Right or Title, for then there would 
be more Colour to ſay, that the Word (zhe) contains (all); but the Words are, (any Right or 
Title) in which Caſe, if he has a Fee, and promiſes a Leaſe for Vears, this is a Right or Title, 
which is contained in the Word (any). And under this Word (any) the leſſer Eſtate ſhall be 
contained in the greater, as the leſſer Part ſhall be in the greater. And therefore the Statute of 
23. H. b. cap. 10. ordains, that no Sheriff ſhall let to Farm in any manner his County, &c. b 
theſe Words it is contained, that he ſhall not let to Farm any Part of his County, for the leſs is d S. P. debated 
cofftained in the greater. And as to the Caſe put, viz. that the Statute of Mor!main ordains, that ;;. 8. EM oy 
wo religious Perſon ſhall buy any Lands or T. enements, &c. which is intended of the whole Eſtate, al 7 4p Ihe 
viz, the Fee, and a Leaſe for Years is not within the Danger of the ſame Statute z and alſo as . Gene We 
to the Caſe put, that the Statute of Pernor of Profits grants that the Diſſeizees ſhall have an Action 3 
againſt the Diſſeizors, or their Feaffees, fo that they take the Profits at the Time of the Writ pur- 1 
chaſed, notwithſtanding a Feoffmen: or Gift, &c. but yet, if the Diſſeizor or his Feoffee had no S. P. Theol. 
other Eſtate than a Uſe for Years, where the Freehold of the Uſe was in another, and thus von Op 
took the Profits, an Action real would not lie againſt him, becauſe an Eſtate for Years ſhall be 
out of the Statute, where it is not expreſsly mentioned; As to theſe Caſes, they are not at all 
like the Caſe here, becauſe in the one Caſe, if the Reverſion remains as it was before, then the 
Services, and Ward, Marriage, and Reliet ſhall belong to the Lord, and in ſuch Cafe the Leaſe 
for Years is out of the Intent of the Statute. And in the other Caſe, he, who takes the Pro- 
fits, ought to have a Freehold in the Uſe, to make an Action real lie againſt him; for an Ac- 
tion real does not lie but againſt him that has a Freehold, and no other Intent than this can be 
ſuppoſed in the Act, which gives an Action againſt Pernors of the Profits. But our Caſe here 
is grounded upon another Purpoſe, to wit, to avoid buying of Titles and Maintenance, which 
Things are practiſed as well for a Leaſe for Years, as other Eftate, and therefore a Leaſe for 
Years is included within the more extenſive Words, and within the Meaning of the Statute. 
And as to what was ſaid, that a Leaſe for Years cannot be taken within the Intent of the Mak- 
ers of the Statute, becauſe of the Largeneſs of the Penalty, which creates a Forfeiture of the Va- 
lue of the whole Land, as to this, they took it, that the greater the Penalty was, the ſooner 
People would avoid the Danger of the Statute : And the Words being as they are, it cannot be 
intended but they meant the F orfeiture of the whole Value, as well for a Leaſe, as for the Fee. 
For which Reaſon, it ſeemed to all the Juſtices, that if the Leaſe here be well ſhewn to be made 
contrary to the Form of the Statute, it ſhall be within the Danger of the Statute, as we!l as 
a1y other Eſtate, and that the Defendants ſhall forfeit the whole Value of the Eſtate in Fee for it. 

Further, as to the Statute, the Juſtices varied in the Expoſition of it. Cook Juſtice, It 
ſeems to me, that the Leaſe for Years here is within the Statute, and that it is not neceſſary to 
aver * it to be a pretenced Right, for inaſmuch as it is ſhewn by the Count, that neither the“ See ante Ba. 
Defendants themſelves, nor any of their Anceſtors, nor. they by whom the Defendants claim,“ * 
were in poſſeſſion of the Lands, nor of the Reverſion or Remainder thereof, nor took the Rents 
or Profits thereof by the Space of one Year, Oc. ergo it is pretenced: for the Statute makes the 
Right of him, who hath not been ſo in poſſeſſion, Fc. pretenced, and that is the Intent of the 
Statute, and then to aver that, which by the Statute and Declaration is apparent, is unneceſſa- 
ry: For the Body of the Matter ſhews that it is a pretenced Right; as if it is pleaded, that the © H. ys by be 
Leſſee ſurrendered to the Grantee of the Reverſion, it is not neceſſary to plead Attornment, for ads: 
that is an Attornment as well as Surrender; ſo here the ſhewing that they have not been in poſ- 
ſeſſion, nor, Sc. 1. ſupra, ſhews that it is a pretenced Right, and ſuch as the Statute intends, 
And alſo theſe Words (any Right or Title) include our Cafe, for he, that makes a Leaſe for 
Years, claims a Right and Title. So that it ſeems to me, the Leaſe here is ſhewn to be made 
contrary to the Form of the Statute. — Hales Juſtice, I am of a contrary Opinion in this Point, 
diz. that the Plaintiff has not ſhewn the Leaſe to be made contrary to the Form of the Statute. 
For every Leaſe for Years made where the Leſſor has not been in poſſeſſion, nor received the pues Rh, 
Profits for a Year, according to the Statute, is not within the Danger of the Statute. * For if Moor 655. 2 
one recovers by ſeveral Writs of Formedon Lands in divers Counties, and many Miles diſtant, he 5 
cannot very well occupy all this in his Hands, but he may leaſe it out well enough, and ſuch a of a Diſſeizor ob- 


Leaſe ſhall be out of the Penalty of the Statute, although it be made within the Year. For it is Fs, the Re. 


leaſe of the Diſ- 
reaſonable that men ſhould do to others, as they themſelves would have others do to them. And ſelzee, ora Mort- 


therefore it is reaſonable that a Man may leate his Land, to which he comes lawtully, although Fiss. Ras 
he has not been in Poſſeſſion for the Space of a Year. And to ſay that the Intent of the Statute Maintenance 38. 
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"4 _ 
lt — 


* 
4 — 8 — — 
3 
— . FL. 
" ny — 5 * 


; 4. 
Naben. 34. £4. 


88 Hillary Term. 6. & 7. Edw. 6. in n 33 


— 


was to reſtrain ſuch Leaſes, would be too hard an Expoſition, and contrary to all Reaſon and 

Equity, but if he was out of poſſeſſion, then there is good Reaſon to reſtrain ſuch Promiſes or 

Bargains, for the Law preſumes they cannot be made without an Intent of Maintenance. And 

if the Statute had ſtopped before the ſaid Clauſe (except, Sc.) then it had reſtrained all Perſons 

from making any Bargain, Leaſe, or Promiſe; but the Clauſe, (except, Ic.) and that which 

comes after it, was made for the Advantage of Leſſees, and thoſe who ſhould take Eſtates. A; 

if there was a Probibition that none ſhould go to Paul's, this reſtrains all, but if afterwards is 

ſays, except he ſhall firſt pay to the Mayor of London 20 5s. this ſhall be for the Benefit of him 

that ſhall go there. So here the (except, c.) and that which comes after it, is for the Advan. 

tage of thoſe who take the Eſtate. But to conſtrue it in ſuch Light, that no Man ſhall let his 

Land until he has been firſt in poſſeſſion for a Year without Interruption, would be againſt all 

Reaſon, But the Intent was that a Man ſhould not demiſe or bargain his Land to any for Main- 

tenance, except he have been in poſſeſſion for a Year. So that here inaſmuch as the Plaintiff 

has not averred the Bargain and Leaſe to be made for Maintenance, he has not ſhewn the Caſe 

to be within the Danger of the Statute : For this was the Point of the Statute. And therefore 
ES the Statute of Forger of falſe Deeds is in the Copulative, viz. for forging and publiſhing ; yet 
2 Paſton. Fitz. if he publiſh it only, it is within the Statute, but there it ought to be averred that he 
MES. 6.11. publiſhed the ſame to trouble the Poſſeſſion and Title of the Plaintiff, for that is the Point 
pl. 22, dubiratur of the Statute; ſo here the Leaſe ought to be averred for Maintenance, that being the 
— Vide Point of our Statute. And becauſe it is not fo, it is not ſhewn to be within the Danger 
M. g. 5.54 Of the Statute. Mountague Chief Juſtice, It ſeems to me that the Leaſe here is not 
7 33+ © * ſhewn to be within the Danger of the Statute. But before 1 enter into the Conſideration of 
Pulton 60. a. the Statute, I will lay down what is a pretenced Right or Title. And it ſeems to me that a pre- 
tenced Right or Title is but in one Caſe, and that is, * where one is in poſſeſſion of Lands or Te- 

nements, and another, that is out of poſſeſſion, claims them, or ſues for them, that is a pre- 

tenced Right or Title. For it one has Right or Title to Land, and afterwards he comes to the 

Poſſeſſion of the ſame Land, his Right or Title is extinct or ſuſpended in the Land, for during 

the Time that he has the Land, it is not in eſſe, ergo during that Time it cannot be termed a 

Right or Title. And that ſuch is a pretenced Right or Title, is proved by the Statute itſelf, 

which has a Proviſo in it, that it all be lawful for any one, being in lawful Poſſeſſion, to buy or ob- 

" tain the pretenced Right or Title of any Perſon or Perſons to ſuch Lands, c. fo that when the Sta- 

© Pulton bo. a. tute ſaith, he in the Poſſeſſion may buy the pretenced Right of any other, it declares my Definition 
to be true. Further, I take the Statute, © that if he, who is out of poſſeſſion, bargains or 

ſells, or makes any Covenant or Promiſe to part with the Land after he ſhall have obtained the 

Poſſeſſion of it, this ſhall be within the Danger of the Statute, whether he, who ſo bargains, ſells, 

or promiſes, have a good and true Right or Title, or not; and in this Point the Statute has not 

altered the Law, for the Common Law before this Statute was, that he, who was out of pol- 

ſeſſion, might not bargain, grant, or let his Right or Title, and if he had done it, it ſhould have 

been void. Then this Statute was made in A ffirmance of the Common Law, and not in Altera- 

tion. of it, and all that the Statute has done is, it has added a greater Penalty to that which was 

contrary to the Common Law before, viz. that a Man ſhall forfeit the Value of the Thing bar- 

ained or promiſed, Sc. and to avoid ſuch Bargains or Promiſes, where a Man is out ot poſ- 

Elon, is the only Point which the Statute here remedies. For to conſtrue the Statute, that he, 

who is in poſſeſſion, ſhall not make a Leaſe, Bargain, or Feoffment, except he has been in poſ- 

a Vin, Abr. tit ſeſſion, or taken the Profits for a Year before, would be a hard Law, and contrary to all Rea- 
81. 0. At x3, ſon and Equity: and ſuch an Expoſition of the Statute was never intended by the Makers of it. 
e T. 6. Ed. 3. For it was always lawful and agreeable with good Reaſon and Policy to permit him, who was 
K va in Poſſeſſion, to make Feoffments, Bargains, and Leaſes of his Land, altho' he had not been in 


Bro. 11. F. N. B. Poſſeſſion but a Day before. And that, which Law and Reaſon allows, ſhall be taken to be 


8 — we in Force againſt the Words of Statutes. And therefore the Statute of Articuli ſuper Chartas cap. 11. 


er Gur: I 776. ordains, that 20 Officer, nor any other, (for to have Part of the Thing in Pl:a) ſhall take upon him 
167. Moor 656. 


1 Hawk. P. C. Ihe Buſineſs (hat is in Suit; yet if the Tenant, pending a Præcipe quod reddat againſt him, infeoffs 


265. „inches, his Son and Heir apparent, this ſhall be cut of the Danger of the Statute, as it is taken in 
ing · Ax. . 


78. pl. 13. poll 6. Ed. 3. for the Son could not be ſaid a Maintainer to the Father, but on the contrary he is 
bound to aid his Father as often as he can. So that there they would not expound the Statute 
Coram Rege Rot, Contrary to what the Common Law and common Reaſon allowed, notwithſtanding the Words 


276. —_— were againſt it. In like manner the Statute of Meſtminſter 2. cap. 12. ordains, that in an Ap- 
Caſe. 2. Init. 0 


Poſt. 04. Wing peal it ſhall be enquired, who were the Abbeltors, and that they ſhall render Damages to the Party 


de was oh , acquitied ; yet if the Heir abett his Mother to bring the Appeal, although he is within the Words 
pl. 4 ide e 


Nota 2. Hawk. Of the Statute, he ſhall be out of the Danger of it; and fo Herle took it in the ſaid Caſe of 


P. C. 7270 —6. Ed. 3. For Common Law and Reaſon ſay, that he ſhall aid his Mother, and abett her. So there 


nb ge, is a Statute which inflicts Puniſhment Malefactoribus“ in Parcis, yet if he does“ no other Treſpaſs 


4 8 in a Park than Hunting, he is out of the Danger of the Statute, although he is within the Words, 
11. Conte of and that by the Intent of the Statute. So here in our Caſe, if it was fully within the Danger of 

— the Words of the Statute, which are, that a Man ſhall not alien nor make a Leaſe except he has 
u 


2 Lac. 199. L4- been in Poſſeſſion for a Year before, yet we are not to intend that he, who makes a Leaſe bond fide 
8 and without ill Deſign of any Land whereof he has not been in Poſſeſſion for ſo long a Time, 


27. Vin. Abr. ſhall be within the Penalty of the Statute, becauſe good Reaſon and Equity allows ſuch an one 


- Park. A. do it. But, Sir, it ſeems to me that the Words ought to receive ſuch Conſtruction as ſhall not 
pl. 3. claſh with common Reaſon, and that is in this Manner, viz. except ſuch Perſon or Perſons, 


. (ti A. tt a cate. 


Aſſize 


f freſh Force brought in London. 89 


5 " —_ TT 8 * 2 — 2 FR "I 2 AS. , n th. Sa 2... * 


— 
* = 


* „ „ 


* 


£9. have been in Poſſeſſion thereof, here there ſhould be a full Point and Reſt; or of the Reverſion 
or Remainder thereof, this makes another full Sentence; or have taken the Rents or Profits thereof 
zy the Space of one whole Year next before, here there is another full Period ; T ſo that theſe Words t Wing. Mar. 
(i the Space of one whole Year, Ec.) ſhall only have Relation to the next Sentence before, viz. . fl. 3. 
to the taking of the Rents or Profits; and the Clauſes of being in Poſſeſſion, Rever/ion or Remainder 
are abſolute, and ſtand by themſelves, and are to be thus taken, vi. if one hath been in Poſſeſ- 
fion, Reverſion, or Remainder, tho? it be but for an Hour, it is ſufficient, and he may alien 
without Danger of the Statute. And this ſeems to me the beſt Expoſition of the Statute, And 
yet every one who has taken the Profits for a Year may not make a Feoffment or Leaſe ; for if 
the Iſſue in Tail of full Age marries with a Woman Diſcontinuee in Tail, againſt whom he has 
Cauſe of a Formedon, there if he makes a Leaſe or a Feoffment he is within the Danger of the 
Statute, becauſe he takes the Profits in Right of his Wiſe, and he has given the Right which he 
had in him, and which was not in his Wife, in Reſpect whereof he is in Danger of the Statute. 
So if he takes the Profits as Guardian, &c. Wherefore it ſeems to me, that (the Space of a Year) 
ſhall be referred only to the next Clauſe, and not to the Poſſeſſion, or to him in Reverſion or Re- 
mainder. And if any one thinks this Expoſition too hard, he ought to conſider that it is not fo 
hard as the other, viz. that none ſhall make a Leaſe or Feoffment, if he has not been in Poſſeſſion 
for a whole Year before, for then he that enters“ for Mortmain, or he that recovers in a Writ of“ Pulton 69. 2, 
Right /ur diſclaimer, might not make a Leaſe within the Year, according to chat Expolition, be- 
cauſe neither he, nor any by whom he claims, had been in Poſſeſſion for whole Year before, 
&c, whereas there the Lord does not claim the Land by the Tenant, nor by them into whoſe 
Hands it was amortized, but by Matter in Law; and therefore the Intent of the Statute never 
was according to that Expoſition, for if it ſhould be ſo taken, it would do more Harm than Good; 
for which Reaſon it ſeems to me that the Statute ſhall be intended ut ſupra. Then in the prin- 
cipal Caſe, inaſmuch as the Leaſe is newly made, and commences at this Day, none can make 
Title to it except of late Time, no more than one may to Common or a Rent granted de novo 
out of Land; and therefore the Plaintiff ought to have ſhewn that the Leaſe was in Poſſeſſion of 
ſome Perſon, where the Defendants pretended a Right or Title to it, or, that the Defendants pro- 
miſed a Leaſe in the Land of which they were not in Poſſeſſion, and foraſmuch as this is not ſhewn, 
there is not any Matter ſhewn to be done contrary to the Form of the Statute : for as the Matter 
is here declared, it ſhall be intended that the Defendants were in Poſſeſſion of the Land, in Reſpect 
it is ſhewn that they made the Leaſe, and he that makes a Leaſe ſhall be intended in Poſſeſſion. 
And if it be ſo, tho' they had been in Poſſeſſion but for an Hour, the Matter is out of the Dan- 


ger of the Statute, Therefore it ſeems to me, that here is no Offence ſhewn to be done againſt the 
Statute. | 


— 


A Report of a Judgment given in the Guildhall of London in the Huſtings there, in the 
Time of Lent, in the Seventh Year of the Reign of King Edward the Sixth, by the 
Sheriffs of London Judges there, in an Aſſize of freſh Force brought by John Pollard 
and Mary his Wife, againſt Bartholomew Jekyl and others. 


1 EMORANDUM, That Jobn Pollard Eſquire, late one of the Serjeants at Law, and diſ- In Aer aging 
charged thereof by the King's Letters Patent, and placed as Vice-Preſident of the King's of m! wet in re. 
Councel in the Marches of Wales, and Mary his Wife, in the Huſtings in the Guildbal! of London, n — 
the Monday next before the Feaſt of St. Martin in the ſixth Year of the Reign of King Edward the named, aces not 
6xth, brought an Aſſize of freſh Force upon a Plaint of Intruſion commenced before the Mayor a the Plaine 
and Aldermen, and ſent to the Sheriffs according to the Cuſtom of the City, againſt Bartholomev fendants, =o 
Fekyl, Ralf Foxley and Agnes his Wife, and eleven other Perſons, upon a Diſſeizin done to them oe that 
of Land in London, and ten of the Defendants appeared by Bailiff, and pleaded as follows, to wit, and it Half A 
I that there never was in Being any ſuch Agnes Wife of the aforeſaid Ralf Foxley, as by the Plaint dog *82intt the 
aforeſaid is ſuppoſed, and this they are ready to verify, Sc. IWherefore they pray Judgment of the, _ 
Plaint aforeſaid, and that it may be enquired by Aſſize.. And if, Sc. then they ſay, that they bave * . 
done no Injury nor Diſſeizin to the aforeſaid Plaintiffs touching the Tenements aforeſaid put in View, and in '* 
the Plaint aforeſaid ſpecified. And of this, &c. And the three others pleaded the ſame Plea by For thePlaine:*: 
Attorney. And the Plaintiffs, as to the Plea pleaded in Abatement of the Plaint, demurred in aSecAnte75.(*) 
Law : and as to the other Plea, they prayed the Aſſize. And whether the Writ ſhould abate, * Bro. Voucher 
inaſmuch as it was either always falſe or not, a Day was given for it to be argued, and it was ar- — P — 5 
gued and debated at Guildhall the laſt Saturday of Hillary Term in the ſeventh Year of the Reign F. N. B. 178. e. 
of King Edward the Sixth, where it was argued for the Plaintiffs by their Councel, that Aſſizes of 2. Rats Abe: 
freſh Force purſue the Nature of Aſſizes at Common Law, ſo that the Argument in the one is the w_ 
Argument of the other. And Aſſizes are the molt ſpeedy * Suits in the Law, for the Jury ſhall, z*1e. 41.“ 
by the Words of the Writ, have the View before their Appearance, and altho* Warranties are fa- 5 = 285 
voured in Law, yet in an Aſſize a Man ſhall not vouch any one, unleſs he be preſent, and this Abr. ut. Vouch. 
is for the Plaintiffs Expedition: © and a Protection will not defend the Party againſt an Aſſize, ds F 
but Aſſizes are excepted by the Words of Protections, which Caſes prove how much Aſſizes are 42. pl. 18. Bro. 
favoured in the Law. And all Things and Pleas, which are dilatory or in Abatement of Aſſizes, *. roteMon 53. 


are eſteemed odious, and therefore ſuch Exceptions as will abate other Writs, will not abate Aſſizes, 8. Co. 50. a. 


if ſo be there is a Diſſeizor and Tenant, for that is the Subſtance of the Suit, and Pleas or Ex- i.“ 


| g g ; þ ; ; - 2. Inſt, 411. 
ceptions, which don't diſprove that, are of little Force in Aſſizes, altho' in other Suits they are Kc. 135. b. 
f mY | A a . | available. 2. Rol. Abr. 325. 
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available. And therefore Miſnomer of one of the Defendants ſhall not abate the Aſſize, if there 
is another Diſſeizor and Tenant, as it is adjudged in many Places in the Book of Aſixes, and yet 
214. Aſs. l. 8. the Writ was always falſe * Ando in Aſſize, if the Tenant pleads Jointenancy of Parcel with a 
3 Bro. Allee Stranger not named, altho' the Plaintiff confeſs it, yet it ſhall not abate his Aſſize except for that 
290. Jointenancy Part only, but for the reſt the Writ and Plaint thall ſtand in Force, as it is adjudged in divers 
4 AS Places in the Book of Afizes, and yet there the Plaint was always falſe. And the Writ, altho' it 
757- Bro. 281. is general, ſhall be intended to be brought of all that is contained in the Plaint, and ſo the whole 
es ho ſhall be intended falſe ab initio ; but if there is a Diſſeizor and Tenant for any Part, then that is 
tenancy 37. 41. ſyfficient, and the Law requires no other Truth in the Writ or Plaint. And to ſay, that one 
yo dn pe named in the Writ, was dead before the Writ purchaſed, or to ſay, that there never was ſuch an 
Aſs, pl. 6. Bro. one in in rerum naturd, is all one, and of the ſame Effect, for in both Caſes the Writ was al- 
mg 9 ways falſe; and in the firſt Caſe, viz. that one named in the Writ of Aſſize was dead before the 
3 Writ purchaſed, it is adjudged no Plea in Abatement of the Writ, but if there is another Dilleizor 

a 3 and Tenant the Writ ſhall be good againſt them. And to prove that the Law is ſo in that Caſe, 
Dig. lib. 11. cap. theſe Books were cited to be adjudged in Point, vx. 12. Aſs. = 14. 23. Aſs. pl. 10. 26. Aſs. 
MY pl. 63. 29. Aſs. pl. 62. et 70. And alſo that in the ſaid Cale of 12. Ai. pl. 14. our principal 
«© gro. Brief aꝭ z. Caſe is adjudged, Viz. ne ungues tiel in rerum natura is no Plea in Abatement of the Writ, if there 
Theol. Dis. lib. be another Diſſeizor and Tenant. So that the Caſe of one dead before the Writ purchaſed, and 
ST principal Caſe are both adjudged in the ſaid Plea. Alſo a Caſe in T. 44. Ed. 3. 18. Fitz. Brief. 
* Bro.Brief.391. 978. was cited, which Caſe, it was ſaid, is abridged by Fitæberbert more fully for the Purpoſe here, 
than the Book at large in Print is. And it was likewiſe ſaid, that the Action, which might be 
99 fitly reſembled to an Aſſize, is a Quare Impedit, which in Reſpect of the Danger of Lapſe may 
# Bro. Brief, Well be compared to an Aſſize for the Expedition of it. And it was alledged, that it appears in 
13. Quare Im- M. 5, H. 4. 34. pl. 23. that the Prior of Walton brought a Quare Impedit againſt the Biſhop of 
Bu. f. — Carliel and many others, where it was pleaded in Abatement of the Writ, that one of the Defendants 
cap. 7-54 was dead the Day of the Writ purchaſed, and he demanded Judgment of the Writ for all, et non al- 
locatur; which Caſe may be reſembled to an Aſſize cauſa qua ſupra, And ſo the Writ in the prin- 
— 42 e cipal Caſe ſhall be good. And it was ſaid that our Caſe cannot be reſembled to a Writ of Treſ- 
piss, for that in the ſaid Caſe of 29. Aſs. pl. 62. it is adjudged, * that in Treſpaſs if one of the De- 
e Fitz. Brief fendants was dead before the Wric purchaſed, the Writ ſhould abate : and ſo is it touched by the 
Treſpaſs o. Way in many other Books and Caſes ſince that Time. But yet it was ſaid, that in the Caſe of Ro- 
bert Paſſelow in“ M. 47. Ed. 3. 18. pl. 35. and in the Caſe of Michel and Gi bert in T. 44. Ed. 3. 
18, pl. 10. the contrary was adjudged, viz. in the firſt Caſe, that in Treſpaſs the Writ ſhall not a- 
bate, where one named in the Writ was dead the Day of the Writ purchaſed; and in the other Caſe 
it was adjudged, that the Writ ſhall not abate, where it was pleaded that one named in the Writ 
x Contra agreed * was not in rerum naturd the Day of the Writ purchaſed, for that he was dead before; and it was 
REST. ſaid that there are more Books adjudged this Way than the other. But it was argued, that altho' 
pl. 4. Theol, the Writ of Treſpaſs ſhould abate in ſuch Caſe, yet it might not be reſembled to the principal Caſe. 
mn, „ . For the Law favours the Aſſize, and the Expedition in it, more than in Treſpaſs: And alſo in 
Treſpaſs, the Perſon is the chief and original Cauſe of the Action, and the Plaintiff ſhall puniſh 
the Perſon of the Defendant in Treſpaſs, and then if any of the Defendants be dead before the 
Writ purchaſed, it ſtands with ſome Reaſon to abate the Writ: but in the principal Caſe the 
Land is the chief and original Cauſe of the Action, and then if the Land and the Eſtate remains, 
and there is a Diſſeizor and Tenant, it is ſufficient for the Plaintiff. And therefore for theſe 
Cauſes it was prayed for the Plaintiffs, that the Writ might ſtand, and that this Plea might not 

be enquired, and that the Aſſize might be taken upon the Plea of nul tort, &c. 
E contra for the On the contrary it was argued for the Defendants, that the Plaint ought to abate becauſe this 
Defendants, Aſſize of freſh Force ſhall purſue the Order and Pleading of Aſſizes at Common Law. And in 
Aſſizes at the Common Law the Plea pleaded here ſhall abate the Writ, becauſe it proves that it 
was not well purchaſed. ' And it was alledged, that it is holden in 27. H. 8. in a Quare Impe- 
1 5 H.8. dit, that if it be pleaded for one of the Defendants that there is nul tiel in rerum naturã as one named 
Bro. Brief. 3. in the Writ, this ſhall go in Abatement of the whole Writ, otherwiſe in Caſe of * Miſnomer of 
one. And ſo ſhall it be in an Aſſize, which has been reſembled to a Qyare Impedit, And it was 
> Kein 1g, ſaid, that the common Opinion amongſt Men learned in the Law has always been, that dead be- 
ri. . fore the Writ purchaſed, or, nul tiel in rerum naturd, ſhall abate the Writ againſt all, in Actions 
as well ſeveral as joint, and in all Actions in general. And ſo it was prayed that the Plaint here 
might abate. And hereupon the Court would be adviſed : and they gave Day further. And in the 
mean time Southcote of the Middle Temple one of the Deputies of the Sheriff of London, and Judge in 
the Cauſe, conſulted with divers of the Juſtices, and prayed their Adviſe in the Caſe, and all the Caſes 
before alledged bv the Councel were written in a Paper, and delivered to Hales one of the Juſtices 
of the Common Bench, and he peruſed all the Books where the Caſes were alledged, and read 
the Books cited, and found them according as they were cited, and afterwards ſaid to Southcote, 
that no Man learned in the Law could ſhew any Book adjudged contrary to the Books cited. And 
becauſe there were here many Books the one Way, and none the other Way, he adviſed him to 
follow the Judgments before given. And this he alſo ſaid to me myſelf. And at another Day 
afterwards in the Guildhall aforeſaid the Court ſaid, we take the Law to be, that the Plea does 
not go in Abatement of the Plaint againſt all, but only againſt the ſaid Agnes. Wherefore we 

Wing. Max. award the Plaint good againſt the others, and alſo do award the Aſſize. 
reg. 74-pl, 11. a Aﬀterwards the Plaintiffs Councel, having well conſidered the Matter, perceived that the Caſe wm 
| argue 
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argued prematurely, and before the proper Time; for the Aſſixe ought to have enquired the whole 

Matter, and if they had found the Exception, viz. that there was no ſuch Perſon in rerum naturd, as 

the Defendants had alledged, and had alſo found a Diſſeizor and Tenant, then the Matter ought to 

come in Queſtion, and that would have been the proper Time to diſpute the Point of Law ariſing 
thereupon, and not before. For the Plea pleaded, wut ſupra, was not anſwerable ; for if a Man pleads | 

in Aſſize in Abatement of the Writ, Jointenancy on the Part of the Plaintiff, or Joiptenancy with - 

out Deed on the Part of the Tenant, or pleads that the Tenements are in another Town, or that 

the Plaintiff or Tenant is miſnamed, or the like Pleas, and pleads over, viz. et { trove ne ſoit, nul 

tort, Sc. as he ought to do in ſuch Caſes, the Plaintiff ſhall not reply to the Pleas in Abatement 

of the Writ, nor are they anſwerable: for when the Defendant pleads in Abatement of the Writ, 

and pleads over, et fi trove ne ſoit, nul tort, his Concluſion is, et de hoc ponit ſe ſuper Aſinam, and 

the Entry ſhall be, et Querens ſimiliter. And ſo the Plaintiff ſhall ſay nothing elſe but fimiliter, and | 
ſhall not Þ anſwer ſpecially to the Plea pleaded before nul tort. But if the Tenant in Aſſize pleads + Booth 2693 
Jointenancy by Deed with a Stranger, there the Demandant ought to anſwer it: for there he that 270. 
pleads the Jointenancy ſhall not plead over to the Aſſize, but ſhall ſtay upon that only, and 

ſhall pray Proceſs upon the Statute, and therefore the Plea is anſwerable; but in the other Caſes the 

Plaintiff ſhall not anſwer to the Matter pleaded in Abatement of the Writ ; neither ſhall he in our 

Caſe, and then if it is not anſwerable, by the ſame Reaſon the Plaintiffs might not demur u 

it, for a Man may not demur upon that which does not require an Anſwer. And therefore the 

Matter ought to be enquired by the Aſſize, as it was done in the ſaid Caſes of 23. Aſs. pl 10. and 

26. Aſs. pl. 63. For which Reaſon the Councel for the Plaintiff, taking the Law to be as is ſaid 

before, prayed the Court that, when the Aſſize was ſworn, they might firſt enquire of the Matter 

pleaded .in Abatement of the Plaint, viz. if there ever was any ſuch Agnes in rerum natura. And 

the Court, at the Prayer of the Plaintiffs, charged the Aſſize to enquire of this firſt, who found, 

that there never was any ſuch Agnes Wife of the ſaid Ralf Foxley in rerum natura, as the Defendants yerz;a; 
had alledged. And further they found, that ſome of the Defendants only diſſeized the Plaintiffs 

of Part of the Tenements, and ſhewed the Certainty thereof, and of this they acquitted the reſt of 

the Defendants : And others diſſeized the Plaintiffs of another Part, and of that they acquitted 

the reſt of the Defendants, and ſo of a third, and of a fourth Part, and thus they found four ſe- 

veral Diſſeizins at four ſeveral Times, and by the Defendants ſeverally, and aſſeſſed ſeveral Dama- Damages ſeveral, 
ges, vis, for every Diſſcizin a Penny againſt all the Diſſeizors of each Part, and 6/. 13.5. 3 d. for Kade, 4. fl. f. 
the Coſts of Suit entirely againſt all together, and this was done at the Requeſt of the Plaintiffs 
Councel, to avoid the Danger of an Attaint, if the Jurors had not found a Diſſeizin by all jointly, 
Wherefore upon this Verdict, on the third Saturday in Lent in the ſeventh Year of the Reign of Judgment. 
King Edward the Sixth, the Court awarded that the Plaintiffs ſhould recover Seizin of the Land, 

and their ſeveral Damages, as the Verdict aſſeſſed them, and the Coſts of Suit entirely againſt them 

all together, and 26 8. 8 d. beſides, for the Coſts encreaſed by the Court. 


In the ſame Court another Aſſize of freſh Force was brought by Thomas Panel Parſon of the Pane! v. Meer, 
Church of Honeylane in London, againſt Thomas Moor and the Corporation of Mercers of London, 
upon a Diſſeizin done to the Plaintiff of a Cellar under the ſame Church; and Moor appeared in One may not 
roper Perſon, and the Corporation by Bailiff, and his Warrant was demanded, and he had no 22 — 
> nailed and the Aſſize was prayed againſt the Corporation, hecauſe by Law they cannot appear a Corporation 
by Bailiff without his having a Warrant in Writing, ſo that upon the Matter they had made De- without War- 
fault. And the other Party ſaid, that it ſhould be done in this Writ as in Aſſizes at Common S. P. x. Ven- 
Law, and the Writ of Aſſize ſaith, Put by Sureties and ſafe Pledges the aforeſaid (Defendant) or his hs pet + 
Bailiff, if he cannot be found, &c. and ſo the Writ warrants the Appearance of the Bailiff. And to 
prove that a Bailiff may be to a Corporation without Deed, the Caſe of Treſpaſs brought by the 
Dean and Chapter of Paul's in * 12. H. 7. was cited. Againſt which on the other Side was cited 
the Caſe in * 4. I. 7. of Debt brought by the Dean of Paul's. And alſo on this Side it was ſaid, that = T. x2. H. 5. 
altho* the Writ ſpeaks, vel Ballivum ſuum, as is ſhewn before, yet this ſhall be intended ſuch IO 
Bailiff as the Law allows, viz. if the Defendant is a natural Body, then his Bailiff without Deed, Monftranz de 
and if a Body corporate, then their Bailiff by Deed. And it was ſaid, altho* the Law was that fg Tre: 
one might juſtify in Treſpaſs as Bailiff to a Corporation without Deed, yet it is not like to a Bai-,, 3 
liff in Aſſize; for there he ſhall plead touching the Right of the Freehold, and therefore he is in Bro. 8 
a higher Degree than a Bailiff of a Manor, who takes the Profits, and who juſtifies in ſuch a baſe 47. 
Capacity. And it was ſaid, that a Bailiff of a Manor ſhall not have an Action of Debt for his e vin. Abr. tit. 
Salary, without Deed, againſt any Corporation. And they had ſpoke to the Matter divers Days, 8 
and afterwards Choumney and Southcote Deputies of the Sheriffs of London, and Judges in the Cauſe, . 
enquired the Opinion of the Lord Mountague, and of Saunders Serjeant, and of K. Brook Serjeant 
Recorder of London, all of whom agreed in Opinion that the Bailiff might not appear without 
Warrant. Wherefore the ſaid third Saturday in Lent the Court ſaid, we have conſulted with ſome 
of the Judges, and with ſeveral learned in the Law, and it ſeems to them and to us alſo, that 
the Corporation cannot appear by Bailiff without Warrant in Writing, Wherefore we award that 
their Appearance be holden for none, becauſe the Bailiff had not any Warrant. And afterwards 
the Corporation appeared by Attorney, and they and Moor pleaded to the Aſſize. And this Mat- 
ter depended by divers Continuances until a certain Day, at which the ſaid Moor (relicta verifi- 


c@tione ſua) pleaded in Abatement of the Aſſize, that the Plaintiff had entered into the ſaid Cellar 
after 
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after the laſt Continuance, and thereof was ſeized in Fee in Right of his Church. And the Plain- 

tiff e contra. And upon this the Jury gave a ſpecial Verdict, that is, they found the Matter at 

large, and prayed the Diſcretion of the Juſtices. And becauſe the Verdict was not full and perfect, 

« Vide F. N. B. the Plaintiff ſued a Certificate of Aſſize to make the Jurors come again to be more fully exa- 

2 1 og mined : who came again, and made their Verdict more certain. And the Effect of both their 

258. : Verdicts was, that the Plaintiff had a Snbpæna delivered to him to be examined upon certain In- 

' terrogatories concerning the Title of the Cellar, and after the Jaſt Continuance the ſaid Moor de. 

fired him to dine with him at his Houſe in Honey- lane, and being there with Anthony Skinner Ex- 

| aminer, he was required by the ſaid Thomas Moor to go into the ſaid Cellar to ſee the Antiquity of 

the ſame. At whoſe Requeſt the Plaintiff and the ſaid Examiner went into the Cellar, and the 

Wife of the ſaid Moor brought them two Candles to ſhew them the ſaid Cellar. And when they 

had ſeen it, they came up and went out of it. And afterwards the ſaid Examiner examined the 

ſaid Plaintiff in the Houle of the ſaid Moor upon the Interrogatories. And hereupon the Aſſize 

pray the Diſcretion of the Juſtices, whether the ſaid Entry be ſuch an Entry, as that the Plaintiff 

ſhall be thereby ſeized of the ſame Cellar in Fee in Right of his Church, as the ſaid Moor by his 

Plea hath ſuppoſed. And they found the Seizin and Diſſeizin by Meer, and that the Corporation 

did not diſſeize the Plaintiff, and upon this Verdict the Plaintiff prayed his Judgment. And two 

Queſtions were moved upon this Verdict, which hung long in Abate, The firſt was, inaſmuch 

as the Iſſue was joined upon a certain Point, viz. upon the Entry, whether the Jurors might give 

a ſpecial Verdict finding the Matter at large, or if they ought to have given a preciſe Verdict, viz. 

. d. H. ». 4, that he entered, or that he did not enter. For it was ſaid that the Jurors may not give a Ver- 
« 9. H. 9. 4. © a , | 

d. per Brian. dict at large, except in Aſſize, and a Writ of Treſpaſs, or ſuch like, where the general Iſſue is 

14. , E. 7. 5 "pleaded. The other Queſtion was, if the Matter found be in Law ſuch an Entry as ſhall abate the 

b, per Fairfax, Writ, or not. And theſe Matters were debated in Guildball divers Times, and hung until 


| n i: Trinity Term in the ſecond and third Years of the Reign of King Philip and Queen Mary, and then 


77˙ N. it it was alſo debated. And it was ſaid on Behalf of the Plaintiff, that the Statute of Meſtminſter 
37-Pl-%9- 2. cap. 30. which ordains, that he Juftices aſſigned to take Aſſizes ſhall not compel the Jurors to ſay 
preciſely whether it be a Diſſeizin or not, ſo that they do ſhew the Truth of the Fat, and require Aid of 

the Fuftices, ſhall be extended by Equity to other Caſes beſides Aſſizes, for there is as great Doubt 

. in other Verdicts, as there is in Aſſizes: and the Statute was made to relieve the Ignorance of 
The Jury, way Jurors, and therefore there is the ſame Reaſon in other Caſes as in Aſſizes. And for this Cauſe 


give x ſpecial they may give a ſpecial Verdict, and find the Matter at large in any Iſſue in the Word, fo that 
Iffve, — the Matter found at large does but tend to the Iſſue joined, and contain the certain Truth there- 


prying ms of. © And hereupon the Caſe in 41. Ed. 3. was alledged, where in a Writ of Account tor 10 J. the 
Aion, az well Defendant traverſed the Receit, and the Jurors gave a Verdict at large, viz. that the Plaintiff de- 


az in Atize or livered the Money to the Defendant, upon Condition that if the Defendant made him an AMir- 
the Natter found ance of certain Land, he ſhould have the 10/7. and if he did not make him an Aſſurance at ſuc! : 


— — = Day, that he ſhould re-deliver the Money to the Plaintiff, and they ſaid he did not make him an 


in Ive. 8. P. Aſſurance of the Land at the Day, &c. and foraſmuch as, upon this Matter found at large, the 


5 Gb tab. Law faith that the Defendant is accountable, he was adjudged to account. Ex quo a Man may 


2. Inf. 425, fee, that a ſpecial Verdict finding Matter amounting to the Point in Iſſue is good, and that Judg- 


— ment ſhall be given upon it. And the Caſe in 26. H. 8. was alledged, where two as Church- 


cited 1. And. 37, wardens brought an Action, and the Defendant ſaid that the Day of the Writ purchaſed they were 


e not Church-wardens, and upon this they were at Iſſue, and the Jury gave their Verdict, that the 


S. p. C. 164 c. one was Warden the Day &c. and the other not: And there it is moved, whether or no this 


414 Verdict ſhould be received, inaſmuch as it is not preciſely found whether they were Wardens or 
now ſettled, no- not, but there, by the Rule of the Court, the Verdict was ſo recived and entered, for if the one 
withtandins was not a Warden, then they were not Wardens, and the Court, which hath Knowledge of the 
APY fray Law, may ſo adjudge upon the Verdict; ſo that foraſmuch as it amounted to a direct Proof of the 
dar. lſſue, the Verdict was there held good. And the Caſe in 47. Ed. 3. was alledged, wherein a Præ- 

cipe quod reddat upon the Default of the Tenant one came and ſhewed that the Tenant, who made 
: > . F. 2 Default, held the Tenements for Term of Life of his Leaſe, the Reverſion to him, and prayed to 
Account 24. Bro. be received, and the Demandant faid that the Tenant had a Fee, and upon this they were at Iſſue, 
T. f. 3. and it was found by Nj/f prius that the Tenant never had any Thing in the Land, and alſo he who 
8. pl. 25. prayed to be received never had any Thing in the Reverſion, and upon this Verdict found the 
a eg 3-2 Court were adviſed that it was receivable, for it was confeſſed both on the one Part and on the other, 
Verde zo, that the Tenant had an Eſtate for Term of Life, and the Inqueſt was not charged concerning that 
* which the Party had confeſſed, and then when the Verdict finds that he had nothing, it follows 

from thence that he had not a Fee, and ſo the finding amounts to the Point of the Iſſue, tho? it 

has not preciſe Words. And many other Caſes were put on this Point. From which, it was 

faid, it appears that as well in general, as in ſpecial Iſſues, and as well in other Actions as in Aſſize 

or Treſpaſs, the Jurors may give a ſpecial Verdict, finding the Matter at large pertinent to the 
I the Tenant in the Point in Iſſue. And ſo is it here. | 
m__—_— 3 And as to the other Point, it was ſaid, that this could not be adjudged in Law an Entry; for 
Demandant togo the Plaintiff came into the Cellar at the Requeſt of the Diſſeizor, and to ſee the Antiquity of it, 
— — and for no other Purpoſe. And the Diſſeizor could not puniſh him for this in Treſpaſs, if 
of it, this is no he were a meer Stranger: and then it ſhall not be an Entry in him. But if he had done any 
fuch Entry as Act, ſo that the Diſſeizor might have had an Action again him, if he were a Stranger, there 


2 the Law faith, that rather than he ſhall be puniſhed, it ſhall be an Entry and Remitter to him. 


P. cited | : 1 
— Aden 231.1. Bulſt. 9. Palm. 434. Booth: 269, Wing, Max. reg. 194. pl. 28. 2, Danv, Abr. 791. pl. 2. in notis, Vin. Abr. tit. Aſſize X. pl. 44. tit. Entry E. pl. 14 
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Aſſize of freſh Force brought in 


But here he went at the Requeſt of the Diſſeizor, in which Caſe he was not puniſhable if he had 
been a Stranger, and he went for another Purpofe than to make an Entry, and therefore it ſhall — Litt. 36t. 
not be adjudged an Entry to abate his Writ. For if the Diſſeizor will aſk the Diſſeizee to come , 124. pl. x. - 
to the Houſe whereof the Diſſeizin was made, to his Daughter's Wedding, or to dine with him, 
or the like, it ſhall not be an Entry into the Houſe, cauſa qua ſupra. * And the Caſe in Longo 3. M. Long. f. ; 
Ed. 4. was alledged, where Babington brought an Aſſize of the Houſe of the Fleet, and pending Bt e 
the Aſſize, Babington with his Councel went into the Houſe to the Jury when they had the View, 2. Browal, 233. 
to ſhew Evidence upon the View, and the Plaintiff's being upon the Land in ſuch Manner, and | 
claiming nothing, was holden no Entry nor Poſſeſſion in the Plaintiff, nor was the Writ abated 
by it, for he did not go there with an Intent to make any Claim or Entry into the Land. And: 0 ag 
alſo the Caſe in 26. Aſs. pl. 42. was alledged. where in an Aſſize it was found that the Plaintiff fin #4. Stube 
was diſſeized, and afterwards came upon the Land, and put his Foot on it, but he took nothing *% - 
of the Profits, and the other ouſted him, and by Award he recovered his Damages for the 
Diſſeizin, notwithſtanding he was of full Age. And ſo every coming upon the Land is not an 
Entry. For it was ſaid, that Zizeton in his Book held the Law to be, that continual Claim « vide Lit, 
ought to be made upon the Land, if he dare come there, And in ſuch Caſe if he comes upon $ 4'9- 
the Land, and makes Claim, and departs preſently, this ſhall not be adjudged an Entry to his 
e Diſadvantage : for he ſhall have an Aſſize of the firſt Diſſeizin, and ſhall recover Damages from es. p. co. Lit. 
the firſt Day until the Day of the Aſſize. For his Intent was to make Claim, and not to take *53* b. 
any of the Profits, nor to drive the Tenant out, and keep the Poſſeſſion. And ſo the Intent of 
the coming upon the Land is to be reſpected. And here the Intent of the Plaintiff was not to 
make an actual Entry, and to expel the Diſſeizor, wherefore he ought to have Judgment upon 
this Verdict. | | <5, 8 | 

Afterwards Southcote and Fuller Under-ſheriffs and Judges in the Court held it good to have 
the Opinions of the Juſtices of the Common Bench in theſe two Points, and therefore the Plaintiff 
retained Dyer Serjeant to move it, who moved it to the Juſtices in the ſaid Trinity Term, in the 
Preſence of the ſaid Under-ſheriffs. And as to the firſt Point (as it was immediately told me by - 
the faid Under-ſheriffs, and many others, for I was not preſent when it was moved) the Court held - 
that the Jurors might give a ſpecial Verdict finding the Matter at large. And ſo they may upon ge Ante 32. 
any Iſſue, if their finding of the Matter at large tend to the Point of the Iſſue, and not elſe. And 
as to the other Matter, the Court held it no Entry to abate the Writ. And Brook Chief Juſtice ; 
then ſaid, (as it was immediately reported to me) * that in a Formedon pending before them there, f s. c. cited * 
the Tenant had pleaded in Abatement of the Writ, that the Demandant had entered after the laſt - _ ** 
Continuance, and upon the Evidence it appeared that many were cutting down Trees upon the * 
Land, and the Demandant came upon the Land to them, and admoniſhed them, upon their Pe- 
til, not to do any more than they could do by Law, and he and his Companions took this to be 
no Entry. So in the Caſe here. Wherefore afterwards, viz. the 27th Day of June, 2 & 3. Philip juagment. 


and Mary Judgment was given upon the ſaid Verdict at Guildball, that the ſaid Thomas Panel ſhould 
recover againſt the faid Moor, | : 
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n Walter Mantel and William Redſolk Defendants, and removed by Recurdare in 
Tfillaty Term, in che fifth and fixth Tears of the Reign of King Edward the Sixrt, r 


Ar Note, { Reader) IT appears in the Records of the King's Bench, of Hillary Term 4 & +. Edtv. 6. 
. 48 * (4 18 8 ] Rot 38. that the ſaid Plaintiff had da Replevin againſt the ſaid Defendaiity 
2 — Jedi for taking two os in the County of Kent, in a Place called the L. And the ſaid Malter 
2 Mantel avowed, and the ſaid William Redſole as his Bailiff confeſſed the taking in the Place Sc. 
2 4 And they ſaid that the Place where, &c. contained four Acres and a half in Horton, and that one 
croxhed, there John Gadden was ſeized in Fee of one Meſſuage and fifteen Acres of Land in Herion, wheteof the 
the Tenant ſhall / nenen yo SONG. (a Gb Sib *n 72 
| traverſe the Sei- our Acres and a half were parcel, and held them of the Prior of Horton as of his Manor of Hor- 
— - 2 * by Fealty and Rent of 5 5. and by the Rent of 5 Capons, and by Suit of Court every three 
eroachment be Weeks, and by the Service to render, as well after the Death of every Tenant dying ſeized thereof 
b of a Thingot . in his Demeſn as of Fee, as after every Alienation, made thereof in Fee Simple, 5 5. in the Name 


from theTenure, O 11 elief, and alſo by the Service to render, after the Death of every Tenant of the ſaid Te- 
as a Hawk For rants dying ſeized, the beſt Beaſt that ſuch Tenant had at the Lime of his Death, for and in the 
there the Tenure Name of eric and they alledged F Seizin in the ſaid Prior by the Hands of the ſaid Goddmn: 
ſnillveeeverſed, And afterwards they conveyed the Manor by the Diffolution of Monaſteries to King Heng 
zin. S. C. Via. the Eighth, and from him to Richard Tate for 21 Years, and from him to the ſaid Walter Mantel. 
— I And Fobn Woodland having the Eſtate of the ſaid'Godgen in the ſaid four Acres and a half, and 


pl. 9. Same Di- book thereof ſeized in Fee, and being poſſeſſed of a young Ox called a Steer of the Price “ of 255. 


ba t fl. then being his beſt Beaſt, died. And becauſe the ſaid Seer was detained and eloigned, the ſaid 
6. Kelw. 37. Mantel avowed, and the ſaid Redſole as his Bailiff confeſſed the taking of the Cows in the ſaid 


118 Place, in which, &c. for the ſaid Seer, and within his Fee, &c. And the Plaintiff ſaid, that true 


&Co. 33-9. it ig the ſaid Godden held the ſaid Meſſuàge and 15 Acres of Land of the ſaid Prior, as of the ſaid 
Doe, Pia. 318, Minor, by Fealty and 5 5. Rent, and 5 Capons, and Suit of Court, and Relief of 5 s. in Manner 
LS and Form as in the Avowry is alledged, And further ſaid, that within the ſaid Manor there is 
139 ©. Bendl. ſuch a Cuſtom, that if any Perſon holds any Lands or Tenements by ſeveral Services of the ſaid 
mma Tabor: and dies ſeized of the ſame Lands, then the Lord of the ſaid Manor for the Time being 
„mall ſeize the beſt Beaſt of the ſaid Tenant, ſo dying ſeized, for a Heriot, as Heriot Cuſtom for 
237: 3 all the Lands and Tenements ſo holden of the ſame Lord, as of the ſaid Manor, and the ſame 
= ſhould have to his own Uſe. And further ſaid, that the ſaid Fobn Woodland being ſeized of the 
te Mow v- ſaid four Acres and a half, and of divers other Lands, and being alſo ſeized of divers other Lands 
26. and Tenements holden of the ſaid Walter, as of the ſaid Manor, thereof died ſeized, then being 
EET poſſeſſed of the ſaid Steer, and of one other Ox then being his beſt Beaſt, wherefore the Deferidants 
ſeized the ſaid other Ox, to the Uſe of the ſaid Walter, for Heriot-cuſtom due after the Death of 
the ſaid Fobn Woodland, for all the Lands and Tenements ſo holden of the ſaid Manor, according 
to the Cuſtom of the ſaid Manor, without that, that the ſaid Godden held the ſaid Meſſuage and 15 
Acres of the ſaid Prior, as of the ſaid Manor, by the Services to render, after the Death of every 
Tenant of the ſaid Tenants dying ſeized, the beſt Beaſt which the ſame Tenant had at the 
Time of his Death, to the Lord of the ſaid Manor, for and in the Name of a Heriot, in Manner and 
Form as in the Avowry was alledged. And upon this Bar to the Avowry two Things were mov- 
ed. The firſt was, whether the Plaintiff ought to traverſe the Tenure, or the Seizin. The ſecond 
was, admitting he might traverſe the Tenure, then how the Traverſe ought to be. As to the firſt 
— wk. Point, it was alledged by the Councel for the Plaintiff, that he might traverſe the Tenure well 
For thePlaintiff, enough. And therefore, it was ſaid, there is a Diverſity in the Law when to traverſe the Tenure, 
and when the Seizin. For if the Tenant holds, of the Lord by Fealty only, and the Lord encroaches 
Rent, there altho*' both make but Socage, yet the Tenant in Avowry ſhall traverſe the Tenure, 
and ſhall not anſwer to the Seizin, becauſe the Encroachment is of a different Thing from what 
the Tenure is. So if the Tenant holds by Fealty and a Hawk, and the Lord encroaches a Horſe, 
there if the Lord afterwards avows for'the Horſe, the Tenant may traverſe the Tenure, and make 
no Anſwer to the Seizin, becauſe that which is encroached is another Thing, and of another Na- 
ture from that by which the Tenure is, And therefore that which is encroached may not be par- 
cel of the Tenure. And ſo if the Tenant holds by Socage, and the Lord encroaches Knight's Ser- 
vice, the Tenant may traverſe this in Avowry. But it the Tenant holds by Fealty and 2 5. Rent, 
and the Lord encroaches 45. or if the Tenant holds by one Horſe, and the Lord enroaches two 
Horſes, or if the Tenant holds by Suit of Court once a-Year, and the Lord encroaches Suit every 
Month, in all theſe Caſes the Tenant cannot avoid this in Avowry, And therefore where the 
Lord charges him in Avowry with ſuch Encroachment, the Tenant ought to traverſe the Seizin, 
if he can do it truly, and not the Tenure, for the Encroachment is of the ſame Thing with the 
Tenure, and therefore he cannot traverſe the Tenure. For true it is that he holds by the ſame 
Tenure, but not by ſo much, and the Quantity of the Thing is not traverſable in Avowry, but 
the Quality only. And to avoid the Quantity encroached, he is driven to a Writ of Ne ixjuſte 
vexes, or Contra formam feoffamenti. So that if he cannot truly traverſe the Seizin alledged in A- 
vovwry of ſuch Quantity, he is of Neceſſity driven to ſuch Writs, And ſo the Nature or Quality 
A. of the Tenure or Thing is traverſable in Avowry, but not the Quantity. And it was alledged that 
ry 36. Pro. 96. this Diverſity appears in the Years of Edward 4. viz. in * Anno 7. and alſo in the Caſe of the Prior 
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Axvowant to be of divers Things, viz. by Fealty, by 5 5. Rent, by Capons, by Suit of Court, by 
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Woodland verſus Mantel 


of Lantony, in Auno 16. and alſo in Am 20. And the ſaid Diverſity. was granted by ther H. 16, Ea. 4. 


11. pl. 11. 


| a -+..4+-4 40H. $0. Bd. & 
| oi 5 8 l : | . | 17. pl. 4+ Bro. Avow 
+ But note (as 1 apprehend) this Encroachment is to be intended between very Lord and Tenant, for tus 3 the 


an Encroachment by the Donor upon the Donee in Tail, or by the Leſſor upon the Leſſee for Life, ll Reporter. 


not hurt them, but in the Replevin they ſhall avoid it; for there the Avowant ought to ſhew the Reſer- .. F. 8. S. 


vation, which is the Commencement of the Tenure, and this only is anſwerable. And note alſo (as [ 188.2. Vi 


prebend) after the Encroachment, if the very Tenant makes Reſcous to the very Lord, and he brings Afixe, A". tit: In- 


he may not make Title to himſelf by Encroachment. So that the Seizin of many Services is only. an 2 gonad. 
E&oppel in Replevin. | 


Further it was moved, as to the ſecond Point, that altho* the Tenure be traverſable in Avow 2 Point, 


yet the Traverſe here taken in the manner it is, was not good. For the Tenure is alledged by For the Deſen- 


the gant, 
Relief, and by Heriot, and the Plaintiff has confeſſed the Tenure of all the Things but the Heriot, 


and has traverſed the Tenure of the Heriot, which is not good, For the Tenure is alledged an- 


tire, and then to traverſe ab/que hoc that he holds by Heriot cannpt be. For no Tenure is alledged 
by Heriot only, but by Heriot and other Services entirely, which ought to be entirely traverſed, 
as it is alledged in the Avowry, and not by Parcels, * As if an Action of Debt be brought upon « x. Saund. 
an Obligation, the Defendant ſaith, that it was indorſed upon Condition to ſtand to the Arbitre- bore one Log 
ment. of J. S. who made an Arbitrement of three Things to be performed by him, which he has * 1 * 
performed, and ſhews how, and the Plaintiff ſaith, that true it is he made an Arbitrement of the 
three Things, and alſo of one other Thing, which the Defendant has not performed, for the Non- 
rformance whereof he brought his Action, there if the Defendant faith, that he made his Ar- 

itrement of the three Things only, ab/que hoc that he made an Arbitrement of the fourth Thing, 
this is no good Traverſe, but he ought to traverſe ab/que hoc that he made an Arbitrement of the 
four Things. For an Arbitrement is a Thing entire, which ought to be entirely traverſed, for an 
Arbitrement of three Things is not the ſame Arbitrement as is made of four Things, but is an- 
other Arbitrement. So in the principal Caſe the Tennre is entire: and the Tenure whereof th 
Avowant ſpeaks is not to be intended the ſame Tenure of which the Plaintiff ſpeaks ; and ford. 
much as the Herjot and the other Services are but one entire Tenure, he ought to traverſe the 
whole that is alledged, and not one Part only, And it was ſaid, that the Traverſe was according- 
ly ſo taken in g. H. 7. in the like Caſe, | | | 

On the contrary it was ſaid by Anthony Mood, that the Traverſe ought to be as it is now con- . p. g. H. 5.94, 

tained in the Record. For the Defendant has alledged that the Tenure was by ſix Things, and E coma for the 
the Plaintiff has confeſſed the Tenure to be by five of them, and then if he ought to traverle, ab/- EN 
que hoc that he holds by the ſix Things, his Traverſe would be repugnant to his own Confeſſion, 
for by ſuch Traverſe he would deny that, which he had before confeſſed, viz. that he holds by the 
five Things; for inaſmuch as the five Things are Part of the ſix Things, and he has confeſſed the 
Tenure by the five Things, and ſuch Traverſe would be a Denial thereof, ergo there would be a 
Repugnancy in the Confeſſion and the Traverſe, which the Law will not ſuffer, And as the Tra- 
verſe is here taken, there is no Contrariety : for altho* the Tenure be entire, yet it is as well de- 
nied this Way as the other, and the Matter appears as well this Way, and is as fully denied with- 
out Contradiction, as it is the other Way with Contradiction, and therefore the Traverſe as it is 
here is the better Way. | 


Upon this Matter the Juſtices were of different Opinions And each of them, at a Day appoint- 
ed for it, declared their Opinions openly, but could not then agree, and the Record of the ſaid 
Caſe in 5. H. 7. was ſearched and viewed by ſome of the Juſtices, (as I heard), and at laſt Vood 
ſaid to the Councel for the other Party, that the Juſtices had agreed that the Traverſe ought to be, „ IP 
as Wood ſaid, viz. * of the Heriot-only, as above, for the Reaſon before given, and the Councel 8 
for the Plaintiff believing him took the Traverſe accordingly, for before they had taken it the o- — jo — 4 
ther Way. But Bromley ſaid afterwards that the Court had not ſo agreed. And upon this the Par- 
ties were at Iſſue. And now, viz. in Trinity Term 7. Edw. 6. the Jury was charged, and Evi- Tria. Term. 
dence was given to them on both Sides. And amongſt other Things the Defendant ſhewed divers 7: Edv. 6. 
Court Rolls, and ſeveral of them were, that ſuch particular Perſons died ſeized of certain Lands whetherHerioe. 
holden of the Manor of Horton, after whoſe Deaths the Lord had ſeized a Heriot. And the Coun- 2 ary 
cel for the Plaintiff ſaid, that theſe Court Rolls prove for the Plaintiff, viz. that it was A Heriot-cutom., 
Heriot Cuſtom. For there is a Difference in Law between Heriot Cuſtom and Heriot- 
Service, For a Man may ſeize Heriot-Cuſtom, and take it as his own Chattle, and as that pr x 
wherein he hath Property, but Heriot-Service is parcel of the Tenure, and lies in“ ren- e. 1. Show. 
der, ſo that if the Tenant will not render it to the Lord, he has his Remedy for it, as he * 
hath for Rent or other Things, viz. Diſtreſs. For he may come to the Land, and diſtrain what- u vin. Abr. tit. 
ever Beaſts he ſhall find there, and may put them in Pound until he be ſatisfied for the Heriot, as Heriot E. pl. 4. 
it it appears in 27. Af. where in Treſpaſs for Cattle taken and carried away, the Defendant ſnew- , ac. fl. 24. 
ed that he was Lord, and that two Heriots were due to him by Reaſon of the Tenure for two De- Fitz. Avowry 
ſcents, and becauſe the Heriots were eloigned, he took the Beaſts found upon the Land holden of g 1. Nel. 
him, for the Heriots eloigned, as it was lawful for him to do, and this was adjudged a good An- Abr. 665. pl. 5, 
ſwer ; and there it is ſaid, that whatever Beaſts are manuring the Land within my Fee, I may a- Haie E. pl Ry 
vow the taking for Heriot, if they be eloigned. By which Book it appears, that for Heriot- | 


Service the Lord may and ought always to diſtrain, and for Heriot-Cuſtom, ſeize, And 
3 : : | then 
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then the Court Rolls, which prove a Seizure of a Heriot by the Lord, prove here that it is 
Heriot-cuſtom. And hereupon it was ſaid for the Plaintiff to the Jurors, that they ought to find 

for him.— And Chomley and Gerard, who were of Councel for the Defendants, fad that well and 

true it is the Lord may diſtrain for Heriot-ſervice, but they ſaid, the Lord may alſo ſeize Heriot- 
6 ſo that he has two Means to come at it. And that the Law is ſo, that the Lord may 
Vin. Abr. tit. ſeize Heriot · ſervice, they ſaid, it appears by the Book of M. 6. Ed. 3. 36. pl. 3. which Book 
Heriot d. pl. 1. they had brought to the Bar, apprehending that the other Party would take the Exception t ſu- 
a, and there they ſhewed the Caſe in the Book openly. And the Caſe there is as follows, viz. In 

Replevin brought againſt an Abbot for a Horſe wrongfully taken, the Abbot ſhewed that W. the 
Father of the Plaintiff, whoſe Heir he is, held certain Tenements of him by certain Tenure, and af- 
ter the Death of the Tenant to have the beſt Beaſt in Name of a Heriot, and alledged Seizin in 
his Predeceſſor, and becauſe this Horſe was the beſt Beaſt at the Time of his Death, he took it 
as his own Beaſt in Name of a Heriot; and the Plaintiff ſaid that the Place where the taking was 
is out of his Fee, and there it was ſaid to be no Plea, becauſe he avowed the taking as for his own 


ge Beall. 3% Beaſt, “ For he may avow the taking of his own Beaſt wherever he can find it, as well out of 
* his Fee, as in it; wherefore the Plaintiff relinquiſhed his Plea, and traverſed the Seizin of the He- 


riot; Priſt, &c. And upen this Iſſue was joined. And this they apprehended was a Proof that 

the Lord might well enough ſeize the beſt Beaſt, for there the Abbot juſtified the taking of the 

Beaſt, and did not avow at all, which he could not have done, if he had not a Propriety in it; 

and there out of his Fee was no Plea, which would have been a good Plea if he had avowed, and 

had not claimed the Beaſt as his own. And Bromley and Portman Juſtices took the ſaid Caſe as a 

; Proof, that the Lord might ſeize Heriot-ſervice. And Portman ſaid, it appears alſo by 

"Fits. Heriot2- © 16. Ed. 3. that the Law is ſo.—And the Councel for the Plaintiff ſaid, that the common Opinion 
amongſt Men learned in the Law is, that he may not ſeize Herioc-ſervice, but Heriot-cuſtom he 

4 Kl. 8. H. . io. may, and for Heriot-ſervice diſtrain. And this Diverſity is held good Law in “ 8. H. 7. and in 
1 — other Books and Years of Henry 7. Bromley ſaid, this Diverſity that you put is moved by the Way 
Heriot 7. Di- in the Years of Henry 7. but there is no principal Caſe adjudged upon it. Then the Councel for 
* the Plaintiff ſaid, if there be Lord and Tenant, and the Tenant holds by a Capon, or an Egg, or 
* 124, Rent, it is not lawful for the Lord to come to the Land, and take the Capon or the Egg. 

or the 12 d. being in Arrear, altho' he find it there, but his Remedy is only to diſtrain for it. | 

And then what Difference is there between a Capon parcel] of the Tenure, and an Ox parcel of 

„ Wing, Max. the Tenure ? To which it was ſaid, there is a great Difference between the Caſes put and the 
rg. 22. pl.s. principal Caſe. * For in the Caſes put, if the Tenant has 20 Capons, or 20 Eggs, or 20 5. of 
Gro, E. 599 Money, he may give what Capon, what Egg, or what 12 d. he pleaſes : So that the Election is 
given to the Tenant who ſhall pay the Thing, and the Lord ſhall not have which he pleaſes. 

OS '6. * But in the Caſe of a Heriot, the Tenant ſhall not have any Election, nor the Lord alſo, for the 
touching the E. Lord ſhall have the beſt Beaſt, and ſuch is the Tenure, fo that the Thing is certain, in which 
* Caſe it is reaſonable that the Lord ſhould ſeize the Thing. Therefore in the one Caſe there is an 
Election given to the Tenant, and in the other not, and in the one Caſe the Lord knows the Cer- 

tainty, and in the other not; and ſo is the Diverſity. And afterwards Portman recited the Evi- 

dence to the Jury, and ſaid, You Jurors, the Councel-for both Parties have prayed us the Judges 

to tell you what the Law is in this Point, viz. whether the Lord may ſeize Heriot-ſzrvice or not. 

And we have adviſed together, and are agreed, and take the Law to be, that he Lord may ſeize 

x Herewithagree ® FJerjot-ſervice well enough. And therefore take the Law ſo by Rule of the Court. Quod nota. 


Sen g. And afterwards the Jury found for the Plaintiff upon other Matter given in Evidence. 


Wray C. J. ibid 
 Odi 5 Saich adjudged in Error, Cro. O. 260 arguendo. Gouldſb. 191. pl. 128. F-x Cawdy. Lutwy, 1367. per 3 Juſtices, 1. Show. 81. per Holt. C. J. Salk. 

356. per Cur. 3. Bac, Abr. 52. sgainſt the Opinions in the old Books, Temp. H. 8. Bro, Heriot 6, in fine, B. N. C. & 343, Dr. & Stud. lib, 2, cap. 9. Kelw. $2, pl. 2. 

Fa- Freꝛvicł = J. 84. b. per Idem. N, Bendl. 30. pl. 47.0. Bendl. 18. pl. 71. F ; | 
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Matters of the Crown happenin 


A Report of certain Points, which' were ruled and bolden at the & ont held at the Tewn of 
Salop, on Monday the ninth Day July, in the firſt Year of the Reign of our ſovereign 
Lady Queen ary, and continued all that Week before Sir T. Bromley Knight Chief Juſs 
tice of the King's Bench, Sir R. Townſend Knight Serjeant at Law, W. Simons p- 
prentice, and the Queen's Attorney in. the Marches of Wales, and E. Plowden Utter- 
Barrifter of the Middle-Temple, and others bein? Juſtices of the Peace, and Juſtices of 
Goal Delivery aſſigned in the ſaid County of Salop, to which Seſſian was brought the Goal 
of divers Counties of Wales, to which the ſaid County of Salop was the next alljcining 
Engliſh County, in which the Queen's Writ run, according to the Statute of 26. H. 8. 


cap. 0. and according to the Ai of Ordinance made in the Dominion of Wales in 
34. & 35. H.8. | | 


1 IVERS Perſons of the County of Montgomery were indicted for killing Oliver ap David ap Thee who ais 


Hoel Vaughan at Berew in the ſaid County of Montgomery of Malice prepenſe, viz. ſome preſent aud ahet- 
or giving the Wounds whereof he died, and Griffith ap David ap John and others for that they are Princip g 


are Principals, as 
were preſent, aiding, comforting, and abetting the others to commit the ſaid Murder. And wel a the Mur- 
they, who gave the Wounds to the ſaid Oliver, and killed him, had fled and eſcaped, and call be array 


Griffith ap David ap John and the reſt were brought to the Bar. And whether they ſhould be, gelen 
| arraigned or no, was a Doubt, and was moved to the other Juſtices by Bromley; for he ſaid to geris notatcaint- 
them, that although they, who were preſent and abbetting, were Principals as well as they, who g. f. C. 7: * 
ſtruck the Man and killed him, yet they are Principals in the ſecond Degree, v:z. in reſpect tat con 
- .. the others, who ſtruck the ſaid Oliver and killed him, are Principals in the firſt Degree b 
_ reaſon of the Act of killing him, and theſe others, who abetted them and were preſent, are alſo 
Principals, but that in the ſecond Degree only, and in reſpect of the firſt Act; tor if the others 
did not kill the Man, then if the ſaid Griſſithß and the reſt, who were Abettors and preſent, ſhould 
be now arraigned, and it ſhould happen that they ſhould be found guilty, and afterwards the 
others, who are indicted for giving the Stroke and killing the ſaid Oliver, ſhould be taken and | 
_ arraigned, and it ſhould happen that they were acquitted, as it might be, then I would know 
your Opinions what ſhould be done. For if A. is indicted for the Rape of a Woman, and B. M. 11.H. 4. 
is indicted for that he was preſent and abetting A. to do it, now they are both Principals by Law, 1 36. = 
and if B. is arraigned, and found guilty by Inqueſt, and afterwards A. is arraigned, and by an- Appeal 33. 
other Inqueſt acquitted, now Judgment ſhall not be given againſt B. becauſe he could not be 
- guilty but in reſpect that H. was guilty : And inaſmuch as it is found that A. did not do the Fact, 
| then it cannot ſtand together that B. was preſent when A. did the Fatt, for he could not be pre- 
ſent at the doing of a Thing, which was never done, and therefore Judgment ſhall never be 
given againſt B. but he ſhall be acquitted by the other Verdict. For if Judgment ſhould be given 
. againſt him, an Inconvenience would follow, for it appears to the Judges that both the Verdicts 
were not true, but one of them was falſe, and the Court ought rather to believe the Verdict which 
found A. not guilty, than the other, for the Inqueſt which acquitted A. was charged upon the 
principal Act, viz. whether 4. committed the Rape or not, and the Inqueſt charged upon B. 
was not ſo fully charged upon the principal Point, viz. upon the Rape done by A. but was charged 
if B. was guilty of the Felony whereof he was impeached, that is, if he was preſent abetting A. 
And fo the doing of the Act by A. is not expreſsly, but inclaſivè et obliquè given in Charge to 
the Inqueſt charged upon B. and then the Verdict, which finds that which is not given in 
Charge to them expreſsly, but by Incluſion and Implication, ſhall not be ſo much believed by 
the Court in this Point, as the other Verdict that is charged upon that Point only. And there- | 
fore Judgment ſhall not be given againſt 4. * And he that procures another to ſue to the Court b p. 44. Ed. 3. 
of Rome ſhall forfeit as much as he who ſues, and is a Principal as well as the other, and they p 55 
are in equal Degree of Præmunire, but if both of them were indicted, viz. the one of the Ack, 
and the other of the Procurement, and he, who was indicted of the Procurement, was found 
guilty, and the other by another Inqueſt was found not guilty, Judgment ſhould never be given 
againſt him that procured, becauſe he could not be an Offender but in reſpect of the Offence 
ot the other, and he was a Principal in the ſecond Degree only, (as is ſaid before,) and in- 
aſmuch as he, who was a Principal in the firſt Degree, was acquitted by Inqueſt charged upon 
that Point only, he who is in the ſecond Degree, and puniſhable in reſpect of the firſt Act, 
ſhall be alſo acquitted thereby. And therefore conſider our preſent Caſe, for the Priſoner; 
now at the Bar are Offenders and Principals in reſpect that the others are Offenders, and 
more heinous Offenders and Principals. And as it ſeems theſe are Principals in Law, and 
the others who gave the Wounds whereof Oliver died are Principals in Deed, and then if 
afterwards the Principals in deed, being the chief Offenders, are acquitted by another In- 
queſt, which finds that they did not ſtrike Oliver nor kill him, how can the Priſoners now 
at the Bar be abetting and preſent to that which was never done? And therefore if it ſhould 
lo happen that we ſhould arraign the Priſoners at the Bar, who were abetting and preſent, © 50 it appears 


and that th: y ſhould be found guilty, and afterwards the other Principals ſhould be acquitted, pom teas: 
land we ought to believe the Inqueſt which acquits the others to be true) conſider ye what 1s to Bro. 119. P. 2. 
be done, For if we ſhould give Judgment that the Priſoners at the Bar (if it ſhould ſo ha penz. Fo Fs. C. 
that they were arraigned, and found guilty) ſhould be hanged, and afterwards they ſhould be] in Charge to 
xecuted, and then the others, viz. the Principals 


in Deed, who are indicted of killing the Man, H. fl. C. 47. 
ſhould be acquitted, I would aſk you whether — 


H. P. C. 437. 
| we ſhould not have done a great Injury to the* Hank. F. C. 
Priſoners now at the Bar. And therefore it would be well to weigh and conſider this Matter 33, 189% 82 
thoroughly. And the ancient © I] aw of che Realm was, that the 
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ting others to do the Act were Acceſſaries, and not Principals, and it was grounded upon the 
Reaſon I have ſhewn before, as I apprehend, And therefore you will conſider the Matter. Ard 
all the other Juſtices abovementioned, after adviſing thereof for two Days, held clearly enough 
that they might proceed with the Priſoners now at the Bar, without any Inconvenience arifi 
E. d from it. For they ſaid, that when many come to do an Act, and one only does it, and the others 
Corone 274. B. are preſent abetting him, or ready to aid him in the Fact, they are Principals to all Intents a 
N. C. $237- much as he that does the Fact: for the Preſence of the others is a Terror to him that is aſſault. 
M. 11. H. 4. 13. | | , R » ay g 
pl- 8. 157 ed, ſo that he dare not defend himſelf, for if a Man ſees his Enemy and 20 of his Servants com. 
1 1. ing to aſſault him, and they all draw their Swords and ſurround him, and one only ſtrikes him, 
4. hyp b. fo that he dies thereof, now the others ſhall with good Reaſon be adjudged as great Offenders as 
9Co. 67 v. 15 C he that ſtruck him, for if they had not been preſent, he might probably have defended himſelf, 
182. 5. F. C. 41. and ſo have eſcaped : but the Number of the others being preſent and ready to ſtrike him 
I 4 4 alſo, ſhall be adjudged a great Terror to him, ſo as to make him loſe his Courage, and deſpair 
145- 5 10. cap. Of defending himſelf, and by this Means they are the Occaſion of his Death. So that their Pre. 


1 7 K. 21g. ſence is the Cauſe of Terror, and Terror is the Reaſon that he receives the Wounds, and 


7. H. H. P. C. the Wounds are the Cauſe of his Death. And then inaſmuch as both together, viz. the Wounds 


526. 2. Kitch and the Preſence of the others, who gave no Wounds at all, are adjudged the Cauſe of his 


Le. kane, Death, it follows that all of them, viz. thoſe that ſtrike, and the reſt that are preſent, are in 


C. 412. thinks equal Degree, and each partakes of the Deed of the other. And the Fact, as to him that is 


it is not — — dead, and as to the Puniſhmeat of it, (although it conſiſts of two Parts) yet in Law it is with- 
. > hos out Diviſion : And notwithſtanding there is but one Wound given by one only, yet it ſhall be 


Principal, that adjudged in Law the Wound of every one, that is, it ſhall be looked upon as given by him 
whom the Felo- WHO gave it, by himſelf, and given by the reſt by him as their Miniſter and Inſtrument. And it 
Gena be under is as much the Deed of the others, as if they had all joiatly holden with their Hands the Club ot 
any Terror from Other Inſtrument with which the W ound was given, and as if they had all together ſtruck the Perſon 
TK that was killed. So that it cannot be well termed that they, who gave the Wound, are Prin- 


x. Co. g. b. Cipals in Deed, and the other Principals in Law, but they are all Principals in Deed, and in one 
2. H. H. P. G. 
437. 2. Hawk P. 


C. 312. give a ſpecial Verdict, viz. that Oliver was ſtruck and killed by another named in the Indictment, 
and not by thoſe that are expreſſed in the Indictment to have given the Wounds, and ſhould alſo 
find that all the others named in the Indictment were preſent, abetting and comforting him, 
whom they now found gave the Stroke, to do the ſame, ſhould not this Verdict be good? Yes 
certainly; and the Priſoners now at the Bar ſhould upon this Verdict be adjudged to be hanged, 

2 8. P. g. Co. for the Jury have agreed in that which the Law faith is the Effect of the Indictment, that is, 


67. b. 112.2. they have found them all Principals, and as the Law faith, in one ſame Degree; and ſo the | 


a Variance in the Circumſtances of the Indictment is not material. And if it ſhould happen that 


H. P. C. 185- they, who by the Indictment are found to give the Wounds ſhould die before they are arraigned, 


292. 2, Hawk. 


P. C. 437.4 39. it is clear enough that Grifith and the others now at the Bar ſhould be arraigned, which is a 


Salk- 334: 335 Proof that they, who are now at the Bar, are accounted in Law as much Principals as the 

5 others, and in the ſame Degree, and not in a ſecond Degree, for if it was in the ſecond Degree, 
then would it be hard to arraign them, when he in the firſt Degree could not be arraigned, but 
is diſcharged by Death. For which Reaſons it ſeemed to them that the Priſoners now preſent 
might be arraigned. And afterwards Bromley and all the Court agreed to it, And therefore 
they were arraigned, and pleaded, not guilty. | Lf | 

Where there are And Note that one Morris Gittin was indicted by the ſame Indictment as Acceſſary to them all, 

many Principals, 1/2. to the Principals who were abſent, and to the Principals now preſent at the Bar, and he 

are preſent and Was brought to the Bar to be arraigned, and Bromley ſaid to the other Juſtices. You ſee that he 


ſome abſent, and jg jndicted as Acceſſary to all, but ſome of the Principals are preſent, and ſome are abſent, who 


one is indicted as 


| Acceſlarytothem are not attainted, and it is not good to arraign him with the Principals now preſent, as Acceſſary 


all, bis Arraiz*- to them only, and we cannot arraign him as acceſſary to the others that are abſent, becauſe they 
until he may be are not attainted nor preſent to be arraigned with him. Therefore if he muſt be arraigned at 
Ar all, he muſt be arraigned as acceſſary only to thoſe that are now preſent at the Bar. And then 
once. 8. P. it may happen that the Principals now preſent ſhall be acquitted, or it may be found that the 
ä ſaid Morris was not Acceſſary to them that are now preſent, but perhaps he was Acceſſary 
reg. 63. Fl. 35. only to thoſe that are abſent, and then it is not good to arraign him until he may be 
arraigned as Acceſſary to them all, and fo it was done in the Book of Aſixes. And he ſent immedi- 

e Fitz. Corone Ately to his Houſe in Salop for the ſaid Book, which was brought to him fitting on the Bench. 
206, Non. 290%; he read the Caſe, which was in * 40. 4. pl. 25. as follows, viz. a Woman ſued an Appeal 
6:24, in the King's Bench of the Death of her Huſband againſt ſixteen, viz. againſt R. W. and three 
others as Principals, and againſt the reſt, of Preſence, Force, and Aid. And one of them, viz. 

the firſt Principal was outlawed, and two others who were appealed as Principals came and 
pleaded, not guilty. And they who were appealed of Force and Aid, viz. the twelve, came by 

Exigent to anſwer, and were not arraigned at all, becauſe ſaith Muivet, although one Principal 

was attainted, it may be that they were not Abettors, nor of Aid to him, but to the others who are 

not attainted, for which Reaſon until they are attainted they ſhall not be arraigned, &c. and 

they were let to Mainprize. And all this appears in the ſaid Book of Afſizes. And Bromley alſo 

ſaid, that it was in like manner held for Law in Hill. 7. H. 4. coram Rege, for he had noted it 


in the Margent of his Book of Aſſizes. 


| Naa bene by the And Note in the ſaid Term of Hill. 7. H. 4. there are two Caſes touching this Matter, fo. 31. 


Reporter. of the old Print, and fo. 107. of the new Print. * The firſt is, that in an Appeal brought by a Wo 


ps 7. H. . man of the Death of her Huſband, three were appealed as Principals, and one of them was before 


4. 35- pl. 4. BY f ; : g 

; Appeal. 19. that arraigned at the Suit of the King, and attained, and after died before the Wri: of Appeal pur- 
Corone 9. where | : 3 
8 ſhould abate, becauſe it was falſe when it was purchaſed againft one that was dead before, but by the Rule afterwards it ſeems this was ut- 


terly diſallowed,” i : chaſes, 


ſame Degree. And if we ſhould arraign the, Priſoners now at the Bar, and the Jurors ſhould 


| WS * — a TIN "IP — » 8 
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baſed, and the others were not outlawed, and upon the Plea of the Acceſſaries the Inqueſt was taken 
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— OY 


Ote, bs. p. St. P.C. 


Sc 4. B. 1. H. H. 
and the Acceſſaries bad Day until the Day of the Exigent returnabie againſt the other Principal. And d. SHK. 


C. a 12. Hawk, 


_ 28 85 
Wherefore upon the ſaid Book of 40. A, being read, as aforeſaid, and upon the ſaid Book 
of 7. H. 4. cited, it was now ſaid that it is good to follow the ſame Books. And it was ſaid, 
that the Inconvenience which might poſſibly happen, if the Court ſhould now arraign Morris 
Gittin, would be in this Point, viz. if he ſhould be now arraigned as Acceſſary to the Prin- 


cipals now preſent, and it ſhould be found by the Inqueſt that he was not Acceſſary to them, 


and ſo ſhould be now acquitted, then although he was in rei veritate Acceffary to the Princi- 
pals now abſent, yet he cannot be arraigned hereafter as Acceſſary to them, if they ſhould be af- 
terwards taken, arraigned, and attainted, becauſe his Life was put in Danger before for the Death 
of the ſaid Oliver; and although the being Acceſſary to one is not being Acceſſary to another, 

but is ſeveral Facts, yet it was ſaid that the Death of Oliver is but one, and not ſeveral Facts, 

and then the Life of Morris Giitin ſhall not be put in Danger for the Death of O/iver, or for the 
Dependances upon it, more than once. And therefore it was ſaid, that if the Court ſhould now 

arraign Morris, and would not prevent the Miſchief, it might happen by this Means that he 

would be abſoiutely acquitted, where he deſerves Death, and therefore it would be the better 

Way to arraign him when he may be oppoſed, and ought to anſwer if he was Acceſſary to all 

the Principals, or to any of them. But the other Juſtices did not agree to this Cauſe of ſtay- ; 
ing the Arraignment, for they ſaid, that although he be now arraigned as Acceſſary to the Prin- . 1 H. H. Pc. 
cipals now preſent, and ſhould be thereof acquitted, © he might by Law be well arraigned af. 64. H. P. C. aa. 
terwards as Acceſſary to the other Principals. And ſo the Bench diſagreed as to this Cauſe. 

But the Reaſon why the Acceſſary ſhall not be arraigned as acceſſary to one Principal, until the other —— 5 
Principals be attainted, ſeems by the ſaid Book of 7. H. 4. (as 1 apprebend by the Reaſons given in 

the ſaid laſt Caſe thereof ) to be, becauſe there is greater Reaſon to take one © Inqueſt to try if he be f 4. Hawk P. c. 
Acceſſary to both, or to ſome of them, than two Inqueſts, where one might make an End of the whole, ** 

therefore according to this Reaſon, notwithſtanding the Acquittal by one Inqueſt of being Acceſſary to 

one, be may be arraigned as Acceſſary to another, ſo that becauſe it is the leaſt Trouble to the Country, 

and as ſuch the better Way to take one Inqueſt, than two, this ſeems to be the Reaſon that he ſhall 

rat be arraigned until he ſhould be arraigned as Acceſſary to all together. From whence it ſeems, that 

the Cauſe of reſpiting the Arraigument until be may be arraigned as Acceſſory to all the Principals to- 
gether, is more out of good * Diſcretion than out of Neceſſity. However it now ſeemed to the ei =: 


H. P. C. 
Court the beſt Way to purſue the ſame Courſe that the Sages before have uſed. And therefore 222: 1. H. H. P. 


by the Advice of the whole Court, the ſaid Morris Gittin was reſpited ſrom Arraignment, until s. —_ c. 

he might be arraigned as Acceſſary to all the Principals at once. 322, ſays, there 

are great Autho- 

| | rities te the con- 

trary, and that there is no Inſtance in the Books wherein the Court has actually proceeded to the Trial of an Acceſſary in ſuch a Caſe, before all the Principale 
have either appeared or been attainted. 


And Note (Reader) that the ſaid Caſe in * 40. Aſſ. proves, that the Law * anciently was, that Nea bene by the 
thiſe who were preſent and abetting were not Principals, but Acceſſaries, as the Lord Bromley r. 
ſeid before, for the Book is, that four were appealed as Principals, and the others of Preſence, Force, * 40 Ax. plag, 
and Aid. And alſo in * Mich. 40. Ed. 3. 42. it appears that one William de C. wes appealed for! See ante gy(e), 
that he was aiding, preſent, and commanding one I. who on a certain Day killed W. de R. Huſ- 19 ne 
band of the Wife : and becauſe the Principal was not attainted by Exigent, ner in other Manner, | 

the Defendant was let to Mainprize, and afterwards the Principal was attainted by Exigent, and F its, Corone 
then W. was put to anſwer. So Note (Reader) hat theſe two Books as to this Point, viz, that ne A wat 
they who were preſent, aiding or commanding the Principal, &c. nevertheleſs were not put to anſ d. All. pl, 3. 
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wer until the Principals were attainted, are contrary to that which was dene above in the Arroi 
ment of the ſaid Griffith ap David. But the ſaid two Books are therein grounded upcu tis Point 
only, viz. in that the Law was then taken that ihey who were preſent and cemmardirg 10 do thy 
Ad, were only Acceſſaries, and not Principals. But of late Time the Law has been held contrary in 
r e this Point, for now they are taken to be * Principals by all the Sages of the Law. Fer in Mich, 4, 
therecires, II. 7.18. pl. 10. it appears that Huſley put this Queſtion, whether he, that is preſent at thy 
o Fitz, Corone TNogth of a Man, and encourages another to ſtrike and kill the Perſon, is a Principal; and it was 


— veal «. 1.1, holden by all the Fuſtices of both Benches, that he is a Principal, though he doth not jtrike kim, and 


n. P. C. 437. notwithſtanding that the Count in every Appeal is, that every Princ pal wounded him end ſtruc 


Vin, Abr. tit. 


him mortally, for theſe are but Words of Form, and the Blow of him that ftruck is the Blow of him 
pl 4. that commanded him, inaſmuch as he was preſent; and all ibis appears there. And in the Years if 
— * Henry 4. the Reader may ſee the Law often adjudged accordingly, viz. that thoſe who are preſent 
161. Q 3+ and abetting to do the Att are Principals, as well as he that does it. * And it ſeems the Law was 
| ſo changed in the Time of the ſaid King Henry 4 where the former Courſe was reproved and cer. 
May's 2 refed in this Point. So Note, that at ibis Day theſe who are preſent and abetting or ready to do the 
Stach. Corone a1. Het, are Principals as well as he that does it, and may be arraigned notwithſtanding the other Prin. 
** * cipals are abſent and not attainted. 
Where foveratare Alſo at the ſame Seſſions George Saliſbury, Jobn Vane Saliſbury, Richard Saliſbury, one called 
arraigned upon Pigot, and another called Knowſley, were arraigned upon an Indictment of Murder, for killing 


8 N nap = one in the County of Denb gh, who was Servant to Doctor Ellis. And they all pleaded, not 


fence. every Pri- guilty, and one Inqueſt was charged upon them all, and they challenged divers peremptorily, 
ſoner may chal- and all agreed in the Challenge, and becauſe there were not Jurors enough left in the Inqueſt to 


1 to- 4 . a . . 
rity his Number, paſs upon them, a Tales was awarded returnable immediately, after which Return the Priſoners 


and if one Hui challenged peremptorily, and did not agree in the Challenge, for ſome challenged ſome of the 


Facias is awarded 


for all, he that is Jurors peremptorily, and the others prayed that they might be ſworn, and it was debated by 


en dee the Bench what ſhould be done, viz. if he that is challenged ſhall be drawn againſt all. And 


ainſt all. S. P. afterwards they held, that although the five were arraigned together, and although in Judg- 


4.4381 ment of Law it was not a joint Arraignment, but ſeveral Arraignments, becauſe their Offences 


2. H. H. P. C. are ſeveral, yet inaſmuch as one Venire Facias was awarded for all, the Juror challenged by one 
20 Han. p. C. ſhall be drawn againſt all. And one of the Bench ſhewed the others an Abridgment, which 
407- $9. H. P. he had then ready, of an Appeal againſt Beauchamp in Trin. 9. Ed. 4. which was as follows, viz. 


C. 256. Ken. 9-f In an Appeal againſt many, who pleaded, not guilty, and one Venire Fatias was awarded a- 


* Noe, it has painſt all, and one of the Defendants challenged a Juror peremptorily, and by the Advice of all 


> — . the Juſtices of the one Bench and of the other it was holden, that inaſmuch as the Venire Fa- 


ableby Jufticesof cias is joint, the Challenge of him is good for all, for he may not be drawn againſt one, and 
— Tri.Vol i. taken for the reſt, Wherefore now by Award of the Court, thoſe challenged by one were 


fo, 179 = 132 drawn againſt the others, and ſo divers were drawn. And the Court perceived that the Pri- 
1 ſoners were minded to ſever in the Challenge of the whole Panel, ſubtily and craftily to ſtay 


wardedin anAp- the Trial for that Time, for by that Means each of the Priſoners would challenge peremptorily 


ge bags as many as they might without Danger, viz: * 20. and then at the Challenge of one of them 


2. Hawk. P. O. only, 20. with them that were before challenged jointly by all ſhould be drawn againſt every 
499. 5 "9. one. For although at the Challenge of one only the Juror ſhall be drawn againſt all, yet it 
7. 15 * ſhall not be accounted the Challenge of any other, if he does not agree to it, for each of them 
Challenge 55. ſhall have his entire Number of 20. So that one ſhall not be excluded of his Number by the 
Pro. 84. J, Challenge of the other, but ſhall. take Advantage, and not Damage by it. And there was but 
46. pl! 50. Co, à ſmall Number of Perſons then in the Town of ſufficiency to be tworn, ſo that by this ſubtile 
Lit. 136. b. Invention (if a Remedy was not found out) the Trial would be now ſtaid. And therefore it 
£ Stat. 2g. H. 8. was debated on the Bench, whether the Panel might be ſevered, that is, it the ſame Panel might 
he x be made between the Queen and each of the Priſoners by himſelf only, ſo that the ſame Men 

might ſerve for five ſeveral Inqueſts, and whether it might be done, conſidering that the Tales be- 

ing a judicial Writ which iſſued out, was founded upon the Inquelt, which was joint for all the 

five Priſoners. And it was ſhewn to the Court what was written in the ſaid Caſe of 9. Ed. 4. 
3 concerning the ſame Matter, for there it is contained as follows, viz. It was ſaid, that at the 
before Juſtices of Goal Delivery if one Inqueſt be demanded to paſs upon two or three, and one challenges per- 
Goal Delivery, emptorily, then the Clerk ſhall ſever the Felons each by himſelf. And afterwards the whole 
be ſevered, and Court agreed, that the firſt Panel and the Tales alſo might be divided and made ſeveral for each 
the fame Jury be of the Priſoners, and that they would do ſo upon the Requeſt of the Queen's Attorney. Where. 
theKingandeach fore the Court ſaid to the Priſoners, we perceive your Subtlety well enough, which merits but ſmall 
-f 8 Favour from the Court, and therefore tell us if you will agree in your Challenges, for if you will 
2. H. H. P. C. not, the Clerk ſhall ſever the Panel. And afterwards all the Priſoners agreed in their Chal- 
2 * lick. lenges, and the Inqueſt was full, and Evidence was given, And at the End of the Evidence, 
P. C. 407. $9. the Inqueſt demanded of the Court this Queſtion, viz. if ſo be in Truth, John Vane Saliſbury 
Cromp Ii. was in the Company of them, who of their Malice prepenſe killed him that is dead, and when 


b. pl. 2. Kely. 9. 
F hs he ſaw them combating together, took Part with them tuddenly, and had not Malice prepenſe, 


4 


and ſtruck, with the others, him that is dead, whether this be Murder or Manſlaughter in Fohn 


| Vane Saliſbury. | | | 
17 divers intend The Court anſwered, if John Vane Saliſbury, had not Malice prepenſe, but ſuddenly took part 


1 with them who had Malice prepenſe, this is Manſlaughter in him, and not Murder, becauſe 


ters in the Af- F ſe. Ouod nota bene 2 f . * 
ay ode, he had not Malice prepenſe Quod nota bene (Lector) for I have heard this greatly doubted, 
without Malice | 3 

nſe,andkills the Perſon, this is not Murder but Manſlaughter, S. P. H. P. C. ca. Sir Ferdinando Cary's Caſe 14. Jac, Kelv, 61. 136. 1. Hawk, P. C. 82. 


vi. 
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viz, if the Maſter lies in Wait in the High Way to kill a Man, and his Servants attend upon him, Mata bene by the 


and the Maſter does not make his Servants privy to bis Intent, and afterwards he, for whom the Maſ- Reporter. 
ter lies in Wait, comes, and the Maſter attacks him, and his Servants, ſeeing their Maſter fighting,  «, :. the ty 
take bis Part, and all of them kill the Man, whether or no this ſh:uld be Murder in the Servants, as clearly bolden 

it ſhall be in the Maſter, becauſe they, without Malice' prepenſe, took Part with him that had jab gf 44 

E Malice prepenſe. But this is by the above Rule of the Court put out of Doubt, viz. that it ſhall only C. 2. 1-Hawk. 

| 3, * Manſlaughter in the Servants, And Note that the Court ſaid thus to the Jury; you, Jurors, err og 
have heard the Evidence which has been given to prove the Priſoners guilty of the Murder 23: Dan. Jug. 

| whereof they are impeached, which Evidence proves that the Conſpiracy was to kill Doctor E!- .. 

| ir, and the Malice prepenſe was againſt him, and not particularly againſt his Servant who is 11. Mod. 252. 

| killed, and therefore perhaps you will imagine that the Evidence does not maintain the Indict- 

ment, becauſe no Malice was againſt the Servant, whom the Priſoners perhaps did not know, 

| nor ever heard of him before; and we think it proper to tell you what the Law is in this Point, 

| to the Intent that you may not err in it. And, Sirs, we take the Law to be, that the killing of pb] huge 
him is Murder in the Priſoners, if they killed him upon the Malice which they had againſt the Malice, another, 
Maſter, ſo that if you ſhall find that they had Malice againſt the Doctor, that Malice does in 4 wrt 
the Eye of the Law make the killing of him that was killed, who was the Doctor's Servant, be killed, it is 
and in his Company, to be Murder. And therefore you mult take the Law ſo: quod nota bene %, m__ 
Leer. And the Reaſon whereupon this Judgment was founded was this, viz. when a Man aer 
has Malice againſt another, and intends to kill him, and endeavours to put his Purpoſe in Exe- 1 


| 

| 

.&o. 
cution, and kills one that reſiſts his Purpoſe, it cannot be otherwiſe conſtrued but that by Ne- k. P. C. 
F 

| 


ceſüty of Reaſon” he has Malice againſt all thoſe who would defeat his Deſign, and that he; 74%: 
would offer Violence to them that would defend the Perſon againſt whom his Malice is directed, | 
rather than deſiſt from his Purpoſe, and therefore if he kills them to whom he had before-hand 1 
intended to offer ſuch Violence, this cannot be any Thing elſe than Murder; and ſo the Act | 
declares his Intent before, and the Malice againſt the Principal begets in himſelf another Malice 
againſt thoſe whom he preſumes will reſiſt his Purpoſe, which Malices are combined one to 
| the other inſeparably. And afterwards the Jurors found Richard Saliſbury, Pigot, and Knowfi.y 
> guilty, who were afterwards executed at Denbigh, where the Man was killed. And they found, 
that George Saliſbury was not guilty. And they found alſo, that John Vane Saliſbury killed the 


” © IE AACR. ooo 


Man, but not of Malice prepenſe, and ſo they acquitted him of the Murder, and found him p 
: evilty of Manflaughter. And whether John Vane Saliſbury ſhould be utterly - acquitted by this 1f 4 isindiaed { 
Verdict, inaſmuch as he was arraigned for Murder, and is thereof acquitted, or whether the Werder upon 


Court ſhould give Judgment upon him that he ſhould be hanged for the Manſlaughter, or 1 
whether this Verdict ſhould ſerve only againſt him for an Indictment of Manſlaughter, and be im ofthe 
of no other Effect, or what elſe ſhould be done with him, was privately conſidered and debated find him guilty 
by the Bench among themſelves. And the Opinion of the whole Court was in a manner I 4% 2 
clearly, that they might give Judgment vpon him to be hanged for the Manſlaughter. For they * a Dal. 14. 
held, that the Jury might give a Verdift at large, and find the whole Matter, * As if one B. C. 2 op 
is arraigned for the Death of a Man, and he pleads, not guilty, the Jury may find that he kil- 2. Hawk. P. C. 
led him in his own Defence. And then here when he was arraigned for killing a Man upon 93.04 yd 
Malice prepenſe, the Subſtance of the Matter was, whether he killed him or not, and the Malice vpn th's Ver- 
prepenſe is but Matter of Form or the Circumſtance of killing. And altho' the Malice prepenſe Judgment to be 
makes the Fact more odious, and for this Cauſe the Offender ſhall loſe divers Advantages, which gd the 
he ſhould otherwiſe have, as Sanctuary, Clergy, and the like, yet it is nothing more than the Teng H. 8. 

Manner of the Fact, and not the Subſtance of the Fact, for the Subſtance of the Fact is the kil- B. N. C. 5 3e. 
ling him, + and then when the Subſtance of the Fact, and the Manner of the Fact are put in g. Co. 65. oP 
[fue together, if the Jurors find the Subſtance and not the Manner, yet Judgment ſhall be gi- : 

ven according to the Subſtance. As if a Man arraign an Aſſize for a Diſſeizin with Force, * BEE 
and the Defendant pleads the general Iſſue, and the Jurors find the Diſſeizin, but not 2. H. H. Pb. c. 
with Force, yet the Plaintiff ſhall have his Judgment, for the tortious Expulſion was the 28... © 
Subſtance, and the Force the Manner, and then when the Subſtance is found, he ſhall have 


judgment for it, and ſhall be acquitted of the Force. So the killing the Man was the Subſtance, +9. Co. 67. b. 


a” S % s * S ST” S- _ * 9 — 2 9 
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| and the Malice prepenſe the Manner, and then when the Subſtance is found, viz. the killing the W 1. l. . * 
| Man, Judgment ſhall be given upon it. But altho' the Court held in a manner clearly, that 
: they might give Judgment upon him for the Manſlaughter, yet they thought it good, and it 


Was agreed, to reprieve the Priſoner, until the Opinions of the other Sages. of the Law were 
known, And therefore they did reprieve him. ! 
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102 Michaelmas Term. 1: & 2. Phih 


A brief Report of the Opinions of the Juſtices of the King's Bench in a Caſe upon 


6. Ed. 6. Rot. ultimo. | wy 


8 1 * Ja ' G * 6 ; þ A 1 5 g t, : 1 1 T | 
Mb. 1. G2. FT HE. Plaintiff declares of his Cloſe broken at Elueden in the ſaid County, in the ird Year 
od — 1 of the Reign of King Edward the Sixth. The Defendant ſaith, that the Place where 


of Seizin in a &c. was 100 Acres of Paſture in Elvedgn parcel of the Manor of Elveden, which. Manor George 
College, with- J//yndbam, Maſter of the College of Ryſhworth in the County of Norfolk, and his Fellows, the 
Collegii, and of 20th Day of December in the 3oth Year of King Henry the Eighth, by their Deed leaſed to the De. 
partof a Stz- fendant, to have from the Invention of the Cro/sthen laſt paſt for 50 Years then next to come, and 
Encollment of a by Virtue hereof he juſtifies, and gives Colour to the Plaintiff. - The Plaintiff by the Replication 
ET „it faith, that a long Time before the ſaid Leaſe, &c. one Jobn Purpet, then Maſter of the {iq 
ſewing the College, and his Fellows, were ſeized of the ſaid Manor, whereof the 100 Acres are, and a 
Manner theredf, the ſame Time when, &c. and for Time immemorial were parcel], in their Demeſn as of 
the King as in Fee; who in the eleventh Year of the Reign of King Henry. the: Eighth leaſed: to Edward Be. 
e teny the ſame Manor whereof, &c. by the Name of their Manor of Elveden, and of all their 
Statute of zz, Lands, &c. appertaining to the ſaid Manor, together with the Lands and Paſtures at Dead. 
rapid ol mans. grave, except the 'Tenements late Largients, to have from the Invention of the Croſs in the 
And where a Year of our Lord 1524, until the End of 60 Years then next coming. And ſhews further, 
— A that the ſaid Beſteny in 20. H. 8. granted over his Eſtate to the Defendant, and afterwards the 
next before the ſaid Purpet died, and the ſaid Vyndbam was choſen Maſter, Fc. and he and his Fellows made 
apt the Leaſe to the Defendant in the ſame Manner as in the Bar is alledged, the ſame Defendant 
who had another then being poſſeſſed of the other Term. And alledges further that Part of the Act of Parliament 
2 made in 31. H. 8. which gives the Colleges and Houſes of Religion then ſtanding, and which 
of it, was good ſhould atterwards come to the King's Hands, to him, in the ſame Eſtate and Condition as they 


and for what then were; and alledges alſo that Part of the Act, which makes Leaſes then made of the Po. 

Dyer 102, pl. a. ſeſſions of Colleges and other Houſes, which ſhould. aſterwards come to the King, to be void, if 

another Leaſe for Years at the making thereof was in Being, and then not determined, &c. And 
ſhews alſo that the ſaid Vyndbam and his Fellows ſurrendered the College to King Henry the 
Eighth in the 33 Year of his Reign, by Deed enrolled in the Chancery, by Virtue of which 
Grant and Act the King was ſeized of the ſaid Manor whereof, Sc. in his Demeſn as of Fee, 
in Right of his Crown: And the ſame King being fo ſeized granted the ſaid: Manor where- 
of, &c. to the Earl of Surry in Fee, who conveyed it to the Plaintiff in Fee, by Virtue whereof 
he entered and was ſeized, until the Defendant did the Treſpaſs, &c, - And further he avers, 
that the firſt Leaſe was in Being at the Time when the ſecond Leaſe was made, and that the ſe- 
cond Leaſe was void by the Statute.» The Defendant by the Rejoinder ſhews the Proviſo and 
Ordinance in the Statute, viz. where a Leaſe for Years is made to one, who then holds the 
ſame Tenements to Farm for a Term of Years then not expired, that then the ſame Perſon ſhall 
have them for 21 Years only from the Time of the making of the Leaſe, &c. ſo that the an- 
cient Rent be thereupon reſerved, and ſo that the ſame Leaſe or Leaſes do not exceed 21 Years, 
And faith further, that by Virtue of the ſaid Proviſo and Act, the ſaid Leaſe by him pleaded in 

Bar was good, ſufficient,” and available in him for 21 Years at leaſt from the Time of the mak- 
ing of it, which 21 Years were not then paſſed. And upon this Rejoinder the Plaintiff demur- 
red in Law. | 


And it was argued this Term by many Apprentices, and by all the Serjeants at the Bar. And 


| Exception 1. divers Exceptions were taken to the Replication and to the Rejoinder. And it was argued that the 


Replication is not good, becauſe it is there ſaid, that a long Time before the making of the Leaſe 
mentioned in the Bar, one John Purpet, then Maſter of the ſaid College, and his Fellows were 
ſeized of the ſaid Manor whereof, &c. in their Demeſn as of Fee, and it is not ſaid, in Right of 
the College, and it might be that they were ſeized in Fee in their own proper Capacity. For the 
Maſter and Fellows of a College have two Capacities, viz. to them and their Heirs, and to 
1 them and their Succeſſors, for they are a Body not conſiſting of dead Perſons, as Friars, Monks, 
Behn Nas. or Nuns, but eonſiſting of ſuch Perſons as have each by kimſelf Capacity to take to him and 
r vol his Heirs; and then the Replication ſhall be taken moſt ſtrongly againſt him that pleads it, 
Seiain K. pl.20. and that is, the Plaintiff, and ſo it ſhall be taken that the Maſter and his Fellows were ſeized 
See 3. Keb. 69. to them and to their Heirs. But if it had been pleaded, that an Abbot or Prior were ſeized in 
» T. 24. H. 3. Fee, this has but one Intendment, viz. in Right of the Houſe, for an Abbot or Prior have 
Bro, Feoffm. al but one Capacity, and that is, to the Uſe, and in Right of the Houſe : And they have not Ca- 
8 2.1. pacity to them and their Heirs, and therefore it ſhall be good without ſhewing how they were 
18. 1. Kol. R. ſeized, and it ſhall be taken in jure domus. But Maſter and Fellows, and Dean and Chapter, 
8 and ſuch like, have two Capacities, as is ſaid before, and therefore it ought to be expreſſed in 
Popham 7. what Right they were ſeized, or elſe it ſhall be taken moſt ſtrongly againſt him that pleads it, 
I. 50. and that ſhall be, to them and their Heirs, and if it ſhould be ſo taken, the Sequel of the Mat- 
Bac. en makes againſt the Plaintiff; for which Reaſon the Replication is not good. | 
png roy 3. And as to this Exception, all the Court held, that the Exception was not good. For the Ju- 


270, Vin. * ſtices ſaid, when it is pleaded that John Purpet, Maſter of the College, and his Fellows were 


6. Poſt, 538. ſeized in Fee, this has but one Intendment, and that is, in Right“ of the College. For a Cor- 
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poration cannot be intended to be ſeized to any other's Uſe. But if he had recited their ſeveral 
Names, and had called them Maſter and Fellows, then it might be intended that they were ſeiz- 
ed to them and to their Heirs; but when the proper Name of the Maſter is not recited, but he 
calls him Maſter, and faith alſo, his Fellows, this is the uſual Recital of a Corporation, and then 
when he ſaith, the Corporation was ſeized, none can intend that thoſe who compoſe the Corpo- 
ration were ſeized in their own proper Capacities, for thence it would follow that the Corpora- 
tion was not ſeized, where he has alledged in Fact that the Corporation was ſeized. But if it was 
pleaded, that F. S. Dean of ſuch a Place, or Parſon of ſuch a Church, or Prebendary of ſuch 4 
Prebend was ſeized in Fee, this has two Intendments, viz, it might be in his own proper Capa- 
city, (for when they purchaſe to their own proper Uſe they are often named by ſuch Names) or 

it might be that they were ſeized as Dean, Parſon, or Prebendary. But it cannot be fo intended 

in the Caſe of a Corporation, for they ſhall be intended ſeized in that Capacity by which they 
are named. And it was ſaid, if the Huſband and Wife are vouched, it is a good Counterplea . 2. a6. pl. 
to ſay, that the Wife or her Anceſtors never had any Thing, whereof they might make a Feoff- 30. Fitz. Coun- 
ment, &c. for it ſhall-be intended that they are vouched in Right of the Wife. 
ſo ſaid, that a Corporation cannot be ſeized to another's Uſe. And all the Juſtices agreed that 4. M. 28 
the ſaid Exception was of no Weight, and they diſallowed it. "I | Take the ii 

Another Exception was taken to the Replication, viz. that the Plaintiff by the Replication has fen 2. 

ſhewn the Leaſe made in 11. H. 8. of the Manor, &c. ut ſupra, except the Tenements late Lay- . 

ents, and has not averred that the 100 Acres of Paſture were not parcel of the Exception; and 

if they were parcel of the Exception, then they did not paſs by the ſame Leaſe made in 11. H. 8. 

and if they did not paſs by that Leaſe, then they did not paſs from Befeny to the Defendant, 

and from thence it follows, that the Defendant was not poſſeſſed of the 100 Acres at the Time of 
the new Leaſe taken in 30. H. 8. and if he was not poſſeſſed of the 100 Acres at the Time of the 
new Leaſe, then the new Leaſe is good. For the Plaintiff intends to avoid the new Leaſe by the » M. 8. xa. 4. 
Statute, becauſe at the Time of the making of it the Defendant had a former Leaſe in the ſame 7: pl. 1. Fitz. 


Thing, and if he had not, then the Leaſe alledged in Bar is not anſwered nor avoided, and there- ä — ap" 


terplea de 


fore it belongs to the Plaintiff to convey to the Defendant a former Leaſe in the ſame Thing, 46. Plesdinss 


whereof he was poſſeſſed at the Time of taking the new Leaſe. And if it ſhall be taken parcel 1 
of the Exception, then it did not paſs by the firſt Leaſe; and it ſhall be intended parcel of the 8. Þ': 454. 
Exception, inaſmuch as the contrary is not ſhewn. As in 8. Ed. 4. where there was a F 
neral Pardon granted to all, except thoſe who were adherent to M. and his Son, there it was a- 1. Leon. 306. 
greed by the Juſtices, that he who would plead a general Pardon ought to ſurmiſe in his Plea, Str. Tri. vol. 
that he was not adherent to M. for there it is ſaid, that he ought, to prove himſelf ſuch a Perſon 2. fl, St. p. c. 
as may enjoy the Benefit of the Pardon. So here, where there is a Leaſe with an Exception, 396. $ 6. 
and the Plaintiff would take Advantage of the Leaſe in conveying it to the Defendant, and there- *** 484. 
by to avoid the new Leaſe, he ought to ſhew that he is ſully able to do it, which he is not if hee 8. Aste 46. 
does not ſhew that the 100 Acres were not parcel of the Tenements late Largients. For Pleas () and the 
and eſpecially Replications ſhall be taken moſt ſtrongly againſt him that pleads them ; and therefore pe 
the 100 Acres ſhall be taken parcel of the Exception, inaſmuch as the contrary is not averred. 
To this Exception it was anſwered at the Bar by Gawdy Serjeant and others, that the Exception 
in the Leaſe may not be taken to extend to the ſaid 100 Acres, becauſe by the Bar it is alledged 
that the 100 Acres are, and at the Time of the Treſpaſs ſuppoſed were, parcel of the ſaid Manor, 
and this is confeſſed by the Replication, and further it is confeſſed that they have always been 
parcel of the ſaid Manor. And then the Exception does not go to reſtrain the Leaſe of any 
Part of it, for that comes under the per nomen, for it is ſaid that they leaſed the Manor whereof, 
&c. per nomen of their Manor of, &c. and of all their Lands, &c. except the Tenements late 
Largients. So that it is averred that the whole Manor whereof, &c. was leaſed by the per nomen, 
with the Exception, &c. wherefore the Exception is parcel of the per nomen, and not of the Thing 
averred to be demiſed. And it was ſaid, that the Court (if it be not expreſly ſhewn to the con- 4 5. Ce. 5. b. 
rary) ought to take it ſo, becauſe it is a common Learning, that every Grant, Demiſe, or 6. Co. 36. a. 
aſe ſhall be taken moſt ſtrongly againſt him that makes it, and ſhall be conſtrued to paſs the & 7145; U. 
moſt to the Grantee or Leſſee, and here if the Court ought to take the Exception to extend to 147. a. Winch 
the 100 Acres, then it would follow from thence that they would take the Leaſe recited moſt N 28. * 
ſtrongly againſt the Leſſee, inaſmuch as leſs would paſs to him; and therefore it was ſaid, that 
the Court ought to adjudge of the Recital now in taking it moſt ſtrongly againſt the Leſſor, as; 5 8 . 
they ought to do with Regard to the firſt Demiſe, and ſo the Court ought to take it that the r 


| I OO Cro, E. 522, 
Acres paſſed, and that they were not parcel of the Exception. And therefore the Replication is 8e. Lit. 334. b. 


1 1 ; Dy. 103. pl. 6. 
good enough, notwithſtanding this Exception, and the 100 Acres are well enough conveyed to age 


: Jenk. 310. pl, 
the Defendant from the firſt Leſſee. Allo it was anſwered, that this Exception is not effectual 27 Pig. on 


for another Cauſe. For if the Exception extended to the 100 Acres, then the 100 Acres, durin 8 
the Leaſe, were ſevered from the Manor, and not parcel of it, for the 100 Acres being in Pot .J. Vn. Ale. 
ſeſſion cannot be parcel of that which is a Reverſion. * As if one makes a Leaſe for Life of atit. Maner Q_ 
Manor, except 20 Acres of it, theſe 20 Acres may not be parcel of the Reverſion. For if the“ 
Reverſion of the Manor is granted, the Acres in Poſſeſſion ſhall not paſs, for they are not par-, 5% vin. ,, 
cel of the Manor, but are ſever'd for the Time. * But if a Leaſe is made of 20 Acres parcel of a tit. Manor C. 
anor, yet the Reverſion of them is parcel of the Manor, * for a Reverſion may be parcel of afl 5: Poſt. 44a. 


Thing in Poſſeſſion, or appendant to a Thing in Poſſeſſion, but Poſſeſſion may not be parcel of, 


f N 5 2 8 co. Lit. 32 f. a. 
or appendant to a Reverſion : And ſo is the Diverſity, which (it was ſaid) appears in the Quare Da, 1 15 


8 47. b. Pig. 
Imped : on Recov. 48 
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« T. 38. H. 6, Inpedit brought by the King againſt the Abbeſs of Sion in * 38. EH. 6. And if the too Acres are 
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28, Grants 69. 


the Exception diſmembered for the Time from the Manor by the Leaſe made in 11. H. 8. 
then they might not paſs by the Leaſe made in 30. H. 8. for the firſt Leaſe had then Continu- 
ance, and therefore the 100 Acres were disjointed from the Manor, which might not paſs by the 
Leaſe of the Manor, and ſo the Replication deſtroys the Leaſe contained in the Bar; wherefore 
the Exception (if it extends to the 100 Acres) makes for the Plaintiff, and againſt the Defen- 
dant, and ſo the Objection againſt the Replication is of no Weight. 8 2 7 

And it was argued by divers of the get that the Exception (altho* it comes under the per 
nomen) goes to the Thing before demiſed, and reſtrains the Demiſe in Part, for the per nomen is 
but demonſtrative, altho? they were the Words of the firſt Demiſe, and if the Exception in the 
per nomen will not ſuffer all the Things ſpecified in the per nomen before to paſs, but reftrains Part 
thereof, then it cannot be averred that more paſſed than the per nomen with the Exception than 
the Exception will permit, and ſo fince the Exception is before the habendum, it is now to be 
argued as if it was upon the Words of the firſt Demiſe only. And the Caſe being ſuch; then 
fince it ſtands indifferent whether the 100 Acres are parcel of the Tenements late Largients or not, 
it ſhall be taken moſt ſtrongly againſt him that pleads it, and that ſhall be, that the Acres are 


b x. Finch. 46. Parcel of the Exception. As if a Man is bound to pay J. S. 20 J. before the Feaſt of our 


2. Finch. 64. 


Noy's Max. 1 


© Dy, 103. pl. 6. 


Cro. E. $22. 


Pig. on 43.215. altho? the Freehold is ſevered, yet the Fee-fimple remains parcel of the Manor: ut if a Man 


46, 47» 


- 


+ ſhall be intended that he paid it after the Feaſt, and before the Suit. So in a Dum fuit infra æ a- 


Lord's Nativity, it is no Plea to ſay, that he has paid ir, bur he onght to ſhew when, or elſe it 


tem, if the Tenant pleads a Releaſe of the Demandant, it is no Plea if he does not ſay, that the 
Releaſe was made by him being of full Age, for elſe his Plea ſhall be taken moſt ſtrongly againſt 
him that pleads it, and that is, that it was made by him within Age. So here it ſhall be taken 
moſt ſtrongly againſt him that pleads it, and that is, "that the Acres, where the Treſpaſs is ſup- 

ſed to be done, are parcel of the Exception. And afterwards all the Juſtices agreed, that the 
100 Acres ſhall be taken Part of the Exception. But as to the Conſequences ariſing thereupon 
they did not agree in the ſame Opinion. For Portman Juſtice ſaid, notwithſtanding the 100 
Acres be excepted out of the former Leaſe, yet they ſhall paſs well enough by the ſecond Leaſe, 
viz. the Leaſe pleaded in Bar; for the Acres excepted during the Term only are not diſmember- 
ed nor disjointed from the Manor, but remain parcel of the Manor afterwards ; for if one has a 
Right of Action for the Manor, and ſues his Writ, he ſhall not make any Exception hereof in his 
Precipe, for it is always parcel of the Freehold. And fo if the Lord of a Manor has the Ward- 
ſhip of a Tenant, who holds of a Manor, now the Chattle which he hath in the Land ſuſpends 
the Poſſeſſion of the Seigniory, yet the Seigniory remains parcel of the Manor, notwithſtanding 
the Poſſeſſion is ſuſpended, and fhall paſs a Feoffment of the Manor. And fo the Excep- 
tion, which is but for a Term, does not make it to be no Parcel of the Manor, but it may be 
Parcel of the Manor which is in Reverſion. As if a Leaſe is made for Life of an Acre parcel 
of a Manor, yet the Reverſion thereof remains parcel of the Manor, fo e contra this Exception 
which is in Poſſeſſion may be parcel of the Manor in Reverſion. And then by the ſecond Leaſe 
viz. by the making of the Leaſe pleaded in Bar, that which was excepted in the firſt Leaſe paſſes 


as parcel of the Manor; from whence it conſequently follows, that the Statute does not avoid the 


Leaſe of the 100 Acres made in 30. H. 8. becauſe the Acres were not in the Hands of the Defen- 
dant at the Time of taking the new Leaſe. And ſo upon the Matter of the Exception in the 
Leaſe it appears that the Bar 1s not anſwered by the Replication, and therefore the Plain iff 
ſhall be barred. But Bromley Chief Juſtice was of a contrary Opinion, for he ſaid, the Excep- 
tion and the Conſequent ariſing from it makes for the Plaintiff. For the 100 Acres being excep- 
ted out of the firſt Leaſe made in 11. H. 8. may not paſs to the Defendant by the ſecond Leaſe. 
For the Exception makes them to be no Parcel of the Manor for the Time the firſt Leaſe en- 
dured. And therefore (he ſaid) the Diverſity in the ſaid Caſe cited in 38. H. 6. is good Law, for 


ws there it is put, * that if a Man makes a Leaſe for Life, or Years, of an Acre parcel of a Ma- . 
ame v1 1 
Co. Litt. 324. b. NOT, 


yet the Reverſion continues parcel of the Manor, ſo that a Fine of the Manor ſhall make 
the Reverſion to paſs, for the whole Eſtate of the Acre was parcel of the Manor before, and 


leaſes his Manor for Life, or Years, except his Villains, now they are in groſs, and not regar- 


e Dy. 203. f. dant; for nothing that is in Poſſeſſion may be pascel, appendant, or regardant of or to a Re- 
co. Lit. 325, Verſion, for it is repugnant in itſelf, For if a Man makes a Leafe of a Manor for Life, except 


a. Pig. on 
Recov, 43, 


— 
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the Services of J. S. who holds of the Manor, now the Services, nor any Part of the Eſtate 
therein, are not parcel of the Reverſion during the Leaſe. For it a Man had Cauſe to have a Writ of 
Right againſt F. S. for the Land which before that was holden of the Manor, he ſhall not maintain 
it in the Court of the Manor during the ſaid Leaſe, becauſe during that Time the Land is not hol- 
den of the Lord as of the Manor, bur as of a Seigniory in groſs. So in the principal Caſe, by the Ex- 
ception the 100 Acres are become in groſs, and not parcel of the Manor. And then when the laſt 
Leaſe of the Manor, which is pleaded in Bar, was made, the 100 Acres did not paſs by the Leaſe of 
the Manor, becauſe they were not parcel of the Manor. And fo the Matter of the Replication an- 
ſwers the Bar, for the Effect of the Bar is, that the 100 Acres were parcel of the Manor leaſed, 
and by the Replication it is ſhewn that then they were not parcel of the Manor, and conſequent- 
ly were not leaſed, and ſo the Matter of the Replication is a Traverſe to the Bar, but it is only 


® argumentive, and not fully anſwered without a Traverſe in deed. As if a Man pleads in Bar 


of an Acre a Feoffment made by J. S. of the Manor, whereof the Acre was parcel, it is no Plea 
ſeor the other ſay, that before the faid Feoffment J. S. enfeoffed him of the Acre, except 
he takes an expreſs Traverſe that it was not parcel of the Manor at the Time of the Feoffment. 


So 
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So it is in the Caſe here, the Subſtance of the Matter of the Replication makes for the Plaintiff, 
but it wants a Traverſe, Wherefore the two Judges did not agree in the Conſequence ariſing 
upon the Exception of the ſaid 100 Acres. | 2 PF, F 

Another Exception was taken tb the Replication, viz. that the Plaintiff has recited part of the 22 * 
Act of 3 1. H. 8. and has not recited the whole. For it was ſaid, it is an entire Act, and ought and the Books? 
to beentirely recited, as other Matters of Record. But the whole Court agreed, that the Repli- * nag 106 
cation was good, notwithſtanding this Exception. For it is the common Courſe in all Courts to Via. "i. 
recite only that Part of the Statute which makes for him who recites it, as the Statutes of Non- 1 E. 3. 
reſidence, of Maintenance, of giving of Liveries, and the like. | | | | 85 
Another Exception was taken to the Replication, viz. that the Mannet of the Enrollment of Exception 4. 
the Surrender is not ſhewn. For it was ſaid he ought to ſay that the Deed was acknowledged „ 
before ſuch a Man then being a Maſter of the Chancery, or Maſter of the Rolls, or Lord * D. 103. pl. 7. 
Chancellor, to which the other Party might have an Anſwer. * But Vbiddon and Portman Jul- 51 

tices held that the Exception was of no Weight, for the King cannot take the Surrender with- Keeling faid it bad 


out Matter of Record, and the Enrollment only makes it of Record, which ſhall be * intended been e, 


> that a Ceres 


— 
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by the Pleading to be duly made, without any Circumſtance being ſhewn, and if ſuch Circum- of a Copy-holder | 


ſtance ſhould fail to make it an Enrollment, then the Party might traverſe the Enrollment, and {4 Ruaf Lord 
it ſhould be tried by the Record. And it was ſaid, if a Man pleads a Fine levied by Huſband good without = 
and Wife, he ſhall not ſhew how the Wife was examined, nor before what Juſtice it was ac- 41. P. Co Liu. 
| knowledged, nor ſuch other Circumſtances, but he ſhall ſay generally that a Fine was levied. 323. b. 1. Leon. 
And ſo here the Plaintiff ſhall ſay generally, that it was enrolled. Bromley did not touch this * 
Point in his Argument. 5 | i, 

Another Exception was taken to the Replication, viz. that it is contained therein, that the King Exception 5; 
by Force of the ſaid Deed enrolled was ſeized in his Demeſn as of Fee in Right of his Crown, _ 
whereas he was not ſeized in Right of his Crown, for in the Act of 31. H. 8. it is recited that 
divers Abbots, Sc. had ſurrendered their Houſes to the King before that, Sc. and it is ordained 
and enacted, that the King ſhall have them and all other religious and eccleſiaſtical Heredita- 
ments, which ſhould fall after the ſaid Act, to him his Heirs and Succeſſors for ever, and does 
not ſay, as Parcel of his Crown; but the firſt Act, viz. that made in 27. H. 8. ordains that the 
King ſhall have all the Poſſeſſions given to him thereby, that is, thoſe under the annual Value 
of 300 Marks, as Parcel of his Crown; but this Act has no ſuch Words, and therefore it is but 
a Purchaſe, in which Caſe it ſhall not be Parcel of the Crown, &c. But the whole Court diſ- 
allowed the Exception, for the Statute ſaith, that the King ſhall have them to him his Heirs and 
Succeſſors, which Word (ſucceſſors) declares that they are annexed to the Crown, and ſhall go 
in Succeſſion, and that he ſhall have them as King. | - | 

Another Exception was taken to the Replication; viz. that in the End of it it is averred, that Exception 6; 
the ſecond Leaſe was void" by the Statute, and the Averment ought to have been, that it was 
void in the Hands of the King by the Statute, For the ſecond Leaſe was not void againſt the 
Abbot, but it was good until the Tenements came to the King, and when the Inheritance was 
in his Hands the Leaſe was void, and fo it ought to be averred, and that the King granted the 
Land as Land in Poſſeſſion to the Earl of Surry, &c. and not to aver it, as it is averred, for 
this Averment may be taken to intend that it was void at firft, or that it was void after the 
Grant of the Manor made to the Plaintiff ; Wherefore, &c. But the Juſtices in their Arguments 
did not give any Anſwer to this Exception. | 

As to the Rejoinder, all the Juſtices held that the Defendant by the Rejoinder had departed * 9 Os. 
from his Bar. For in the Bar he pleads a L:aſe for 50 Years, and in the Rejoinder he con- e 
cludes upon a Leaſe for 21 Years. And although the 21 Years ſhall be accounted Parcel of the + wy 1 e 
50 Years, yet it ſhall be a' Departure; for now the End of the Leaſe is ſhorter than the Leaſe 1. Kch. 425 = 
pleaded in Bar, for the Leaſe in Bar was a full and entire Leaſe ending at ſuch a Day, and f T. 2, K. 7. 
now it is ſhewn to end ſooner, and therefore it varies from the Leaſe intended in the Bar. And 25: b. 26. Bro. 
the Defendant might have ſhewn the Statute, and the whole Matter at firſt; wherefore he ſhall — 4 
not be aided now by the ſaid Branch of the Statute. * And if a Man will ſhew that J. S. was Ui, K. 25. 
ſeized in Fee, and granted to him a Rent Charge, and avows for it, the Plaintiff ſaith, that F, gf 


Abr. tit. Depar- 
S. had nothing in the Land at the Time of the Grant, the Defendant by the Rejoinder ſhews dure A. fi 40. 


that J. S. was then Ceſtuy que Uſe in Fee, and ſo the Grant good, this is a Departure, for by zin when = 


the Avowry J. S. ſhall be intended ſeized in Fee, and that the Grant was good by the common ey Ra phe 


Law, and now by the Rejoinder the Defendant does not maintain it, but will enable himſelf by _——— 
the Statute of Uſes, and ſo will aid himſelf by * Statute Law. So here the Leaſe pleaded in in the feeond h- 
Bar ſhall be intended a full Leaſe by the common Law, and now by the Rejoinder he will n 3 
rely upon a Leaſe for a ſhorter Time made good by Statute Law, and this Matter comes after Parlament Co. 

the firſt Leaſe, and under it, and not before it, and therefore it is not purſuant to the Bar. * As fi g 
if a man pleads in Bar a Feoffment of J. S. the Plaintiff ſhews that J. S. diſſeized him, and 1. Finch 180, 

after enfeotfed the Defendant, upon whom he re-entered, c. the Defendant by Rejoinder ſhews nne 
that the Plaintiff after the Diſſeizin confirmed the Eſtate of F. S. and afterwards J. S. infeoffed 5 * % SE 

him, this is a good Plea, and no Departure, becauſe the Confirmation was made before the Fitz. Deparrare 
Feoffment, and ſo it fortifies the Bar: But if he had pleaded by the Rejoinder a Confirmation . #28: Ka,. 


» . 5 1 5 . b. er Gol- 
made by the Plaintiff to himſelf, ſuch Rejoinder had been a Departure, becauſe it came after the low. Brocibid-ng 


Feoffment pleaded in Bar. So here the Act of Parliament came after the Leaſe; which he * Pla. 140 


0. Litt, 304. a 


_ have pleaded in Bar. And therefore it is a Departure by the Opinion of the whole 1. Finch” 180. 
Ourt. a | 125 2. Finch 50, 52, 
* 0 g : 392. 4+ Bac. Abr. 

E e Another 123. 
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Exception 7. 


Portman J. 


* M. 14. H. 8. 


— 


Another Exception was taken to the Rejoinder, viz. that it is not ſhewn therein, nor by the 


Bar, that any Rent was reſerved upon the ſecond Leaſe, and the Proviſo in the Act recited in 


the Rejoinder is conditional, viz. it makes the Leaſe good for 21 Years, jo that the ancient 
Rent be reſerved thereupon, or elſe not, and it is not ſhewn that any Rent was reſerved upon 
the ſecond Leaſe, for which Reaſon the Rejoinder is bad, for the Defendant ought to have ſhewn 
that ſuch Rent was reſerved, and ought to have averred that it was the ancient Rent, and ſince 
he has not ſhewn it, he has not ſhcwn himſelf to be within the Purview of the Proviſo. To 
which the whole Court agreed. IM 

And as to the principal Matter, viz. admitting it had been alledged that the ancient Rent 
was reſerved, and that the Pleading had been good, it was well debated whether the ſecond 
Leaſe ſhould be good for all the Years limited ein it, or whether it ſhould be utterly void by 
the Statute, or if it ſhould be good for 21 Years only. And all the Juſtices agreed un. 
animouſly, that the ſecond Leaſe ſhould be good for 21 Years only, to be accounted from 
the Time of the making ſuch ſecond Leaſe. But Portman and Bromley did not agree in 
the Reaſon thereof. For Portman ſaid, we ought to conſider two Branches of the Statute. The 
firſt is the Branch which makes void Leaſes made within a Year before the Statute of ſuch Poſ- 
ſeſſions as after the Statute ſhould come to the Hands of King Henry the Eighth, becauſe the 
ſame Thing was in Leaſe before. The ſecond Branch is the Proviſo and Part of the Statute re- 
cited in the Rejoinder. And as it ſeems to me, if the ſaid ſecond Branch had not been made 
both the Leaſes had been void, “ for the taking of the ſecond Leaſe by the Defendant is a Sue 


15.2. Pe gad render of the firſt Leaſe which he had at that Time by the Courſe of the common Law. And 


nel et Brook, Bro 
Leaſe 14. Sur- 


it ſeems to me alſo, that by the ſaid firſt Branch the ſecond Leaſe had been utterly void, if the 


N * ſaid laſt Branch of the Statute had not been made. For the Words of the ſaid firſt Branch con- 
TI. d. Fer. 


615. . Bac. Arr. cerning Leaſes then made are, if any ecclęſiaſtical Governor of any eccleſſaſtical Honſe or Place, which 
345» 


made any 


after the Statute ſhall come to the King, within one Year before the firſt Day of the Parliament hath 
Leaſe, under bis common Seal, for Tears of any Hereditaments, whereof and in which any 
Eſtate or Intereſt for Life Year or Years, at the Time of the making of ſuch Grant «© Leaſe, then © 
had its Being or Continuance, and then was not determined, finiſhed, or expired, that then every ſuch 
Leaſe ſhall be utterly void, and of no Effect, which Words would avoid the ſecond Leale in our 
Caſe, for it was made by an ecclefiaſtical Governer, viz. the Maſter and Fellows of a College, and 


under their common Scal, and within à Year b:fore the firſt Day of the Parliament, and of He- 


reditaments which afterwards came to the Hands of King Henry the Eighth, and in which an 


' Eftate for Years, at the Time of the making ſuch new Leaſe, then had its Being or Continuance, and 
| then was not determined, finiſhed, or expired. For (as I apprehend) this Clauſe (then had its Be- 


ing or Continuance, and then was not determined, finiſhed, or expired,) is one ſame Sentence f. poken 


and put two different Ways, and each Part of the Sentence taken by itſelf alone contains in it- 
elf as much as both the Parts. For that Leaſe, which hath its Being, is not finiſhed, and if it 


is not finiſhed, it hath its Being, and if it has its Continuance, ergo it is not expired, and if it 


is expired, ergo it has not Continuance. And fo, as ſaid, it is one Subſtance of Matter expreſ- 


ſed by Words two Ways, each Way containing in itſelf the contrary, which Contrariety is 
proved mutually by the other Words, and ſo each of the Phraſes of Speech contains one ſame 
Sentence and Subſtance, and not divers. And then, I fay, that at the Time of making the new 
Leaſe, the ancient Leaſe had its Being and Continuance, and then was not determined, finiſhed, 
or expired. For theſe Words, (at the Time of the making of ſuch Leaſe) have the ſame Meaning 
with the Words (when the Leaſe was made) and then I ſay, that when the new Leaſe was made, 
the firſt Leaſe had its Being, and was not determined, for it was determined by the making of 
the new Leaſe, in which Caſe it may be ſaid, that at the Time of the making the new Leaſe, 
the ancient Leaſe had its Being, or was in Force. For if the Tenant enfeoffs the Lord in Fee, 
hereby the Seigniory is extinct, yet it may well be ſaid that at the Time of the Feoffment the 
Seigniory was in eſſe, and it is the uſual Phraſe in that Caſe, And therefore (as it ſeems to me) 
the Thing, which is determined by any Act, may be ſaid to be in eſſe at the Time of that Act 
done. So here this firſt Clauſe of the Statute, which makes void Leaſes of Things in which any 
Eſtate or Intereſt for Years at the Time of the making of. them had its Being or Continuance, 
and then was not determined, or finiſhed, would have determined the new Leaſe, if the ſecond 
Clauſe had not been added to it; and for Remedy thereof was the ſecond Branch made, which 
does not come properly under a Proviſo, but is a new Act, which ordains, that if any Gover- 
nor aforeſaid, within one Year next before the firſt Day ef the Parliament, hath made any Demiſe, 
Leaſe, or Grant to any Perſon for Years of any Tenements, which Perſon, at the Time of the ſaid 
Demiſe, Leaſe, or Grant, bad and held the ſame Tenements to Farm for Years then not expired, 
that then the ſame Perſon, to whom any ſuch Demiſe, Leaſe, er Grant has been made, ſhall have 
and hold the ſame Tenements fer the Term of 21 Years only from the Time of the making of the ſaid 
Demiſe, Leaſe, or Grant, if ſo many Years be ſpecified, limited, and expreſſed in the ſame Demiſe, 
Leaſe, or Grant, or for ſo many Years as are expreſſed in ſuch Demiſe, Leaſe, or Grant, ſo that the 
ancient Rent be thereupon reſerved, and ſo that the ſame Leaſe or Leaſes do not exceed 21 Nears. 


Which Branch is very obſcure by Reaſon of theſe Words therein, viz. /o that the fame Leaſe or Leaſes 
do not exceed 21 Years. 


And how theſe Words ſhall be taken in our Caſe, inaſmuch as the new 
Leaſe was made for 50 Years, we are to conſider. And herein it is to be ſeen whether the ſaid 


Words are conditional or not, as the Words of the Reſervation of the ancient Rent are, and 
whether they ſhall be referred only to the laſt Part of the Disjunctive, that is, to theſe Words 
(or for ſo many Years, Sc.) or it they ſhall be referred to both the Parts of the Disjunctive. 
And (as it ſeems to me) this Branch of the Statute will make the Leates good for 21 3 

| which 


the ancient Rent, and the Extent of the Leaſe above the Number of 21 Years) for it was made 


firſt Day of the Parliament, and to ſuch Perſon as at the Time of the Demiſe held the ſame 


nion appears before in this Point. And as to theſe Words, viz. ſo that the ſame Leaſe or 


Fulmerſton ce hs Steward. in B. R. 


which the firſt Branch would have utterly avoided. And therefore it is to be obſerved, that 
our Caſe is within all the Words of the ſaid Branch, (except only the faid Words concerning 


by ſuch a Governor as is mentioned in the ſaid Branch, and within one Year next before the 


Tenements to Farm for Years then not expired. And what Impediment then is there to the 
contrary, but that the Leaſe ſhall be good for 21 Years from the Time of the making ? None 
certainly, _ the Clauſe concerning the Reſervation of the ancient Rent, and the Number 
of Years exceeding 21, be an .Obſtacle thereto. And as to the ancient Rent not being reſer- 
ved, I have ſhewn before that the Pleading is not good upon that Account, and ſo my 8 9 


Leaſes do not exceed 21 Years, * they ate referred only to thoſe Words which are the laſt Part ——— 
of the Disjunctive, viz. or for ſo many Years as are expreſſed in ſuth Demiſe, Leaſe, or Grant 
for they cannot be intended to refer to the firſt Branch, viz, that it ſhall be good for 21 Years. 
For. the Intent of the Makers may not by any Means be taken to make Leaſes for 21 Yeats 
to be good for 21 Years, and no other Leaſes excecding 21 Years, for there were not many 
ſuch Leaſes made, for when Men ſaw that all Abbies were likely to be ſuppreſſed, they took 
new Leaſes for a very long Time, and the Abbots and other Governors were content to en- 
large the Leaſes of their Farmors, who were their Friends, and of their Acquaintance, for a ve 
long Time. And to make ſuch Leaſes good for a reaſonable Time, viz. for 21 Years only, 
was the Intent of the two Branches of the Statute, and not only to make good the Leaſes made 
for 21 Years, for if the Statute ſhould be ſo taken, it would affect but a ſmall Number of Lea- 
ſes, but the Intent ef the Makers was, as I have ſaid above. And then the ſaid Clauſe, viz. 
and ſo that the ſame Leaſe or Leaſes do not exceed 21 Years, has Relation only to the laſt Part 
of the Disjunctive, viz. or for ſo many Years as in ſuch Demiſe, Leaſe, or Grant are expreſſed. And 
the ſaid Clauſes added together ſtand thus, viz. or for ſo many Years as in ſuch Demiſe, Leaſe, 
or Grant are expreſſed, ſo that the ſame Leaſe or Leaſes do not exceed 21 Years, and this is 
the proper Relation of the ſaid Clauſe. As if I would ſay, you ſhall have my Land for 21 Years, 
or for ſo many Years as J. S. ſhall appoint, ſo that it does not exceed 21 Years, there the (/ 
that) has Relation to the laſt Part of the Disjunctive only, viz. to the Number appointed by 
J. S. and not to the Number appointed by me. So in our principal Caſe, the (/o that) ſhall 
have Relation to the ſaid laſt Part of the ſaid Disjunctive. And if the (/o that) be thus refer- 
red, then it is not a Condition, for it cannot reſtrain unto 21 Years the Term that is ſhorter 
than 21 Years, and therefore it is not a Condition, but is a full Demonſtration of the ſaid laſt 
Part of the Disjunctive, which in Effect is but ſuperfluous and ſuperabundant. And in this Man- 
ner the Branch ſhall be conſtrued, as it ſeems to me. And fo (as I have ſaid before) this laft 
Branch makes good that, which the firſt Branch would otherwiſe have taken away, and revives 
that, which the other Branch (if it had been made at another Time) would have extinguiſhed. 
And therefore the Leaſe ſhall be good only for 21 Years, unleſs it be hindered by reaſon of 
the ancient Rent not being reſerved. | 
Bromley argued the ſame Day that the others argued. And alſo at another Day afterwards Brig C. . 
the Judges ſpoke to the Matter. And the Effect of Bromley's Argument both Times, as to 
the Point of the Statute, was as follows. It ſeems to me, that the firſt Leaſe is ſurrendered by 
the taking of the ſecond Leaſe, as hath been ſaid, * for both the Eſtates could not be in one d Poſt 194. Per 
ſame Perſon at one ſame time, © and therefore when the Defendant being poſſeſſed of the firſt . N. 14. H. 8. 
Term took a new Leaſe of the ſame Tenements to commence preſently, this by the Courſe of 25. 3 
the common Law is a Surrender of the firſt Leaſe. And as to that which has been objected Lond ad. tive. 


Leaſe 14. Sur- 


at the Bar to the contrary, viz. that it ſhall not be a Surrender, becauſe the Statute makes the 2 
ſecond Leaſe void, for the Cauſe why it ſhould be a Surrender is the taking of the ſecond Eſtate, & 617. 3. Bac, 
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and if the Statute makes the taking of the ſecond Eſtate to be meerly void, then the Opera- . 345. 

tion of the common Law, as to the Surrender, is thereby taken away; Sir, as to this I ſay, that 

it is Part of the Matter in Diſpute, whether the ſecond Leaſe be void by the Statute, or not. 

But notwithſtanding I grant it to be ſo, yet the Statute which faith it ſhall be void may not : 

be conſtrued to make it void ab initio, and as if it had never been made, but ir ſhall be ex- 4 

pounded to make it void as to the King, and after the ſame Lands are come to the Hands of ii 
74 


the King, and not otherwiſe, for at the Time of the making the ſecond Leaſe the Maſter and 
Fellows w.re lawfully ſeized in Fee, and had then good Power to make a new Leaſe; and fo 
the Words of the Statute ſhall not be intended to make it void ad initio, and therefore it does 5 
not avoid the Operation of the common Law in the Surrender. * For if a Man makes ag Sei 218. 
Leaſe for 40 Years, the Leſſce afterwards takes a new Leaſe for 20 Years, upon Condition that 2. Finch 62 
it he does not ſuch an Act, the Leaſe ſhall be void, and after he breaks the Condition, ſo that? Ne. Abr. 460. 
thereby the ſecond Leaſe is void, yet it is not fo void, nor with ſuch Relation as to take away 
the Surrender of the 40 Years, for the Surrender, by the taking the new Leaſe for 20 Years, 
was executed abſolutely at that Time, and it is not defeated although the Condition makes the 
lecond Leaſe void ab initio for divers Purpoſes. And if a- Recovery is had of Land, which is 
afterwards reverſed by Error, which avoids the Recovery, yet it does not ſo avoid it that the 
Recoveror ſhall be puniſhed by Treſpaſs for taking the Iflu.s in the mean time. So if the Feof- 
lor enters upon the Feoffee for Condition broken, yet he has not ſo avoided the Feoffment as 
to punith the Feoffee for the mean Profits received. Therefore where Things are made void 
by the common Law, or by ſtatute Law, it is to be conſidered how, and that ſhall be ruled 
by common Reaſon, And ſo the Statute here (admitting it makes void the ſecond Leaſe, as 
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in rei veritate it makes ſome Leaſes void) ſhall not ſo make void the ſecond Leaſe, as if it had 
never been made. And the firſt Leaſe (as I have ſaid before) is ſurrendered by the taking of 
the ſecond Leaſe. And this Surrender (although the Statute ſhould make the ſecond void) 
is not defeated. And as to the ſecond Leaſe, it ſeems to me that the ſaid firſt Branch of the Sta. 
tute will not defeat it, but it would have been good for the whole 50 Years if the ſaid ſecond 
Branch had not been made, and the Senſe of the Words of the ſaid firſt Branch, being rightly 
diſcuſſed and known, will make this manifeſt. For the Words of the ſaid Branch are as have 
been recited. And the Doubt lies in theſe: Words, viz. in which ap Eftate for Years, at the 
Time of the making ſuch new Leaſe, then had its Being or Centinuance, and then was not determined, 
finiſhed, ar expired. And, (as it ſeems to me) this Clauſe is not one Sentence put and expreſ- 
ſed two different Ways, ſo that each Part of the Sentence, taken by itſelf alone, contains in it- 
ſelf as much as both the Parts together, as it was laſt ſaid, but it is two ſeveral Sentences 
between which the Copulative (and) is interpoſed, which makes it that no Leaſe ſhall be avoided 
thereby, except both the Parts of the Copulative are firſt performed. And that there are here 
two Sentences, and two Things to be performed, whereof one may be performed, and the other 
not, is ealily proved. For the Words are, which then had its Being, and then was not deter- 
mined. And, Sir, ſome Things at one {ame Time may be in ze, and not determined, and ſome 
Things at one ſame Time may be in fe, and be determined. As if a Man hath Land charged 
with a Rent Charge to J. D. and he makes a Feoffment thereof to J. S. there the Rent at the 
Time of the Feoffment was in eſſe, and not determined, for the Rent was in ef? before the 
Feoffment, and at the Time of the Feaffment, and after the Feoffment, and therefore it may 
be well ſaid, that at the Time of the Feoffment the Rent had its Being, and then was not de- 


- termined. But if he had made fa Feoffment of the ſame Land to F. D. who had the Rent out 


of it, there at the Time of the Feoffment the Rent had its Being, and then was determined, for 


it was determined by the Feoffment. And ſo you ſee there that theſe Words (which bad its 


Being) and the Words (and was not then determined) are not of one ſame Effect, but are ſeveral 
Clauſes joined together by the Copulative, and which have ſeveral Senſes and ſeveral Effects, 
the one contrary to the other. And ſo in our Caſe, the Statute having theſe Clauſes joined to- 

ther by the Copulative (and) makes void no Leaſe but ſuch wherein both the Parts of the 
Copulative are firſt performed ; which are not in the ſecond Leaſe in our Caſe, but one Part only 
is performed, which is, that at the Time of the making of it an Eſtate for Years had its Being 
and Continuance; and if the Clauſe had ſtopped there, I would confeſs the ſecond Leaſe had 
been void. But the ſecond Part of the Clauſe is not performed, which is, (and tben was not de- 


ſecond Leaſe was made, and this Word (mating) is the Time before; and hereupon he put 
an Example, as if a Man is bound in 207. to give him Meat and Drink to one for the Time he is 
in making his Houſe, or his Account, there he is bound to give him Meat and Drink while he is 
in making the Houſe, or the Account, and when the Houſe or the Account is made, then he 
is diſcharged from giving him Meat and Drink: and therefore (meking) ſhall be there intended 
the Time before the Act done. So here (as he ſaid) the Statute makes void Leaſes of Things, 
in which an Eſtate for Years, at the Time of the making of them, had its Being, which Word 
(making) as he apprehended, ought to be taken for the Time in which the neceſſary Cir- 
cumſtances preceding the Delivery, as writing or ſealing, were in doing. Sir, as to this I anſ- 
wer, that the Caſe of making a Houſe, or Account is good Law, for the common Phraſe of 
Speech, and the Matter itſelf ſhews that the Word (making) extends there only to the Time 
which is before the Act finiſhed. But here in our principal Caſe, this Word (making) contains in 
itſelf the Time of the Conſummation of the Act. As in an Action of Debt upon an Obligation 
the Defendant pleads that tempore confectionis ſcripti (which is at the Time of the making the 
Deed,) he was within Age, it Iſſue be joined upon it, the Plaintiff may give in Evidence, that 


„. Co, 1. a. at the Time of the Delivery of the Deed the Defendant was of full Age, and that is ſufficient, 
Per Cur. Ld. 
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although the Defendant gives in Evidence that at the Time of the writing and ſealing of the 


ay Deed he was within Age, for there theſe Words (at the Time of the making the Deed) * mean 


time of the mak- the Time in which all the Circumſtances that contribute to the making of it were accompliſhed 
ing commences g 


by the delivery. 


and conſummated. And ſo in our Caſe, the Words (at the Time of the making the Leaſe) mean 


the 
/ 
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che Time when the Leaſe takes effect, and is conſummated. Wherefore it ſeems to me, that 
notwithſtanding this Objection or any other Matter in the ſaid firſt Branch of the Statute, the 
new Leaſe ſhould be good for the whole 30 Years. And in order to abbreviate ſuch long Lea- 
ſes as were not touched by the ſaid firſt Branch, the ſecond Branch was made, which is pro- 

rly a Proviſo, and not a new Act; the Words of which are as have been recited, and the 
Doubt lies in theſe Words, viz. and ſo that the ſame Leaſe or Leaſes do not exceed 21 Years, 
And it ſeems to me, that theſe Words are not conditional, nor are to be referred to the Num- 
ber of Years contained in the Writing of the new Leaſe, but they are to be referred to the Num- 
der of Years appointed and limited in the ſame Branch, v/z, to the Number of 21 Years, to 
which Number the long Terms are abridged. And that they ſhall be ſo referred, is proved by 
the Words of the ſame Branch. For the Words thereof are, hat then the ſaid Perſon, to whom 
ſuch Demiſe, Leaſe, or Grant hath been ſo made, ſhall have and hold the ſame Lands for the Term 
of 21 Years only from the Time of the making of ſuch Demiſe, Leaſe, or Grant, &c. which Word 
(only) proves that the Words (ſ that the ſame Leaſe or Leaſes do not exceed 21 Years) ſhall not 
he referred to the Number of Years contained in the Writing of the new Leaſe. For if they 
hould be ſo referred, then the Word (only) has no Senſe or Meaning at all; nor has it any 
apt Signification to ſerve ſuch Conſtruction, for if it had been put by Words at large, viz. that the 
fame new Leaſe ſhall be good for 21 Years only, if 21 Years or a leſſer Number are contained 
in ſuch new Leaſe, what Sort of Phraſe would this have been? And to what Purpoſe had the 
Word (only there ſerved? Certainly to no Manner of Purpoſe, but it would have been abſurdly 
put there; for the Word (only) is a Word of Abbreviation, and the Words (hat he ſhall bold © 
for 21 Years only) is as much as to ſay, he ſhall hold for 21 Years and no more, which is not 
a proper Expreſſion if there were only 21 Years in all Iimited in the Leaſe, for then it cannot 
zbridge that which is not, for an Abridgment is to reduce a Thing leſs from greater, and a 
Term may not be abridged unto 21 Years, if it does not exceed the Number of 21 Years. And 
ſo (as I faid) the word ( only) will not permit the Words (% that the ſame Leaſe or Leaſes do not 
exceed 21 Years) to be referred to the Number of Years limited in the new Demiſe, but they re- 
fer to an Abbreviation of a greater Term than 21 Years to 21 Years. Wherefore the ſaid 
Words are not conditional, but are in Nature of a double Repetition, and it is all one as if the 
Words (/hall be good for) had been put inſtead of the Words (all not exceed) and then the Sen- 
tence had been thus, viz. ſo that the ſame Leaſe or Leaſes ſhall be good for 21 Years; and 
thus it is as a double Repetition of one ſame Thing. And therefore, (as I ſaid} the Word ( 
that) is not a Condition, as it ſhall not be in many other Caſes put by my Brother Dyer at the 
Bar, viz. in Writs which go to Sheriffs to ſeize Goods for the King, the Words are, [ta 
quod nullus ad ea manum apponat : and in the Statute de donis conditionalibus, ita quod non habeat 
poteſtatem alienandi, which don't make a Condition, but are a full Declaration of the Thing 
before ſpoken. And ſo ſhall they be here, and thus according to my Expoſition every Word 
bas its apt Signification and Relation, and the Leaſe tall be good for 21 Years. And, Sir, 
if this Word (only) had not been in the Branch, yer the Clauſe (/o that it does not exceed 21 
Years) might not reaſonably be referred to the Number of Years contained in the new Leaſe, 
nor be conſtrued a Condition, or to make totally void all Leaſes limited for more than 21 Years, 
for it cannot be reaſonably taken that ſuch was the Intent of the Makers of the Statute, for it 
would be againſt all Reafon and Equity utterly to avoid Leaſes newly made, and to leave their 
former Leaſes void alſo, for although it might be preſumed that the new Leaſes were made 
by the Governors of Houſes for this Reaſon only that they ſaw they muſt quit their Poſſeſſions, 
yet it could not be intended but that their former Leaſes were made without that Deſign, and 
foraſmuch as the new Leaſes were good and lawful by Law when they were made, it would not 
be equitable to make them totally void, and leave no Eſtate at all in them; and therefore it 
i moſt reaſonable to * expound the Words, which ſeem contrary to Reaſon, according to good Pept 7s; 
Reaſon and Equity. And fo the Judges, who were our Predeceſſors, have ſometimes expounded, B ... 
the Words quite contrary to the Text, and ſometimes have taken Things by Equity abr, 6 


: contra- 4. Bac. Abr. 649. 
ry to the Text, in order to make them agree with Reaſon and Equity. Thus the Statute of. Abr g. 


a : . Statutes E. 6. 
25, Ed. 3. cap. 16. ſaith, that by Exception of Nontenure of Part no Writ ſhall abate, but for pl. gr. 

the Quan'ity of the Nontenure which is alledged ; yet in a Præcipe quod reddat of a Manor, if the« M. c. x; 5 
Tenant plcads Nontenure of Parcel, the whole Writ ſhall abate; and ſo it has been adjudged?! 16 Fiz Brief, 


3 . . ” . . 8 = B E : 
lince the Statute, becaule the Manor is a Thing entire, in which Caſe the Demandant ought to n 


Dy. 291. pl. 67 
have an Þxception in the Writ; and therefore the Judges have taken it to be againſt Reaſon Theol. Dix, id 
that by his Demand of the whole Manor he ſhould recover againſt him that is but Tenant of via. Abr. mt 
Parcel of the Manor, for which Cauſe they have expounded the Statute to extend only to Writs women th 
where the Things demanded are ſeveral, as Acres are, and not where the Things are entire; Mas. bong Bs 
which Expoſition is quite contrary to the Text, for the Text is, that no Writ ſhall abate, and bl. 7>-Poft 2-5: 
they have expounded it that ſome Writs ſhall abate, and ſo their Expoſition excludes the Gene- 

rality of the Statute, and makes it particular; and therefore they have conſtrued it contrary to 

the Text, in order to make it agree with Reaſon. And in the ſame Manner they have expoun- 

ded the Statute de Prerogativa Regis, cap. 3. which faith, that the King ſhall have primer Seizin 

ofter the Death of ſuch as hold of him in chief, of all Lands whereof they were ſeized in their De- 

meſn as of Fee, Sc. which Statute is general, yet it has been expounded, * that if a Man holds of 
the King by Socage in chief only, the King ſhall not have primer Seizin of all his other Lands. 


Livery 62, B. N 


And ſo the Judges have expounded the Text which is general to be but particular, which Ex- © Sa. Stunt. 


Prerog. 13. b. 
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Tenure a Man ſhould pay ſo great a Charge, and therefore they took it that the Intent of the 
Makers of the Statute could not be according to the letter. And the Statute of Weſtminſter 2. 
cap. 22. of Ceſſavit ſaith, Writs of Entry ſhall be made for the Heir of the Demandant againſt 
wet. N. B. 38. the Heir of the Tenant, and againſt them to whom ſuch Land ſhall be aliened, * yet if the Demand. 
- 2. Int. 40%» ant in a Ceſſavit dies, the Heir ſhall not have a Ceſſavit, becauſe he ſhall not have the Arreara. 
2. Brownl. 265. ges; and fo the Statute has been expounded and taken, which Expoſition is quite contrary to 
be ge append the Text to all Intents and Purpoſes, becauſe the Text is contrary to all Reaſon, to give an 
en Action to the Heir for one Thing, in Conſideration of another Thing which is not due to him, 
And the Statute of Glouceſter cap. 3. ordains, that upon the. Alienation of Tenant by the Curteſ 
if Warranty be pleaded againſt the Heir, be ſhall be barred if he hath Aſſets by Deſcent ; but if 
Aſſets be not then deſcended to him, but in Time afierwards be deſcended by the ſame Father, tl; 
Hall the Tenant recover againſt him of the Seizin of his Mother by a judicial Writ that ſpall iſſue 
b H. 21 H,y. Out of the Rolls of the Juſtices before whom the Plea was pleaded, Sc. And by the Equity 
10. 2. b. Per of the ſame Statute it is taken, that if the Warranty of Tenant in Tail with Aſſets be pleaded in 
n Bar, where he has no Aſſets at all, but afterwards Aſſets deſcend to the Iſſue, there the Te. 
M. 11. H. 4 nant ſhall have a ſcire facias to have the Aﬀets, and not the Land entailed, for if he ſhould 
n have the Land entailed, then it was conſidered that if he had aliened the Aſſets, the Iſſues inhe. 
N ritable to the Tail ſhould afterwards have a Formedon, and ſhould recover the Land entailed, 
2. Inſt. 293, and therefore in order to make a perpetual Bar to the Iſſue touching that which the Feoffee with 
n Warranty ſhould have, it was taken more reaſonable to give the Aſſets, than the Land entailed 
16g. 15 l. pl. 22. to the Tenant, and for this Reaſon he ſhall have a ſcire facias for the Aſſets, and not for the 
dee Moor, 347» Land entailed. And ſo there the Thing taken by Equity of the Statute is in a different Order 
and Degree from the principal Thing given by the Statute, for the Statute ordains that the Te. 
nant ſhall have the Land aliened, and that the Iſſue ſhall retain the Aſſets, and by the Equity of 
the Statute it is taken that the Tenant ſhall have the Aſſets, and that the Iſſue ſhall retain the 
Land aliened, and ſo Reaſon ſhall guide the Expoſition of the Words of Statutes, and the 
Equity of them. And if the Words of Statutes ſhall be conſtrued contrary to the Text, and 
Thicgs ſhall be taken by the Equity of Statutes in other Manner than the principal Proviſion 
of the Statute is, and all this in order to make them agreeable with Reaſon, then I ſay, that 
in our principal Caſe the ſaid Words (/o that ſuch Leaſe or Leaſes ſhall not exceed 21 Tears) 
admitting that there had not been another Expoſition of them in the ſame Branch, may not be 
conditional, nor defeat the whole Eſtate, but ſhall be taken by Reaſon to abridge the Eſtate unto 
21 Years. But, (as I ſaid) the ſaid Word (only) declares and explains the other Words. And 
therefore it ſeems to me, that the new Leaſe in our Caſe ſhall be good for 21 Years. And ſo 
Note, all the Juſtices agreed that the Leaſe ſhould be good for 21 Years in the principal Caſe, 
notwithſtanding it was made for 30 Years. 
And Note that Dyer Serjeant in his Argument ſaid, if one having a Leaſe for 10 Years takes 
a new Leaſe, within a Year of the making of the Statute, for 40 Years, to commence after the 
other Leaſe ended, that the Leſſee ſhall hold the Land until 21 Years only, to be accounted 
from the Time of the making the laſt Leaſe; for he ſaid, that ſuch was the Intent of the laſt 
Branch of the Statute, which ſaith, /o that the ſame Leaſe or Leaſes do not exceed 21 Yer, 
which Word (Leaſes) being in the plural Number warrants his ſaying, as he held. But there 
the firſt Branch would avoid the ſecond Leaſe, and then the ſaid ſecond Branch of the Statute 
would revive that in Part, which the firſt Branch (if it had been made at another Time) would 
Nuere, extinguiſh, But Quære in the ſaid Caſe put by Dyer, if the firſt Leaſe had been for 40 Years, 
and the laſt alſo for 40 Years, whether the ſaid laſt Branch of the Statute would abridge the firlt 
40 Years unto 21 Years only. And Note at the ſaid other Day after the Argument of the Jul- 
tices, when they ſpoke of the Matter of the Inſtant, Portman ſaid, we have Need of a Philo- 
| ſopher to explain it. And one who then ſtood at the Bar ſaid, that an Inſtant was thus defined 
d Co. Lit. 185+ in Logic, viz. * Inſtans et unum indiviſibile in tempore, quod non eſt tempus, nec pars temporis, ad 
Inſtant. A. Pl. 1. 749d lamen partes temporis copulan'ur. 
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A brief Report of a Caſe argued in the Court of Wards and Liveries before Sir Fra ncis 


 Townſend's Caſe. in Cur. Ward, 1 11 


3 


Englefield Knight, Maſter of the ſame Court, and the Council thereof, and Portman and 
Saunders Juſtices then being preſent at the ſame Cauſe, in the Term of St. Michael in 
the firſt and ſecond Years of the Reign of King Philip and Queen Mary, upon an Of- 
fre found in the County of Suffolk, after the Death of Amy Townſend, late Wife of 


Roger Townſend, returned into the Chancery, and from thence certified in the ſaid Court: 


BY an Office taken at Beccles the 25th Day of March, in the ſeventh Year of the Rei 
Edward the Sixth, by virtue of a Writ of Mandamus, after the Death of the ſaid Amy, directed ſeized of Lands 
to the Eſcheator of the ſaid County, it was found, that the ſaid Amy was ſeized in Tail of the Wi“ me 
Manor of Akenham, and other Lands in the ſaid County, and being ſo ſeized took to Huf. Feofiment to the 
band the ſaid Roger Townſend, who the 28th Day of 7aly, in the 29th Year of the Reign of ina el ik fee 
King Henry the Eighth, made thereof a Feoffment in Fee to divers Perſens, to the Ule of him Lite, the Poſſeſ- 
and his ſaid Wife for Term of their Lives, and for the Life of ſuch of them as ſhould longeſt bac alain d 
five, and after their Deceaſe to the Uſe of John Townſend their Son and Heir apparent for the Wise by the 
Term of his Life, and after his Deceaſe to the Uſe of Richard Tewnſend Son and Heir appa- to the Uſe by 

rent of the ſame John, and Catharine the Wife of the ſ:me Richard, and the Heirs of the Body f*<* of the Sta- 
of the ſaid Richard begotten, and. for Default of ſuch Iſſues, to divers other Uſes contained in“ 1 
the ſaid Office. By virtue of which Feoffment, it was found, that the ſaid Roger and Amy were worde Remitier 
ſeired of the Premiſſes in their Demeſn as of Fee Tail, as in Right of the ſaid Amy, and the ſaid . 
Amy as in her Remitter and better Right. And that afterwards, viz. in the Time of King Vie Þy: 23. fl. 


Edward the Sixth, they made a Leaſe for 21 Years of Part of the Premiſſes, which was found 2 


171. 3. Leon. a2. 


gn of King Where a Man, 


Execution of jt 


by the ſaid Office to be made according to the Statute of 32. H. 8. cap. 28. in all Points, which 73; 2: Bui: 31. 


Teaſe was come to the Hands of one Thomas Townſend, as Executor of the firſt Leſſee. And . 
it was alſo found, that the ſaid John was dead. And alſo it was found, that the ſaid Richard “' Lev. 49 
had Iſſue Roger Townſend, and died alſo, and that after their Deaths the ſaid Amy died, and 

that afterwards the ſaid Roger Huſband of Amy died. And that the ſaid Roper Son of Richard 

was wi hin Age, and that the Premiſſes were held of the King by Knight's-Service. And now 

this preſent Term of St. Michael aforeſaid it was argued by the Councel of Peter Seintgill who 

had married the ſaid Catharine, that the King was not entitled by the ſaid Office, and that the 

ſaid Leaſe was not good, but that the Remainder to Catharine is good, and continues: For 


upon the Matter the Feoffment made by the Huſband was a Diſcontinuance, and by the Eſtate 


. which came by the Limitation of the Uſe Amy was not remitted, but was in only as a Pur- 


chaſer of the Poſſeſſion executed by virtue of the Statute of 27. H. 8. cap. 10. which makes 
no Remitter in the Wife. And this, as the principal Point and Matter, was debated among 
other Points ariſing in the ſaid Office, And it was argued on Behalf of the ſaid Thomas Town- 
fend, and of the King and Queen, by Gilbert Walpole, Serjeant Catline, and Serjeant Dyer, that 
the was remitted, For the Diſcontinuance made by the Feoffment diveſted the Poſſeſſion once 
out of the Wife, and was a Wrong to her; and when the Poſſeſſion came again to the Wife 
during the Coverture, without Wrong to be aſſigned in the Wife, then by the Rules of the com- 
mon Law the Wife was preſently in her Remitter, and that as well when the poſſeſſion, after 
the Wrong done to her, came to her again by the Limitation of the Uſe, and the Conjunc- 
tion of the Poſſeſſion thereto by the Statute, as if it had come to her again by a new Feoff- 
ment; for Poſſeſſion attained by a new Eeoffment, and by the Execution of the Uſe by the 
Statute are of one ſame Effect, for each of them is a new Purchaſe to the Wife, without Wrong 
or Folly in her, for in both Caſes the Poſſeſſion is executed in her during the Coverture againſt 
her Will, for the Agreement of the Huſband is an Agreement for him and his Wife during the 
Coverture, and when the Coverture is diſſolved by the Death of the Huſband, the Peſſeſſion 
is adjudged to be 1n the Wife, whether ſhe will or no, and ſhe ſhall be Tenant to the /r.ecine 
of every Stranger, until ſhe has diſclaimed or done ſome other Act to the contrary ; and beſides 
there is not any Ferſon againſt whom ſhe may bring her Action of Cui in via to purge the 
firſt Wrong, from whence it follows that ſhe is remitted. And the Statute of 27. H. 8. is no 
Hindrance hereto, for in the Statute are two Clauſes touching the Execution of the Uſe. The 
firſt is, that where any Per/on or Perſons ſtand or be ſeized, or that at any time afterwards ſhall 
bappen to be ſeized of any Tenements to the Uſe, Confidence, or Truſt of any Perſon or Perſons, 


Ec. that in every ſuch Caſe every Perſon or Perſins, who have or afierwards ſhall have any ſuch Uſe, 
Confidence, or Truſt in Fee Simple, Fee Tail, for Term of Life or Years, or otherwiſe, ſhall from 


thenceforwards ſtand and be ſeized, deemed, and adjudged in lawful Seizin, Eftate, and Poſſeſſion of 
and in ſuch Tenements, Sc. to all Intents, Conſtrudtions, and Purpoſes in the Law, of and in ſuch 
like Eſtates as they had or ſhall have in Uſe, Truſt, or Confidence of or in the ſame. And the Ef- 
fect of this Branch is no other than to diveſt the Poſſeſſion out of the Feoffees, and to put it in 
the Ceſtuy que Uſe, and to give him the ſame Quantity of Eſtate in the Land as he had before 
in the Uſe. The ſecond Clauſe is, that the Eſtate, Title, Right, and Paſſeſion, which was in 
ſuch Perſon or Perſons, who were or afterwards ſhall be ſeized of any Lands, Tenements, or Heredi- 
taments, to the Uſe, Confidence, or Truſt of any ſuch Perſon or Perſons, or of any body politic, ſhall 
be from thenceforth clearly deemed and adjudged to be in him or them, who have or afterwards ſhall 
bave ſuch Uſe, confidence, or Truſt, according to the ſame Quality, Manner, Form, and Condition, 
as they had before in or to the Uſe, Confidence, or Truſt which was in them. The Effect of which 
| Branch 
; | 3 
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Branch is to put the Poſſeſſion in him that had the Uſe, in ſuch Quality, Form, and Condi- 
tion as the Uſe was: So that the firſt Branch ſerves to veſt the Land in the Cu gre Uſe ac- 
cording to the Quantity of the Eſtate, and the ſecond veſts it in him according to the Quality 
of the Eſtate. And none of the Branches is any Impediment to the Remitter, for notwithſtand- 
ing the Statute puts the Poſſeſſion of the Land in Amy according to the Quantity and Quality of 


the Uſe, yet when it is come to the Wife, the Poſſeſſion is afterwards changed and altered by 


Reaſon of her former Right. For although the Statute gives the Poſſeſſion from the Feoffees 
to the Cęſtuy que Uſe according to the Eſtate, Quality, and Form of the Uſe, yet it does not 
ſay that it ſhall continue ſo, for the Statute reaches to the firſt Conveyance of the Poſſeſſion, and 
not to the Continuance of it afterwards. And if Amy had been enfeoffed by Feoffment, the 
Poſſe ſſion would have paſſed by the Feoffment, and the Remitter have come afterwards ; ſo here 
the Poſſcſſion is given by the Statute to the Perſon who then had the Right of the Tail, and 
afterwards the Remitter came, ſo that the Remitter takes place ſecondly in Point of Time, 
Wherefore the Statute which conveys the Poſſeſſion according to the Quantity and Quality of 
the Uſe ſhall not hinder the Remitter which came after the Poſleſſion given and veſted by the 
Statute, but will ſtand with the Remitter very well; and eſpecially ſince there is in the Statute 
a Saving to every Perſon and Perſons, (other than thoſe who were leized to Uſe) all ſuch Right, 
Title, Entry, Intereſt, Poſſeſſion, Rents, and Actions, as they had before the making of the 
Statute; in which Branch the Right of Ce//uy que Uſe, to whom the Poſſeſſion is conveyed by 
the Statute, is ſaved, and if it be ſaved by the Statute, and the Poſſeſſion is conveyed to him 
by the ſame Statute, then it cannot be ſaid but that the Statute contains and implies a Remitter 
in them to whom the poſſeſſion is conveyed by Force of the Statute, and who had a Right before, 
or elſe the Right ſaved by the Statute ſhould not avail him to whom it is ſaved, for if it be 
ſaved by the Words of the Act, and he ſhould not take Advantage of it any Way, then is it no 
Saving at all, and there was no Way for Amy to take Advantage of it, except it be by Remit- 
ter, and therefore ſhe ought to be remitted. And if ſhe might not be remitted as well where 


the Poſſeſſion came to her by Execution of it to the Ule, as by a Feoffment to her, then the 


Huſband might charge the Land with a Rent-Charge to the Value of it, or be bound in a 
Statute-Merchant, or make other Incumbrances, and afterwards make a Feoffment to the Uſe of 

the Wife, and thereby bind the Land of the Wife after his Death. Wherefore if ſhe ſhould 

not be remitted great Inconvenience would enſue from hence, to avoid which Reaſon requires 

that ſhe ſhould be remitted. And it was alſo ſaid on this Part, that the Words of the Statute 

| are in the affirmative, viz. © the Eſtate of the Feoffees ſhall be adjudged in them that had the 

* Aﬀirmative ** Uſe,” which Words affirmatively * ſpoken are not properly put to exclude the Operation of the 
— $07. common Law in the Remitter, but to do that they ſhould be in the negative ; as the Statute 
Law, Dy. o. of Marlbridge which faith, non ideo puniatur Dominus per redemptionem; and the Statute of Magna 
ple3- 2 Charta, nullus capiatur aut impriſonetur propter appellum famine de morte alterius quam viri ſui, 
& ©o. 13. b. and the like. But the Words being ſpoken affirmatively here may not obſtruct the common Law 
OS in its Operation, eſpecially ſo as to bind Femes Covert, who are many Times exempted out 
27. Jenk. 212. of the Penalty of general Statutes which do not except them ſpecially, and that by the Judgment 
pl. <9: Ce of the common Law upon the Statutes. For which Reaſons it was here ſaid that Amy was re- 


R- (1. 8e. . . . 
1-2. Show, P. mitted. And it was ſaid by ſome of them before mentioned, that altho* ſhe was not remitted in 


©. 64. 3- Nel. Deed, yet it is found by the Office that by virtue of the Feoffment the Huſband and Wife were 


403. 4. Bac. Abr. 


647. Vin. Abr. ſeized in Tail, viz. the ſaid Amy in her Remitter and better Right, which Words are ſpoken 


= I preciſely, ſo that if the Matter before found will not prove it, yet they ſhall ſtand as the Ef- 
fect and Subſtance of the Matter, which ſhall put the Party to traverſe it, if it is not true. 

| And Caſes were put hereupon, where Juries give a Verdict at large in Actions, and alſo conclude 

A to the Point of the Iſſue, that the Concluſion ſhall be effectual, and the Matter at large being 
contrary to it is thereby avoided. So in the Caſe here; for which Cauſes it was ſaid, that the 
Office is ſufficient to entitle the King to the Wardſhip of the Land not leaſed, and of the Rever- 
fion, and to the Rent of the Land leaſed, and that the. Leaſe was good. 


E contra. On the other Side it was argued by one of the Middle-Temple, and by Gerard, Prideaux, 


and Serjeant Daliſon ; and they ſaid, it is to be conſidered that the Feoffment made by the 


Huſband in Fuly 29. Hen. 8. was a Diſcontinuance to.the Wife, for the purging whereof ſne was 
driven to her cui in vita, and could not avoid it by Entry, as ſhe may ſince the Statute of 32. 


H. 8. cap. 28. And then when ſhe has an Action given her to recontinue the Poſſeſſion, and ſhe 


does not uſe it, but comes to the Poſſeſſion by other Means, ſhe ought to take it in ſuch Order 
and with ſuch Appendances as the Law limits to that Means, and not otherwiſe, and here the 
Means whereby the Wife came to the Poſſeſſion, which the Huſband had taken from her by 
the Feoffment, is the ſaid Statute of 27. H. 8. And in what Manner ſoever the Statute appoints 
and limits the Poſſeſſion to her, in that Manner we ought to adjudge her in Poſſeſſion, and not 
otherwiſe, although ſhe be a Feme-Covert; for Coverture or Infancy is not material here, not 
being excepted by the Statute. And then the Statute is to be conſidered. And the ſaid firſt 
Branch of the Statute ſaith, that every Perſon, who afterwards ſha!l have any Uſe, Conjidence, or Truſt 
in any Tenements, Sc. ſhall be thenceferth adjudged in lawful ſeizin, Eſtate, aud Poſſeſſion of and in ſuch 
Tenements, to all Intents, Conſtructions, and Purpoſes in the Law, of and in ſuch like Eſtates as they 
had in the Uſe, Truſt, or Coufidence of or in the ſame, And the ſecond Branch ſaith, that he 
Eſtate of the Tenant who had the Land to Uſe ſhall be adjudged in the Ceſtuy que Uſe, according 10 
ſuch Quality, Manner, Form, and Condition as they had before in or to the Uſe, which was in _ 
" | n 
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And then the Eſtate limited in Uſe to the Wife is to be conſidered, which was but an Eſtate for 
Life jointly with her Huſband, and if the Eſtate in Uſe limited to the Wife was an Eſtate for 
Life, which is but a Freehold, and the Statute faith that the Czftuy que uſe ſhall be adjudged in 
lawful Seizin, Eſtate, and Poſſeſſion of the Land, of and in the like Eſtate as he had in the Uſe, from 

thence it follows that the Wife ſhall be adjudged in Seizin and Poſſeſſion of the Land, of an E- 

ſtate of Freehold jointly with her Huſband, and of no other Eſtate ; and therefore ſhe may not 

be ſeized in Hail. And the Clauſe which ſaith, that the Eſtate and Poſſeſſion of the Land ſhall 

be adjudged in the Ceftuy que uſe, according to ſuch Quality, Manner, Form, and Condition as 

he before had in the Uſe, will not ſuffer the Wife to be remitted, for ſhe had the Uſe as a new 

Purchaſe, and the Statute makes her to have the Land in the like Manner, ergo ſhe has the Land 

as a Purchaſer, and the Eſtate Tail ſhe had perhaps by Deſcent, and if ſhe ſhould be adjudged in 
her.Remitter, ſhe ſhould be adjudged-in the Land by Deſcent, whereas the Starute ſays, that ſhe 

ſhall have the Land thereby as a new Purchaſe, and the other Party ſays that ſhe ſhall have it | 
by Deſcent, which is meerly contrary to the Statute. * For, it was ſaid, altho' the Statute is in - 4. P. Wm, 
the affirmative (as it has been recited) yet in Senſe and Subſtance it contains in itſelf a Negative, 4% 

and theſe Words (hat the Eftate and Poſſeſſion, which was in the Tenant of the Land, ſhall be ad- 


th 1 r 
— * 


m— 


judged in the Ceſtuy que uſe, according to ſuch Quality, Manner, Form and Condition as he had be- 
fare in the Uſe) contain in themſelves a Negative, viz. in no other Quality, Manner, Form, and, 


Condition, which is as ſtrongly contained in the affirmative Words, as if it had been put in ex- :, 4. 765 5 


preſs Words. And fo do all other Statutes, which in affirmative Words appoint or limit a * PP 


Order or Form in Things which were not at the Common Law. As the Statute of Meſtminſt 2 ad 
2. cap. 4. which ordains that in a Quod ei deforceat if the Tenant pleads a Recovery, and maintains Gibb. ** 
tbe Nile thereof, the Demandants ſhall vouch to Warranty, as if they were Tenants, © there if the former 1. Show. 5 3. 


Action was ſuch wherein he might not vouch, as a Scire Facias, the Demandant ſhall not vouch y X . 


at all, becauſe it is a new Ordinance concerning a Thing which was not at the Common Law,. 46, 461. 


and the Word (as if) is an Ad verb ſimilitudinary, which has the Senſe of (in the ſame Manner as if, ON . 

Sc.) And altho' theſe Words are wy affirmatively, yet they contain in themſelves a Nega- Vin. abr. ne, 
tive, Viz. and in no other Manner, ſo that theſe Words (ſhall vouch 1 Warranty as if they were 1 — 4 
Tenants) have the ſame Effect of all theſe Words, viz. ſhall vouch to Warranty as it they were aa hd 
Tenants, and in no other Manner, And the Statute of 11. H. 7. cap. 20. ordains, that if a Wo- Roe * 
man, who hath a Jointure made by ber Huſband (in ſuch Form as the Statute limits) after the Keble, Br. Par- 
Death of her Huſband diſcontinue or alien with Warranty, or by Covin ſuffer-a Recovery, Sc. that it 2 

ſhall be Iawful for him to whom ths Inheritance of. the Tenements, after the Death of the Woman, ſhall 3 


belong, to enter into the ſame Tenements, and them to poſſeſs and enjoy in Manner and Form as he ſhould Strange 


have done, if no ſuch Diſcontinuance, Warranty, or Recovery had been had or made, there if the Wo: n 


man makes a Diſcontinuance with Warranty, or ſuffers a Recovery contrary to the Intent of the & 3,1. + 
Statute, and the Daughter and Heir in Tail of the Huſband inheritable to the Land enters, where a 
the Wife is then enſeint of a Son begotten by the Huſband, and afterwards the Son is born, he 

1 enter and ouſt the Daughter, (as it was ſaid by the Opinion of Mountague, then Chief 


Juſtice of the Common Bench, in his Argument in Wimbiſb's © Caſe, which Opinion (it was ſaid) 4 Ante 56. () 


1s good Law; for the Statute faith that it ſhall be lawful for the Perſon, to whom the Inheritance of 
the Tenements, after the Death of the Woman, ſhall belong, to enter into the ſame Tenements, and them 
io poſſeſs and enjoy in manner and Form as he ſhould have done, if no Diſcontinuance, Fc. had been made. 
Which Words making a new Ordinance, (altho' they are ſpoken affirmatively) contain in themſelves 
a Negative alſo, and have the ſame Meaning as if it had been thus expreſſed, viz. it ſhall be lawful 
for the Perſon, to whom the Inheritance, after the Death of the Woman, ſhall belong, to enter into 
the ſame Tenements, and them to poſſeſs and enjoy in Manner and Form as he ſhould do, if no 
Diſcontinuance, &c. had been made, and in no other Manner and Form. In which Caſe if the 
negative Words had been ſo expreſſed, the Son ſhould enter, and ſo he ſhall in the other Caſe; 
for the affirmative Words containing the Manner of a new Ordinance are of the ſame Effect as 


Words ſpoken affirmatively and negatively alſo. *© But if a Thing is at the Common La 1 
| Statute cannot reſtrain it unleſs it be in negative Words, as in the Caſes of the Statute of Marlbridge, a. Ind. 2 
nan ideo pumatur Dominus per redemprionem, and the Statute of Magna Charta, nullus capiatur aut; . U. 472+ 


impriſonetur propter appellum famine, Ce. And ſo if a Statute was made, that it ſhould be lawful face ny Hot! 


tor Tenant in Fee Simple to make a Leaſe for 21 Years, and that ſuch Leaſe ſhould be good, the 1. l. Ke K. 
Statute ſo made in the affirmative might not reſtrain him from making a Leaſe for 60 Years, but 91. Cro. Car. 


a Leaſe made for more than 21 Years ſhould be good, becauſe it was good by the Common Law, V. ane it 


G . : K e p » Vin. Abr. tit. 
and therefore if the Statute would reſtrain him, it ought to have negative Words, as, that it ſha]] States E. 6. 


not be lawiul for him to make a Leaſe for more than 21 Years, of that a Leaſe made for a longer phe $. 


Time ſhall not be good. And fo is the Diverſity, where a_Statute makes an Ordinance by 


affirmative Words, touching a Thing which was before at the Common Law, and which was not 
dare ar he Common Lane Dor” fl our principal Gale: the Words of the Act which give the” 
Eflare Tn the Land to the Ceftuy que Uſe, in the ſame Quality, Manner, Form, and Condition as be 
bad before in the Uſe, ordains and appoints the Manner of a Thing which was not before at the 
Common Law: And therefore altho* the Words of the Act are in the Affirmative, * yet they, 
contain a Negative, viz, and in no other Quality, Manner, Form, or Condition, And then if 462, 
the Wiic here ſhall have it in no other Manner or Form, ſhe muſt of Neceſſity have it as a 
nw Purchaſer, in which Capacity ſhe had the Uſe, and alſo ſhe muſt have it in the ſame Eſtate, 


g | Viz, 


P. Wms. 
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viz. .a Freehold jointly with her, Huſband for their Lives, and not in Tail by the Remitter, for 

that would be contrary to the Words of the Act, and the Senſe of the Words, as it is ſaid before, 

And if the Poſſeſſion is given to her in. ſuch Quality and Order, then it cannot afterwards b 
change in her, for if the firſt Poſſeſſion does hot work a Remiltter, it ſhall never after work a 
2 Hob, 2:6. Remitter, where the Entry of the Party is taken away. But if the Diſſeizor makes a Feoffment 
in Fee to the Uſe of the Diſſeizee, and afterwards the Diſſeizee enters, there he ſhall be remitted 

by bis Entry, but before his Entry he ſhall not be remitted, but ſhall be adjudged in Poſſeſſion 

by virtue of the Statute, cauſd qua ſupra z but when he enters, his Entry ſhall not be adjudged in 

reſpect of the Eſtate before executed by the Limitation of the Uſe, but in Reſpect of the firſt 

Diſſeizin, and therefore he ſhall be adjudged to be remitted. But in our principal Caſe the En. 

try was taken away by the Diſcontinuance z in which Cale if the firſt Eſtate does not remit the 

Wife, her Entry or Continuance afterwards cannot remit her. And when the Statute of Uſes 

| was made, there were many that were Ceſtuy que Uſe in Fee, who had a Right of Eſtate Tail to 

the Land, and had a Title of Formeden by Reaſon that their Anceſtors, being Tenants in 

Tail of the Land, made Feoffments to their own Uſes in Fee, and when the Statute was made, the 

b 34.4.8, Poſſeſſion of the Land was thereby conveyed to them; and yet it has been held by the Opinion 
rn of all the Judges that they were not remitted, becauſe the Statute gives the Poſſeſſion to them 
761. Dr. 24- in ſuch Form as they had the Uſe; and the Name of the Perſon, in whoſe Caſe (as it was ſaid) 
3. deln. vo the Judges were of that Opinion, was mentioned, Therefore in our Caſe the Remitter can. 
Hob. 255-, not happen after the firſt Eſtate any more than in that Caſe. And if ſhe ſhould be remitted, 
* . © *"rhien the Remainders here would be void, for the Act faith, that he who bath any Uſe in Remain- 
dA ®er, or Reverter, ſhall be adjudged in lawful Seizin, Eſtate, and Poſſeſſion of the Lands, Tenements, 
Remainders, Rever ſions, c. of the like Eſtate as be bad in the Uſe, and ſo it the Remitter was here 

granted, from thence it would follow that it happened ſo ſoon that the Remainder could not 

veſt, but it would deſtroy the Remainder, which being granted deſtroys the Text of the Statute, 

which ordains, that they ſhall have the Remainders of the Land as they had the Uſe, for which Rea- 

ſons the Remitter cannot ſtand with the Words of the Act. And as to the Inconvenience which 

it is ſaid would follow if ſhe ſhould. not be remitted, viz. that ſhe ſhould hold the Land charged 

© 2, Rol. R. 10. with the Incumbrances made by the Huſband, this is no Inconvenience at all, © for ſhe might 
| after the Death of her Huſband. diſagree to the Uſe and Poſſeſſion conveyed by Means thereof: 
. Leon. 199+ and bring her Action of Cui in vita againſt him who is in the next * Remainder, for the bringing of 
e See Poſt, 414- her Action againſt him is a Diſagreement in the Wife, and then the Poſſeſſion veſts © in the next 
| in Remainder as if the Wife had not been named, or as if ſhe had been named, and had been 
*T a1.E4,4.26, à dead Perſon in Law. As if the Uſe had been appointed to the Wife in Fee, then the Wife 
a. Fiz-Remitter might bring her Action of Cui in vita againſt the Feoffor, or his Heir, and they ſhould be Te- 
x5. Bro, 75 _ nants to her Action. For when a Feoftment is made to the Uſe of one in Fee, who refuſes, it is 
Bro. ibid, 21. as if it had been appointed to the Uſe of a F riar or Monk, or to the Uſe of an inanimate Thing, 

as Paul's Steeple, and then the Feoffment is without Conſideration, and ſhall be to the Uſe of 

z 8. P. Eee the Feoffor. And ſo the Wife has a Tenant; for her Cui in vita, and by the bringing of it ſhe 
Caſe H, 39. Ed. might purge and avoid all Inèumbrances. And it was alſo argued, that the Wife here, as the 
4. 3. 29. b Matter has now happened, might not be remitted by the Common Law, if a Re-feoffment had 

per Caund. Fitz. hęen been made to her and her Huſband, becauſe the Huſband has ſurvived the Wife. And 
T. 14. Ed. 4. 8. in Proof thereof, the Caſe in T. 21. Ed. 3. was alledged, which is, that the Huſband made a 

CE A Feoffment, the Feoffee re · infeoffed the Huſband and Wife, the Wife died, the Heir of the Wife 

13. 10. U, 4 entered, and the Huſband brought an Aſſize, and becauſe the Huſband ſurvived the Wife, ſo 

EY . Fe that the Heir of the Wife had one againſt whom he might bring his Action, it was awarded that 
\n. el. the Aſſize by the Huſband was maintainable. * So here inaſmuch as the Huſband hath ſurvived, 

LEY 3 might not be adjudged a Ræmitter in the Wife, if the Eſtate had been made by an immediate 
i 4. Co. 42-2 Feoftment according to the Courſe of the Common Law. And as to what has been ſaid, that 


1 the preciſe finding that the Wife was remitted ſhall ſtand in Force until it be traverſed, altho' 


. Rol. R.13%- the Matter before does not prove it, this is not ſo. For the Office of z2 Men is no other 

8 than to enquire of Matters of Fact, and not to adjudge ber e La I, for thas is the Office of 
Where a Jury the Court, and not of the Jury, and if they find the Matter of Fact at large, and further ſay that 
finds tine Matter thereupon the Law is ſo, where in Truth the Law is not ſo, the Judges ſhall adjudge according 
of Fact at targ*, to the Matter of Fact, and not according to the Concluſion of the Jury; and ſo here the find- 


eſtes againſt ing of the Remitter is void, if the Matter before does not prove it, which Dyer being on the 
aw, tne Ver- 


gier is good, and Other Side conceſſit, and diſcharged the two, who laſt argued, from this Point. Wheretore up- 
the Concluſion on the whole Matter the Wite was not remitted, but the Remainder to Catherine is good, and 
— 23 6 continues, and then ſhe and the ſaid Peter Se nigil her Huſband ought to have the Land; and 


70. b Dy. -thereupon it was prayed that ſo they might without being impeached by the Court, and whereas 
ig 21. an Order was before made by the Court that the ſaid Peter Seinigil ſhould pay to the King the 
Moor 105. litt. Iſſues and Profits of the Land not leaſed, if it was adjudged that the King was entitled, it was 
3 prayed that he might he diſcharged from thence. And upon this the Court, after the Arguments 
Heath's Max. were had, adviſed upon the Matter, and afterwards all the Court and the ſaid Juſtices agreed 
k 2. Co, 75. a. that the Wite was not remitted. And the Deeree recited that the Wife was not remitted by Force 

4 of the Uſe, and the Execution of the Poſſeſſion by the Statute. | coho 
i + Note, the ſaid ſaving in the Statute extends to Rights, Titles, and Actions which were before 


+ Heb. 256. the Statute of 27. H. 8. and not to Rights, Titles, or Attions given fince the Statute. 
; I | | | The 


. 


— 


. - * * 
0 n * wage - i * 
” — - | * 5 
" * ; 4 7 = N 9 . 4 1 


— 2 6 — 4 


— ts 


* . — 4. * —— — 244% ons — — A—_ 
— k ᷑ — — ts 
Ly 


r. Wa 
I Diu © f 71 ( ſb any ay 4 +3 112 wal 1 5 N 

The Decree containing the judgment and the Cauſe thereof. 15 -* 

Where by Inquiſition taken at Beccles in the County of Suffolk, the 2 th Day of March 3, 
in the ſeventh Year of the Reign of our late Rang Lord King Edward the Sixth, before Jobn 
Spencer Eſquire then Eſcheator of the ſaid County, by virtue of the King's Writ of Mandamus 
to the ſame Eſcheator directed, after the Death of Amy Townſend late Wife of Sir Roger Townſend 


Knight, it was found that the ſaid Amy long before her Death being ſeized in her Demeſq as of 


Fee Tal, to her and to the Heirs of her Body lawfully begotten, of and in the Manor of Akter- 


bam with the Appurtenances in the ſaid County, and of and in twenty Meſſuages, four hundred 
Acres of Land, one hundred Acres of Meadow, one hundred Acres of Paſture, two hundred 
Acres of Wood, and 10 J. Rent, with the Appurtenances in. Akenham, Cleydon, and Hemingſton 


in the ſaid County of Suffolk, and of and in the Advowſons of the Churches of Atenbam, Cleydon, 


and Hemingſton aforefaid, took to her Huſband the ſaid Sir Roger Townſend. By Force whereof 
the ſaid Sir Roger Townſend and Amy were ſeized of and in the Premiſſes in their Demeſn as of Fee 
Tail, as in the Right of the ſaid Amy. And ſo ſeized, the ſaid Sir Roger Townſend, the 28th 


Day of Ju, in the 29 Year of the Reign of the late King Henry the Eighth, infeoffed Sir John 


belton Knight, and divers others and their Heirs and Aſſigns of and in all the Premiſſes, to the 


Uſe of the ſame Sir Roger and Amy his Wife for the Term of their Lives, and the longer Liver 


of them, and after to the Uſe of Jobn Townſend Son and Heir Apparent to the ſame Sir Roger 
for Term of Life of the ſame John, and after his Deceaſe to the Uſe of Richard Townſend Son 
and Heir Apparent of the ſame Fobn, and to the Uſe of Catherine Wife of the ſame Richard, 
and the Heirs of the Body of the ſame Richard lawfully begotten ; and for lack of ſuch Iſſue, 
to other Uſes expreſſed in the ſame Office. And further it was found by the ſame Office, that 
the ſame Sir Roger and Amy, by Virtue of the ſaid Feoffment, and of the Statute lately made for the 
Execution of the Poſſeſſion of Lands to ſuch Perſon as had any Uſe of or in the ſame, were 


* 


ſcized in their Demeſn as of Fee Tail in the Right of the fame Amy, and the ſame Am in her 


Remitter and better Right. And that they ſo eing thereof ſeized did by their Writing indent- 
ed, dated the 26 Day of October in the 4 Year of the Reign of the ſaid King, Edward the Sixth, 
demiſe and let the Site of the ſaid Manor of Atenbam with divers Parcels of the ſame Manor 
recited in the faid Office according to the ſaid Indenture, unto the ſaid Richard Townſend for 
Term of 21 Years, by virtue of which Leaſe the ſaid Richard Townſend being poſſeſſed of the ſaid 
Eftate in the ſaid Manor and other the Premiſſes for Term of the ſaid 21 Years made his laſt 


Will and Teſtament, and by the ſame Will did conſtitute and ordain his Executor Thomas Town- 


fend, and after the ſaid Richard died, by and after the Death of which ſaid Richard 7 ownſend, the 
fad Thomas as Executor of the ſaid Richard, by virtue of the ſaid Leaſe for Term of Years 


Town to his Hand by the ſaid laſt Will and Teſtament, did enter upon the ſaid Site of the ſaid 
anor and other the Premiſſes contained in the ſaid Leaſe ; before which Time, that is to ſay, 
in the 35 Year of the Reign of the ſaid King H:nry the Eighth, the ſaid Fobn Townſ:nd was. de- 
ceaſed, and after the ſaid Amy, and likewiſe the ſaid Sir Roger Townſend died. By and after whoſe 
Deaths, the ſaid Manor and other the Premiſſes, being holden of the ſaid King Edward t 
Arth by the Moiety of one Knights- Fee, did deſcend and come to aw Townſend Couſin an 
Heir of the Body of the ſaid Amy lawfully begotten, that is to ſay, Son and Heir of the ſaid 
Richard Townſend, Son and Heir of the ſaid John Townſend, Son and Heir of the ſaid Amy, 
which ſaid Roger Townſend was of the Age of eight Years at the taking of che ſaid Inquiſition, 
as by the ſame Inquiſition returned into the Chancery, and there of Record remaining more 
plainly may appear. Whereupon ſince the Return of the ſaid Office, as well the Rents and Pro- 
fits of the ſaid Manor and other the Premiſſes hath been demanded by the Maſter and Counſel 
of the King's and Queen's Majeſties Court. of Wards and Liveries to their Highneſs's Uſe, as 
alſo the ſaid Thomas Townſend hath enjoyed the ſaid Leaſe of 21 Years before mentioned until in 
Eaſter laſt paſt, that Peter Seinigil Gentleman and Catherine his Wife before Wife of the ſaid 


- Richard Townſend, claiming the Poſſeſſion of the ſaid Manor and other the Premiſſes with the 


Rents and Profits thereof from the Death of the ſaid Richard Townſend, alledged that the ſame 
did to them jultly appertain and belong in the Right of the ſaid Catherine during her Life, being 
next in Remainder to the ſaid Manor and other the Premiſſes by virtue of the ſaid Feoffment 
thereof conveyed by the ſaid Sir Roger Townſend, as is aforeſaid. For the Proof whereof, and to 
avoid the Title of the Queen's Majelty the ſaid Peter Seintgil had further Day until the guindena of 
the holy Trinity then next following, at which Day the ſame Peter Seintgil with his learned Coun- 
ſel, and likewiſe the ſaid Thomas Townſend appeared in the ſaid Court, perſiſting in their ſundry 
Titles before ſer forth, which was had and debated at ſeveral Days given in the ſame Trinity 
Term. And for the Order of the ſaid Parties for that Time it was decreed by the Counſel of 
the ſaid Court, that either Parties with the Advice of their learned Counſel ſhould reduce their 
ſaid Matters into brief Caſes to be delivered to the ſaid Counſel of this Court, to be adviſed therein 
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until the quindecim of St. Michael then next following. And for the Order in the ſaid Manors 
and other the Premiſſes in the mean time, the ſaid Peter Seinzgil was admitted and licenſed by the 
Maſter and Counſel of the ſaid Court to receive the Rents of the Free Tenants and Copyholders 
of the ſaid Manors, and became bound in 100 J. to repay the ſame as the ſaid Maſter and Coun- 
ſel in the ſaid Michaelmas Term ſhould award and determine. And likewiſe it was ordered that 
the ſaid Thomas Townſend ſhould before the Feaſt of All Saints then next following bring and de- 
liver into this Court as well the Rents reſerved upon the ſaid Leaſe with the Arrearages thereof, 
and the Arrearages of the Increaſe and Improvement. of the ſame Rent, to be repaid over to 
them to whom the Right thereof ſhould appertain by the Judgment of the ſaid Maſter and 
Counſel. And fince, this preſent Micbaelmas in the firſt and Second Years of the King's and 
Queen's Majeſties Reign, upon the Sight of the Caſes delivered to the ſaid Maſter and Counſel 
by both the ſaid Parties, it hath been argued by the Counſel on both Sides three ſeveral Days for 
that Matter appointed, in the Preſence as well of two of the King's Juſtices at the Law, as of 
the ſaid Maſter and Counſel, whether the ſaid Amy were remitted to the Eſtate newly to her ex- 
ecuted by the aforeſaid Statute, as is before recited, and whether the ſaid Office were ſufficient to 
entitle the King's and Queen's Highneſs to the Wardſhip of the ſaid Manor and other the Pre- 
miſſes during the Nonage of the ſaid Roger Te ownſend the younger, or not. And foraſmuch ag 
upon thorough debating and arguing thereof it ſeemeth to this Court, and to the ſaid Juſtices, 
_ +. that the ſaid” Amy by the ſaid Eſtate conveyed to her of the ſaid Lands, by Force of the ſaid 
De, and the Execution of the Poſſeſſion thereof to her by the ſaid Statute, was not remitted to 
the ſaid Eftate Tail, but that the ſame remained diſcontinued, and by Reaſon thereof the Remain- 
deer limited to the ſaid Catherine is good, and continueth in her, until the ſaid Eſtate Tail be re- 
continued, and by Means thereof the ſaid Peter and Catherine ought to have and enjoy the Poſſeſ- 
fion of the ſaid Manor and all and ſingular the Premiſſes, and that the ſaid Matter compriſed in 
the ſaid Office is not ſufficient in the Law to entitle the King's and Queen's Highneſs to any the 
Premiſſes, it is therefore ordered and decreed by the ſaid Maſter and Counſel of this Court, the 
26 Day of November in the fir and /econd Years of the Reigns of our Lord and Lady, that the 
ſaid Peter Seintgil and Catherine his Wife, in the Right of the ſame Catherine, ſhall, notwithſtand- 
- ing the ſaid Title found by the ſaid Office, as is aforeſaid, from henceforth have, hold, and en- 
joy the ſame Manor and other the Premiſſes, with the Rents and Profits thereof from the Death 
of the ſaid Richard T 1 during the Minority of the ſaid Heir, (if the ſaid Catherine do ſo 
Jong live) without lett of this Court, or any other on the Behalf of this Court. And that like- 
wiſe without lett of the ſame Court the ſaid Peter Seintgil and Catharine and either of them ſhall 
have and take their Remedy, as by their learned Counſel ſhall be thought good, by the Common 
Law or otherwiſe againſt the ſaid Thomas 7 ownſend his Executors or Aſſigns, as well for the Poſ- 
ſeſſion of the ſaid Demeſns, and other the Premiſſes contained in the ſaid Leaſe, as for Pay- 
ment of the Arrearages .of the.Rents, and of the Increaſe and Improvements thereof fince the” 
Death of the ſaid Richard Townſend. And it is further ordered and decreed by the ſaid Maſter 
and Counſel, that the Auditor General of the ſaid Court ſhall defalk and allow the Arrearages 
of the Rent of the ſaid Manor and other the Premiſſes, and this Decree ſhall be his ſufficient 
Warrant for the Accompliſhment thereof, and to engroſs the Account thereof accordingly. Pro- 
vided always that if at any Time hereafter any other ſufficient Matter ſhall appear to the ſaid 
Maſter and Counſel for the King and Queen's Majeſty's Title, their Heirs or Succeſſors, of and 
in the ſaid Manor and other the Premiſſes during the Minority of the ſaid Heir, that then this 
| preſent Decree to be void. | | 8 
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Report F a Challenge talen in the Common Bench in the Term of St. Michael in rh 
2 ſecond 25 ears of the Reign q Ning Philip and Queen 2 ng tha Earl\ of 
Derby, in an Aſſize brought. before the \Yujtices of the: ſame. Bench by John Newdigate 

Plaintiff again him an John Anſell: for. Lands in the County:of Middleſex . The 

Parties were at Iſſue, and the Aſtæe was awarded, and the Jury appeared, and the 

Challenge was tak'n as hereafter follows. And it appears in the Rolli ef tb ſaid Teri © » © |) 
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cauſe he ſays, that he the aforeſaid Earl is, and on the Day of obtaining the Wrirof aſſize are FM 
aid, and before, was one of the Nobility and Peers of this Kingdom, having a Place and Voſce A good 


that nd t 


'F 


A thereupon the aforeſaid Ear! challenges the Array of the Panel of the Alize afbrefald. Be ac. . * 


in every Parliament of the ſame Kingdom; and becauſe the Array of the Panel of the  Aſfize Turned, when a 
aforeſaid was arrayed by Thomas Mey and William Hewet late Sheriffs of the aforeſaid County i; Party. 28. 
of Middleſex, no Knight being named and returned in the ſame Panel of that Array, as there Wer 103. fl. 37. 


p | | 2 vin. Abr, tit. 
ought to be accordin y to verify; where Tr. 2 1. 
hs ſame Earl prays Juen, and that the Panel may be quaſhed. ASE erefp Far C. Dy. pits 
And the aforeſaid Jobn Newdigate ſays, that the aforeſaid Challenge of the aforeſaid Earl tobe Lon — 


the Array of the Panel of the Aſſize aforeſaid by the ſaid Earl above alledged, is inſufficient in == 2 


Law to quaſh the Array of the ſaid Panel, and that he has no Neceſſity, nor is by the Law af Cai by the - 


the Land bound to anſwer that Challenge in Manner and Form. aforeſaid above * ** 
this he is ready to verify, wherefore he prays Judgment, and that the Array of the ſaid Pane pro Ps A 
may be affirmed. . he rn Vn ni 105 „n nm un 

And the aforelaid Earl, for that he has above alledged ſufficient Challenge to quaſh the Array 
of the Panel aforeſaid, which he is ready to verify, which ſaid Challenge the aforeſaid abn 
Newdigate does not deny, nor thereunto in any wiſe anſwer, but alrogether refuſes to admit 
Averment thereof, prays Judgment, and that the Array of the Panel of the Aſſize aforeſai 
may be quaſhed. 5 age | e | 1751 911913 facts 
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« EC Gein, The Words of every venire facias are ſo, and yet a Man ſhall take the Inqueſt although 
no Knight be returned. © Stone. We have great Regard to their coming the & 
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And becauſe the Juſtices here will adviſe of and upon the Challenge before they give Judg- Tic ret ef the 

meat thereon, Day is given as well to the aforeſaid Fobn Newdigate as to the aforeſaid Earl, and Record. 
likewiſe to the aforeſaid Jobn Anſell, and alſo to the Recognitors aforeſaid now here appear = 

ing, until Thurſday next after the OFave of St. Martin next coming, to hear their ] udgment | 

thereupon. At which Thurſday here came as well the aforeſaid Joby Newdigate, as the afore- 

laid Earl and Jobn Anſell by their Attornies aforeſaid, and the aforeſaid Recognitors being called 

in like Manner came. And thereupon the aforeſaid Challenge of the aforeſaid Ear! to the Array 

of the Panel of the Aſſize aforeſaid being ſeen, and by the Juſtices here more fully underſtood, 

it ſeems to the ſame Juſtices here, that the Array of the Panel of the ſaid Aſſize, in Manner 

and Form aforeſaid by the aforeſaid late Sheriff of Mzddleſex arrayed and. returned, is infuffici- 

ent and of no Force or Effect in the Law. Therefore it is conſidered, that the ſaid Panel be 

quaſhed, and wholly holden for none. e ee ee 
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The Pleadings: Buckley 2erſus Rice I homas. 
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Note the Writ | 


— — 


_ 4 


* 
* OI 


3 


and adjudged in the Common Bench by the Jaflites of the ſame 


* 
** 
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which he owes 


hoſen by Citizens and Burgeſſes, and no other, and to the Sheriff 


af the County returned, and upon their Returns received and accepted by the Parliament before 
then holden. And alſo whereas by Authority of a Parliament holden at Veſtminſter the eighth Year 


of the Reign of the ſame late King Henry the S:xth, it was ordained, in what Manner and Form 


of the Shires coming to the Parliaments from thenceforth to be holden ſhuuld be 
how the Sheriffs of the ſame Counties thereupon ſhould make their Returns, as in 
che ſame Statute more fully appears; By Force of which Statute Elections of Knights to come 

>: the Parliaments ſometimes have been duly made, and lawfully returned, until then of late 

ime that divers Sheriffs of the Countics of the Realm of England, for their ſingular Avail and 
Lucre, have not made due Elections of the Knights, nor in convenient Time, nor good Men 
and true returned, and ſometimes no Return of the Knights, Citizens, and Burgeſſes lawfully 
choſen to come to the Parliaments, but ſuch Knights, Citizens, and Burgeſſes have been returned 
which were never duly choſen, and other Citizens and Burgeſſes than thoſe which by the Mayors 
and Bailiffs were to the ſaid Sheriffs returned ; and ſomerimes the Sheriffs have not returned the 
Writs which they had to make Election of Knights to come to Parliament, bur the ſaid Writs 
have embeziled; and moreover made no Precept to the Mayor, and Bailiff, or to the Bailiffs or 
Bailiff, where no Mayor is of Cities and Boroughs, tor the Election of Citizens and Burgeſſes to 
come. to Parliament, by. Colour of theſe Words contained in the ſame Writs, viz. that in 
your full Cl ty you cauſe two Knights to be elected for your County, and for every City in your County 
7050 Citizens, and for every Borough in your County two Burgeſſes. And allo becauſe ſufficient Penalty 
and convenient Remedy for the Party in ſuch Caſe grieved. was not ordained in the ſaid Statutes 

zainſt the Sheriffs, Mayors, and Bailiffs, which do contrary to the Form of the ſaid Statutes, 
he ſame late King Henry the Sixth, conſidering the Pretniſſes, by the aforeſaid Authority of the 


RES 


ſaid Parliament holden the ſaid enty-tbird Year of his Reign ordained, that the ſaid Statutes 


| ould be duly kept and obſerved in all Points: and moregyer, that every Sheriff, after the Deli- 


very of any ſuch Writ to him made, ſhould make and deliver without Fraud a ſufficient Pre- 
cept under his Seal to every Mayor and Bailiffs, or to Bailiffs or Bailiff, where no Mayor is of 
the Cities and Boroughs. within his County, reciting the ſaid Writ, commanding them by the 
ſame Precept, if it be a City, to chuſe by Citizens of the ſame City, Citizens, and in the ſame 
NE and Form if it be a Borough, by the Burgeſſes of the ſame to chuſe Burgeſſes to come 


to the Parliament. A that the ſame Mayor and Bailiffs, or Bailiffs or Bailiff where no Mayor 


is, ſhould return la 


, lly the Precept to the ſame Sheriffs, by Indentures betwixt the ſame She- 
riffs and them to be made of the ſaid Elections, and of the Names of the ſaid Citizens and 
Burgeſſes by them ſo choſen, and thereupon that every Sheriff ſhould make a good and Fight 


ful Return of every ſuch Writ, and of every Return by the Mayors and Bailiffs, or Bailiffs or 


Bailiff where no Mayor is, to him made. And that every Sheriff at every Time that he doth 
tatute, or any other Statute for the Election of Knights, Citizens, and Bur- 
ent before that time made, ſhould incur the Pain contained in 


Liberties, Rights, Privileges, and Laws within this Realm, and other the King's Dominions, 
" . 9 


* 
— . 


dit Fg —— ———U— ñ̃7j˙*0 — — 2 de tho 


—— * „ 


—— —— —— - — — ——— 


Buckle 


ice J h 


The Pleadings- 


„ — — — * 
CTY [1 , Rm E 
mas; 119 
2 — uid mo es +0 A . © — 


— — 
— 


«her the King's Subjects naturally both within the fiche have, enjoy, and inherit, And 
further eden r. 1 was enacted and eſtabliſhed amongſt oth T Things, that for the ſame 


: n 


Parliament holden the ſame #wenty- worth" Year, and all other Parliaments thenceforth to be 
held and kept for this Realm of Englang, one Knight ſhould be elected to the ſame ' Parliaments 


for every of the Shires of Brecknock, Radnor, Montgomety, and Denbigh, and for every other 


Shire within the faid Country or Dominion of Wales, and the Election to be in like 


an ner 


and Form as Knights of Parliament-be elected in ather Counties of this Realm, as in the ſame - 


Statute made the ſame /wenty-ſeyenth Year amongſt other Things more fully appears. And alfo © 
whereas in a Statute made in the Parliament of the ſaid late King Henry the Eighth holden at 


Weſtminſter upon Prorogation the 22d Day of January in the 34th Year of his Reign, and afterwards 


continued to and until the 12th Day of May in the 35th Year of the Reign of the ſame late King,. 


and on the ſame 12th Day of May in the 35th Year aboveſaid there holden, amongſt other 
Things it is enacted by the royal Highneſs, and the Lords Spiritual and Temporal, and the Com- 


mons in the ſame Parliament then afſembled, by Authority of the ſame Parliament, that all the | 


* King's Subjects and Reſiants in Wales ſhall find at all Parliaments thereafter to be holden in E- 


land Knights for the Shires, and Citizens and Burgeſſes for Cities and Towns, to be named and 


choſen by Authority of the King's Writ under the great Seal of England, according to the Act 
in that Caſe provided, as in the ſame Statute made the ſaid 34th and 35th Years amongſt other 
Things more fully appears. And whereas the Lady Mary now Queen of England, the 14th 
Day of Auguſt in the firſt Year of her Reign, by her Writ. bearing Date the ſame 14th Day of 
Auguſt, iſſuing out of her Chancery then being at Weſtminfter in the County of Middleſex under 
her great Seal of England, directed to the then Sheriff of her County of Angleſea, reciting by the 


fame Writ, Whereas the ſame Lady the Queen now, by the Advice and Aﬀent of her Council, 


for certain urgent and important Buſineſs concerning the ſame Lady. the Queen now, the State 


and Defence of her Kingdom of England, and of the Church of England, hath appointed and 


ordained a certain Parliament of the ſaid Lady the Queen now to be held at Veſtminſter in the 
County of Middleſex the fifth Day of Oober then next to come, and there to have Conference 
with the Prelates and Nobility of her ſaid Realm, commanded the ſame Sheriff of Augleſea by 
the ſame Writ firmly enjoining him, that having made Proclamation of the Day and Place afore- 
ſaid in his next County to be halden after the Receipt of the ſame Writ, he ſhould cauſe one Knight 
wearing a Sword, the moſt fit and diſcreet of his County, and one Burgeſs of the moſt diſcreet 
and ſufficient Men of the Borough called Shiretown in the ſame County, to be freely and indiffer- 
ently elected by thoſe that ſhould be intereſted in ſuch Proclamation, according to the Form of 
the Statute and Ordinances thereof made and provided, and. the Names of the ſame Knight and 


Burgeſs ſo elected to be inſerted in certain Indentures thereof to be made between him the ſaid 
then Sheriff and thoſe who ſhould be intereſted in ſuch Election, although ſuch N and Bur- 


geſs elected were preſent or abſent, and that he ſhould make them to come at the ſaid Day and 


Place; ſo that the ſame Knight for himſelf and the Commons of that County, and the ſaid Bur- 


geſs for himſelf and the Commons of the Borough aforeſaid, ſeverally of themſelves ſhould have 
full and ſufficient Power to do and conſent to thoſe Things, which (by the Favour of God) 
might then there happen to be ordained, touching the Buſineſs aforeſaid, by the common Coun- 
cil of the Realm of the ſaid Lady Queen of England: to the End that her ſaid Buſineſs might 
not in any wiſe remain unfiniſhed by Reaſon of the Defect of ſuch Power, or of the haſty and 
imperfect Election of the Knight and Burgeſs aforeſaid. Alſo the ſame Lady the Queen now en- 
joined that neither the then Sheriff, nor any other Sheriff of her ſaid Realm of England ſhould 
be in any wiſe elected. And that the ſame Sheriff of the Lady the Queen ſhould without Delay 
diſtinctly and plainly under his Seal and the Seals of them who ſhould be preſent at that Election 
certify into her Chancery, at the ſaid Day and Place, the ſaid Election made in his full County, 
remitting to the ſame Lady the Queen the other Part of the Indentures aforeſaid annexed to the 
ſame Writ, together with the Writ itſelf, as in the ſame Writ is more fully contained. Which 
ſaid Writ the tenth Day of September, in the firſt Year of the Reign of the ſaid Lady the Queen 
now, at Beaumaris in the aforeſaid County of Angleſea was delivered to the aforeſaid Rice (the 
ſame Rice then being Sheriff of the aforeſaid County of Angleſea) by the Hands of one William 


Banicn; and that the aforeſaid Rice, at his next County, within the ſame County of Augleſea, af 


ter the Receipt of the ſaid Writ, and by virtue of the ſame, viz, the 14th 57 of September in 
the aforeſaid firſt Year of the Reign of the ſaid Lady the Queen now, in his full County then 


holden at Beaumaris in the aforeſaid County of Angleſea, in the Shire-houſe there, before the 


ſame Rice then Sheriff of the ſame County of Angleſea, cauſed the ſame Writ to be read, and alſo 


public Proclamation to be made of the ſaid Day and Place of the Parliament aforeſaid afterwards 
to be held, and of the chuſing according to the Form and Purport of the fame Writ, one Knight, 


wearing a Sword, the moſt fit and diſcreet of the County aforeſaid, and one Burgeſs of the moft 
diſcreet and ſufficient Men of the aforeſaid Borough called Shiretown in the ſame County, to 
come to the ſame Parliament, as he was commanded to do by the ſaid Writ, and according 
to the Form thereof, viz. between the Hours of eight and nine of the ſame 14th Day, whereupon 
they proceeded then there in that full County to the Election of one Knight for the ſame County 
of Angleſea, by the Men reſident in the. ſaid County, and preſent at the ſaid Proclamation, 


And although the ſame Richard Buckley, who then and long before was a Knight wearing a 


Sword, abiding and dwelling at Beaumaris in the aforeſaid County of Angleſea in Wales, and born 
in the ſame County, was, in the ſame full County, the ſaid 14th Day between the Hours of eight 
and nine, then and there duly elected and nominated to be a Knight of the ſaid County for the 


ſaid Parliament, to come for the ſame County to the ſaid Parliament, by the * greatef Number Rag, Eatr, 
of Men then reſident within the ſaid County of Angleſea, and there preſent at the ſaid Time of 7. . 
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the Proclamation aſoreſaid made, and intereſted in the ſaid Proclamation there, each of whom 
could then diſpend 40. of 'Freehold and more by the. Fear within the ſaid County, of which 
| ſaid Election by proteſting that the aforeſaid Rice made no Indenture between him ar the afore- 
| ſaid EleQors, according to the Form and Effect of the Statute aforeſaid, nevertheleſs the ſame 
4 Richard, in Fact ſays, that the aforeſaid Rice the Statutes aforeſaid not weighing, and the Penal- 
ties ordained in the ſame not fearing, at the aforeſaid Y Day of O#ober did not return to the 
ſaid Lady the Queen now, into her Chancery at Weſtminſter in the County of Middl:/ex, the ſaid 
Richard to be a Knight of the ſaid County of Augleſea for the ſame. Parliament, according to the 
Form and Effect of the Election and the Statute aforeſaid, but returned the ſaid Writ, and a cer- 
tain Indenture thereunto annexed, ſpecifying the ſame to be made between him the ſaid Rice, then 
Sheriff of the ſaid County of Angleſta, and William Wood Eſquire, Jobn Lewis Eſquire, and other 
Gentlemen, intereſted in the ſaid Proclamation, and in the ſaid Indenture named, and containing 
that the ſaid William and John and other Freeholders of the County aforeſaid, in the ſaid full Coun. 
ty of Angleſea holden before the ſaid Sheriff the aforeſaid: 14th Day at the ſaid Town of Beau. 
| maris elected one William Lewis Eſquire, between the Hours aforeſaid, to be a Knight for the 
ſaid Parliament, to come to the ſame Parliament ſor the ſaid County, contrary to the Form of 
the aforeſaid Statute made the ſaid 23d Year of the Reign of the aforeſaid late King Henry the Sixth, 
whereby an Action has accrued to the ſame Richard to demand and have of the aforeſaid Rice 
the aforeſaid 100 J. Nevertheleſs the ſaid Rice although often requeſted the aforelaid 100 J. to the 
fame Richard hath not yet rendered, but the ſame to render to him hath hitherto refuſed, and yet 
| doth refuſe, wherefore he ſays that he is damaged, and hath damage to the Value of 40 J. And 
5 | thereupon: he produces Suit, &c, . And the ſame Richard further ſays, that the aforeſaid County 
a of Angleſea is and at the Time of the making the aforeſaid Statute in the ſaid 27th Year of King 
Henry the Eighth, and long before, was one of the Counties of the ſaid Country or Dominion of 
Wales aforeſaid. And this, &c. | 
And the aforeſaid Rice by Thomas Carpenter his Attorney comes and defenòs the Force and 
murs, Injury when, Sc. And ſays that the aforeſaid Matter in the Declaration aforeſaid above ſpecificd 
is inſufficient in Law. for the aforeſaid Richard to have and maintain his Action aforeſaid againſt 
the ſaid Rice, and that he has no Neceſſity nor is by the Law of the Land bound to anſwer the 
ſaid Matter in Manner and Form aforeſaid declared; and this he is ready to verify, wherefore for 
Want of ſufficient Matter in the ſaid Declaration ſpecified the ſame Rice prays Judgment, and that 
the aforeſaid” Richard may be precluded from having his action aforeſaid againſt him, Sc. 

Og - And the aforeſaid Richard, for that he has above declared ſufficient Matter in Law in his De- 
Joiner in ** claration aforcſaid to maintain his Action aforeſaid, which he is ready to verify, which faid Mat- 
ter the aforeſaid Rice does not deny, nor thereunto in any wiſe anſwer, but the ſaid Averment 
wholly refuſes to admit, prays Judgment, and his Debt aforeſaid together with his Damages, Sc. 
to be adjudged to him, c. And becauſe the Juſtices here will adviſe of and upon the Premiſ- 
ſes before they give Judgment thereon, Day is given to the Parties aforeſaid here until the Oc- 
jave of St. Hillary, to hear their Judgment thereon, becauſe the Juſtices here not yet, Sc. At 
which Day here came as. well the aforeſaid Richard as the aforeſaid Rice by their Attornies afore- 
ſaid. Aud becauſe the Juſtices here will further adviſe of and upon the Premiſſes before they give 
Judgment thereon, Day. is therefore given to the Parties here until from the Day of Eaſter in 
fifteen Days to hear their Judgment thereon, becauſe the Juſtices here thereof not yet, Sc. At 
which Day here came as well the aforeſaid Richard as the aforeſaid Rice by their Attornies aforc- 
ſaid. And becauſe the Juſtices here will further adviſe of and upon the Premiſſes before they 
give J dgment thereon, Day is therefore given to the Parties aforeſaid here until on the Mor- 
row af, the Holy T. rinity, to hear their Judgment thereon, becauſe the Juſtices here thereof not 
yet, Se. bett | bo | | 


The Ask. The Caſe was recited briefly as follows. Sir Richard Buckley Knight has brought an Action of 
Tia. 1 & 2. F. Debt ſor 100 J. againſt Rice Thomas, and in his Declaration has recited a great Part of the Sta- 
Rr "upon the tüte made in 23. H. 6. concerning the Elections of Burgeſſes and Knights to come to Parlia- 


Starute of 23. H. ment, whereby amongſt other Things) it is ordained, that every Sherifi, at every Time that he 
badly, oi gs doth' contrary to the ſame Statute, or any other Statute then before made for the Election of 
him L Knights, Citizens, and Burgeſſes to come to Parliament, ſhould incur the Penalty contained in 
ages in Wale the Statute -of * 8. H. 6. and further ſhould forfeit and pay to every Perſon thence afterwards 
21 land, an choſen Koight, Citizen, of Burgeſs in his County to come to any Parliament, and not duly re- 
adjudged (f.) turned, or to any other Perſon that iv Default of ſuch Knight, Citizen, or Burgeſs will ſuc, 
89 1007. and that every Knight, Citizen or Burgeſs ſo grieved, ſeverally, or any other Perſon that 
3s is afull and fuffi- in their Default will ſue, hall have his Action of Debt againſt the ſaid Sheriff, or his Exccutors 

. or Adminiſtrators, to demand and have the ſaid 100 J. with his Coſts expended in ſuch Calc. 
was elected. And alſo in his Declaration has recited, that by the Statute of © 27, H. 8. it was enacted and 
S renrally, Eſtabliſhed, that the Country or Dominion of Wales ſhould be, ſtand, and continue from thence- 
without thewing forth for ever incorporated, united, and annexed to and with this Realm of England; and that 


wy I every Perſon born, or thence afterwards to be born in the ſaid Country or Dominion of ales, 
that the — ſhould have and inherit alland every Liberties, Franchiſcs, Rights, Privileges, and Laws within this 
2 2 hen Realm, and other the King's Dominions, as other the King's Subjects naturally born within the ſam? 
aexes Wales have and inherit. And that it was then ordained, that for the ſame Parliament of 27. H. 8. and 
— all other Parliaments thenceforth to be held for this Realm of England, one Knight ſhould be choſcn 
———— 7 ae i | 
| — — ne q * 16. for not returning him a Knight of a Vg County to the Parliament of England S. C, Dy. 113, pl. 57. | 
7 23. H. 6. cap, 15. * 8. H. 6. cap. 7. 0 27. H. 8. cap -· a/. 1 h : 
ef $* 171 9 : 2 
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for the ſame Parliaments for every of the Counties within the Country and Dominion of Wales, and 
the Election to be in ſuch Manner and Form as Knights of Parliament are elected in other Coun- 
ties of this Realm. And alſo in his Declaration he has recited, that in the Act made in the 34 
and 35 H. 8: (which was made concerning certain Ordinances in Wales) it is enacted, that all 
the King's Subjects and Reſiants in Yales ſhould find at all Parliaments thence afterwards to be 
holden in England, Knights for the Counties, and Citizens and Burgeſſes for Cities and Towns, 
to be named and choſen by Authority of the King's Writ under the Great Seal of England, ac- 
cording to the Act in ſuch Caſe provided. And he recites further in the ſaid Declaration, that the 
Queen the 14 Day of Augu#, in the firſt Year of her Reign had ſent her Writ to the Sheriff 
of Avgleſea, to cauſe one Knight of the ſame County to be choſen to come to Parliament to be 
holden the Day of Ofober then next to come. And he ſhews by the ſame Declaration, that 
according to the Form and Purport of the ſame Writ the ſaid Sheriff in his full County proceed- 
ed to the Election of a Knight for the ſame County: and that the Plaintiff himſelf was choſen 
and nominated a Knight of the ſame County to corne to Parliament for the ſame County, by 
the greater Number of Men then reſiant within the ſame County of Angleſea, proteſting that the 
ſaid Rice made no Indenture between him and the Electors concerned in the ſaid Election, yer 
the ſame Plaintiff ſays in Fact, that the ſaid Rice did not feturn the ſaid Plaintiff to be a Knight 
of the ſaid County, according to the Form and Effect of the ſaid Election and Statute, but re- 
turned the ſaid Writ, and an Indenture annexed to it, containing that one William Lewis was 
choſen Knight to come to Parliament for the ſame County, by which an Action has accrued to 
the Plaintiff to demand of the Defendant the ſaid 100 J. And further the Plaintiff avers that the 
ſaid County of Anęliſea is, and at the Time of the making the ſaid Act of 27. H. 8. and long 
before was one of the Counties of the ſaid Country or Dominion of Wales. And upon this De- 
claration the Defendant has demurred in Judgment. | | | 
And three Exceptions were taken to the Declaration, and argued at the Bar. The firſt was, Exception i. 
that it was not declared preciſely that the Plaintiff was choſen Knight for the County, but it is 
alledged that alto he was choſen Knight, &c. and the Word in the Record is (licet) he was 
choſen, which (it is ſaid) is not an Allegation in Fact that he was choſen, but is only an argu- 
mentative Allegation, which is not ſufficient for the other Party to traverſe, or to take Iſſue upon, 
and therefore it was ſaid the Declaration is not good. | 
The ſecond Exception was, in that the Plaintiff faith, altho' he was choſen by the greater Exception 3. 
Number of Men then reſiant within the ſame County, yet the Defendant returned another, &c. | 
which Allegation (it was faid) is not good, inaſmuch as he does not ſhew the Certainty of the 
Number, as to ſay, that he was choſen by 200, which was the greater Number, and thereupon 
a certain Iſſue might ariſe whether he was elected by ſo many or not; but as it is alledged (it was 
faid) there is no Certainty at all, for he ſhews the Election by a confuſed Multitude, the Num- 
ber of which, if Iſſue ſhould be joined, the Jurors ought to take Notice of, which would be un- 
reaſonable, and it is more fit to be ſhewn by the Plaintiff himſelf, ſince it lies in his Conuzance. 
For (it was ſaid) by his affirming that he was choſen by the greater Number, thereby he takes 
Conuſance of the Number ; for he cannot take Notice of the greater without taking Notice of the 
leſs, for the greater is in reſpect of the leſs ; wherefore in that he affirms his Knowledge of the 
greater Number, therein he affirms his Knowledge of the leſſer Number, and conſequently of the 
whole Number, and becauſe he has not ſhewn the certain Number in the Count, therefore (it 
was ſaid) the Count is not good. | | : | 
The third Exception was to the Matter. For it was ſaid, that Wales, altho* it was a long Exception 3. 
Time under the Government of the Kings of England, yet it was not parcel of the Realm of Eng- 
land, nor were the People of it bound or ruled by the Laws of England, nor did they come to 
the Parliaments of England until the Statute of 27. H. 8. by which it was ordained that one 
Knight for every Welſb County ſhall come to the Parliament of England; and the Election of 
them is appointed to be in the ſame Manner, Form, and Order as Knights of Parliament are 
elected in other Counties of this Realm; and that they ſhall have like Dignity, Preheminence, 
and Privilege, and ſhall have ſuch Fees as other Knights of Parliament have and are allowed, 
and the Fees of the Knights to be levied of the Commons of the County where they are elected. 
But the Statute does not make Mention of the Return of the Sheriff, nor of the Penalty againſt 
the Sheriff for a falſe Return, but this (it was ſaid) remains as it was before the Statute of 23. H. 
8. in which Caſe the Penalry of the Statute of 23. H. 6. does not extend to Officers of Wales, be- 
cauſe Wales was not then parcel of the Realm, as it is ſaid before. And for this Cauſe (it was ſaid) 
the Action of Debt for the 100 J. is not maintainable againft the Defendant. And theſe Matters 
were argued at the Bar firſt by Gawdy and after by Dal;/on Serjeants being of Counſel with the De- 
fendant : And on the other Side firſt by Dyer, and afterwards by Catline, Serjeants. But I have 
omitred their Arguments, becauſe I did not hear the whole of them. And now on Saturday the 
22 Day of Fune, in this preſent Trinity Term, it was argued by all the Juſtices, as follows. | 
Staunford puiſn Juſtice, It ſeems to me that the Plaintiff ſhall be barred. As to the firſt Ex- Staunford ]. 
ception, it appears to me that the Allegation of the Election, which comes under this Word (* licet ) * See the con- 
is not well nor effectually alledged. Þ For hors is a Ground in Law, that in Declarations cer- ae ves, 
1 


— — td _ 


* 
—ä ̃ die — com _ — ᷣͤ —— 


p4 . — — — . pat S- | 4 : 2 — 
MAG r cc 


—— — 


4 
4 „ W * , — 
2 Nr - _m 6 ” 


1 licet is a direct 
tainty affirmative, 


Yelv. 21, Cro . E. 75. Hardr. 3+ 48. N. Bendl. 297, Comyns 633. Heath's Max. 164. 16 5. f See Ante 84. (e) and the Books there cited. 


WE ED 
* 8 53 — 
— r 
- 21 
_—_— _— „ „ —— - 
a * * 
= - 
— * 
” * oy 


— 
* VU 
Was * - 
— 
4 . 


us - 
42 —— o = 
— — 


2 <= — 
I yy — 5 4406 — 
2 : > 


* 12 
I" 


® 


— 


Trinity Term. 1. & 2. Philip and Mary. in C. B. 


2 M. 38. H. 6. 
13. 14. Fitz. 
Ley. 19. Bro. 
66. 


b WI. 9. H. 6. 
35. pl. 8. Fitz. 
Feoffment 5. 
2. Rol, Abr. 
403. L. pl. 2. 


* 


tainty ought to be alledged by apt Words of Affirmation, and if it is not, the Declaration is not 

And therefore if a Man will bring an Action ot Debt upon an Obligation, and declare 
in this Form, viz. it appears by the Obligation that the Defendant ſtood bound to the Plaintiff 
in 20 J. which he has not paid the Plaintiff, this Declaration is not good, becauſe it is not alledg- 
ed by Matter in Fact that he was bound to him in the 20 4. but the Bond is alledged by way of 
Recital only: And in 11. H. 6. a Man brought an Action of Debt againſt a Goaler who had let 
one at large that was in Execution in his Cuſtody ſor the Sum in Demand, and declared that he 
had let him at large, by which Means the Plaintiff excluſus fuit de debito ſuo, and this Declaration 
was held not good, becauſe he did not ſay expreſly that he was not ſatisfied when he let him 29 
at large, for that was the Reaſon why he ſhould not maintain the Action againſt the Goaler, 
which he did not alledge but by Implication, and by Implication it was alledged, for if the 
Goaler let him go at large, by which the Plaintiff was barred of his Debt againſt the Priſoner, 
thereby it is implied that his Debt was then unpaid ; but the Count was holden not good, becauſe | 
it was not affirmed preciſely as it is ſaid before. And in 38. H. 6. where in an Action of 
Debt the Plaintiff counted that the Defendant retained him in his Service by the Space of eight 
Years to ſerve him in all Occupations, paying him 20 s. yearly, and counted further that he ſer- 


ved him for the Time, and ſo an Action accrued for 8 J. being in Arrear for his Salary ; and the 


Defendant waged his Law, and notwithſtanding that he ſhould not have had his Law if he had 
retained him in Huſbandry, and notwithſtanding that the Service of Huſbandry is contained in 


theſe Words (all Occupations), yet it is there adjudged that the Defendant ſhould be received to 
his Law, becauſe it was not fully expreſſed, but implicatively only, that- he was retained in 


Huſbandry, which Implication is not ſufficient. And fo in Counts if the effectual Point of them 
is not fully alledged by Words in the affirmative, they are not good, altho? it is contained by 
way of Recital or Implication. Then it is to be ſeen how the Plaintiff has here alledged that he 
was choſen a Knight to come to Parliament. And it ſeems to me that he has not alledged it by 
a full Affirmation; and thereupon the Meaning of this Word (licet) ought to be weighed and diſ- 
cuſſed, + And in order to underſtand it truly, being a Latin Word, we ought to follow the Steps, 
of our Predeceſſors Judges of the Law, who when they were in Doubt about the Meaning of 
any Latin Words enquired how thoſe that were ſkilled in the Study thereof took them, and 
purſued their Conſtruction. As in 9. H. 6. where the Defendant in Replevin avowed for Da- 
mage feaſant in Land let to him by an Abbot and Convent, and the Plaintiff made Title to Com- 
mon in the Land by Grant; the Defendant pleaded in Bar a Deed indented, wherein it was con- 
tained that the Father of the Plaintiff, by whom he claims Common, renunciavit toti Commun æ, 
quam habere conſuevit averiorum ſuorum cum averns of the Tenant of the Land, and Exception was 
taken to the Deed, becauſe the Words had no Meaning, et non allocatur, for that this Word and 


Verb renunciavit requires a dative Caſe, and not an Accuſative after it, wherefore it is there held 


that it had a ſufficient Meaning. And fo it appears there that they purſued the Senſe of the 


. 7:0 Grammar in the Conſtruction of the ſaid Word, being a Latin Word. So in 7. H. 6. where an 


39. pl. 4. Fitz. 
Error 17. Bro. 
69. fours 27. 
See 2. Hawk. 


Indictment was found for a Treſpaſs done die Jovis proximo poſt diem Pentecoſtes, and there Error was 
ſucd for the Incertainty of the Day, becauſe dies Pentecoftes is every Day of the Week, and the 


p. C. 236. $73. Pentecoſt is thus defined, viz. Pentecoſte, dicitur a penta, (quod eft quinque), et cofle, (quod eſt de- 


that an Indict- 
ment ſo found 15 


Fitz. Amend- 
ment 24. Bro. 


81. 


e Hig. H. 7. 


16 pl. 8. 


cem), et hoc eſt quinquies decem dies poſt Paſcha, and that is, dies Dominicus. And therefore we 
may ſee that our Predeceſſors have enquired and followed the Senſe of the Latiniſts in Latin 


Words. And ſo in 11. H. 6. in Forgery of falſe Deeds the Writ was, quod falſa conſpiratione 
' habita imaginavit, &c. and Exception was taken to the Writ, becauſe there is no ſuch Latin 


Word: for it is not imagino, -as, but it is imaginor, -aris, and therefore the Writ ſhould be ima- 
inatus fuit : and there foraſmuch as by the Grammar the Latin was not good, the. Writ was 
holden bad, and therefore it was amended. So in 9. H. 7. it appears that one was bound in an 
Obligation upon this Condition, that if he paid 5 J. of fine Gold, that then, &c. and the Obli- 
gation was puri auri, and there the Judges were in Doubt what was Latin for ue Gold, and (as 
it appears by the Book) the Maſters of Grammar were put to give their Opinion what was Latin 
for fine, and they could not tell. So that our Predeceſſors have always conſulted about the Mean- 
ing of Latin Words with Grammarians and others that beſt underſtand them, and ſuch Senſe 
as the Grammar warrants and allows they have admitted ; wherefore I apprehend that the Gram- 
mar is the moſt proper Judge of the Meaning of this Word (/icez), being a Latin Word. And as 
I take it, licet by the Rules of Grammar is. a Conjunction adverſative, and it is rarely uſed but 
where there are two Matters alledged together, and neither of them is a perfect Sentence by it- 
ſelf without the other: and the firſt Matter comes under the Word (licet), and the laſt under this 
Word (tamen), for the tamen is the Relative, and the licet is its Antecedent; and the /icet is ſel- 
dom put in the firſt Part, but where the tamen is in the laſt Part, for it is ſubſequent to the licet. 
And the Cauſe why it is called a Conjunction adverſative is, becauſe that which is contained in 
the firſt Part is contrary to that which is contained in the ſecond Part, or in other Words, that 
which comes under the licet is contrary to that which comes under the tamen, and therefore it is 
called adverſative, quid quod contrariatur, adverſatur. And that which is preciſely affirmed is the 
laſt Part, viz. that which comes under the tamen, for that is the Allegation in Fact. And the 


firſt Part is not a preciſe Affirmation in Fact, but is an Affirmation contained by Implication un- 
| | der 
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der the licet, and is alſo an Affirmation in Anſwer to the Adverſative, that is, the tamen, which ' 
has after it the Negation, viz. that he did not return the Plaintiff, Cc. which Affirmations are 
only argumentative Affirmations, and therefore the Defendant may not traverſe it. And for an- 
other Cauſe alſo he may not traverſe it, for if he ſhould traverſe it, then would he traverſe an im- 
rfect Sentence; for, as I have ſaid, altho* that which comes under the licet is one Matter, and 
that which comes under the tamen, another Matter, yet neither of them by themſelves is a per- 
fect Sentence, but both of them make the Sentence, and it is not compleat until both the Parts 
are put, and if he ſhould traverſe the firſt Part, then ſhould he traverſe half the Sentence, and 
| join Ifſve upon it, which would be inconvenient. “ But if it was the uſual Form to alledge it by * Hardr. 3. 
licet, then I would hold with it. As in Debt upon Obligations the Form is to recite the ſame 
by this Word (cum) viz. Cum Fobannes Stile per ſcriptum ſuum Sc. conceſſit ſe teneri, Sc. as ma 
be ſeen by all the Records of Debt remaining in this Court, and therefore the Recital of it b 


eum is there good. And ſo the Book is in Forger of falſe Deeds brought againſt one only, the. Kn 


Writ was quod falſa conſpiratione habita, Sc. and Judgment was demanded of the Writ, becauſe 2. pl. 5. Fitz. . 


he could not conipire with himſelf, but for that the Writ was according to the Statute, (which 1g.“ CF 
ſaith, if any conſſire to make any falſe Deed), and according to the uſual Form, the Writ was holden 
ood, Wherefore we ought to keep to the uſual Form. But in this Caſe it is not the uſual 
Form to alledge the Election under the Word (licet) as you may ſee in the Book of Entries. And 
then ſince he was not tied down to any uſual Form, but was at Liberty to take ſuch Words as 
were proper for the Matter, and he has not done fo, we ought not to hold with the Words more 
than they will warrant. And they will not prove an Election in Fact, as I have ſaid before. 
Therefore it ſeems to me that the Election is not preciſely alledged ſo as it may be traverſed, 
and alſo it cannot be traverſed, becauſe it is but half a Sentence. For which Reaſons the Decla- 
ration is not good. | 
As to the ſecond Point, it ſeems to me that he ſhall not be compelled to ſhew the certain * Num: > 5, p. Dad. 
ber of the Electors. For ſince he cannot be intended to have certain Knowledge thereof, he 8: , Godb. 
ſhall not therefore be compelled to ſhew the Certainty. And perhaps he was elected by Voices, 255. 3 
or by holding up of Hands, and not by the Number of Perſons in certain, in which Caſe it is 2, Finch TY 
eaſy to determine who hath the Majority of Voices or Hands by. hearing or ſeeing, and yet very 8 
difficult to know the certain Number or the Names of them. And by the Indenture he could A 95. 
not know the Number, for the Sheriff made no Indenture between him and the Electors of the © Rg. 
Plaintiff, but he made the Indenture between him and the Electors of the faid William Lewis, 2. Pick + 
And ſo the Plaintiff could not have Knowledge of the Number of the Electors by the Indenture, Heath's Max, 
nor by any other Means, according to common Intendment, and ſince he may not be intended 7 00 May, 
to have Knowledge of the Certainty, he ſhall not be compelled to ſhew it. As in Debt againſt , 
19. b. Fitz, Ex- 
ſhall ſay that he adminiſtred at ſuch a Place, and he needs not ſhew what I hings he adminiſtred, 2 4. Pro: 
becauſe he cannot have Knowledge of the Things, nor of the Number of them which the other . 7 . 
has adminiſtred, whereunto he is not privy. And ſo it is in Things that are of an infinite Num © ©/-»=1l. Bro. 
ber, as if a Man is bound to diſcharge the Sheriff of all Things touching his Office, he tw Ls 


Wing. Max. 
ſay generally that he has diſcharged him, without ſhewing the Things in particular, becauſe they * 157. l. 24- 


are of ſuch an infinite Number that he cannot be intended to remember or know the Certainty © M. 5. Fd. 4. 


of them. And ſo it is held in one Book, that if a Man is bound to ſheer annually the Sheep. 21. Fits, 
of the Obligee going in ſuch a Paſture, he ſhall ſay that he has ſhorn them annually, without Con4ition 144. 
mentioning the Number, for perhaps ſome Years there are more, and ſome leſs, and fo he can 4. . b. * 
not be intended to remember the certain Number annually. So here the Plaintiff could not come . 
at the Knowledge of the Number of the Electors, for which Reaſon he ſhall ſay generally that he 
= elected by the greater Number, and therefore the Count is good enough notwithſtanding this 
Exception. | 
ata as to the principal Matter, it ſeems to me that the Sheriff, who is now Defendant, is not 
within the Penalty of the Statute of 23. H. 6. For it is to be obſerved, that Jales was not; Fee. 
parcel of the Realm of England until the Statute of 27. H. 8. was made, by which Statute it is i 
united and anntxed to the Realm of England, and made parcel of it. And altho' by that Statute 
it is made parcel of this Realm, yet (if the Statute had ſtop'd there) it does not follow that Knights 
or Burgeſſes ſhould by virtue thereof come out of Wales to Parliament; for the County of Cheſter 
was always parcel of the Realm of England, and yet by the Common Law * Burgeſſes or Knights But now by 
ſhould not come from thence to Parliament, nor ſhould the Laws made concerning the Election be 8 
or Return of Knights to Parliament take Effect there by the Common Law. So in our Caſe, cp. 13. Knights 
aitho* the Statute makes Wales parcel of this Realm, if it had not gone further it would not?" ese 
have f. llowed thereby that Burgeſſes or Knights ſhould come from thence to Parliament, nor Parliament for 
that the Laws made before Time touching Burgeſſes or Knights of Parliament ſhould extend Ur 
them of Z//oles. And therefore the Makers of the Statute perceiving this ordained further, that 8 — 
one Knight ſhould be choſen for every County of Wales, and appointed the Manner of Election 
of fuch Knight, and his Digmty, Preheminence, and Privilege, and that his Fees ſhould be 
levied and collected as they are in this Realm of England, but the Statute ſays nothing of the 
eturn of the Sheriff, nor of any Penalty concerning the ſame. And the Election is one Thing, 
and the Return and Penalty another Thing. And the Statute of 23. H. 6. makes them ſeveral, 
Wherefore ſince they are ſeveral, and the Statute of 27. H. 8. does not ſpeak of the Return nor of 
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any Penalty thereupon, then (as I apprehend) it ſtands as it was before the Statute of 25. I. g 

ſor the Words of the Statute which concern only the Election, Dignity, and the Fees of Knights 

of Wales for the Parliament ſhall not be extended further. For it is a new Ordinance touching 

certain Points, beyond which the Words ſhall not extend, and eſpecially to the Pain or Puniſh- 

p. a1. H. j. ment of others. As the Statute which inflicts a Penalty malefacloribus in parcis ſhall not ex- 

2. pl-8. Bro: tend malgfactoribus in foreſtis. And the Statute which makes it penal for the Sheriff to leaſe 
tare 16. Parlia- Out his County ſhall not extend to him if he leaſes but a Hundred parcel of his County. In 

ment 72- like Manner the Statute of 8. H. 6. which upon a forcible Entry gives treble Damages to the 

= on. Party that ſues an Aſſize, or Action of Treſpaſs, ſhall not be extended to give treble Damages 
ep. c. in a Writ of Entry in nature of an Aſſize. And fo penal Laws ſhall not be extended beyond 
96.433, the Words. Thus in the Caſe here the Statute of 27. H. 8. concerning the Election, Dignity, 
8. P. d:bates and Fees of the Knights of Wales, ſhall not extend to a falſe Return after the Election, for that 

M. wo" 30. is another Thing, and not mentioned in the Statute. For when the Statute of 7. H. 4. was made, 
Fe 5 vhich limits the Order of the Election of Knights to Parliament, yet it did not extend to the falſe 

*? cons ße Return of the Sheriff, until the Statute of 11. H. 4. was made. And then what Reaſon is there 
rar „ cord. that the Statute of 27. H. 8. which limits the Order of Election of Knights to Parliament, ſhould 
ute 85. () be extended to a falſe Return, any more than the Statute of 7. H. 4.? none certainly, for the 
8 Caſes are alike. But it may be objected againſt me, that now ſince Wales is annexed and united 
* to England, and become Part of it, the Statutes which have been made for England ſhall extend 


to Males, being now a Member of it; ſo that the Statute of 8. H. 6. which ſays, that the Elic- 
ters of Knights for the Parliament ſhall diſpend 40 8. a Year, and that every Sheriff of England ſhall 


| have Power to examine upon the Evangeliſts every Elector how much Land he may diſpend by the Year, 
mall now extend to the Sheriffs of Wales, becauſe Wales is Part of England, and ſo the Sheriffs of 


Wales are included in the Name of the Sheriffs of England. Sir, as to this I anſwer, that altho' 

England is now gnlarged, yet the Statutes don't extend beyond that which was England at the 

<P. 7. H. 6.32, Time ſuch Statute was made. As in 7. H. 6. it is ſaid, that London was ancient Demeſn, and 
33- Bro. Cuſtom had a Privilege that every Villain who tarried there a Year and a Day ſhould be privileged, ſo that 

88 the Lord might not ſeize him afterwards : And there it is ſaid, that London was enlarged fur- 

ther than it was in ancient Time, and became more extenſive than it was when it was firſt ancient 

Demeſn, and it appears there that the ancient Privilege aforeſaid ſhould not extend to the new 

Enlargement. So here, the ancient Statutes of Zng/and ſhall not extend to the Land newly ad- 

ded to England. And the Clauſe of 27. H. 8. recited in the Pleading, viz. every Perſon or Per- 

ſons lern in the Country or Dominion of Wales hall have and inherit all and every Laws within this 

Realm, and other the King's Dominions, as other the King's Subjects naturally born within the ſame bave 

and inherit, ſhall not aid the Plaintiff, nor make for him. For the Clauſe faith, (Hall inherit all 
Laws) and does not ſhew any Law in particular, and therefore it reſts in the Conſtruction of the 

Law, what Laws the Words will enable them to have and inherit. And it ſeems to me that the 

Laws which this Clauſe enables them to have and inherit are ſuch as were in being before the 

Statute of 27. H. 8. and not thoſe which were made by that Statute. For ſince the Statute makes 

them as it were Purchaſers of thoſe Laws, it behoveth that the Laws, whereof they were Pur- 

chaſers, be in being at the Time. So that the ſaid Clauſe has Relation to ſuch Laws as were in 

being before the Statute, and not to ſuch as were made by the Statute, For thoſe which were 

made by the Statute were not Laws at the Time of making the Statute, but they were Laws 

after the Statute, made by the Statute. And then foraſmuch as this Clauſe reaches only to Laws 

in being before the Statute, it cannot be of any Service to the Plaintiff here, for before the Sta- 

tute there was not any Law in England that Knights ſhould come from Wales to the Parliament 

of England; but that is ordained by the Statute of 27. H. 8. as is ſhewn before, for which Rea- 

ſon the ſaid Clauſe will not extend to charge the Sheriff of a Velſb County with a Penalty. But 

yet there is a Caſe where it is taken, that the general Words of a Statute ſhall extend to another 

Thing made at the ſame Parliament: As the Statute of VWeſtminſter 2. cap. 12. ordains, that in 

an Appeal of Homicide and other Felonies, if the Defendant be acquitted, it ſhall be inquired who were 

the Abettors, if the Plaintiff be not ſufficient ; before which Statute Rape was not Felony, but is made 


Ks 12. 4. 2- Felony by the ſame Statute of Weſtminſter 2. cap. 34. and yet if the Defendant in an Appeal 
387. H. 22. Ed. Of Rape be acquitted, the Abettors ſhall be inquired of if the Plaintiff is not ſufficient to render 
3: Fitz, Ibid. Damages; which is ſomewhat ſtrange, for when the Statute faith procure falſe Appeals to be made of 
P. C. xg,  Homicides and other Felonies, &c. it ſeems to be intended of Felonies before made, and not of Fe- 
$14.  lonies made by the ſame Statute ; however it is taken as I have ſaid before. But I have not ſeen 
the like Conſtruction of Words in any other Caſe, and eſpecially where it is penal, Wherefore 

it ſeems to me, that for the Cauſes before ſhewn the Plaintiff ſhall be barred. 
3 Saunders Juſtice. I am of a contrary Opinion. And firſt I grant that if Matters ariſe 
eee, J. in our Law which concern other Sciences or Faculties, we commonly apply for the Aid of 
that Science or Faculty which it concerns. Which is an honourable and commendable Thing 
in our Law, For thereby it appears that we don't deſpiſe all other Sciences but our own, but we 
M. 5. H. 6. approve of them and encourage them as Things worthy of Commendation. * And therefore in 7: 
11. a. Bro. For- H. 6. in a Caſe that came before theJudges, which was determinable in our Law, and alſo touched up- 


— M on the Civil Law, they were well content to hear Huls, who was a Batchelor of both Laws, 1 ao 
| 1 | iſcour! 


42 23 


— — » 
- Fr — * 4 Rn FF, 
N + „ 
4 0 


| s r 
bd ng. ö bs 
— * + 

- 4a 


- ra 
R — — Nt 5 — K 
2 — 
** — * _ 


23 {4 Ld 1 44a hn de 
mr — 


— — + 
? _ —— — 
a + n — — 


4 — 

— — dla — 22 P 
P — 

0 N 2 2 2 w 
. n = 2 2 of G "Im 


* ͤ—E46—̃ —— —— - 
a. > N * * 
a 0 A 


* — — 2 - Pw” — — 
FL _ 9 9 _— _ * — 
———— — CE OG 
Ce - ELOISE — — 
- Y . P 
11 — — — - 4 
- 
— L 
— ,_ _ _— . 


* 


. 
: 
N ” 6 
_ „ * —_ — i — 1 — th _ * 


Buckley verſus Rice Thomas. in C B. 


„ 


1 = EY 
_—— 


diſcourſe upon Logic, and upon the Difference between compulſione præciſa et cauſativa, as Men that 
were not above being inſtructed and made wiſer by him. And in an Appeal of Maihem the“ M. 21. H. 9. 
Judges of our Law have uſed to be informed by Surjeons whether it be a Maihem or not, becauſe 17 58. Tl 


their Knowledge and Skill can beſt diſcern it. And in a Caſe where Excommengement was Pieaded 27. Fer 


againſt one, and the Party ſaid that he ought not to be diſabled thereby, becauſe there was an Fit. 2% Pl: 


Corone 


Appeal pending thereof, there the Judges enquired of them that were well verſed in the Canon 20g. Bro, Trial 
Law touching the Force thereof. And fo they did in Cafes which concern Grammar, as ap- ai: ET 

in the ſaid Caſe in 9. H. 7. as is ſaid before. And foraſmuch a Acer is a Latin Word, and d. Lac. 40. 
the Senſe of it is to be tried by the Grammar, I admit that we ought to enquire of the Grammar 2. HS. P. c. 
for the meaning of ir, and purſue the ſame. And, Sir, by the Grammar it is taken to be a Con- 160. Via. Abr. 
junction adverſative, as hath been ſaid, but it is not always ſo. For it is alſo an Adverb affirma- A 


n B 3, 4. , 
tive, and put antecedently, and it has its Relatives ſamen et attamen. And where it and its Rela- o p. % H 6. 


tives are put, there are two Matters, as hath been ſaid, the one coming under the Jie, and the 28. pl. r4. Fita. 


other under the tamen. And altho' there is no perfect Sentence until both the Matters are . 
yet when they are both put, there are two full Sentences, both of which are Affirmatives, and 3 
preciſe Allegations. For the Election here under the /icet is preciſely affirmed, whereof the one «6. pl. 8. Ante 
or the other may well be traverſed, for all that comes under the Adverb affirmative (as cet is put 

by way of an Adverb affirmative) is an Affirmation; and it may be here well tranſlated into Eg 
hfp, viz. that he was elected, and that the Defendant did not return him. And therefore by the 4 
Rule of the Grammar the Senſe of licet is a full Affirmation, as I have ſaid. And ſo it is uſed - 

by all the good Writers in the Latin Tongue. And therefore Polidore Virgil, who wrote the peil. Vin 
Hiſtory of this Kingdom, making mention of the Wars of Edward the third againſt the French, lb. rg. fo: 36. 
and ſpeaking; of Robert de Artois ſaith of him, that he finds amongſt the Engliſh Chronicles, that | 
he ruſhed upon the French with great Violence, and at laſt put them to Flight, and made great 

Slaughter of them, licet beneficio noctis Francis fugiendi ſpatium datum fuiſſet, by which Words he 

affirms preciſely that the Night was come, for elſe it had been to no Purpoſe to have ſpoken of 


the Night. And Forteſcue in his Book de laudibus legum Angliæ, ſpeaking to the Prince con-. ponettue 5 


cerning the Law of England with Regard to the Iſſue begotten by a Villain upon a free Woman, laudibus legum | 


ſays, et licet jura illa judicent eum ſervum, quem ſerous in conjugio ex libera procreavil, non tamen per: . 4. 
boc jura illa rigida crudeliave ſentiri poterunt ; by which Sentence Forteſcue affirms preciſely the Law 
of England to be, that ſuch Iſſue is a Villain, as every one who hears the Sentence will ſay. Sof Ibid, cap. gu. 
in another Place, where after that Forteſcue and the Prince had debated the Matter, whether 
the Trial by 12 Men according to the Law of England be better than the Trial by Witneſſes in 
the Civil Law, the Prince faith, ſed licet non infime (Cancellarie) nos deleflet forma qua leges An- 


glie in contentionibus revelant veritatem, tamen an modus ille ſacræ reptignet ſcripture, vel non, paulu- 


lum agitamur ; in which Speech the Prince declares preciſely and fully that he had taken Delight 

in the Method of Trial after the Laws of England in Matters of Diſpute. But why need we alled 

theſe to find out the Meaning of /icet, ſince our Calapine, that is, the Regiſter is a ſufficient Proof 

hereof, © For in the Writ of Cautione admitienda, where the Biſhop refuſes to take ſufficient Sure- s Regiſt. £6. 
ty or Caution of him who is taken by Writ of Excommunicato capiendo to obey the Ordinances of“ * B. 53: e. 
holy Church, the Words are thus, viz. licet idem A. vobis frequenter obtulerit idoneam cautionem de 

tarendo mandatis Ecclefie in forma juris, ut per hoc ahſolutionis beneficium conſequi poſſet, vos nibilominus 

cautionem hujulmodi ab eo aamitiere hactenus recuſatis, &c. which Offer of Caution alledged undet 

the licet is preciſely affirmed there, for without Caution firſt offered the Writ does not lie: So 


chat that is the Effect for which the Writ is awarded, which Effect ought to be fully recited by the 


Writ; and ſince it is recited under the /zcet, it is thereby proved that ret is a Word of full Af- 

firmation, which draws after it Matter of Subſtance and Effect. And fo it appears in the Regi- regin. 268. 
fer, that where one holds four Oxgangs of Land of the King by the Rent of 13 5. to be paid. N. B. 230. b. 
to the King by the Hands of the Sheriff, and theſe Oxgangs come afterwards to divers Hands by 

Purchaſe, and the Sheriff diſtrains two or three of them for the whole Rent, omitting another 

who holds Part of it, there the Writ de deonerando pro rata portione, which lies for them in ſuch 

Caſe, has theſe Words, viz. licet they who ſue the Writ duas bovatas terre inde tantummodo tene- 

ant, tu tamen predifios 13 s. annuos a præſatis, viz. thoſe that ſue the Writ, emi/ſo præfato T. qui 

diftas duas bovatas terre reſiduas tenet, exigis, Sc. And ſo where four Hides of Land are heldi regia. 28. 
to repair a Bridge, and one purchaſes 20 Acres of them, and it is preſented before Juſtices** N. B. 235-b. 
aſſigned that he has all the four Hides, the Writ de deonerando pro rata portione, which lies for 

him in ſuch Caſe, has the like Words as the other Writ has, viz. /icet ipſi niſi tantum vig inti acras 

terre de diftis quatuor bidis terre, et quidam alii totum reſiduum earundem quatuor hidarum teneant, vos 

tamen occaſione preſentationis preditie ſeptem libras, ad quas dictæ quatuor hide terre pro reparatione 

fonlis pradifte apportionate junt, de eodem, viz, him that ſues the Writ, &c. cmiſſis aliis tenementis 

Predifiis, levari nitimini, &c. in both which Writs the licet and that which comes under it is the 

Ground and Cauſe ot the Writ, which may not be ſaid to be argumentatively alledged in the | 
Writ, but effectually and precifely, it being the Cauſe for which the Writ is awarded.“ And 4 194. 
the Words of the Writ de Idemplitate nominis are, Ac jam ex parte J. de R. de London Baker intellexi- © © 


* 


mus, quod icet ipſe nen fit idem J. de R. qui ad ſectam de, Cc. viz. the Plaintiff, «/lagatus ſuit, that $ des Hoe * 
the Sheriff intends to trouble him, &c. which Word (licet) is there a preciſe Affirmation that he tive, S Yelv. 


is not the ſame Perſon who was outlawed, or elfe he ſhould pot have the Writ. + From All . 5 4 
which Books it appears, that by the Rule of Grammar, and by the Uſage of thoſe that are ac- Hardr. 3. 48. 


quainted with the Latin Tongue, and by the Regiſter, this Word (Iicet) is a Word of preciſe Affir- Comyns 633. 
K k | 


Heath's Max. 
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mation, and that the Sentence coming after it as an . . * in Fact. And ſo it is uſed in the 
Civil Law, for I got the Queſtion to be propoſed to the Doors of the Arches at their Table, and 
it was agreed by them all to be a full Affirmation, and that they frequently uſe it in the Civil 
Law in ſuch Senſe, and that the Matter which comes after the Zcet is as fully and preciſely al- 
ledged as it could be by any other Words. And therefore it ſeems to me that the Election of 
the Plaintiff under the Word (licet) is ſufficiently alledged in Fact, and may be well enough tra- 

N. ar. Ed. 4. verſed. * And it is not like the Caſe in 21. Ed. 4. where an Abbot was appointed Collector of a 
49- Bro. Plea Tithe granted to the King, and in Diſcharge thereof the Abbot pleaded in the Exchequer, that 
Abr. tit. Inter" inter recorda de termino P. Ac. continetur, that King Richard 2. had granted to the Predeceſſors of 
— 4 . the Abbot, that neither he nor his Succeſſors ſhould be Collectors when any Tithe ſhould be 
d M. 21, Ed. 4. granted, &c. for that was not well pleaded : * No more is it, if in a Præcipe quod reddat he ſays, 
49-% b, _. quod inter recorda continetur that he recovered, for it may be contained amongſt the Records, and 
yet not be a Record : and therefore he ought to ſay preciſely that the King granted that he 
ſhould be diſcharged, or that he recovered, &c. and the Allegation by way of Recital is not ſuf. 
_ ficient. But in our Caſe it is alledged in Fact, for that which comes after the icet is a preciſe 
Allegation. So it ſeems to me that the Count is good enough notwithſtanding the faid Exception. 
21. P. pg. As to the ſecond Exception, it ſeems to me © that the Plaintiff ſhall not be forced to ſhew the 
a. Gout: 435- certain Number of the Electors ; for perhaps he was elected by Voices or Hands, as hath been 
2. Finch 34. ſaid, in which Caſe he could have no certain Knowledge of the Number, altho' by ſeeing the 
reg, Hands or hearing the Voices it might be eaſily told who had the Majority. But if the Cafe was 
164. 4. Bac. Of an Election of an Abbot or Biſhop, there the certain Number may be known well enough, 
Abr. 9. for the Monks who chuſe the Abbot, or the Chapter that chuſes the Biſhop are ſeverally num- 
bered. As in Parliament the Majority of Voices in the Upper Houſe may be eaſily known, be- 
4 See 4. Inft, 45. Cauſe they are demanded ſeverally, and the Clerk of the Houſe reckons them; but in the lower 
Houſe of Parliament it is otherwiſe, for there the Aſſent is tried by the Voices ſounding all at 
one Time, and therefore if the Aſſent there was iſſuable, the Party ſhould ſay generally by the 
2 Number. And ſo it ſhall be in the Election of a Coroner, who is choſen by Voices or 
| ever. Lv. Inn. Hands, as is ſhewn before: and fo likewiſe in the Caſe here. And for the greater Proof here- 
249. b. Rat, Of there is a Caſe in the Book of Entries, where Richard Corbet ſued an Action of Debt againſt Sir 
Ear: 44% 3-pl: Gilbert Talbot Knight for 100 J. and declared that the Defendant, ring Sheriff of Salop, return- 
"Oe" ed Richard Ludlow and Thomas Leighton Knights for the Parliament of King Henry the Seventh 
holden the firſt Year of his Reign, whereas the ſaid Corbet was elected and named to be one 
Knight, and the ſaid Thomas Leighton the other, per majorem numerum Gentium tunc refidentium in- 
fra diftum comitalum Salop, and there it appears that the Defendant ſaid, quod idem Richardus non 
fuit eleftus et nominatus per majorem numerum Gentium Sc. reſidentium infra diftum comitatum Salip; 
and thereupon Iſſue was joined. Which Ifſue being accepted, and appearing in manner and form 
aforeſaid proves that the Declaration here is good notwithſtanding the ſecond Exception, And 

ſo it ſeems to me that as to this Point the Declaration is ſufficient, | 
As to the Matter in Law, it ſeems that the Action lies well for the Plaintiff againſt the Defen- 
f See 7, Co. 21. dant being a Welſb Sheriff. And firſt the Dominion of FYales of ancient Time has belonged to 
Rn Crown of England, and Eſcuage was firſt invented by them and by the Scots, againſt whom 
the Kings of England made War as againſt Rebels, and not as againſt Enemies, becauſe they 
oo Eſcher. were ſubject to England. And King Henry 3. made Edward 1. his eldeſt Son Prince of Wales, and 
| Poſt. 129. gave him the Dominion and Dignity thereof; and the eldeſt Sons of the Kings of England have 
<4 * 1 Ver ſince been Princes of Wales. Which Act of Henry 3. was the firſt Alteration of Wales that 
nad been made for a long Time, for thereby Wales, which before was under the Order and Go- 
vernment of the King of England, became ſubject to the Order and Government of the Prince 
of England. And the ſaid King Edward the firſt made the Statute of Snowden, by which it ap- 
pears that he conſidered and peruſed all the Laws of Vales, and ſome of them he utterly reptal- 
ed, ſome he permitted to ſtand, ſome he corrected, and ſome he made anew, and to others he 
made Additions, as he well might, for thoſe under whom the Government of Wales was had 
always Authority to make Laws among them, whether he were Prince or King. Which Statute 
was the ſecond Alteration of Wales. The third was the Statute of 27. H. 8. which ordains, that 
the Country or Dominion of Wales ſhall from thenceforth for ever be and continue incorporated, united, 
and annexed to and with this Realm of England: and further ordains that the People of Wales bal! 
have, enjoy, and inberit all and fingular Rights, Privileges, and Laws within this Realm, as other 
the King Subjects naturally born within the ſame have and inberit; and from thence it follows that 
the Plaintiff ſhall take Benefit of the Statute of 23. H. 6. for a Man born in England ſhall take 
Advantage of it. And ſo ſhall every Man born in Wales, by the Words of the Statute, for the 
general Words thereof briefly ſpoken do make all the Laws of England, as well Common as 
Statute Laws, to take Place and Effect in Wales, and that a Yelſhman ſhall have like Benefit of 
the Engliſh Laws in Things done in Wales, as an Engliſbman ſhall have in Things done in England. 
And by their Qued ei deforceat the Welſbmen ſhall take Advantage of all Actions real given 3s 
well by the Common Law as by the Statutes of this Realm. And this is by Reaſon of the Worcs 
of the ſaid Statute of 27. H. 8:which Statute extends to enable the Plaintiff to an Action for the 
Penalty given by the Statute of 23. H. 6. for not returning him Knight of a Velſb County, al- 
tho? the ſame Statute of 23. H. 6. did not extend to Wales when it was made. And whereas it 
has been laſt argued, that if the Statute of 27. H. 8. had not expreſsly ordained that one Knight 
ſhould be choſen for every Welſb County, the other Words of the Statute would not have ex. 
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tended to it, Sir, it is quite the contrary, for the ſaid former Words (if the ſaid laſt Branch had 


not been made) had been ſufficient to make two Knights to be choſen for every County of Wales. 
For (as I have ſaid) they were ſufficient to make all Laws as well Statute as Common Laws to 
take Effect in Wales, and if all Laws ſhould take Effect there, then this Law concerning the 
Election of two Knights ſhould have taken Effect there. And therefore as the Makers of the 
Act intended that there ſhould be only one Knight there, for that Reaſon they made the ſaid 
Clauſe, which was not ſo neceſſary to be made that without it one Knight of every Welſb County 
could not come to Parliament, for the former Words in the Statute were ſufficient to do that, as 
it has been ſaid before, and therefore the ſaid Clauſe is no more than an Affirmation of the firſt 
Words. As it is commonly uſed to put a Clauſe of Diſtreſs for Rent reſerved; and as the Sta- 


ſhall be but one Knight for every County; and to ſuch Purpoſe only the faid Clauſe ſerves, for V ,in. 
thereby the Minds of the Makers of the Statute are known. And therefore it enures as a .Re-P*viſc J. f. pl. 
ſtraint, that there ſhall come no more than one Knight for every County, as I have ſaid before. .d. lid. 4. fo, 
And as to that which was laſt ſaid, that a Statute made touching a certain Thing cannot extend 96- Fleta lib. 2. 
to another Thing in the ſame Degree, and made at the ſame Parliament; Sir, a lineal War- 57 fl. 4 
ranty ſhall not be a Bar to the Iſſue in Tail without Aſſets, by Equity of the Statute of + Glouceſter H. 14. . 3. 17. 
made a long Time before. And ſo the Statute of Acton Burnel cap. 2. ordains, that if the Appraiz- RW ag. 
ers of the Goods of him that is bound in a Statute Merchant appraize them too high in Favour of the 8. . 
Debtor, and to the Damage of the Creditor, the Thing appraized ſhall be delivered to them at the Price CY r 
they put upon it, and they ſhall preſently anſwer the Creditor his Debt; at which Time the Conu- 7 Dal. 57, 
ſees ſhould not have Execution of the Land of the Conuſor, but that was ordained by a Statute 1 ) 
afterwards, viz. Statutum de Mercatoribus, which ordains, that the Lands of the Conuſer ſcall be 307. Palm. 243. 
delivered to the Merchant by reaſonable Extent, and does not ſay that if they be extended too high, ns 123. 
they ſhall be delivered to the Extenders, . © yet it is taken by Equity of the Statute of Aden Bur- 1. Freem. 57. 
nel, notwithſtanding it is a penal Statute, that they ſhall be delivered to the Extenders, if they -x Ig Glove, 
extend them too high. Whereupon I ſay, that if it is taken that the Intent of thoſe who made cab. 3. 

the Statute of Glouceſter, and of thoſe that made the Statute of Acton Burnel, was to aid Things M a 
in like Degree, which were not in Being at that Time, but were made ſeveral Years after, as Books there cit- 
Eſtates Tail were, and as the Execution of the Land to the Creditors was; then à fortiore may 

it may be taken in our Caſe, that the Intent of the Makers of the Statute of 27. H. 8. which or- 
dains that the People of Wales ſhall have and enjoy the Laws of England, was that they ſhould 
have that Benefit which the Law of England gives for the falſe Return of a Knight to Parlia- 
ment, who is ordained to be elected by a Statute made not a long Time after, but at the ſame 
Seſſion, not by another Bill, but by the ſame Bill and Chapter. And ſo if I ſhould admit that 
the general Words were not ſufficient to make Knights come out of Vales to Parliament, 
but that it was ordained by the Clauſe after, yet it cannot be otherwiſe intended but that the In- 
tent of the Makers of the Statute was, that the Penalty of the Law before that Time ſhould ex- 
tend to a Sheriff who makes a falſe Return upon the Election of a Knight choſen for a Welſ 
County purſuant to the Ordinance of that Statute. But, as I ſaid before, the firſt Words are 
ſufficient to cauſe ſuch Knights to come to Parliament, and to make the Penalty alſo extend to a 
falſe Return of them. Therefore it ſeems to me that the Plaintiff ſhall recover. 

Brown Juſtice to the ſame Purpoſe. And he faid, in Things concerning Grammar their Pre- 
deceſſors had conſulted with Grammarians, and had followed their Rules, as it appears in our 
Books where the Judges ſay, proximo antecedenti fiat relatio, which Sentence they took out of 
Grammar. And he argued that licet was a full Affirmative, and that the Matter which is con- <5, . N 
tained. under the licet is affirmed with greater Vehemency than it could be without the licet, and 2. Finch. 8. 
that the ice? encreaſes the Affirmation. As licet I gave him 20 Oaks, tamen he cut down 100. Je. Nen Mer. 
And licet I required him not to do the Thing, amen he has done it. And licet tangat regem, c.. 

And he argued further, that the Plaintiff need not ſhew the certain Number of the Electors. 
And further he argued, that the general Words of the Statute of 27. H. 8. enabled the Plaintiff to 
take Benefit of the Penalty. And he argued to the ſame Effect with Saunders. 
Brook Chief Juſtice. I am of the ſame Opinion. And as to the firſt Point, Declarations ought c. . 


to contain a certain Affirmation in the material Part. And therefore I agree, that in the ſaid 


Breton J. 


Caſe of Debt upon an Obligation if the Plaintiff declare in this Form, viz. it appears by the 


Obligation that the Defendant was bound, &c. the Count is not good, becauſe it is not actual- 
ly alledged that he was bound, for the ſaying that it appears is but a putting in Mind of a Thing 
apparent, for which Reaſon the Count is not good, becauſe he does not affirm that he was bound. 
But in our Caſe it ſeems to me that the Matter coming after the /icet is fully and preciſely af- 
firmed. And this Word (licet) of itſelf without more Matter is neither an Affirmative nor a Nega- 
tive, but the Matter governs it, and it does not govern the Matter. As licet he be, is an Affirmative, 
and licet he be not is a Negative. And ſo it is a Negative or an Affirmative according as the Mat- 
ter which comes after it is. But nevertheleſs the Matter which follows the /icet, whether the ſame 
be affirmatively or negatively put, is preciſely alledged to be or not to be; which is the Point 
we are now to conſider, And as a preciſe Allegation or Affirmation of a Thing to be or not 
to be, it is uſed by Writers. And the Sentence having the licet and the tamen is more eloquent 
than 
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than two ſingle Affirmati ves without them, which is the Reaſon that they are ſo much uſed. And 


Sir, our Law does not neceffarily require Things to be alledged by one only preciſe Order of 
Words of Affirmation, but there are Inſtances where the Law allows Sentences to be preciſe ang 
+ Vide Hardr. 4. affirmative, which come under other Words as ſtrange as licet is, and not unlike Iicet, as this 
= 8 Word (+ cum). And therefore it appears in the Book of Entries, viz, Quod cum the Defen. 


507. 3. Keb. dant had aſſumed upon himſelf to carry the Tithes of the Plaintiff to his Parſonage, he did not 
2 Ul. Entr, 2. Carry them, &c. which Matter coming under the Word (cum) is there preciſely alledged; and 


it may well be traverſed, for it is the Subſtance of the Declaration. '* And there is a Writ in 


>» Regiſt, co. b. the Rægiſter as follows, viz. Cum the Plaintiff had Waif and Eſtrays within his Manor, the De. 
fendant took two Horſes being eſtrayed : which Matter there following the Cum may be traverſed. 

And the Writ of Eſcheat is, tanguam eſchaeta ſua reverti debet, which Word (tanguam) is there 

a Word of Affirmation in fact. And ſo where one is vouched as Heir, he ſhall enter into the 
Warranty tanguam he that has nothing by Deſcent; this is there effectually alledged as a full 

e. Co. itt. 17. Denial that he has nothing by Deſcent.”** And ſo the Formedon in Deſcender is, ** which to the 
b. Hardr. 3. 4 Plaintiff deſcendere debet ut filio et hæredi, c.“ which is an Affirmation in Deed. And in like 
Manner are tam and quam uſed as effectual Affirmations. And if the Words cum, tanguam, ut, and 

| tam, are Words of Effect, and traverſable, having after them Matter of Subſtance, what Reaſon 
2 That bent ie a js there why /icet * ſhould not be judged as full an Affirmation here, and that the Matter after 
full Aﬀirmative,, . . . . . : 
See N. Bendl, it is as Preciſely alledged as after the ſaid other Words ? none certainly, but we may adjudge it 
299. Yelv. u ſo well enough, and the Nature and Uſe of the Word will warrant it. And to quit Examples 
Hard. 3. 8. of Words of the like Nature, I ſhall prove it by the Word itſelf. And there is a Writ in the 
— Regiſter as follows, * licet the Defendant aſſumed upon himſelf to eure the Plaintiff of his Diſ- 
164, 163. order, yet he has not cured him,“ &c. there the Subſtance of the Matter, viz. the Aſſumption, 
„ Rezitt. 92. Which is traverſable, comes under the licet. Alſo there is in the Regiſter an Action upon the 


Cafe, wherein cum and licet are as follows, viz. Cum the Plaintiff had pledged certain Goods to 


« the Defendant for a certain Sum, the ſame Defendant, licet the Plaintiff eidem, viz. the De- 


« fendant, de predifie pecuniæ ſummis ſe ſepius obtulerit ſatisfacere, ſatisfattionem tamen hujuſmodi ab 
& eodem, viz. the Plaintiff, recipere, et bona predifta ei reddere contradicit, c.“ there the Mat- 
3 ter coming after the cum, and the Matter coming under the licet are both traverſable and iſſuable. 
f Regiſt. 211. And there is alſo another Writ in the Regiſter thus, Whereas the Plaintiff and Defendant ſub- 

t mitted themſelves to ſtand to the Award of ſuch Arbitrators, licet they awarded that the De- 

& fendant ſhould pay the Plaintiff 10 J. at ſuch a Day not yet come, tamen the Plaintiff hath ſued 

t Vet, Lib, him for the 10 15 in which Caſe none can deny but the Award is traverſable. * Alſo it ap- 
bers. 218. 2. pears in the Book of Entries, that one who was robbed at New- Market, and had levied Hue and 
& Cry according to the Statute of Wincheſter, brought an Action upon the Statute of Wincheſter 

againſt the Inhabitants of the Hundred of Chiveley for the Recovery of 50 1. whereof he was rob- 

bed, within which Hundred the ſaid Town of New-Market was: And there after ſhewing the 

Robbery he declared that /icet the Plaintiff immediately after the Robbery committed at Neu- 

Market aforeſaid levied Hue and Cry, and gave Notice there and elſewhere through the whole 

Hundred to the then Inhabitants, &c. tamen the Inhabitants have not yet made him amends for 

the ſaid Robbery, nor have anſwered for the Body of the Felon, &c. which Declaration ſo made, 

and being in the ſaid Book as a good Precedent ſettled by learned Counſel, proves that the Mat- 

ter after the licet is of Subſtance and Effect, for it is traverſable and iffuable. And ſo in this 

Caſe, and in all the other Caſes before, the Matter following the /icet is preciſely alledged, and 

> Hardr, 3.41. is trayerſable as Matter of Subſtance. * But in Debt the Reaſon why the licet ſepius requiſitus is 
79. not traverſable, is not becauſe it is not preciſely alledged, but becauſe it is not the Effect nor 
Subſtance of the Matter, nor is it traverſable altho' it were preciſely alledged by other Words cf 

preciſe Allegation, for there the Defendant ought to anſwer to the debet, and not to the Requeſt, 

which is alledged only in order to have Recompence for the Damages; but here the licet and 

the Sequel of it is Matter of Subſtance and Effect, which (as it ſeems to me) is well enough 

18. P. Davis 38. ſhewn in the Declaration. Wherefore the Declaration is good notwithſtanding the ſaid Exception. 
2. Godb, 436. As to the ſecond Exception, it ſeems to me that the Declaration is good enough without ſhew- 
4 — ing the Number of the Electors. For the Election might be made by Voices, or by Hands, or 
4 1 ſuch other Way, wherein it is eaſy to tell who has the Majority, and yet very difficult to know 
= 4. Bac, the certain Number of them. And in ſuch Manner there are divers Elections in London. And 
Abr. 9. I myſelf was elected in London by holding up of Hands, but 1 could not tell how many there 


* Re were that held up their Hands. And ſo if the Election was in any ſuch Manner (as we have 


E 1 no Reaſon to take it otherwiſe) the Plaintiff could not poſſibly be intended to know the certain 
Heath's Max. Number of them. And to put him to declare a Certainty where he cannot by any Poſſibility 
ow 4 6.45 Ve preſumed to know or remember the Certainty, is not reaſonable nor requiſite in our Lav. 
tur i And thereſore in 2. Ed. 4. in falſe Impriſonment the Plaintiff declared that the Deſendant im- 
21. pl. 16. Fe. Priſoned him until he made an Obligation by dures to the Defendant et aliis ignotis, and notwith- 
Favx Imptilon- ſtanding he alledged the making of the Obligation in order to recover Damages in Proportion 
Wend 1. Bo. a0. tc the Sum thereof, yet the Declaration was good without ſhewing the Names of the others, 
3 becauſe it might be that he could not know their Names, in which Caſe the Law will not force 

| Replication 33- him to ſhew that which he cannot, and therefore the Declaration ſeems by the Book to be good i! 


= Cod. 236. this Point. ® And in 10. Ed. 4. in Debt upon an Obligation which was endorſed upon Cond: 


x. Finch, 31. tion that one J. P. ſhould ſerve the Flaintiff for a Year, and ſo for ſeven Years following % 
op" har all his lawſul Commands, Sc. the Defendant ſaid that the ſaid F. P. ſerved the er 
| | | | lawtul!y 
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lawfully until ſuch a Day, on which he was diſcharged, and there the Plea is admitted good with- 
out ſhewing what Service he did, or in what Commands he obeyed him, for no Servant can re- 

member every Thing he did, or that his Maſter required him to do, and therefore the Law will 

not compel him to ſhew the Certainty of that which he cannot certainly know or remember. 

And ſo in 12. H. 7. in Debt upon an Obligation endorſed upon Condition that if he found J. S. a M. ta. H. 4. 
Meat and Drink and ſufficient Apparel until he arrived at the Age of 21 Years, that then the . Fl. 8. Pre. 
Obligation ſhould be void, and the Defendant ſaid that he had found him ſufficient Meat and nr 
Drink and Apparel all the Time aforeſaid ; and the Plea was held good, notwithſtanding he did 

not alledge what Bread, Meat, Drink, and Apparel he found him, for to ſay particularly what Bread, 

what Meat, and what Drink he gave him ſuch and ſuch a Day, and ſo from Time to Time 

would be too much for any one to remember, and for this Reaſon the Law will not conpel him to 

ſhew the Certainty where he cannot be preſumed to know it. And the Writ of Monſtraverunt is d Bro. Monftra- 
monſtraveruni nobis homines, &c. without ſhewing their Names, becauſe there are a great Number g + an 
of them, and if the Manor be large and extenſive, it would be a difficult Matter to reckon them. FOG 
*And in the Regiſter there is an Action upon the Caſe for him who is robbed againſt the Hoſt- © regia. 204. 
ler out of whoſe Inn his Goods were taken, and the Words of the Writ are, quidam Malefactores 

took and carried away the Goods, without naming their Names, becauſe he cannot poſſibly 

be intended to know them. * And ſo an Indictment for ſtealing the Goods cujuſdam ignoti, 4 See ante $5. 
or for killing quendam ignotum, is good enough, cauſa qua ſupra. And ſo in the Caſe here Fo, 22 
it ſeems to me, that ſince the Plaintiff cannot be intended to have any certain Knowledge of cited. 

the Number, he ſhall not be forced to ſhew the Certainty of it. And for Proof hereof, ſee the : vet. Lib. In- 
Book of Entries before cited, where Richard Corbet, in the Time of King Henry 75th, brought an Nad. 149: * 
Action of Debt upon the ſaid Statute of 23. H. 6. againſt Sir Gilbert Talbot Knight, who was She- * 1. Ants 
riff of the County of Salop, becauſe he was elected Knight to Parliament, and notwithſtanding _ 
this the ſaid Sheriff had returned Richard Ludlow as elected, and there the Plaintiff declared as 

the Plaintiff here has done, viz. that he was elected per majorem numerum, &c. and the Defendant 

ſaid that he was not elected per majorem numerum, &c. and upon this Iſſue was joined. Which 

Caſe I take to be worthy of particular Obſervation, For the Perſons concerned in it were ſuch 

Sort of Men (for I was born in the ſame Country, and have heard of their Tempers) that if there 

had been any Defect in the Pleadings on one Side or other, they would not have paſſed it over 

to ſave any Expence, as every one that knew the Parties would affirm, and at that Time there 

were very good Lawyers; and therefore the Iſſue being taken as it is in that Caſe, it is greatly 

to be regarded, and is a great Proof that the Declaration here is good notwithſtanding the ſaid 

ſecond Exception. r — ; | 

As to the Matter in Law, firſt of all it is to be obſerved, that J/ales was no the # See 7. Co. 21: 

Body of England until the Statute of 27. H. 8. made it ſo, nor was it — 1 = (ors — Cale 
of England; for (as it is contained in the Annals of this Realm) Brute the firſt King of England * BY 
had Iffue three Sons, and held this Realm, Wales, and Scotland, as one entire Realm undivided, 

being one main Land encompaſſed by the Sea, And after the Death of Brute, the three Sons 

made Partition of the Realm amongſt them, and after their Deaths the Law of dividing the Inhe- 

ritance deſcended was introduced — the Britons, as it appears by the Annals that Bellinus 

and Brennus his Brother did, for they divided the Realm between them, and ſo did Ferrex and 

Porrex being brothers, as did alſo the other Britons who were Subjects. But afterwards the Sax- 

ons came into this Realm and conquered the Britons, and ſuch of the latter as were not killed fled 

into Wales. And becauſe it was a mountainous country, the Saxons having got the Heart of the | 
Land did not purſue them there, nor conquer them whilſt they were there, but permitted them 1 
to ſettle there peaceably. And amongſt the Saxons the Law was that the eldeſt only ſhould in- 

herit, which Law they obſerved afterwards, and it continued from that Time until this Day a- 


mongſt us their Deſcendants. But in Wales the Law amongſt the Britons continued otherwi 
Gavelkind remained amongſt them until the Time of King He ons cheriſh oy 


8. From wh 
that England and Wales were ſeveral, and poſſeſſed by revel Poole, and 88 


But afterwards the Welſomen became ſubject to the Kings of England, who had the Soverei 
Government of them. * And becauſe they were N ib we Eſcuage was e ov Ky 8 Old Tenures 
King made a Voyage Royal againſt them, as it was when he made a Voyage Royal againſt the A 16. 
Scots, For being within the Sea they were accounted as Rebels. And fo the People of Wales n 
were ſubject to the King of England, although Wales was not Parcel of the Body of the Realm 
of England; and an Action lay here in the Common Pleas for any Thing in Wales, but the Pro- 
ceſs ſhould not be directed into Wales. * And therefore in 35. H. 6. it appears that fot an * M. 35. H. 6 
Advowſon in Wales a Man ſhall have a Quare impedit in the Common Pleas here, but the Writ 3 1: 35. Fits 
ſhall not be directed to the Officers of Wales, but to the Sheriff of the ad ; Ir 


foraſmuch as. Wales was ſevered from the Body of England, and the . "i EY 


yet the Laws i Vaugh 415. 


O. pl. 35. Fitz. 


ferent Laws from the Engliſh, although the Statute unites Wales to England, 
uſed in England before ſnall not extend to Wales which is newly added to it. For Ri hts or Pri 
vileges within a certain Precinct or Dominion ſhall not be extended further Sh the Pr _ & M..38. H. 6. 
einct or Dominion itſelf is enlarged. * And therefore it is holden in one Bo - N 


ok, that where the 14+ Bro. Patents 


= Rivers of Tine and Teſe, and many Liberties * H. 16. 


| Biſhop of Durham had many Lands between 


d, « Per Parn, 
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were granted to him in the ſame, and afterwards he purchaſed other Lands between the ſame 
Tine and Teſe, it is there held that he ſhould not have the Liberties in the Lands newly purchaſed, 
for the Uſage or the Grant of Liberties ſhall not go beyond what the Uſage has been, or fur. 
ther than the Grant extended at the Time it was made. And ſoit is held in 21. H. 6. that if 
a Warren is granted to one in all his Lands in Dale, if he purchaſes Lands in Dale afterward, 
he ſhall not have a Warren in them, cauſa qua ſupra. So if Conuſance of Pleas is granted to 
one of every Parcel of the Manor of Dale, there if a Tenancy afterwards eſcheats he ſhall not 
have Conuſance thereof, becauſe the Grant extended but to his precinct and Circuit at the Time 
of the making of it, which was not beyond that which was then Parcel of the Manor, at which 
Time Services were Parcel of the Manor, and not the Demeſn now eſcheated. And there is a 
Bock, that where Wreck of the Sea was granted to a Man in all his Lands, this Grant ſhall not 
extend to the Land whereof he was then diſſeized, and into which he afterwards re-enters, 
becauſe at the Time of the Grant he had only a Right in the Land, and the Grant at the 
Time of the making of it could not extend to the Land which then was not his own but 
another's, viz. the Diſſeizor's. And ſo although England is now enlarged by the Addition and 
Union of Wales thereunto, yet the Laws, Cuſtoms, and Statutes uſed therein ſhould not extend to 
Wales which is newly annexed to it, if there was no other Matter to effect it. But the ſaid 
Words of the Statute of 27. H. 8. (which are alſo recited in the Record) will put the Matter. out 
of Doubt, and will make the Statute of 23. H. 6. to extend to JYales, the Words being that every 
Perſon or Perſons born in Wales ſhall have and inherit all and every Liberties, Freedoms, Rights, Privi. 
leges, and Laws within this Realm, and other the King's Dominions, as other the King's Subjetts na- 
turally born within the ſame have and inherit. Each of which Words will ſerve the Plaintiff, 
for to be a Knight to come from Wales to the Parliament of England, and to have the Pena 
f;or the undue Execution of it, may be ſaid to be a Liberty, and a Freedom, and a Right, and a 
Privilege, and alſo a Law. So that every Word would ſerve very fitly (as it ſeems to me) tho 


the reſt were omitted, if it was uſed in England. For theſe Words, viz. (as other the King's Sub- 


jefts naturally born within the ſame have and inherit) are Words to which all the reſt are referred, 

So that when tie are acquainted and appriſed what thoſe Liberties are, they may uſe and enjoy 

the ſame. And fo always where one Thing is referred to another, it ſhall be as the Thing where- 

« Co, Litt. 45-unto it is referred. As if one makes a Leaſe for ſo many Years as J. S. hath in the Manor of 
8 L Dale, there he ſhall have as many Years as J. S. hath, and ſhall aver that J. S. has ſo many, 
13. 3+ Bal. And ſo if one grants to another tale corrodium quale J. S. nuper babuit, he ſhall aver that J. . 
11. H. 4. had a Corody of ſuch Things, and he ſhall have the fame. * And it appears in 11. H. 4. where 
b. Bro, Con- the King granted to one ſuch an Office, taking in the ſame Office the like that R. S. (who oc- 
_—_ 4. * r cupied the ſame Office before) took, there the Grant is good, with an Averment that R. S. had 
Finux, in Fine. ſuch Things in Certainty, which by Force of the Grant with the Averment he ſhall have. And 
A = Ed-3- in 20. Ed. 3. it appears that the King had granted to the Bailiff and Commonalty of L. all the 
Bro. Patent. 31. Franchiſes which the Burgeſſes of N. had, and there it ſeems that if they ſhould aver that the 
8 379 Burgeſſes of N. had ſuch particular Franchiſes, the Charter and the Averment would enable 
9: 53%" them to uſe the ſame. And when the Court of Augmentation ſtood, it was the common Courſe 
48. p. Moor 3yg, Of Letters-Patent by the King to grant 701, tanta, talia, bj uſmodi S conſimilia privilegia, li- 
bertates, Sc. quanta, qualia, & que ullimus Prior, aut Abbas, aut aliquis alius Predeceſſorum ſuo- 

rum, in jure difti Prioratus aut Abbatbiæ, unquam habuit, tenuit, vel gaviſus fuit, &c. which 

Grant was good with an Averment that they had or uſed ſuch particular Liberties, and ſuch the 


„T. o. Kd. 4. Patentees might uſe. © And in 9. Ed. 4. in the Aſſize of Swirenden and Bagot it appears that 


8. Bro. Paten 


41 * where the King made one a Denizen by his Letters-Patent (as there he had made Bagot) the 
Words were, quod ille in omnibus traftetur, reputetur, babeatur, teneatur, & gubernetur tanquam li- 
gius noſter infra diftum regnum noſtrum Angliæ oriundus, & non aliter, nec alio modo; which Words 
of Grant, that he ſhall be treated as a Liege of the King, are, by Relation of the Grantee to a 
Liege Subject of the King, effectual to make him as a Liege of the King; and whereas before 
he might not take Benefit of the Laws of England in England, now this incorporates him, and 
makes him able to take Benefit of them in England. So in the-principal Caſe, the Statute of 
27. H. 8. which ordains, that every Perſon born in Wales ſhall have and inherit all Liberlies and 
Laws within this Realm, as other the King's Subjects naturally born within the ſame have and inherit, 
by Relation of thoſe born in Wales to them that are born in England, makes the People of Wales 
to be as the People of England, and incorporates them therewith, and enables them to have and 
inherit in Wales the Laws uſed in England, in which Caſe they ſhall take Benefit of the Penal- 
ty of the ſaid Statute of 23. H. 6. as a Law in England. Wherefore it ſeems to me, that al- 
though the uniting and annexing of Wales to Englaud does not make the Laws of England to 
extend to Wales, yet the ſaid other Words ſhall enable the People of Males to take Benefit in 
Wales of the Laws of England. And ſo I am of Opinion that the Action is maintainable. 


The reſt of the At which Day here came as well the aforeſaid Richard Buckley as the aforeſaid Rice Thomas by 

Tm their Attornies aforeſaid. And thereupon the Premiſſes being ſeen, and by the Juſtices here 
fully underſtood, it is conſidered that the aforeſaid Richard Buckley do recover againſt- the afore- 

Jodgnent» ſaid Rice Thomas his Debt aforeſaid, and his Damages by Reaſon of the Detention of the ſaid 

Debt to 6 J. 13 5. 44d. to the ſame Richard Buckley with his Aſſent by the Court here adjudg- 
ed. And the aforeſaid Rice Thomas in Mercy, Gc. | 
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See (Reader) . Hill. 10. H. 4. 6. pl. 1. where the King ſent his Writ to the Biſhop of St. David's, Nota bene by the 
% have a Clerk maintained until he was advanced to a Benefice, and there it is touched wheth:y the * 


ine ſhall have ſuch Prerogative in the Caſe of a Biſbopric in Wales, as he ſhall have in a Biſhop- * pie, 5 
oy England of his own Foundation, and Tirwith ſaid, Before the Camp the arr ro, MON 
« Wales was held of the Kings of England, as of the Crown, and when by Rebellion of the Prince 
« the Principality was forfeited and came to the King of England, after that Time all the Biſbop- 
« rics of Wales were of the Patronage of the King of England, as annexed to the Crown.” And af- 
terwards, foraſmuch as the Biſhop had ſued his Livery out of the Chancery, and the King ought by 
virtue of his Prerogative to have ſuch Suftenance for his Clerk, a Writ was awarded to the 
Biſhop to receive him. And ſo note the Saying of Tirwith touching the Manner in which the Princi- 
pality came to the King. And ſee in Hill. 6. H. g. Fitz / Juriſdiction. 34. that the Lands in Wales, 
which are holden of the King immediately, are pleadable in England, by the Opinion of Hank. And 
the like appears by the Book in M. 13. Ed. 3. Fitz. Juriſdiction 23. in a Writ of Couſinage; from 
which Caſes, and the ſaid Caſe of the Corody it may be ſeen that for any Thing in Wales a Man 


may ſue his Writ here, And ſee Trin. 47. Ed. 3. 5, 6. pl. 13. Fitz. Brief. 621, a Writ of Dower 
for Lands in Wales. | 


. A Report of a Caſe adjudged in the King's Bench by the Judges thereof in Michaelmas 
Term in the ſecond and third Years of the Reign of King Philip and Queen Mary, be- 
tween John Browning Plaintiff and William Beſton Defendant, in a Bill of Treſpaſs 


oy by the ſaid Plaintiff againſt the ſaid Defendant ; which was argued many Times 
efore. | | | 


T appears amongſt the Records of the King's Bench of Eaſter Term 6. Edt. 6. Rot. 66. that 22 Tom 6. 
John Browning ſued a Bill of Treſpaſs in the King's Bench againſt William Beſton, for entring 7%: 6. 

into his Cloſes and Houſes at Southwark in Barmſey-Street and Horfingdown- Lane in the County Years by Rc the 
of Surry the 3d Day of July in the firſt Year of the Reign of the ſaid King Edward 6. Cc. The ne; by which 
Defendant faith, that the Place where, Sc. was one Garden and thirteen Meſſuages in Barmſey- — wn grants 
Street aforeſaid, of which, long before the Time of the Treſpaſs ſuppoſed, Owen Oglethorp ff annually 
Preſident of the College of St. Mary Magdalen in the Univerſity of Oxford, and the Scholars of ments, * ducing 

the ſame College, were ſeized in their Demeſn as of Fee: And being ſo ſeized, leaſed the ſame, J& Tem a, 
the 24th Day of July in the 38th Year of the Reign of King Henry 8. by Deed bearing the Place, and that 
fame Date, to one John Burges for the Term of ao Years next following the Feaſt of the An- Fam bin or 
nunciation of our Lady then laſt paſt, by Force whereof he entered, and died; and ſhews that rear, altho' it be 
Catharine the Wife of the ſaid John Burges and his Executrix took to Huſband one John May- me Laage falt 
nard, who leaſed the Premiſſes to the Defendant for 18 of the Years, and gives Colour to the be void, and the 
Plaintiff, and ſo juſtifies. The Plaintiff by his Replication faith, that long before the ſaid Leaſe eau de Let 


one Thomas Knolls Preſident of the ſaid College, and Predeceſſor of the ſaid Ogletborp, and the br after Defank 


then Scholars of the ſame College, viz. the 10th Day of September in the 24th Year of the Reign 8 


k before Entry, 
of King Henry 8. by Indenture bearing the ſame Date, leaſed the Premiſſes to the Plaintiff, to ſeaſes the ame 


have and to hold from the Feaſt of S7. Michael the Archangel then laſt paſt, for the Term of hi; Cena 
20 Years then next to come, by Force whereof he entered and was poſſeſſed until the Defen- aud Grant a. 


dant did the Treſpaſs, and confeſſes the ſaid Demiſe made by Oglethorp and the then Scholars, — 
and all the reſt of the Bar. The Defendant by Rejoinder confeſſes the ſaid Demiſe made by In- d Condition. 
denture to the Plaintiff in Manner and Form as the Plaintiff has alledged in the Replication. And before bo be 
further he ſaith, that the ſaid Plaintiff had covenanted and granted by the ſaid Indenture to ren- Ns. C. Vin. 
der and pay for the ſaid Tenements every Year during the ſaid Term to the ſaid Preſident and pl. 2. S. P. held 
Scholars and their Succeſſors or Aſſigns 35 J. 35. 4d. Sterling, by equal Portions at the two fiene Re- 
Feaſts of the Year, viz. at the Feaſt of the Annunciation of our Lady the Virgin, or within two Albow ©, Hem 
Months next after the ſaid Feaſt every Year, 18“. 115. 8d. at their Meſſuage in Chancery-Lane, 9% 3: Bol Re 
and at the Feaſt of Str. Michael, or within ſix Weeks next after the ſame Feaſt, 18/. 115. 8 d. 1. Leon 36h av 
to be paid at Oxford, in the ſaid College of S. Mary Magdalen. And further in the ſaid Inden- Abr. 343. Fir, 
7 made to the Plaintiff it is contained, that if it ſhould happen the ſaid annual Rent and Farm Dy. | 


275: pl. 5 
377. 35. 4 d. or any Part thereof be in Arrear and unpaid in Part or in Whole, according 8 
. to 


2 


PEE _—_ * * * 


— " 


to the Times aforeſaid, that is to ſay, if the one Moiety of the ſaid annual Rent be unpaid after 


two Months next following the ſaid Feaſt of St. Mary the Virgin, and the other Moiety of the 


Tin. S Micb. 
Terms 6. Edw. 6, 


For thePlaintif, It ſeems to me that the Plaintiff ſhall recover. And firſt it is to be conſidered, when the 


ſaid annual Rent be unpaid after ſix Weeks next following the ſaid Feaſt of St. Michael the Arch. 


angel, any Year within the ſaid Term, to the ſaid Preſident and Scholars and their Succeſſors 
in Manner and Form aforeſaid, altho* it be not required or demanded at ſuch Time as it ought 
to be paid, as is aforeſaid, then the ſaid John Browning covenanted and granted for himſelf his 
Executors and Aſſigns, that the ſaid Demiſe ſhould be utterly extin& and void, and of no Ef. 
fect, and that then and at all times afterwards it ſhould be lawful for the faid Preſident and 
Scholars and their Succeſſors again to enjoy and poſſeſs and have back the ſaid Tenements with 
the Appurtenances, and every Parcel thereof, as in their former Eſtate, the faid Indenture or 
Demiſe in any wiſe notwithſtanding, And he ſhews further that Knol/s died; and that Oglethory 
was made Preſident. And further ſays, that becauſe 18 J. 115. 8d. of the Rent or Farm afore- 
ſaid for the ſaid Tenements to the ſaid Owen and Scholars were in Arrear at the Feaſt of 5: 
Michael, in the 37th Year of the Reign of the ſaid late King Henry 8. and by the Space of fix 
Weeks next after the ſame Feaſt of St. Michael, and to the ſaid Owen and Scholars, according to 
the Form of the ſaid Indenture ſo made to the ſaid Plaintiff, unpaid, the Intereſt and Term of 
Years which the ſaid Plaintiff had by Reaſon of the ſaid Indenture became void, determined, 
and of no Effect in Law; by Means whereof the ſame Owen and the Scholars of the ſaid Col. 
lege afterwards and before the Time when, Cc. of the Lands aforeſaid were ſeized in their De- 
meſn as of Fee, in Right of their College, according to the Purport of the Indenture; and 
they being ſo ſeized made the Leaſe to the ſaid John Burges, as in the Bar was alledged. Where- 
fore, Sc. And upon this Rejoinder the Plaintiff demurred in Judgment. And in Trinity 
Term in the iti Year of the Reign of King Edward 6. this Demurrer was argued by Ramſey 
of Counſel with the Plaintiff: And then Staunford Serjeant argued againſt him for the Defendant. 
And in Michaelmas Term next following Ramſey argued again, and Walſb anſwered him. And the 
Subſtance of both the Arguments of Ramſey was as follows. 


Preſident and Scholars made the Leaſe to the Plaintiff by Indenture, and the Plaintiff covenanted 
and granted by the ſame Indenture to render and pay annually for the ſaid Tenements to the Leſ- 
ſors 37 J. 35. 4d. whether this ſhall be a Rent or Farm, or not. And ſecondly whether or no, 
when the Plaintiff covenanted and granted that for Nonpayment of the Rent the Leaſe ſhould 
be void, this be a good Condition : and if it be, then whether or no the new leaſe made to the 
Defendant be good before Entry by the Leſſors. And as to the firſt Point, it ſeems to me to be 
no Rent. For if it ſhould be a Rent, then it muſt be either a Rent Charge, Rent-Seck, or Rent- 


a Littlet. & 213. Service. * For there are no more than three Sorts of Rents. And a Rent-Charge it is not, 


b Co. Litt. 142 
a. 144. a, 
. Finch 109. 


for there is no Clauſe of Diſtreſs, nor any Land charged with it: And a Rent-Seck it is not, 
for it is not iſſuing out of any Land: And a Rent-Service it is not for the ſame Cauſe, for a 
Rent cannot be but where it iſſues out of Land. And here it is granted for the Land, and not 
out of the Land, and ſo this Word (for) implies the Cauſe or Conſideration of the Grant, and 
is not a proper Word to charge Land. And therefore foraſmuch as it does not iſſue out of Land, 
it cannot be called a Rent. And if it ſhould be, any Rent at all, it muſt be a Rent-Service, 
which it cannot be for another Cauſe ; for there can be no Rent-Service but ſuch as is reſerved 
by the Donor cr Leſſor, and by apt Words for the ſame, as reddendo, reſervando, or tenends, 
&c. But here there is not any Word ſpoken by the Leſſors, but by the Leſſee, * for the Lel- 


'2 6: ſee covenanted and granted to pay ſuch a Sum annually for the Land, which Words can amount 


to no other Effect than to the Grant of a Sum in Groſs, which is not annexed to the Reverſion, 
nor ſhall it deſcend with the Reverſion. For if a Man has Land by Deſcent on the Part of his 
Mother, and he makes ſuch a Leaſe ut ſupra, and the Leſſee covenants and grants to pay to 
the Leſſor and his Heirs ſuch a Sum ut ſupra, if the Leſſor dies without Iflue, the Reverſion 
ſhall deſcend to the Heir on the Part of the Mother, but the Sum ſhall be paid to the Heirs on 


the Part of the Father, becauſe it is not a Rent, nor conjoined or incident to the Reverſion, 


but a Sum in Groſs not iſſuing out of any Land, and therefore it is no Rent. And alſo it 
ſeems to me that it is not any Farm, for a Farm and Rent are all one in Effect; and that is proved 
by the Statute of Glouceſter cap. 4. which ſaith, hat if a Man let his Land to farm, or to find 
Eftovers in Meat, &c. and be that has the Land lets it lie freſh, c. it is eſtabliſhed that after two 
Years paſſed the Leſſor ſhall have an Action to demand the Land, Sc. ſo that by that Statute 2 
Ceſſavit is given for the Farm unpaid, which Action ſhall not be given without a Tenure, and 
ſo if a Tenure is annexed to ſuch a Farm, ergo the Farm is a Rent, and therefore this Statute 
proves that a Rent and Farm are all one. And a Gift of Land before the Statute of quia emp- 
tores terrarum rendering 20 5. annual Rent, or 205. annual Farm, had been all one. So that in 
our Caſe it is neither a Rent nor a Farm for the Cauſes aforeſaid, wherefore when the Plaintiff co- 
venanted and granted that if the ſaid annual Rent or Farm ſhould be behind, that then the De- 
miſe ſhould de void, this is a void Grant and Covenant, or a void Condition, (if it be a Con- 
dition), becauſe it is referred to a Rent and Farm, where there is not any Rent and Farm. As if 
a Feoffment is made upon Condition that the Feoffee ſhall make a Feoffment to the Mayor 
and Commonalty of S. where there is no ſuch Mayor and Commonalty, this is a void Condition, 
becauſe it is referred to a Thing which is not in Being. And therefore it is impoſſible to be 
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rformed, and Conditions impoſſible or againſt Law are void. As if the Condition be that . od 1 
I ſhall go to Paris within two Hours, or that I ſhall enfeoff my Wife, the firſt of theſe Con- Þ 4. K. 44 
ditions is impoſſible, and the other againſt Law, and therefore they are void. And ſo it is in 1 
the principal Caſe. And then I ſay, that where an Eſtate is made, and ſuch Condition impoſ- gation 5. Bio. 
ſible or againſt Law is made in Defeaſance of it, the Eſtate ſhall ſtand good for ever, and ſhall + e ro 
never be defeated by ſuch Condition or Grant; for which Reaſon the Eſtate ſhall not be avoided, 4: onr;o. H. 4. 
nor is the Entry lawful by Reaſon of this Condition, if it is a Condition. But as to this (being 42 * 4 
the ſecond Point) it ſeetns to me that it is not a Condition; for as a Rent may not be reſerved 77 4. P. 14. 
without Words of the Leſſor or Donor, no more may a Condition, for a Condition ought to * * 
be reſerved by the Words of him who parts with the Eſtate, and who ſhall take Advantage of it Perk. $ 722. 
by Re- entry, if it be broken, which is the Leſſor here, and therefore it ought to be reſerved by de Vin at 
his Words. For which Reaſon if two make a Leaſe or Gift upon Condition that if the Lefſee tit. Condition x. 
or Donee does not ſuch an Act, that then the one of the Leſſors or Donors ſhall enter, there if f. .A. 
the Condition is broken, he ſhall enter but into the one Moiety, becauſe he did not part with 48. 412. 413. 
more than a Moiety, and the Words make a Condition to him only that ſpoke them, and he v Perk, & 7 
ſpoke the Words for a Moiety only, as the Law faith, and the other for the other Moiety, and co. Liu. 480d. 
his own ſpeaking cannot make his Companion to re- enter or avoid the Eſtate. So here the Words $6 aa Ho. 
are ſpoken by the Leſſee who did not give the Eſtate, but took the Eſtate, which Words can- b. 3. Dane Abr. 
not make a Condition to another who did not ſpeak them, viz. the Leſſor, nor enable him to 1 4 
enter; for which Reaſon it ſeems to me that the Eſtate ſhall not ceaſe by Force of the Words. Abr. tt. Condi- 
And alſo it is to be obſerved here, that the Words of the Covenant and Grant of the Leſſre, that den X. pl. 9. 
if it ſhould happen the Rent be in Arrear the Leaſe ſhould be utterly extinf? and void, come after the Dy. 6. b. pl. a. 
Latz made. For by the Demiſe and the habendum the Leaſe is made. And then theſe Words fiid tobe a Prin- 
of the Leſſee are ſpoken after the Leaſe is made, and fo altho* the Words are contained in one 2 
Iadenture, yet in Conſideration of Law there are two different Times therein, that is to ſay, a (0 
firſt Time, viz. the Time of making the Leaſe, and a laſt Time, viz. the Time of ſpeaking the . co, Lit. 185. 
Words, which ate ſpoken after the Leaſe. * And therefore it is held in divers Books, that an E- 2. Wing Max. 
Rate firſt made ſhall not be defeated by a Defeaſance after the Eſtate. As in gj. Ed. 3. it is held Vin. At. fte. 
that if a Feoffment is made, and afterwards the Feoffee at another Time makes a Defeaſance, Condition A, 
viz. that if the Feoffor does ſuch an Act, that then the Livery and Seizin and his Eſtate ſhall be ** * 
void, this ſhall not defeat the Eſtate firſt veſted. * And ſo in 42. Ed. 3. the Caſe is, that W. * Perk. 6715. 
bor:owed 40 J. of R. and in Surety of Payment he enfeoffed R. ot his Land in Fee upon Condi- „ 
tion that if he paid the ſaid Sum at a Day limited, the Feoſfment ſhould loſe its Force, at the Day Defealance D. 
W. did not pay the Money, but afterwards died, and his Wife took to Huſband one B. who bs. 
by Agreement between him and R. paid the Money to R. by Means whereof B. had the Land, 22 
and aiterwards R. died, and his Wife brought a Writ of Dower; and it was adjudged that ſhe Dower 40 Bro. 


Dower 40 Bro, 
ſhould have Dower, becauſe the Eſtate of R. was not avoided and defeated by the Agreement made V 35: 


after the Condition broken. So that Agreements concerning the avoiding of Eſtates, made after 
the ſame Eſtates, are of no Effect in Law. Wherefore in our Caſe inaſmuch as the Eſtate was firſt 
made, and the Condition afterwards, and ſo they were made at divers Times in the Eye of the 
Law, it ſeems to me that for this Cauſe the Eſtate ſhall never be defeated or avoided. But ad- 
mitting that the Leſſors might enter, yet the Leaſe made to Byrges is not good“ before Entry + See vs. 5. pl. 
made by the Leſſors. For before Entry the firſt Leaſe is not made void, but a Title of avoid -g. in Margine. 
ing it only is given to the Leſſors, for the Leaſe continues until Re- entry in Deed is made, and], 1 
before Entry the Poſſeſſion continues in the Leſſee. And for Proof hereof there is a Caſe in 13, 14. — 
22. Ed. 4. where a Man made a Leaſe for fix Years, the Term expired, and the Leſſee kept him- 114. 8. 
ſelf in after the Term, and took the Profits, and the Leſſor before any Entry brought an Action See Pot. 138. 
of Treſpafs for the Treſpaſs meſne done, viz. after the Term ended, and before the Action £ 
brought; and the Opinion of the Juſtices was that the Action of Treſpaſs did not lie, for ware 
the Leſſor might enter, yet before Entry the Poſſeſſion was not. in him. So in our Caſe, al- 
tho? the Leſſors might enter, yet before Entry the Poſſeſſion continues in the Leſſee, and his Term 
alſo continues. For if the Leſſors had made an Acquittance to the Leſſee for Rent in Arrear xs. p. co, Liu. 
after the Time when the Condition is ſuppoſed to be broken, they ſhould never have re-entered. 271. b. Oro. E. 3 
So in 14. Aſs. it is adjudged that if a Leaſe is made rendering Rent, with a Clauſe of Re-entry 174. a6. pl. 10. 
for Default of Payment, if the Rent is in Arrear, and a Title of Re entry given, and afterwards Fitz. Entry con- 
he in the Reverſion diſtrains for it, there he ſhall not enter after, becauſe by the Diſtreſs he has 16. l, A 
afirmed the Continuance of the Term. So here, if the Leſſors had diftrained for the Rent, 1917, Co. Lit. 
they ſhould never have entered afterwards, From whence it ſeems to me, that if an Acquitrance 4. b. Cie. E. 
or Diſtreſs ſhall affirm the Leaſe, ergo it was not determined before. * And if a Reverfion be 1 
granted upon Condition, if the Condition be broken it ſhall not be in the Grantor before Claim, Pol. 158. 5 
for when there cannot be an Entry, then a Claim ſhall ſerve. » Bur if 1 grant a Rent Charge 5 
out of my Land upon Condition, there if the Condition is broken the Rent ſhall be ex- zl. . ts 
tinet in my Land without Claim, for there cannot be any Claim in that Caſe. * And theſe are 
Principles of Law, that if there may be an Entry into the Thing, then it ſhall not be in the 95; P. Co-Litt- 
Party before Entry; and if there cannot be any Entry, but a Claim, then it ſhall not be in him Abr. tir. Condi. 
fore Claim; and if neither Entry nor Claim may be had, then it ſhall be in him by Act of the en. K. . pl. s. 
Law without any Act done by the Party. But in the Caſe here an Entry might have been made, „8 p. co fut 
for which Reaſon it ſeems to me that before Entry the Leaſe and the Poſſeſſion continue in the 218. 4. 373. a. 
elſce; and ſo the Leaſe made to Burges by the Preſident and Scholars before their Re-entry up- 


on Browning is not good. Wherefore the Rejoinder is not good, and conſequently the Plaintiff 
mall recover. | ens, 
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— 
E contra for the Staunford and Walſh argued to the contrary, as it is ſhewn beſore, and the Subſtance of both 
peg their Arguments was as follows. As to the firſt Point, it ſeems that the Covenant and Grant to 
* Accord. render and pay the Sum ſhall be a Reſervation “ of a Rent. For firſt it is to be conſidered that 
ming Owen 151, the Leaſe and alſo the Covenant and Grant to pay the Sum is made by Indenture, * and the Words 
1. 


Where tut, C. j. in an Indenture are the Words of both Parties; and altho' they are ſpoken as the Words of orie 


- wondered it Party only, yet they are not his Words alone, for there is the Aſſent of the other Party to each 


— tndpeÞ tent of the Parties may be ſuppoſed to be. And they ſhall not be taken moſt ſtrongly again 


bo dent, de one and beneficially for another, as the Words of a Decd Poll ſhall, * for there the Words ſhall 
ceteri l d. be taken moſt ſtrongly againſt the Grantor, and molt available to the Grantee, But it is not ſo 
7 x. Leon, in a Deed indented, becauſe the Law makes each Party privy to the Speech of the other; And 
4-Bac. Abr.34+. therefore we ought not to make ſuch Conſtruction of Words in an Indenture as in a Deed Poll. 
«3. P. Dy. 6. b. But if an Indenture contains Matter of Subſtance, the Law will make ſuch Reference thereof ag 


Pl. 2. Dal-8 is moſt fit and reaſonable, and will ſay that the Words are ſpoken by him who could moſt pro. 


pl, 7. 11, pl. 15. 


could be ann others Words; and therefore when they are written they ſhall be taken in ſuch Manner as the in 


x. Rol. R. 69. perly ſpeak them; and therefore where the Plaintiff here has cavenanted and granted to render 


2 n and pay the ſaid Sum for the Lands, the Words are in fact the Words of the Leſſee, but in 


1. Fixch 8g. Conſtruction of Law they ſhall be taken the Words of Reſervation of the Leſſors, inaſmuch as 
5. P. x. Leon, they have the Senſe and Effect of a Reſervation. For Words of Covenant and Grant to render 


- 318. x, Finch and pay ſuch a Sum for the Land have the Effect of reſerving or paying Rent for the Land; 


wy and ſo the Law will take them to be ſpoken by the Leſſors. As if a Man makes a Feoffment 
1. 0. Air. in Fee by Deed indented rendring ſuch Rent, there it ought to be conſidered that it cannot be re- 
314, 1%, ſerved as a Rent may upon an Eſtate for Years, for Lite, or in Tail, becauſe the Reverſion is 
336. in this Caſe not in the Feoffor, and yet the Feoffor ſhall have it as a Rent granted by the Feoffee. And by 
it is a Rent-ſeck the ſame Reaſon that the Law there takes the Words of the Feoffor as the Words of the Feoffee, 


caly, by the like Reaſon in our Caſe it will take the Words of the Leſſee as the Words of the Leſſor, 


pl. 6. Fitz. Fe- for they ſerve moſt properly that Way. And if the Deed indented had ſpecified that the Plaintiff 
| Mar ne . ſhould have the Land, and ſhould pay 20 5. yearly, that would be a Rent. For the Law refers 


pl. 79. Bro. Fals the Words in any Writing indented to be ſpoken by him that can beſt ſteak them, and that ſhould 
26. Formedon be the Leſſor there. And, Sir, it is frequently to be ſeen that one Word ſhall enure as another, 


Grants 


M. 21. Ed. 3. As if a Leaſe be made for Life, the Reverſion to J. S. in Fee, this ſhall enure as a Remainder, 
d. per Far- g it is held in our Books. And if one Word ſhall be taken in the Senſe of another, by like Rea- 


« 
| fag 1. H. ſon it ſeems that the Words ſpoken; by one ſhall be taken in Law to be ſpoken by another, elpe- 


S- 3: b. per cially where it is in a Deed indented. - And therefore in the Caſe here it ſhall be a Reſervation 


Scire Facias 57, Of a Rent, And as to what has been ſaid, viz. that it cannot be a Rent, becauſe he hath cove- 

2 Pore 36: nanted and granted to render and pay the ſaid Sum for the Lands, and it is not covenanted nor 

per Ruf. Ni. 19. granted to be paid out of the Lands, and no Rent may be but what is iſſuing out of Land; as to 

OS this it ſeems clearly that the Law ſhall take and conſtrue” it to be iſſuing out of the Land as 
M. 14. e oth 0 

H. 8. 2. a. per ſtrongly as if it had been expreſſed in plain Terms. For it is to be obſerved that the Sum is to 


4 Ap bs be paid for the Land as it is expreſſed, and that is agreed at the Time of the Demiſe of the Land. 


 Chamly. Dy. 22. And ſo the one, viz. the Rent, comes for the other, viz. the Land, and at one fame Time, and 


1 by one ſame Contract, and the one is executory for the other. For if the Land is recovered 


fer fn. upon eign Title he ſhall be diſcharged of Payment, becauſe he cannot have the Thing for which 
4 Bo. Abs he is to pay the Money. As in the Caſe in 15. Ed. 4. where it is faid, if A. grants to B. all the 
293. Poſt. 141. ancient Pale, and in Return for the ſame B. grants that he would make a new Vale to the atore- 


157. 79% "(aid A. there if B. cannot have the ancient Pale he ſhall be excuſed from making the new Pale, 


_ —4 Watt“ becauſe he cannot have the one Thing for which he is to do the other. * And if one grants to 


there cited. another an Annuity pro conſilio impendendo, if he will not give Counſel the other may detain the 


fM.15.Ed.4- Annuity, becauſe he cannot have the Thing for which he granted the Annuity. So in the princi- | 


dp) wha, pal Caſe, if the Land was recovered he ſhould be diſcharged of Payment. Wherefore inaſmuch 


Oe Fo 9- as the one is executory for the other, and the one comes in Return for the other at one ſame 
Chet. Bro, Gin. Time, and by one ſame Contract, the Law adjudges that it is ifſuing out of the L. and as ſtrong- 


* 1 * ly as if it had been reſerved by expreſs Words. And therefore in 29. Aſs. pl. 23. there is this 
Goulad. 156. Caſe, viz. the Tenor of a Purparty made in the Chancery between three Coparceners of an Inhe- 


Godb, 8. ritance, two of whom were Covert-Barons, was brought into the King's Bench, and by the Re- 
. 9. cord it was ſuppoſed. that one Huſband and his Wife had more in Purparty than they ought to have, 
Bro. Bar, 4x. and it was ſuppoſed by the ſame Record that the Huſband and his Wife pro prædicto reſiduo had 


Condition 61. | 0 | nis 
M. 15. Ed. 4. 4. granted to the other Parceners 100 s. Rent, and by the Purparty it was not ſuppoſed that this 


a. per Chcke « Rent was to be taken out of any certain Land, but that the two Coparceners had bound them- 


24. . 6. B.. ſelves and their Heirs in the ſaid Rent, and thereupon a Scire Facias iſſued againſt the ſaid Huſ- 


Exünguihment band and Wife who had the moſt in Purparty, and they came and demanded Judgment of the 


| Abr. Writ, becauſe this Suit was brought againſt them as Ter-tenants, and by the Writ it was not 
Co. Liu. 20g. ſuppoſed that any Land was charged with the Rent, but only the Perſon that granted it, and his 
a. Rel K. b. Heirs, but yet the Writ was awarded good, and the Defendants put to anſwer over: For ſince 
Hob. 41. the Rent was granted for the Land, and was executory for the Land, the Law adjudges it to 
4 —9 iſſue out of the Land; and ſo the Law has Reſpect to the Ground of the Matter, and to the 
Hardr, 36%, Conſideration upon which Things are done, For upon Partition between Coparceners, if the 
r one grants a Rent to the other, this ſhall deſcend to the Heirs of the Grantee, altho' it was not 
2. Finch 6. granted to her and her Heirs, becauſe it came to her in reſpect of the Land which ſhould deſcend 


Poſt, 11. 456. to the Heir. And therefore when the Ground of a Thing appears, the Law ſupplies the Deficier- 


12. Bro, Charge 
IMI. 2. H.7. 5. a. Bro. Eflates 39. Co. Litt, 10. a. 1, Finch 25, 2, Finch 36. 


r r cm Dc Mo a. a. od ad 


d Fitz, Pente cy in the Words. So in our Caſe inaſmuch as the Cauſe of the Payment of the Sum appears P 
26, | 
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be for the Land, and it is to be paid annually, it ſhall be adjudged in Law a Rent, and to iſſue 


er Farm be in Arrear, that then the Demiſe ſhall be extinft and void, the Words are proper enough, 
ad ſhall make the Leaſe to ceaſe. But admitting it is neither a Rent nor Farm, but a Sum in 
2 yet the Leaſe ſhall be determined. For when it is ſaid, if it ſbould happen the ſaid. Rent be 
- Arrear, and the Sum is recited certainly, it is of the ſame Subſtance and Effect in Law as if 
it was ſaid, if it ſhould happen the ſaid Sum in groſs be in Argear, * And that the Law is ſo it is «Lyn, f 308. 
roved by Littleton in his Book in the Chapter of Eſtates upon Condition: For there he ſays, 
4 If a Man enfeoffs another in Fee upon Condition that he and his Heirs, ſhall render to a Stran- 
« ger and his Heirs an annual Rent of 20 5. and if he or his Heirs fail of Payment thereof, that 
then it ſhall be lawful for the Feoffor and his Heirs to enter, this is a good. Condition, and yet 
« in this Caſe altho' ſuch annual Payment is called in the Indenture an annual Rent, it is not 
« properly a Rent, for if it was a Rent it muſt be either a Rent- ſervice. or a Rent-charge, or a 
« Rent-ſeck, and it is not any of them. For if the Stranger was ſcized thereof, and afterwards. 
« it was denied him, he ſhould never have an Aſſize for it, becauſe it is not iſſuing out of any 
« Tenements, and ſo the Stranger has no Remedy if ſuch Annual rent be in Arrear in this Caſe, 
« but the Feoffor or his Heirs may enter. And yet if the Feoffor or his Heirs enter for Default 
« of Payment, then ſuch Rent 1s gone for ever, And ſo ſuch Rent is but as a Pain ſet upon 
« the Tenant and his Heirs, that if he will not pay it according to the Form of the Indenture, 
« then they ſhall loſe their Land by Entry of the Feoffor or his Heirs for Default of Payment.“ 
Theſe are che Words of Littleton in his ſaid Book, which prove that the calling a Sum in groſs | 
2 Rent is of the ſame Effect as if it had been called a Sum in groſs. So that miſnaming Words 
in Indentures is no great Matter if ſo be there are Words of Subſtance put for them, as it is in 
our Caſe. And therefore it ſeems that if it be a Sum in groſs, yet the calling it a Rent and re- 
citing the Sum in certain ſhall be as available to the Leſſors here as it ſhould be to the Feoffor 
in Littleton's Caſe. Wherefore it ſeems clearly, whether this be a Rent or a Sum in groſs, that 
yet the Eſtate far Years ſhall be determined, notwithſtanding this Exception, if fo be the other 
Words are effectual to determine it. And as to that, the Words ſeem ta be effectual enough to 
make the Leaſe void. For it is not requiſite that the Leſſor ſhould ſpeak the Words which ſhall 
defeat the Eſtate, bur if it be by Indenture, and the Words bear an Intendment to avoid or de- 
termine the Leaſe, it is ſufficient. As if the Words were, proviſo that the Leſſee do ſuch an Act, 
or fi contingat that he does not ſuch an Act, that then, &c. there the Words proviſo or ſi contin- 
gat are not ſpoken by one more than the other, but they are put indifferently, and the Law con- 
ſtrues them in the beſt Senſe, and therefore the Words ſhall be taken as a mutual Agreement of 
the Parties that the Leaſe ſhould be void, for which Reaſon the Leſſor may enter, inaſmuch as 
ſuch Agreement was at the Time of the making the Eſtate, * So in 10. Af. pl. 15. a Leaſe, g, 4 
was made by Deed for eleven Years, and in Surety of his Term the Leſſor made him a Charter 161. Bro. Con- 
upon Condition that if he was diſturbed of his Term, he ſhould hold the Tenements in Fee for 1 
ever, and Livery and Seizin was made upon the one Charter and upon the other, and after- 5.0.91. b. Ante 
wards the Leſſee was diſturbed, and there it is adjudged that he ſhould have the Fee; for the 3#®)Po#-48*» 
Charters were delivered at one ſime Time, and ſo the Agreement had between them at the Time 
of the firſt Eſtate made ſhall make the Eſtate conditional, ſo that the Fee ſhall paſs afterwards. 
And by the ſame Reaſon an Agreement between the Parties at the Time of the Eſtate made 
ſhall be ſufficient to defeat the Eſtate. © And in 9. H. 6. a Man made a Leaſe abſque impeiitione eM.9.H.6. 35. 
waſti, proviſo quod non proſterneret domus voluntariè, and the Leſſor brought an Action of Waſt for pl. 6. Fitz. Wat, 
Waſt done in Houſes, and the Leſſce ſaid quod non proftravit domus volumarie, and Exception 39 — 55+ 
was taken to it, and it was ſaid that an Action of Waſt would not lie for voluntary Waſt in 
Houſes, for the Clauſe ab/que impetitione vaſti ſhall be abſolute, and upon the Proviſo the Leſſor 
ſhall be put to his Writ of Covenant, which was denied, for that it was all by one Deed, and the 
Clauſe was conditional, ſo that he ought to take the Clauſe in ſuch Form as it was made, and 4 But fee En 
yet there the Proviſo was not ſpoken by the Leſſor more than by the Leſſce, but as it is put it 3. J. f. 75+ 
ſhall be taken as an Agreement of both Parties. So in our Caſe, when the Leaſe was made by 129 3. Leon. 
Indenture with the ſaid Clauſe contained in it, then the Leaſe paſſed in ſuch Form, and it was 9 
parcel of the Contract, and made with the Aſſent of both the Parties, and at one ſame Time, fo it is Hd, this 
that whatever W ay it be taken, whether a Condition, or a Limitation of the Eſtate, or a Grant Se. 
on the Part of the Leſſee, it is ſuch a Thing as will determine the Leaſe without Queſtion. And tion. 
as to what has been ſaid, that in Intendment of Law the ſaid Clauſe ſhall be taken to be made 
after the Leaſe, and ſo, as it were, at a different Time, Sir, this cannot be, ſince the whole is 
made by one Deed indented, ſo that no Word of it takes Effect before the Delivery of the Deed, 
and the Need is delivered all at one Inſtant, and therefore all the Words ſhall take Effect at one 17, 5. 
ſame laſtant, and there is no Diſtinction of Time therein. And this is proved by the ſaid Caſes Condition 245. 
of 10. Aſs. pl. 15. and 9. H. 6. For in the one it was by ſeveral Deeds, but delivered at one &, N. 1 
ſame Time, and in the other Caſe it was all by one ſame Deed, and there it is taken to be in Law b. 318. a. 3. Co. 
at one ſame Inſtant without any meſne Time; and ſa in the Caſe here. Wherefore it ſeems . 8 
clearly that notwithſtanding any of the Exceptions, the Clauſe will determine the Leaſe. Then Moor 3:5. 346. 
as to the laſt Matter, viz. whether or no the Leaſe ſhall be determined and void before Entry; 2. Ten: mg 
it ſerms that it ſhall, for the Leaſe commenced by Contract, that is, by Words without other Hell. 23. 
Circumſtance, and was a good Leaſe by the Words before Entry, and that which commences by A7 1. Poſt, 
Words and without Entry may be determined by Words without Entry. But if the Leaſe had 12. Vide Con- 


been for Life, then ſych Clauſe y! ſupra might not determine it before Entry, for a Leaſe for 5 
51% wick. Poſt. 413. 
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Life cannot commence by Words without other Circumſtance, viz. Eivery and Seizin, and there. 
fore it ſhall not be determined by ſuch Clauſe ut ſupra without Entry. For the Livery and Sci. 
« Moor 292. Zin which gives Perfection to the Eſtate and Entry ought to be avoided by Entry. * But a Leaſe 
N for Years commences by Words without Entry, and may be determined by Words without En. 
55 dad. a) try. And ſo is the Diverſity. And as to the Caſes put, viz. in“ 14. 4/5. where a Leaſe is made 
for Years reſerving Rent, or a Re- entry for Default of Payment, if the Rent be behind, and 3 
Title of Re-entry given, and afterwards he in the Reverſion diſtrains for it, that he ſhall never en- 
ter, or if he makes an Acquittance for it, that he ſhall never enter afterwards, Sir, theſe Caſcg 
are not like our Caſe here, For when a Man makes a Leaſe rendring Rent, and if the Rent is 
behind that he ſhall enter, there he has expreſſed how the Leaſe ſhall be avoided, viz. by Entry, 
So that if he will not enter, or if he does ſuch an Act as excludes him from his Entry, there the 
© Same Diverſity Leaſe is for ever, becauſe it continues good until an Entry be made. But in our Caſe the 
Co, Lit. 215.2, Words are, that the ſaid Leaſe ſhall be utterly extint?, void, and of no Effect, which Words diſſolve 
the Leaſe without Entry or other Circumſtance, and then if it be utterly void it cannot be made 
good by any Matter ex poſt facto; and fo is the Difference between the ſaid Caſes and our own 
" Cafe here. And alt ho' in the Caſe here it goes beyond the ſaid Words, and ſaith wat it ſhall 
be lawful for the. Preſident and Scholars again to enjoy, poſſeſs, and have the ſail Tenements, 
Sc. yet theſe don't take away the Effect of the firſt Words, but the latter Words are Surpluſage, 
for if the Leaſe was determined by the firſt Words, then was it in vain to put the latter Words. 
4 Ante r33. (h And as to the Caſe put in i 22, Ed. 4. it is good Law, for when the Leaſe was ended the Leſſee 
then became Tenant at Sufferance to the Leſſor, and the Leſſor could not puniſh him by Writ 
of Treſpaſs, inaſmuch as his firſt Entry was with his Aſſent, and afterwards he was Tenant by 
his $ulfetince and Aſſent, as the Law faith, and then he cannot impeach him for a Thing where- 
unto he has firſt aſſented; but in the ſaid Caſe the Leſſor might there make a Leaſe for Years to 
another, and that Leaſe ſhould be good, for thereby he had determined his Will and Pleaſure, 
Wherefore the {aid Caſe does not prove any Thing againſt the ſecond Leaſe here, and fo the 
Rejoinder is good notwithſtanding any of the ſaid Exceptions to the contrary ; and conſequent. 
ly the Plaintiff ſhall be barred. | | | | | 
E Contra for te Gatudy Serjeant to the contrary, It ſeems to me that it ſhall not be a Rent, becauſe it is 
* not reſerved by the Words of the Leſſors. And it is utterly againſt Reaſon to take the Words 
of one Perſon as the Words of another, for the Law will not make ſuch Conſtruction, nor will 
it refer what is ſpoken by one Man to that which is ſpoken by another, or take them to be of 
*M. 35. H. 6. the like Effect. And therefore in 35 H. 6. the Caſe is, that Jobn Croke was ſeized of the Ma- 
23. d- ia. E- nor of B. in Fee, and a Deed indented was made between the ſaid Croke and the Prior of B. as 
23 


— 
— 


— 


8 e follows, Cam Johannes Croke /eneat de nobis, ut de jure Eccleſiæ noftre predifie, manerium de B. per 


homagium, fidelitatem, ſtutagium, et redditum quatuordecim librarum ad Feſtum, c. Noveritis nos Pri- 

orem et Conventum ratificaſſe et confirmaſſe dico Johanni atum ſuum, Ec. ſalvo ſemper nobis et ſucceſ- 

ſoribus noftris noſtro antiquo dominio, fimul cum reddit. et ſervic. de manerio, &c. In cujus rei, Sc. uni 

Puri ejuſdem indenturæ penes prædiddum Johannem remanenti praditti Prior et Conventus figillum ſuum 

commune at poſuerunt, alteri vero parti penes prædictos Priorem et Conventum remanenti prædictus Johan- 

nes /igillum ſuum appoſuit, and the ſaid Croke had Iſſue H. who had Iſſue a Son and a Daughter 

by one Venter, and a Son by another Venter, and the Daughter as Heir of the whole Blood to 

her Brother had the' Manor by Deſcent after the Death of the ſaid Croke, and of H. and of her Bro- 

ther, and the Succeſſor of the Prior avowed upon her, and ſhe pleaded hors de fon Fee; and the 
Opinion of the Court there was, that ſhe ſhould not be eſtopped by the Indenture, but that ſhe 

; might well have the Plea for two Reaſons, one was, becauſe the Deed was no Eſtoppel, for that 

f g. Co. 10. b. all the Words in the Deed are the Words of the Prior and Convent, and not the Words of the 
x 8. Cs. 54. a ſaid Fobn Croke ; the other Reaſon was, for that if it was an Eſtoppel, * yet the Daughter is not 
Hob. 7. Co. Heir to it, but the youngeſt Son. And therefore if one Reaſon there was, becauſe all the words 
* were the Words of the Prior and Convent, and were ſo accounted in Law notwithſtanding it 
was by Deed indented, from thence we may ſee that the Words of one Perſon in an Indenture 

ſhall not be taken as the Words of another, nor ſhall the other be eſtopped thereby, notwiti- 

ſtanding he is Party to the ſame Indenture. And ſo à forttore in our Caſe the Law ſhall not ſay 

that they are the Words of the Leſſors, nor conſtrue them to amount to a Reſervation of Rent, 

inaſmuch as they may otherwiſe have a reaſonable Conſtruction and Effect. And as to what has 

been ſaid, that the Leſſors are Parties to the Words, and agreed to them, it being by Indenture, 

Sir, true it is that they agreed to have the Sum, but it was not agreed to have it as a Rent. So 

that the Effect of the Agreement is to have it, but how they ſhall have it, viz. as a Rent or not, 

is not Part of their Agreement, Wherefore. it ſeems to me that ſince the Words are ſpoken by 

the Leſſte it may not be a Rent, as I have ſaid before. And alſo (as it has been ſaid) it may 

not be a Rent, becauſe ir is not ifſuing out of any Land. And as to what is ſaid, that by the 

Intent and Agreement of the Parties the Law ſhall adjudge it to be iſſuing out of the Land, Sir, 

d Fitz, Scire jt cannot poſſibly be ſo taken without expreſs Words. And this will be proved by the Caſe of the 
Faces 52. Prior of Martin and the Prior of Bingham in 22. Ed. 4. for there the Caſe is that a Fine was levied be- 
| tween the Prior of Martin Complainant, and the Prior of Bingham Deforceant, de quingre Marcis el 
guingue ſolidis redditus cum pertinentiis in S. et K. unde placitum conventionis ſumm. fuit inter eos, and the 

Fine was, Hic eſt finalis concordia,&c. inter Priorem de Martin querentem, et Priorem de Bingham deforc. 

de quingue Marcis, et quinque ſolidis redditus cum perlinentiis in S. et X. unde placitum conventionts ſumm. 

fuit inter eos; ſcilicet, quod Pricr de Bingham recogncvit et conceſſit pro ſe et ſucceſſoribus ſuis, quod ipſi de 


cælero reddant ſingulis annis predifo Priori de Martin et. ſucceſſoribus ſuis, pro tenementis que de eodemPriore 
| [ 
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ltnet, et que tenementa W. de W. de eodem Priore de Martin aliquando tenuit in prælictit wil.is. Sc. 
quinque marcas ei quinque ſolidos ad duos anni terminos pro omnibus ſervitiis, ſetiis, Sc. Et pro bac con- 
teffione c. idem Prior de Martin conceſſit pro fe et ſucceſſoribus ſuis quod ipſi watrantizabunt.pra. 
diftis Priori de B. et ſucceſſoribus' ſuis prædicta tenementa contra omnes Gemtes. + And afterwards the 


. — — 


Succeſſor of the Prior of Martin brought a Scire Facias againſt the Succeſſor of the ſaid, Prior of 


Bing bam, to have Execution of the Arrears for 14 Years, and there it was ſaid that the Sire 

Facias was not maintainable, for the Fine proves the Rent granted to the Predeceſſor of the 

Plaintiff to be a Rent Service, or other Rent iſſuing out of Land, and not an Annuity, where- vide B. N. C. 
fore inaſm as he has acknowledged it to be executed, he ought to have had an Aſſize or. Diſ- 8. 

t this Writ which is in Nature of a Writ of Annuity; but yet the Scire Facias 
maintainable, and that he ſhould have Execution, becauſe the Fine was levied of a 


was adjud 


different T hing from the Original: For the Original, that is to ſay, the Writ of Covenant, was 


of a Rent, which ſhall be intended a Rent-Service, and the Fine does not ſay, prædidtum red. 
ditum, but it was de quingue Marcis et quinque ſolidis, which is of a Thing that was not in efſe 
before the Fine, viz. of an Annuity, for the Prior of Bingham was Tenant of the Land, who 
could not grant the Seigniory to another, wherefore it is but an Annuity, and no Rent. And 
then, I ſay, if this is there holden an Annuity, and not a Rent iſſuing out of Land, by the 
ſame Rea ſon in our Caſe it is a Sum in groſs, and not a Rent iſſuing out of the Land; for in the 
Fine it was granted to be paid for the Land, and ſo in our Caſe it is granted to be paid for the 
Land, which Land is nothing more than a Conſideration in the one Caſe and in the other, and 
is not charged with the Payment, and every Word in the Fine is as ſtrongly. the Word of both 
the Parties, as the Words in an Indenture are, et ubi eadem eft ratio, ibi idem jus, And there- 
fore it is not a Rent in our Caſe, but a Sum in groſs, and then the Grant that the Leaſe ſhall be 
void for the Nonpayment of the Rent and Farm is void, becauſe there is no ſuch Rent or Farm. 
As if a Man makes a Leaſe of Land, upon Condition that if the Leſſee does Waſt in the Houſes 
upon the Land leaſed, that then the Leaſe ſhall be void, where in Fact there is no Houſe at all 
on the Land leaſed, this is a void Condition, becauſe it is referred to a Thing which is not in be- 
ing. And if it was a Rent and no Farm, then alſo the Term ſhould; not be void, for it is in 
the Copulative, viz. if the Rent and Farm be behind, but it is neither the one nor the other, 
for which Reaſon it ſeems to me that the Clauſe is not ſufficient to make the Leaſe void. Fur- 
ther, it ſeems that inaſmuch as it is but the Grant of the other Party, the Leaſe ſhall not be « 44. an; pl. 44. 


void becauſe it was executed. But an Obligation, Recqgnizance, or Warranty, or ſuch Things F #4 « Per. 


res. Fitz. Condi- 


as ate executory may be defeated by a Defeazance, but not Things executed. And here it is to don 18. dro. Des 
be conſidered that the Grant of Deſeazance came after the Leaſe, for if the Leſſee firſt deliver uche, in 
his Part to the Leſſor, then is the Defeazance void, for at that Inſtant he was not Leſſee, and Co. . £ 2 


therefore we ought to take it according to Order, and as it may ſtand together, and that is, 237: * 3: Co. 


113. a. 3. Saund. 


that the Leſſots firſt delivered their Part of the Indenture, whereby the Leaſe was executed, 48 Moor 373. 

and that afterwards the Leſſee delivered his Part of the Indenture, and fo there is a meſne Time, 55 2725 . 
and the Leaſe was firſt executed, and the Defeazance came after, which may not defeat Things tit Defeat 
executed. And therefore in 43. Af. a Releaſe of Right made by the Diſſeizee to the Tenant Pl. * 

of the Land may not be defeated by a Defeazance afterwards, becauſe the Right was extinct Þ 43. Af. pl. 12. 
before, and the Releaſe executed. And ſo was the Leaſe here, which may not be defeated by the 14. S gas ia 
Defeazance after. Further, admitting the Defeazance good, it ſeems that although the Words Deteaſance 43, , 
are, that the Leaſe ſhall be utterly extinct, void, and of no Effeft, yet the Law will make an Ex- rays 
3 hereof in what Manner it ſhall be void. © As the Statute of Wel minſter 2. cap. 1. which Lit. 236: b. 
a 


ys, that if a Fine be levied, ipſo jure ſit nullus, yet the Law makes an Expoſition thereof, viz. IEF 590. 


that it ſhall be void as to binding the Right, but yet that it is a Diſcontinuance. And ſo the Sta- © Sevante x7. (0) 


ture of 8. H. 6. cap. 10. which makes Outlawries void upon Indictments or Appeals, if a Capias _— 


is not awarded againſt the Party in the County wherein by the Indictment or Appeal he is ex- 2. P. Wms. 2c2, 
preſſed to be dwelling, is expounded by the common Law, viz. that it ſhall be void by Writ 13388 647. 
of Error. So here the Words which grant that the Leaſe ſhall be void ſhall. be expounded to be . 


2. a. Fitz. Errot 


void by Entry, and not otherwiſe. And if a Man makes a Leaſe for Years of his Wife's Land, 25. Bro. 106. 
and dies, the Leaſe is not void before Entry made by the Wife, for Poſſeſſion ought to be avoid 1 4 » 
ed by Poſſeſſion, and ſuch Poſſeſſion ought to be gained by Entry. But if my Father dies, and R. 4, Sce | 
his Land deſcends to me, a Leaſe for Years made by me before my Entry is good, becauſe I 1 gr Abr. 3 . 
had Poſſeſſion in Law, and none had Poſſeſſion in Deed. But if a Stranger abates, a Leaſe . 
made by me after is void, for the Stranger had the Poſſeſſion in Deed before my Entry. So here *9. 2. b, e 
the Poſſeſſion in Deed is in the firſt Leſſee until Entry be made; and then the ſecond Leaſe is = 
void, for he has not pleaded an Entry in Deed made by the Leſſors, which ſhall not be intend- 
ed without it be ſhewn. And therefore upon the whole Matter it ſeems to me that the Plaintiff 
ſhall recover. | . | | 

And afterwards in Faſter Term 7. Ed. 6. Ramſey argued again. And becauſe his Argument z,#.- Tm 4. 


was much to the fame Effect with his former Arguments, I have here omitted the Report of it, B. 6. 


And Morgan Serjeant then anſwered him. And he argued that it was a Rent. For, he ſaid, it E contra for the 
is not only to be conſidered, who ſpeaks the Words of Reſervation of the Rent, but the chief my 
Matter to be conſidered is the Aſſent of the Parties, viz. the Leſſor and the Leſſce. And there- 

fore in the common Words of Reſervation, viz. tenendo by ſuch a Rent, or ſolvendo, or reddendo 

ach a Rent, although the Words are taken to be ſpoken by the Leſſors, yet they are not ſuffici- 
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N ing was aſſigned the third Day of Fuly in the irt Year of the Reign of King Edward 6. and 


/rities ſee cited in the ſaid 35th Year of King Henry 8. and by the Space of ſix Weeks next following the ſame 
pro & con Vin. Beaſt, by which Means the Leaſe became void: And whereas in the firſt Record the Matter of 
| pleader A. pl. 11. the Rent being in Arrear was alledged by the Words (for that) viz. for that the Rent was in Ar- 
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ent to make a Rent, without having the Aſſent of the Leſſee thereunto. For the Leſſor ſhall 
not have an Action of Debt for Rent reſerved by ſuch Words, except it be adjudged a Contract 
in Law, and a Contract cannot be without an Aſſent between two or more, wherefore the Af. 
ſent of both Parties is the Perfection of the Contract, and then the Law ſaith, that although the 
Words come out of the Mouth of the one only, yet they are the Words of both in Effect and 
Operation of Law. And by the ſame Reaſon that the ſaid Words, viz. reddendo, ſolvendo, and 
the like, ſhall be taken to come out of the Mouth of the Leſſor, and ſhall be in Effect the 
Words of the Leſſee and of the Leſſor alſo, ſo in our Caſe the Words which ſhall be taken to 
come out of the Mouth of the Leſſee ſhall in Effect be the Words of the Leſſors and the Leſſce, 
And fo inaſmuch as the Subſtance of the Matter is, that the Leſſors ſhall have ſo much Money 
annually for the Land, the Law will ſay that the Words are properly ſpoken for the Purpoſe, 
and that they will make it a Rent. And if it was not a Rent, but a Sum in groſs, yet the 
Words which call it a Rent may and ſhall be taken for a Sum in groſs, inaſmuch as it is to 
continue, and to be paid yearly. And further, the Covenant and Grant that the Demiſe ſhall 
be void ſhall determine the Leaſe. For it cannot enure to any other Effect, for the Leſſors 
might not have an Action of Covenant upon this Covenant and Grant, for ſuch Action does not 
lie but where the Thing, for which the Covenant is made, is to be done at a Time to come by 
the Perſon of ſome one. And here the Covenant and Grant refers to a Thing which is not to 
be done by the Perſon of any one, but to a Thing which is to be executed in itſelf. And if the 
Words ſhould not enure to a Determination of the Leaſe, they would be utterly void, for they 
cannot enure to any other Effect, and to make them void would be too difficult a Matter to be 
proved; and therefore the Leaſe was diſſolved ipſo facto when the Rent was in Arrear. And 


* S,P. x.Finch he argued further, that although the Leſſors might not have an Action of Treſpaſs before En- 
399 f try here made after the Rent was in Arrear, yet they might well enough make a Leaſe, foraſ- 


much as the firſt Leaſe was diſſolved preſently by the Rent being in Arrear, and the firſt Leſ- 

| ſee became Tenant at Sufferance, in which Caſe the Leaſe is good, and therefore the Plaintiff 

ſhall be barred. And further he ſaid, that there was a Defect in the Pleading which could not 

be cured, and that is, the Plaintiff hath alledged the Treſpaſs at Southwark in two Places, viz. 

in Barmſcy- Street, and in Horfingdown-Lane, and the Defendant ſaith that the Place where c. 

was one Garden, and thirteen Meſſuages at Barmſey-Street, and as to that juſtifies, and ſays no- 

thing as to the other Place, for which Reaſon it ſeemed to him that the Defendant's Bar was 

bad upon that Account, but that the Rejoinder was good, as it is faid before &c. And after- 

Repleader Mich, wards for this Fault in the Pleading it was held bad, . and therefore the Parties “ repleaded. And 
N Muy. the Pleading was altered in ſeveral Points (as appears in the new Roll thereof made, which is to 


Repleader after be ſeen in Mich. 1. Mary Rot. 158.) viz. in theſe Points, whereas the Treſpaſs in the firſt Plead- 


venata g. a the detaining the Plaintiff out of Poſſeſſion until the 17th Day of November in the ſecond Year 
n 1. — of the Reign of King Edward 6. now the Treſpaſs was aſſigned the ſaid /hird Day of July, and 
Repleader 39. the detaining the Plaintiff out of Poſſeſſion was alledged until the ſecond Day of June in the 
5 77* ſeventh Year of the ſame King. And alſo the Defendant pleaded the Plea in Bar to both the 
3. Co. 52. b. Places aſſigned, and juſtified in both Places; and whereas in the firſt Pleading the Defendant in 
ered wr vl. the Rejoinder had ſhewn that the Cauſe why the Leaſe became void was for the Rent in Arrear 
1198. Sv. 89. at one Day, viz. at the Feaſt of Sz. Michael the Archangel in the 37th Year of the Reign of 
yr — Oro. King Henry 8. and by the Space of ſix Weeks thence next following, now in the new Pleading 
22 1. he ſhewed that the Rent was behind at two days, that is to ſay, 18/. 115. 8d. was in Arrear at 
een 6. Mad. 4. the Feaſt of the Annunciation of our Lady anno 36. H. 8. and by the Space of two Months next 


or wa _— following the ſame Feaſt, and other 18/. 11s. 8d. was in Arrear at the ſaid Feaſt of St. Michael 


Abr. tit. Re- 


rear, the Leaſe became void, now in the new Record it was pleaded that the Rent was in Arrear, 
and ſo it was alledged in Fact to be in Arrear ut ſupra. And the new Record varies from the 
odld one in few or none other material Points except theſe. 
Trin. Term 1. And afterwards in Trinity Term 1. Mary. Kebert Brook Serjeant Recorder of London recited 
2M for the the Caſe, as it was in the new Record, and as it is ſhewn above, and ſaid, it ſeems to me that 
Plaintiff, the Plaintiff ſhall recover. Four Queſtions ariſe upon the Rejoinder; firſt, whether there is a 
Condition here or not : ſecondly, whether there is a Rent or not; thirdly, if there is neither a 
Condition nor Rent, whether the Covenant will make the Leaſe void without Entry or not; 
fourthly, whether or no the Rejoinder be double. And as to the firſt Point, there is not any 
v Palm, 496. Condition here, * for no Condition can be made but by him that parts with the Eſtate, and by 
503- Dy. 6.pl.2. his Words. And here if there ſhould be a Condition, ic would be made by him that takes 
Aute 133. (4. the Eſtate, and by his Words, which is contrary to the Nature of a Condition. And beſides the 
Words here are not conditional, nor equivalent to Words conditional, for conditional Words 
are reſtrictive, as ita quod, or if the Leſſee do ſuch an Af, or fi contingat, or proviſo ſemper, theſe 
are conditional Words, and reſtrain- or compel the Perſon to do or not to do ſuch a Thing, 
7. 2, 8.8, On Pain of Forfeiture of the Eſtate or Thing given. And yet proviſo ſemper does not always make 
74. 15, Bro, à Condition, as in Dockray's Caſe in © 27. H. 8. where a Leaſe was made by the Prior of St. John's 


Condition 3. to Dockray by Indenture, in which it was contained, proviſo that if the Prior or any of his oe 
| | thren 
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thren will inhabit thereupon, that then the ſaid Dockray and his Aſſigus bound themſelves by the 
ſame Indenture upon one Year's Warning to remove and give Place to the ſaid Prior, there the 
Caſe is not adjudged, but as I take it, it is not a Condition, for the Words after the proviſo are 
not proper to make a Condition, for they don't force the Party to do or not to do any Thing, 
but the Leſſee without compulſatory Words of the Leſſor covenants and grants that he will re- 
move. So in our Caſe, neither in the Premiſſes of the Clauſe, nor in the Words following are 
there any-Words conditional, or equivalent to ſuch, but ſimply a Grant or Covenant _—_ by 
the Leſſee, which does not contain any Condition of the Leſſors; for which Reaſon it ſeems to 
me that the Words are not conditional, nor ſufficient to determine the Leaſe. Further, admitting 
the Words to be conditional, yet they are referred to a Determination of the Leaſe for Rent in 
Arrear, where there is no ſuch Rent. For in the ſame Manner as a Condition ought to be made 
by the Words of the Leſſor, ſo ought Rent to be reſerved by Words of the Leſſor, or be granted 


out of the Land by the other Party; and here there is no Rent reſerved by the Leſſor, for the 


Words of Reſervation are, reddendo, ſolvendo, or the like, but here there is not any ſuch Word, 

or Words of the like Senſe, but only a Covenant and Grant to pay ſuch a Sum, and he does not 

charge the Land with it, for which Reaſon there cannot be a Rent reſerved, nor a Rent granted, 

becauſe it is not granted out of the Land, and no Rent may be but what is granted out of Land. 

And therefore the Caſe in 10. A/. pl. 4. may be well agreed, which is, that in an Aſſize of Bo. Achse t;-1 
Rent a Specialty was ſhewn forth, which proved that the Rent was not granted to be taken of 2 5 1 10. 
the Tenements, but certain Tenements were bound to Diſtreſs, and out of theſe Tenements was Fitz Ats 5 
the Rent iſſuing, as it was there adjudged; and I will readily agree that it is a Rent, becauſe the Tr 
Party may diſtrain in Land for it, and ſo the Land is charged. But here no Land is charged Bro. Rent may 
with it, and therefore it cannot be a Rent, and then the Covenant and Grant that if the Rent 7 fa ay 
be in Arrear the Leaſe ſhall be extinct, is utterly void, for it is referred to a Thing where there is 102. 41. A. pl 
none ſuch, and it is as if the Leſſee had granted that if his Homage ſhould be in Arrear to the; = ONE . 
Leſſor by the Space of a Month, the Leaſe ſhould be void, which Clauſe bad been of no Effect, B. g. H. 6.9. . 
becauſe the Leſſee ſhall not do Homage to the Leſſor, and therefore the Clauſe had been void; gangs Fit 
and ſo ſhall it be in our Caſe. But admitting it to be a Rent and a Condition, yet the Leaſe Rent 1. M. 27. 
continues until Entry is made. For when a Man has an Eſtate, or is in Poſſeſſion, he ſhall be > bd cy Dau 
faid in Law, to have the Eſtate, or to be in Poſſeſſion until another has taken the Eſtate or Poſſeſ 22. pl. 141. 

fion from him. And ſuch Eſtate or Poſſeſſion ought to be taken away by Entry. As if a Man ＋ 71 8 
makes a Feoffment in Fee, and the Feoffee at the ſame Time makes a Defeazance, which is af- 4. Co. Litt. 147. 
terwards performed, yet the Feoffee remains Tenant in Fee-Simple until Entry is made upon him; N 

and ſo ſhall it be of a particular Eſtate in Tail, for Life, or for Vears, for the Caſes are all one, 

and are founded upon the ſame Reaſon. And therefore in 18. Ed. 4. where a Formedon was * H. 18. Ed. 4. 
brought againſt Tenant pur auler vie, and pending the Writ ceſtuy que vie died, and the Tenant Bea ps mg 
continued in Poſſeſſion, and he in the Reverſion prayed to be received, yet there the better Opi- 334. 


nion is, that the Writ is not abated until the Leſſor hath entered, nor is the Intereſt of the Te- 


| * 
made neither the Eſtate nor the Poſſeſſion is taken away. And in Wheeler's Caſe in 14. 44 tr 


H. 8. in ſecond Deliverance, where J/heeler Leſſee for Years granted his Eſtate to the Plaintiti, 4 H. 14H. s. - 


upon Condition that he could obtain the Favour and good will of the firſt Leſſor, and the firſt 4 _ 


Leſſor afterwards told the Defendant that he would rather caſt away the Tiles of the Houſe than Note that this 
that the Defendant ſhould have the Leaſe, there it is held, that upon this Diſagreement the Inter- n not ic 


was not to the 


eſt of the Plaintiff was not void, for it appears there that the Plaintiff granted it to the D-fendant, Plainithimtel?, 


| ; 4 that i 
and the grant to the Defendant was there holden void, becauſe the firſt Eſtate was not void be- juacieat Dig. 


fore Entry. © And, Sir, in the Regiſter there is a Writ called a Writ of Entry ad terminum qui zr<<ment, for the 
firſt Leſſor agreed 


preteriit, which lies in Caſe where the Termor holds over his Term, and this proves that the „hen the Plan- 


Poſſeſſion and Intereſt remains in him until an Entry is made, for if he had no Eſtate in the *# came this, 
Land but at Will or at Sufferance, then the Writ would not lie againſt him. Which Caſes ar- — pres ph 
gue ſtrongly that in our Caſe although the Covenant and Grant had been ſufficient ro give Title !*-butthe Grant 
of Re- entry to the Leſſors, yet until Entry in Deed is made the Term is not avoided or de- by, and not de- 
termined, and conſequently the ſecond Leaſe made during the firſt Leaſe is void. Further, as OS. 10s 
to the Form of the Pleading, it ſeems that the Rejoinder is double, for in the Rejoinder it is upon anotter 


ſhewn that the Rent was in Arrear at two Days, viz. at the Feaſt of the Annunctation of our Point, 


Lady, and at the Feaſt of St. Michael, and it would have been ſufficient to have ſhewn that it © Regift. 227. 


/ k 3 Co. Litt. 57. b. 
was in Arrear at one of the Days only, for that avoids the Leaſe as well as if it was in Arrear mW 


at two Days, and then the ſhewing it to be in Arrear at two Days makes it double, for each of 

the Days is iſſuable; ſor if we ſhould ſay that it was not in Arrear at the Feaſt of St. Michael, 

then he may demand Judgment, becauſe we don't anſwer to the Rent in Arrear at the Feaſt of 

the Annunciation, for that makes the Term void, and if we ſhould anſwer to both, then we ſhould t M. 19. Ea. 4. 
Join two Iſſues, one of which might be found for us, and the other againſt us, in which Caſe the 8%, Fr, 
Court would be greatly inveigled and at a Loſs what to do; wheretore ſince he has offered us 181. 2. Finch 
two! Iſſues, one whereof had been ſufficient, the Rejoinder in this Point is double. * As in 393. 


3- H. 6. where in a Writ of Ward brought by the Lord, a Feoffment of the Anceſtor of the? H. 3. H, 6. 


pl. 22. itz. " 


Infant was pleaded in Bar, and the Lord (being Plaintiff) averred ir ro be upon Condition that Double Plea 32. 
Whereas the Wife of the Tenant was en/eint, if ſhe was delivered of an Iſſue Male, that then _ 8. ven 
he ſhould enfeoff him, and afterwards ſhe was delivered of an Iſſue Male, the Ward- ple. A. pi. 120. 
ſhip of whom is now demanded ; and by the Opinion of the whole Court the Plea was double, 
for the Feoffment upon Condition was Colluſion apparent, and was one Matter, and the Aver— 


mend 
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*M. 25. H.6. ment of the Collufion was another Matter, and then the ſhewing of both (both being effectual 
7 Bro. Double and anfwerable) makes the Plea double. So in 20. H. 6. in Avowry, the Avowant alledged 


Plea 14. Via. one Seizin of the Services in his Grandfather, and another Seizin in himſelf, and that is there 
1. . 


Plea A. pl. 35. clearly held to be double, becauſe each of them is traverſable, and one only would have been 
v . 22. H. 6. fufficient. b So in 22. H. 6. a Man alledged two continual Claims to avoid a Deſcent vi. that 
. pl. 3. Fitz- his Predeceſſor and himſelf made continual Claim, and that is there held to be double, becauſe 
= — his own continual Claim would have been ſufficient to avoid the Deſcent, if the dying ſeized 
Plea g1. . , was in bis OWN Time, and then the other was unneceſſary. So if one will plead in Bar two De- 
To- Br, cents in Fee, this makes the Plea double, cauſa qua ſupra: But to alledge two Deſcents in Tail 
1 5. % 9: does not make the Plea double, for one Anſwer, viz. ne dona pas, makes an End of the whole, 
Ibid” 25. Vin. fo that the Deſcents there are not the moſt * ſubſtantial Part of the Matter, but the Gift, and in 


_— —_— ſhewing of the Gift he muſt ſhew how it came to the laſt Iflue, *© and foraſmuch as he is ne- 
75. 3 ceſſatily compelled to do that, it is not double. And ſo in Debt againſt an Executor, to plead 
e Sime Diverlity fully adminiſtered, and ſo nothing in his Hands, does not make the Plea double although they ate 
— 8 two Things, for the one is purſuant to the other, and the laſt is but a Concluſion from the firſt, 
viſor « Brian. and one Anſwer, viz. Aſſets in bis Hands, makes an End of the whole, and foraſmuch as the 
1. Fick 581. Law compels him to take that Concluſion, it ſhall not be double. But here he is not com- 
2. Finch 293. pelled to ſhew that the Rents were behind at both Days, but the ſame Advantage is given fot 
= the Rent behind at one Day as for the Rent behind at both Days, and then the ſhewing that 
* M. 33 B-6 the Rent was behind at two Days makes the Plea double, inaſmuch as each of them is anſwer. 
Bee Donne ble, as it is ſaid before. For which Reaſon it ſeems to me that the Plaintiff ſnall recover. 
E contra for the Catline Serjeant. It ſeems to me to the contrary. And firſt, as I take it in our Cale, there is 
Defendant, a good Reſervation of a Rent. For although there are not here the uſual Words of Reſervation; 
yet there are Words equivalent in Law thereunto. * For in our Law if any Perſons are agreed 


upon a Thing, and Words are expreſſed or written to make the Agreement, although they are 


eos. Pla. 236. not apt and uſual Words, yet if they have Subſtance in them tending to the Effect propoſed, 


r. the Law will take them to be of the ſame Effect as uſual Words; for the Law always re- 


4 b i Double gards the Intention of the Parties, and will apply the Words to that which in common Pre— 
lea 23. Bro. 3- ſumption may be taken to be their Intent. And ſuch Laws are very commendable. For if 
., Fay, l. 18. the Law ſhould be ſo preciſe as always to inſiſt upon a peculiar Form and Order of Words 
H.8 fe in Agreements, and would not regard the Intention of the Parties when it was expreſſed in other 
Per. F Words of Subſtance, but would rather apply the Intention of the Parties to the Order and Form 
736. Gas of Words; than the Words to the Intention of the Parties, fuch Law would be more full of 
= Vin. abr. Form than of Subſtance. But our Law, which is the moſt reaſonable Law upon Earth, regards 
in. Double Ples the Effect and Subſtance of Words more than the Form of them; and takes the Subſtance of 
wks > , Words to imply the Form thereof, rather than that the Intent of the Parties ſhould be void. 
82. Laich zy. And the Law takes Words of Subſtance that are rarely uſed to be equivalent to Words of 
ed Subſtance that are uſual. * And therefore if Tenant for Life and his Leſſor make a Feoffmert 
* ip cops 59d in Fee by Deed, this is the Feoffment of the Tenant for Life, and the Confirmation of the Leſ- 
there cited, Cro. ſor, although there is no Word of Confirmation in the Deed, and this is wrought by the reaſon- 
. able Conſtruction of the Law which inclines the Words to the Intention of the Parties, as it 
may beſt ſtand with Reaſon. Wherefore the Words having Subſtance in them ſhall be there 
taken to enure as a Confirmation of the Leſſor. And ſo if Tenant for Years and the Leſſor make 
a Feoffment in Fee, this ſhall be taken for the Livery and Feoffment of the Leſſor, and the 
Surrender of the Leſſee, and yet there is no Word of a Surrender, but it ſhall be ſo taken in 
i Co, Litt. 197. Judgment of Law for the Reaſon above given. So if two Tenants in common grant a Rent- 
41 0 v. Charge of 205. to a Man cut of their Land, this ſhall enure as ſeveral Grants of 20s. viz. as à 
Poph. 204 Grant of 205. by each of them, ſo that the Grantee ſhall have 40s. and yet the Words of the 
po” N Grant were joint and not ſeveral, but becauſe the Rent iſſues out of their Eſtate which is ſe— 
$ 106. J. Finch veral, it ſhall enure accordingly cauſd qua ſupra. So that always where there are Words of Sub- 
46. 2 Finch 63. ſtance, the Law appoints how they ſhall enure. * And in 9. H. 6. it is held, that if a Com- 
* no H% moner makes a Deed to the Tenant of the Land, by which he renounces his Common to him, 
Lock. et Fats this ſhall enure as a Releaſe of the Common, and ſo there is a Releaſe without Words of Releale, 
Se but becauſe the Words are equivalent in Subſtance to Words of Releaſe, therefore the Law takes 
them as a Releaſe. And ſo in our Caſe here, there are Words of Subſtance of Reſervation of a Rent; 
for the Land is leaſed by Indenture, and at the ſame time and by the ſame Indenture the Leſſee co- 
venants and grants to render and pay for the Tenements ſuch a Sum, which Words have the Effect 
and Subſtance of a Reſervation of Rent. For what is the Effect of a Reſervation of Rent upon a 
Term of Years? As I apprehend it is nothing more than an Agreement between the Leſſor and the 
Leſſee that the Leſſor ſhall have an annual Sum for the Land, and that the Leſſee ſhall pay it during 
the Term for the Land. And that is the Effect and Subſtance of a Reſervation, and alſo the Intent 
of the Parties, and there is no other Effet or Subſtance in the Reſervation; and then if that 
be the Subſtance of the Matter, what Difference is there when the Leſſor ſaith, I will have 
205, yearly for the Land,” and the Leſſee agrees to it, and when the Leſſee ſays, * I will give 
you 205, yearly for the Land,” and the Leſſor agrees to it? Certainly there is no Difference 
at all. For in Contracts it is not material which of the Parties ſpeaks the Words, if the o- 


ther agrees to them, for the Agreement of the minds of the Parties is the only Thlog, 
| | | a 


enure as a Reſervation, and ere as they are made at one ſame Time, and by 13 
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Law reſpects in Contracts, and ſuch Words as expreſs the Aﬀent of the Patties, ald Have 
Subſtanee in them, are ſufficient. * And therefore in 21. H. 6. a Man was bound in an. Obliga- T- 1 8. 6. 


my 


tion, which was endorfed that the Obligee vult et concedit quod ff infra obligatus Rererit arbitrio, or- 2 — 


dinatium, et judicio A. et B. that then the Obligation ſhould be void, and there Exception was taken dien 58. 

to the Condition, becauſe the Wotds are the Words of the Obligee and not of t e Obligor, but 22 

it is there held by the better Opie to be a good Condition, for there is the Subſtance of a 

Condition, and the Intent of the Parties appears; and yet the Words there are not the uſual © 

Words of Conditions, for the Words of Conditions are the Words of the Obligor. From wherice 

it appears that Words 3 by one ſhall enure as if ſpoken by another, and that one Sort 0 

Expteſſion ſhall enure for another,” * So a Grant of an Annuity to one pro confilio impendenda_ is v See Ante 134. 
a Grant conditional, for if the Grantee will not give Counſel the Annuity ſhall ceaſe; and altho' rte 


TY 27 ner Fa: 7 0 ere cit- 
there is not any Word of Condition in that Caſe, yet it is all one as if the Grant of the Annuity had =—_ AG 


been upon Condition that he ſhould give him Counſel; *© So is the Caſe in 9. Ed. 4. where there T. 9. Ed. 4. 


was a Debate about Tithes between à Prior and another, and, a. Compoſition was made between 8 


enure conditionally, ſo that if the other diſturb the Prior in taking the Tithes, the 40 5. ſhall Ja Contr Dy 
335. pl. 34- 
rant ſhall enure as Words of Condition, ſo in our Caſe Words of Covenant and Win: Wy 7 FI 


ed. And in one Book it is . 
Deed covenants that the Leſſee ſhall not be impeached of Waſt, this Word (covenani) made at 4. Bro. Bar. 30. 


the ſume Time amounts to as much as if he had ſaid, babendum for Fears without Impeachment Va 1 r., 


of Waſt. And it ſeems by the Book of 17. Ed. 3. that if a Guardian by Deed indented aſſigns 35. 36 LES 
to a Woman that is dowable, and to her ſecond Huſband Land of greater Value than the Power © 7 17. Fa. 3. 
amounts to, and if the Deed recites the ſame, and in reſpect thereof the Huſband and Wife By Fitz. avorry 
the ſame Deed grant an annual Sum to the Value of the Overplus to the Guardian with. Clauſę “s. 
of Diſtreſs, there the Wife after the Death of the Huſband ſhall be bound by it, becauſe te 
Grant to pay the Rent for the Overplus of the Land, being made at the ſame Fim that the Dower 
is aſſigned, ſhall be a good Reſervation of Rent, for otherwiſe the Wife ſhould not be bound by 
it after the Death of her Huſband. So by like.Reaſon, in our Caſe the Covenant and Grant to 
pay the Sum yearly, being made at the Time of the Leaſe, ſhall be a Reſervation of Rent, But 
in the ſaid Caſe of 17. Ed. 3. before alledged, the Deed was that the Guardian aſſigned the ſaid - 
Eand to the ſaid Huſband and Wife as the reaſonable Dower of. the Wife, and did not make 
Mention that the Land was of greater Value than the Dower, and for this Reaſon it is there ad- 
judged that the ſaid Grant ſhall not bind the Wife, becauſe the Grant is a. collateral, Thing, not 
ted upon any Conſideration, for the Deed expteſſed that the Land was aſſigned. as the rea- 
mable Dower, and therefore the Grant is there collateral; and ſo ſhould it be in our Caſe if 
the Sum was to be paid to a Stranger, or if it was to,be paid fot another Thing than, for the Land. 


Wherefore there ſeems.to me to be a 175 Diverſity between Words enuring upon Acts between 

the Parties concerning the principal Matter, and concerning a Matter collateral. And fo (as 

I ſaid) the Clauſe of the Covenant and Grant of the Leſſee to pay the Sum for the Land contains 

in itſelf the Subſtance of a Reſervation, and being by Indenture between the ſame Parties, and at 

the fame Time with the Leaſe itſelf, it ſhall.be adjudged in Law a good Reſervation of Rent, 

and to iſſue out of the Land, and then it ſhall be a 980d Condition. But admitting it is not a 

Rent but a Sum in groſs, yet the Condition ſhall be good, for theſe Words, viz. if i Hall happen 

the ſaid annual Rent and Farm of 37 l. 3. 5. 4 d. be in Arrear Sc. ſhall be taken in Judgment of f M. 9. Fd. 4. 

Law to be of the ſame Effect as if it had been ſaid, if the ſaid annual Sum of 37 J. 3.5. 4. d. be in N 5 Fiz 

Arrear, for the Certainty of the Sum is expreſſed, and then to call a Sum certainly recited a Rent, — — 

when it is no Rent but a Sum in groſs, ſhall not make the Matter bad in itſelf, but this Word Pittun 27 

(Rent) ſhall be taken according as it was intended, and that is a Sum, for if the Words (Rent 4 

and Farm) had been omitted, and the reſt of the Sentence had ſtood, viz, if it Hall happen the 1835 23 

ſuid 37 l. 3.5. 4 4. be in Arrear, that then, &c. this Clauſe would have been good and perfect. tion 172 

And then when the Certainty itſelf is expreſſed, and it is called a Rent where it is none in Fact, 1 

the Law will adjudge the Word (Rent) to be void, rather than the Certainty expreſſed ſhould be 1, Rel. R. 58. 

void, or it will conſtrue the Word (Rent) to be intended for (the ſaid Sum), and io will have Re- 2. — 2 

"ab to. the Intent af the Parties, and adjudge according to it. And: therefore in 4. Ed. 4. J. S. C. Mod. 228, 

ound himſelf to the Obligee in 20 l. and the Obligation was thus, Neverint univenſi per præſentes me RD 8 
S. teneri et obligari M. B. in 20 l. ſolvendum eidem J. Sc. yet the Obligation was there taken to 82 
good, and the Court held that the Plaintiff ſhould declare on a ſalvendum to bimſelf; for the Ge N. 

Intent of the Parties appears, and the Certainty of the Bond before ſhall not be taken away by l. 2, 3. 

the 1 ee after, So if one has a Remainder of Land in him, and he grants it to another s See Ante 134. 

by t e Name of a Reverſion, this ſhall be a good Grant, for there the Certainty of the Land ap- Uo... 
ars, and then notwithſtanding the Miſnomer of the Thing, the Law regards the Intent of the ed. Pot 157 () 
arties, and adjudges according, to it. So if I am bound to pay you 20 5s. at the Feaſt of S.. 7 0 


Michal which ſhall be in the Tear of our HOLY 755, and at the ſame Feaſt of S. Michael next nas Pia 


following N. $174, 
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| followin other 20 3. there the Law will adjudge the /me Feaſt to be intended the like Feaſt, 
for it * be the ſame Feaſt, if it comes aſterwards, but it ſhall be taken for the like Feaſt. 


1 


in our Caſe where the Words are, if it. hall happen that the ſaid annual Rent and Farm of 37.1.3 5, 
4 d. be in Arrear,, it ſhall be taken for the ſaid dum of 37 J. 35. 44. if it is not a Rent in Fact. 
« Littlet, $ 445. * And fo Littleton Jays, as it is before cited; which Caſe and our Cale are all one in Effect. And 
Ante 135 (a) it cannot be taken in any other Manner, for the Certainty of the Sum is expreſſed, and then if it 
be not a Rent in Deed, either the Clauſe muſt of Neceſſity be void, or the one Word ſhall enure 

for the other; and to make it void would be unreaſonable. where there is ſuch a Certainty of e- 

very Penny of the Sum. But where the Words are ſpoken generally, and don't particularly ſpe- 

cify the Matter, the Law will enure otherwiſe. As in the Caſe before put where one has a Re- 
mainder of Land in him, and he grants to another the Reverſions of all his Lands, there the Re- 

mainder ſhall not pals, becauſe the Grant is in general Terms, and therefore it cannot be taken that 

it was his Intent to grant the Remainder of the Land, and alſo there the Grant may take Effect 
otherwiſe, viz. as to the Remainder only, and therefore it ſhall. not make the Remainder to paſs, 

And ſo in our Caſe if it had been contained in the Deed thus, viz. if it ſhall happen that. all. or 

any of the Rents which the Leſſee ought to pay to the Leſſor be in Arrear at the Day of Payment, that 


. 


' then the Leaſe ſhall be void, there (admitting It is not a Rent in Fact) 1 would agree that the 
Clauſe might not enure to make the Leaſe void for the Sum in groſs, for there is not any Speci- 
or ä but all or amy ef the Rents, But here the Words are, of it ſball happen that the 
id annual Rent and Farm of 37,1. 35. 4 d. be in Arrear, Sc. ſo that it expreſſes the Certainty 

bf the Sum, and therefore of Neceſſity it ought to enure as if it had been laid, if it ſhall happen 

| that the ſaid Sum of 37 l. 3 5. 44. be in Arrear, and in no other Manner can it enure. Wherefore 

there ſeems to me to be a good Diverſity between general Words which comprehend no Sort of 

| Certainty, and Words that recite the Specialty and Certainty of the Matter... And ſo in our 

Caſe the Clauſe being ſptcial and. containing Certainty is good, and makes the Leaſe. void not- 

v Vide 1. Leon. Withſtanding the ſaid Exception. Further, it ſeems to me to be a Condition, here, notwithſtand- 

246. 5. P.cited ing it is not made by the Words of the Leſſors. For (as I have ſaid before) the Words ſhall be 

bebe f Cad conſtrued according to the Intention of the Parties, where it is directed to a ſpecial Purpoſe. And 

tion, ſuch Words as intimate and imply the Intent of the Parties to be conditional are ſufficient to make 

e litt. R. 135. a Condition as well as the uſual Words. And therefore if a Man makes a Feoffment ad ſolven- 

2. — #5 Aum 20 8. at ſuch a Time, this is a Condition, for the Matter ſhews that the Intent of the Feoffor 

2. Finch (o. f | in | . | | g 0 \ 

was to have the 20 8. for the Land. So if a Man makes a Feoffment in Fee to one ad erudien- 
4 lit. . 136. Jm his Son in ſuch an Art, this is a Condition, becauſe the Words purport ſuch Intent, and there- 


© — 6.  fote they are conditional altho' they are not the uſual Words. So a Proviſo that the Leſſee or Feof- 
fee do ſuch an Act is a Condition, and yet it is not ſpoken by the Leſſor or Feoffor any more than 
by the Leſſee or Feoffee ; but becauſe the Word purports the Intent of the Parties to be ſo, it ſhall 
enure as a Condition. So in our Caſe the Covenant and Grant by the Leſſee that the Demiſe ſhall 
be void being made by the Leſſee, to which the Leſſors agreed, _ſhall enure by Law as à Conqi- 
tion, or in what Manner ſoever it be termed it. ſhall enure as a Determination of the Leaſe, inaſ- 
much as it was made 'at the ſame Time when the Leaſe commenced. Further, it ſeems, tp me 
* Ante 136 (3): that the Leaſe is void without Entry. For a Leaſe for Years may be mage by Parol without 
other Circumſtance, and by the ſame Reaſon it may be diſſolved by Parol without Entry or other 
f See Ante 235. Circumſtance. But if it had been an Eſtate that requires Livery and Seizin, then au Entry 
eke there cit- ſhould be requiſite, becauſe an Eſtate, of Frechold cannot commence by Paral without other Cir- 


*: P. Finch cumſtance, and therefore ſhall not be defeated by Parol without other Circumſtance, viz. Entry. 


309, 319. Ante But here in our Caſe the Leaſe made by Parol is defeated by the ſaid Agreement preſently without 


155. 0 Entry. But yet without Entry the Leſſors ſhall not have an Action of Treſpaſs ; however this 
Entry C. 4 Hl. does not prove but that they may make a Leaſe before Entry. For if Land deſcends to the 


1. Ame 137 (f) Heir, before his Entry he may make a Leaſe; and yet he ſhall not have an Action of Treſpaſs 
„ before Entry. And if a Man makes a Leaſe to another to commence at the Feaſt of Str. Michael, 


viſor. 1. Finch before the ſaid Feaſt the Leſſee may grant * the Leaſe over, and yet he ſhall not have an! Action 


2. 3444.5. ie of Treſpaſs before Entry. Therefore a Man may grant or leaſe Land in ſuch Caſes where be 


* M. 22. Ed. 4, may not have an Action of Treſpaſs before his Entry. So ſhall it be in our Caſe, that is to ſay, 
7. pt- 20. Bro. the ſecond Leaſe made before Entry ſhall be good, altho* the Leſſors ſhould not have an Action 


822 of Treſpaſs. And as to the Form of the Rejoinder, Sir, it is not double. For the Record is, 


b. 5. Co. 124-d. if it ſhall happen the ſaid annual Rent and Farm of 371. 35. 4 d. or am Part thereof be in Arrear 
por . Cre. and unpaid in Part or in all according io the T imes aforeſaid, that is to ſay, if the Moiety o the ſaid 


J. 6o. 1. Finch annual Rent be in Arrear and unpaid by the Space of two Months next following the Feaſt of Mary the 
458.1. Pos. Virgin, and the other Moiety of the ſaid Rent be in Arrear and unpaid by the. Space of fix Weeks next 
433+ (f). following the Feaſt of St. Michael, that then, Sc. So that if the Clauſe be well conſidered it will 
1 37. H.6. appear that the Feafe ſhall not be void for the Rent behind at one Day, as Mr. Recorder recited the 
renderax, Kelw, Cafe to be, but if the Rent be behind at both the Days ir ſhall be void, or elſe not. And there- 
263, , fore it is incumbent upon us to ſhew that the Rent was behind at both the Days in order to avoid 
310. 3. Bac. the Leaſe. As if one grants to me that if 1 pay him 20 8. at Michaelmas, and 20 8. at Chriſtmas, 
"ave. 435, is chen an Obligation made by me to him haf be, void, there if 1 would avoid the Obligation 
G4 fl. f. ought to ſhew that I have paid 20 8. at each of the Days, and it ſhall not be double. anne” 
$34 552 DAN OUC | 3 ; a 


Wherefore the Law will take one Word for another to ſupply the Intent of the Parties. And ſo 
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ſhall it in the principal Caſe. And ſo the Caſe is not as Mr. Recorder recited it to be, nor is it 
like any of the Cafes put by him. Wherefore the Plea is ſingle enough. But it ſeems to me 
that there is a Fault in the Plaintiff's Declaration. For the Treſpaſs is aſſigned to be done the 
third: Day of July anno 1. Edw. 6. and the detaining the Plaintiff out of Poſſeſſion is aſſigned un- 


til the ſecond Day of June, Anno 7: Edw. 6. and it appears by the Plaintiff's om ſhewing in his 


Replication that his Leaſe was ended at Michaelmas Anno g. Edw. 6. For he has ſhewn that the 

Leaſe was made for 20 Tears to be; accounted from the Feaſt of &. Michael Anno 23. H. 8. then 

next following; which Leaſe: ended Anno g. Edw. G. and then to alledge the Continuance of the 

Treſpaſs until the ſecond Day of June Anno 7. Edw. 6, cannot be good, for his Eitate by his own 

ſhewing was ended before. Wherefore it ſeems to me that the Rejoinder is good, and the 
Declaration ad. 3535157 1οοαοÿꝗ,de vin; rods to b+rg91 03919372 n las 1 * Lie! 

-, Aﬀterwards in Michaelmas Term 1 C 2. Philip and Mary, Ramſey argued a zain, and Catline Mich. and Hill 
Serjeant anſwered him. And in Hillary Term next following Ramſey argued again, and Catline 1 


: Fe & MM, 
then anſwered him again; but becauſe their Arguments were much to the ſame Effect with their 


former Arguments before reported, for this Reaſon as well as to avoid tiring the Reader's Pa- 

tience with the Length of the Arguments, I have omitted the Report of them here. And after 

this laſt Argument, Bromley Chief Juſtice in the ſame Hillary Term ſaid that there were two Faults 2riy C. J. 
in the Rejoinder, which were not moved by the Counſel, and which he ſaid were incurable, and 

ſo ſaid the other; Juſtices. The firſt was, in that the Subſtance: of the Rejoinder is to ſnew the 

firſt Leaſe to be void and determined; and the Matter to prove it is in the Clauſe by which it is 
covenanted and granted that if the Rent was behind, ut ſupra, the Leaſe ſhould be void; which 


 Clauſe-ts not recited in Fact to be a Coyenant or Grant, but it is ſhewn only by way of Recital. 


For it is ſnewn in this: Manner, viz. in the ſaid Indenture made to the Plaintiff it is contained, that , vi. Winch 
if is ſball happen the ſaid Rent be in Arrear, &c. the ſaid Browning covenanted and granted that the ſaid 28. Hob. 13. 
Demiſe ſhow!d be extin&; Ac. which ſaying that it is contained in the ſaid Indeniure is only pleaded & G. f.“ 
by way of Recital. For it is not à preciſe Allegation or Affirmation that the ſaid Browning dig 1 Keb. 214. 
covenant: and grant that if the Rent was in Arrear the Leaſe ſhould' be void, but it is an Af- n 
ſirmation that the Indenture ſays ſo, and the Party himſelf ought to ſay that it is ſo, and not ſay Heath's Max, 
that the Indenture ſays ſo, or that it is contained in the Indenture that it is ſo, for ſuch Allega- 228 ; 
tion is but a Report of the ſaying of another, viz. that the Indenture ſays ſo. And it might juſt- 

ly be ſaid to him, Nou ſay that the Indenture ſays ſo, but what ſay you?“ for to ſay, it is con- 

tained in the Indenture that it is covenanted and granted, and to ſay, that it is covenanted and grant- 

ed by the Indenture, are two Things. For the ſaying that it is contained in the Indenture is not 

an Affirmation of the Thing which is mentioned to be contained in the Indenture. As in 21. » M. 21. Ed. 4. 
E 4. where the Abbot. of Walibam was appointed Collector of a Tithe granted to the King, #9: Fro: Winch 
and in Diſcharge thereof he pleaded: in the Exchequer, that inter recorda de termino Paſche 28. Ante 126(a). 
anno 18. Ed. 4. inter alia continetur, that King Ricbard 2. granted to the Predeceſſor of the Abbot, 

that neither he nor any of his Succeſſors ſhould, be Collectors of any Tithe afterwards to be grant- 

ed, and there it is adjudged that this Plea pleaded by inter alia continetur was not ſufficient to diſ- 

charge him for the Reaſon before ſhewn, So in the Caſe here. But in our Caſe if the Inden- ; 

ture had been inrolled de verbo in verbum, then it would have been ſufficient to have ſaid ut ſupra, 166. Ma 
for by the Inrollment it would have appeared to the Juſtices judicially, and then the ſaying that it 

is contained in the Indenture is a putting them in mind of a Thing which appears to them of Re- 

cord. But as it is alledged here it is no good Plea. The ſecond Fault was in this, viz. where 

the Clauſe is, that if the one Moiety of the Rent be in Arrear and unpaid a/ter two Months next foll- 

lowing the Feaſt of St. Mary, and the other Moiety be in Arrear and unpaid after fix Weeks next fol- 

lowing the Fenſt of St. Michael, &c. that then, Sc. the Defendant in the Rejoinder (in order to 

make the Leaſe void) has pleaded that one Moiety of the Rent was in Arrear at the Feaſt of S-. 

Mary, and by the Space of two Months next following the fame, and that the other Moiety was 

in Arrear at the Feaſt of S. Michael, and by the Space of ſix Weeks next following; and ſo he 

has not directly affirmed the Rent to be in Arrear for the Time limited in the Indenture. For 

the Indenture is, if it be in Arrear after to Months, and he ſays that it was in Arrear by the Space 

of two Months, * which is not a direct Affirmation that it was in Arrear after two Months, but by 48. P. i: «, 
Implication only, and ſo argumentatively, and not otherwiſe. For which Reaſon the Rejoinder 2% Cee. . 
is inſufficient. ; 

And now this Michaelmas Term in the ſecond and third Years of the Reign of King Philip and Ab. Term 2 
Queen Mary, Ramſey argued for the Plaintiff, and Richard Cat/ine Serjeant for the Defendant, as & 3 f. & A. 
to theſe two laſt Exceptions only. And Catline ſaid that the Pleading of the Condition by the 
continetur here is well enough ſince the Indenture was recited by the Plaintiff in the Replication. 

But if the Defendant had pleaded by continetur in an Indenture whereof no mention was made be- 
fore, it would not have been ſufficiently pleaded. As in the ſaid Caſe of 21. Ed. 4. And as to 
the other Exception he argued, that it is not poſſible for the Rent to be in Arrear by the Space of 
two Months, but therein it muſt be in Arrear after two Months: for it cannot poſſibly be paid 

een the laſt Part of the two Months, and before the Commencement of the Time after- 
wards, for the Times are connected together ſo cloſely that there is not Time enough between 


them 


o0_--- Michaelmas Term. 2 & 4. Philip and Mary. in B 


* 


bw dr _ — ttt 1 


— 
* 


4 8. P. Heath's 


ey rearages of Account it is a good Plea to ſay nu iel Arcount, for if there was no ſuch Account, ix 


The reſt of the 


them for the Payment of the Money, and then the ſaying that it Mas in Artear by the Space" of tuo 
Months proves in itſelf preciſely and without Implication that it was in Arreat after two Month, 
for there is no Poſſibility ta the contrary. And ſuch Pleas as don't anſwer the direct Words 
but contain the Matter by neceſſary Conſequence are ſufficient in Law. * As in Debt upon dy 


neceflarily follows that he does not owe him the Money thereupon. 'And he put ſeveral other 
. Caſes on this Head. But Portman now Chief Juſtice, and the other Juſtices'rook the ſaid two 
Exceptions to be effectual for the: Cauſes ſhewn before, and that the Rejoinder was vicious by 
Reaſon thereof. Wherefore they ſaid it was in vain for them to argue the other Matters in Lay 
ariſing the Rejoinder, foraſmuch as the Rejoinder ſeemed clearly to them to be bad for the 
ſaid two laſt Reaſons. And therefore in regard of them only, without reſpect to the other Mat. 
ters ariſing upon the Rejoinder and before debated, they gave Judgment as appears by the reſt of 
the Record hereunder written. Bas W | ritt IF oy 


At which Day before the Lord the King and Lady the Queen at Weſtminſter came as well the 
aforeſaid John Browning as the aforeſaid William Beſton by their Attornies aforeſaid. Whereupon 
all and ſingular the Premiſſes being ſeen, and by the Court of the Lord the King and Lady the 
Queen here more fully underſtood, and mature Deliberation being thereupon had, it ſtems to the 
Court of the Lord the King and Lady the Queen here, that the Plea aforeſaid in Manner and 
Form aforeſaid pleaded is inſufficient in Law to preclude: the aforeſaid Fobu Browning from hay. 
ing his Action aforeſaid againſt the ſaid William Befton, by Reaſon whereof the ſame Fobm Brown- 
ing ought to recover his Damages on Account of the Treſpaſs aforefaid : But becauſe it is un- 
known to the Court of the Lord the King and Lady the Queen here what Damages the aforeſaid 
John Browning hath ſuſtained as well by Reaſon of the Treſpaſs aforeſaid as for his, Coſts and 
_ Charges by him about his Suit in this Behalf laid out, it is commanded to the Sheriff that by 
the Oath of good and lawful Men of his Bailiwick he ſhould diligently inquire what Damages the 
aforeſaid: Foby Browning hath ſuſtained as well by Reaſon of the Treſpaſs aforeſaid, as for his 
Coſts and Charges by him about his Suit in chis Behalf laid out: And that Inquiſition ſo by 
him diſtinctly and plainly taken under his Seal, &c. and the Seals, &c. he ſhould return to the 
Lord the King at V minſter on Monday the Morrow of the Purification of the bleſſed Mary, to- 
gether with the King's Writ thereupon to him directed. The ſame Day is given to the aforeſaid 
Jobn Browning there, &c. At which Day before the Lord the King and Lady the Queen at Vf. 
minſter came the Parties aforeſaid by their Attornies aforeſaid: And the Sheriff, viz. William Saun 
ders Eſquire returned a certain Inquiſition taken before him by virtue of the Writ aforeſaid: at 
Southwark the laſt Day of January in the ſecond and third Years of the Reign of the ſaid Lord the 
King and Lady the Queen now, by which A that the aforeſaid Foby Browning has ſuſtain- 
ed D by Reaſon of the Treſpaſs aforeſaid, beſides his Coſts and Charges by him about his 
Suit in this Behalf laid out, to the Amount of 60 J. and for his Coſts and Charges 20% There- 
fore it is conſidered that the aforeſaid Foby Browning recover againſt the aforeſaid lian Baton 
1 aforeſaid by the Inquiſition aforeſaid found. And that the ſame William Baſton be 
taken, . ; | 
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he Common Bench before the Tuſtices of the ſame Bench in 
" Michaeltnas Term in the ſecond and third Years of the Reign of King Philip and Queen 
Mary, upon 4 Writ of ſecond Deliverance brought 


by John Throckmerton Eſquire one 
Maſters of the Court of Requeſts Plaintiff, againſt Richard Tracy'Efquire and Wil- 
or Nicholſon Defendants. And it was debated in ſeveral Terms e as is 
hereafter ſhewn. And the Record was as follows, | | 


THARD Tracy Eſquire and William Nicholſon were attached by Writ of the Lady the Queen Mich, Term, 28 
of ſecond Deliverance to anſwer John Throckmerton of a Plea, wherefore they took the Cattle 2 


p. & M. Roc, 
6. Glouceſt. 

of the ſaid Jobn, and them unjuſtly detained againſt Gages and Pledges, Sc. And whereupon th 

ſame Jobn 


e Declaration. 4 
by William Underbill his Attorney complains that the atoreſaid Richard and William RD ew 9. 
the 26th D 
th from t 


| Raſt, Entr, $7a- 
ay of March in the 7:þ Year of the Reign of Lord Edward late King of England, the * 6. 
he Conqueſt, at Beckford, in a certain Place called Didcote, took the Cattle, viz. 400 
Sheep of the ſaid Jobn, and them unjuſtly detained againſt Gages and Fledges, until &c. where- 
fore 4 {ays that he is damnified and has Damage to the Value of 401. And thereupon he pro- 
duces the Suit, Se. 1 99 


And the aforeſaid - Richard and William by Richard Lone their Attorney come and defend the avowry. 
Force and Injury when, Sc. And the fame Richard in his own proper Right well avows, and 

the fame William as Bailiff of the ſame Richard well acknowledges the taking of the Cattle afore- 
{aid in the aforeſaid Place where, Ce. and juſtly, Sc. becauſe they ſay that the ſame Place 

where the taking of the Cattle aforeſaid is ſuppoſed to be done contains, and at the Time afore- 

ſaid when the taking of the ſaid Cattle is ſuppoſed to be done, did contain in itſelf 100 Acres of 


Land with the Appurtenances i 


n N aforeſaid, whereof long before the Time aforeſaid when, 
Sc. and at the ſame time when, Sc. the ſame Richard was ſeized in his Demeſn as of Fee. 


And becauſe the Cattle aforeſaid at the ſame time when, &c. were in the atoreſaid Place where, 6c. 


eating up the Grals then growing there, and doing Damage there, the ſame Richard in his own 
roper Right well avows, and the aforeſaid William as Bailiff of the ſame Richard well acknow- 
ledges the taking of the Cattle aforeſaid in the Place aforeſaid where, Fc. and juſtly, Sc. for 
the Damage ſo done there, Sc. : 8 | | | 
And the aforeſaid John ſays, that neither the aforeſaid Richard for the Reaſon before alledged har. 
ht to avow, nor the aforeſaid William for the ſame Reaſon, as Bailiff of the ſame Richard, 
bt to acknowledge as juſt the taking of the Cattle aforeſaid in the aforeſaid Place where, Se. 
becauſe he ſays, that long before the aforeſaid Richard had any Thing in the aforeſaid 100 Acres 
of Land; one Henry late Abbot of the late Monaſtery of the bleſſed Virgin Mary of Tewkſbury 
in the aforeſaid County of Glouceſter, was ſeized of one Meſſuage and of the aforeſaid 100 Acres 
of Land with the Appurtenances amongſt other Things in Beckford aforeſaid, in his Demeſn as 
of Fee, in Right of his late Monaſtery atoreſaid. And being ſo ſeized thereof, the ſame late 
Abbot, by the unanimous Aſſent and Conſent of the ſame late Monaſtery and Convent, before 
the aforeſaid Time of the taking the Cattle aforeſaid, by his Deed (ſealed with the common Seal of 
the ſaid late Abbot and Convent) demiſed the Tenements aforeſaid with the Appurtenances 
amongſt other Things to one Foby George, Dorothy his Wife, and Joan the Daughter of the ſame | 
Jobn and Dorothy, to have to them for Term of their Lives, and of the longeſt Liver of them. 
By virtue of which Demiſe the ſame John George, Dorothy, and Joan were thereof ſeized 
in their Demeſn as of Frcehold, the Reverſion of the ſame belonging to the aforeſaid late Abbot 
and his Succeſſors; and the faid Fohn George, Dorothy, and Joan being ſo ſeized of the Tene- 
ments aforeſaid with the Appurtenances amongſt other Things, and the ſame late Abbot of the 
Reverfion thereof as of Fee and Right in Form aforeſaid, the ſame late Abbot, by the Name 
of Henry Abbot of the Monaſtery of the bleſſed Virgin Mary of Tewkſbury, and the Convent of 
the ſame Place, by the unanimous Aſſent and Conſent of the ſame late Monaſtery and the then 
Convent, afterwards and before the atoreſaid Time when, Cc. viz, the 2oth Day of September 
in the 17th Year of the Reign of Lord Henry the Egbtb late King of England, at Tewkſbury 
aforeſaid, by his certain Writing indented, (one Part whereof ſealed with the common Seal of 
the ſaid late Abbot and Convent, the ſame John Throckmerton brings here into Court, the Date 
whereof is the ſame Day and Year,).delivered, granted, and to Farm let to one John Smith Ci- 
tizen and Clothier of London, and Margaret his Wife, the Tenements aforeſaid with the Appur- 
tenances amongſt other Things by the Name of the Reverſion of all and ſingular the Meſſuages, 
Lands, Tenements, Meadows, and Paltures of the ſaid Abbot and Convent in Didcote in the | 
County of Glouce/ier, with all and ſingular their Appurtenances, together with the Chapel there 
being, (all which John George, Doro hy his Wife, and Joan their Daughter then held for Term 
of their Lives and of the longeſt Liver of them) to have and to hold the aforeſaid Meſſuages, 
Lands, Tenements, Meadows, and Paſtures, together with the Chapel, with their Appurtenan- 
ces to the ſame John Smith and Margaret, and their Aſſigns, from the Feaſt of St. Michael! the 
Archangel next coming after the Death, Surrender, or Forfeiture of the aforeſaid Jobn George, 
Dorothy his Wife, and Joan their Daughter, or whenſoever by any other Means the Reverſion 
aforeſaid ſhould fall, until the End of the Term of 21 Years from thence next following, and 
fully to to be compleat. By Force whereof the ſame John Smith and Margaret were poſſeſſed 
of ſuch Intereſt and Term aforeſaid of and in the Tenements aforeſaid with the Appurtenances, 
and the ſaid Jobn Smith and Margaret being ſo thereof poſſeſſed, the aforeſaid Dorothy and Joan 
did, and the aforeſaid John George ſurvived them, and held himſelf in the Tenements aforeſaid, 
and was thereof ſole ſeized in his Demeſn as . Frechold by Right of Survivorſhip. And after- 
5 * 
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1446 I be Pleadings: Throckmerton verſus Tracy, &c. 


Oyer. 


wards: the aforeſaid Fobn Smith and Margaret being ſo poſſeſſed of the Intereſt and Term aſore. 
ſaid of and in the Tenements aforefaid with the Appurtenances aforeſaid amongſt other Things, 
the ſame Jobn Smith, before the aforeſaid Time when, Sc. viz, the 10th Day of Oteber in the 
29th Year of the Reign of the aforeſaid Lord Henry the Eig4th late King of England, at Tex. 
bury aforeſaid, granted amongſt other Things his whole Eſtate, Term, and Intereft which be 
then had to come of and in the Tenements atoreſaid with the Appurtenances to. one Will; 
Cartwright the younger, and to Henry Cariwright. By Force whereot the ſame William and Henry 
were of the ſaid Intereſt and Term of and in the Tenements aforeſaid with the Appurtenancc 
poſſeſſed, and being ſo thereof poſſeſſed, and the ſaid John George being ſeized of the Tenementz 
aforefaid with the Appurtenances amongſt other Things for Term of his Lite, the Reverſion in 
Fee-fimple thereof belonging to the aforeſaid late Abbot and his Succeſſors, the fame late Ah. 
bot and the then Convent of the ſame Place, by their unanimous Aſſent and Conſent, afterwarg 
and before the aforeſaid lime when, &c, viz. the 9/4 Day of January in the 3% Year of the 
Reign of the aforeſaid Lord Henry the Eighth late King of England, by their Writing ſealed with 
their common Seal, and inrolled of Record in the Court of Chaxcery of the lame late King Heyy 
the Eigh:h, gave, granted, and freely ſurrendered the aforeſaid Reverſion of the Tenements atore. 
ſaid with the Appurtenances amongſt other Things to the aforeſaid late King Henry the Eighth, 
to have and to hold to the ſame late King Henry the Eighth his Heirs and Succetlors for ever, 
By reaſon of which ſaid Gift, Grant, and Surrender, the ſame late King Herry the Eighth wa 
of the aforeſaid Reverſion in Fee-ſim, le of the Tenements aforeſaid with the Appurtenances a. 
mongſt other Things ſeized as of Fee and Right. And afterwards and before the aforelaid Time 
when, &c. viz. the 6th Day of June in the 34th Year of the Reign of the aforeſaid Lord 


the Eighth late King of England, the aforeſaid Jobn George at Tewkſbury atoreſaid in the County 


aforeſaid died; after whoſe Death, viz. on the Morrow of St. Michael the Archangel then next 
following, that is, the laſt Day of September in the aboveſaid 34th Year of the Reign of the (aid 
Lord Henry the Eighth, the ſame William Cartwright and Henry into the Tenements aforeſaid with 
the Appurtenances entered, and were thereof poſleſſed for Term of the aforeſaid 21 Yems to the 
aforeſaid Jobn and Margaret in Form aforeſaid granted, the Reverſion thereof in Form aforeſaid 
belonging to the aforeſaid late King Henry the Eighth and his Heirs. And afterwa ds the ſame 
late King Henry the Eighth, being ſeized in Form aforefaid of the Reverſion of the Tenements 
aforeſaid with the Appurtenances, by his Letters-pacenc, the Date whereof is at Meſtminſter the 
14th Day of October in the 36:4 Year of his Reign, gave and granted the aforeſaid Reverſion af 
the Tenements aforeſaid, with the Appurtenances to the aforeſaid Richard Tracy, to have to him 
and his Heirs for ever. By reaſon of which ſaid Letters patent the fame Richard was ſeized in 
his Demeſn as of Fee of the aforeſaid Reverſion of the 'Tenements aforeſaid with the Appurte- 
nances, and the ſame Azxcbard being ſo ſeized in Form aforeſaid of the Reverſion aforeſaid, and 
the aforeſaid William Carturigbt and Henry being poſſeſſed in Form aforeſaid of the Tenements 
aforeſaid with the Appurtenances amongſt other Things, the ſame William Cartwright and Henry 
afterwards and before the aforeſaid Time when, &c. viz. the 6 Day of May in the 6h Year of 
the Reign of Lord Edwarg the Sixth late King of England, at Coughton in the County of Mer 
wick, granted all their Eſtate, Term, and Intereſt which they then had to come of and in tte 
Tenements aforeſaid with the Appurtenances amongſt other Things to the aforeſaid Fohn T hro- 
merton. By virtue of which Grant the ſame Jobn into the Tenements aforeſaid with the Appur- 
tenances before the aforeſaid Time when, Sc. entered, and was thereof poſſeſſed, and being ſo 
thereof poſſeſſed, afterwards and before the aforeſaid Time when, &c. put his Cattle aforelaid 
into the aforeſaid Place where, Sc. to eat up the Graſs then growing there; and the Cattle atore- 
faid the fame Time when, Sc. were in the aforeſaid Place called Didccte eating up the Gras 
then growing there, until the aforeſaid Richard and William, the fame Time when, Sc. at Beit- 
ford Forefaid, took the Cattle aforeſaid in the aforeſaid Place where, Sc. and the fame unjulily 
detained againft Gages and Pledges, until, Sc. as the fame Jobn Throckmer!on above complains 
againſt them. And this he is ready to verify, wherefore for that the ſame Richard and Wil lian 
have above confeſſed the taking of the Cattle aforeſaid in the aforeſaid Place where, c. he prays 
Judgment, and his Damages by Reaſon of the taking and unjuſt Detention of the ſaid Cattle to 
be adjudged to him, c. | | 


Defendants pray And the aforeſaid Richard Tracy and William Nicholſon pray Oyer of the aforeſaid Writing in- 


dented by the aforeſaid late Abbot with the unanimous Aſſent and Conſent of the Convent of the 
ſame late Monaſtery to the aforeſaid John Smith and Margaret his Wife of the Tenements afore- 
ſaid made. And it is read to them in theſe Words. This Indenture made the 20% Day of the 
% Month of September, in the 14h Year of the Reign of King Henry the Eighth, between Heng 


by divine Permiſſion Abbot of the Monaſtery of the bleſſed Virgin Mary of Tewkſbury, and 


« the Convent of the ſame Place of the one Part, and John Smith Citizen and Clothier of Ls 
&* Jon, and Margaret his Wife of the other Part, witneſſeth, that the aforeſaid Abbot and Con- 
« vent by their unanimous Aſſent and Conſent have delivered, granted, and to Farm-let to the 
ce ſame John and Margaret the Reverſion of all and ſingular the Meſſuages, Lands, Tenements, 
« Meadows, and Paſtures of them the ſaid Abbot and Convent in Didcote in the County of 
&< Glouceſter, with all and ſingular their Appurtenances, together with the Chapel there beings 
« all which John George, Dorothy his Wife, and Joan their D-ughter now hold for term of their 
« Lives, and of the longeſt Liver of them (the Goods and Chattels of Felons, Fugitives, Felons 


of themſclves, and Perſons put in Exigent, condemned, outlawed, Waits and Eſtrays, A. 
. | | TN 


I 
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i other Eſcheats whatfoever happening to the aforeſaid Abbot and Convent and their Succeſſors, 

« altogether excepted and reſerved) to have and to hold the aforeſaid Meſſuages, Lands, Te- 
d nements, Meadows, and Paſtures, together with the Chapel, with all their Appurtenances, 

(except as before excepted) to the aforeſaid Jobn Smith, Margaret his Wife, and their Aſſigns, 
h from the Feaſt of St. Michael the Archangel next to come after the Death, Surrender, or For- 

« feiture of the aforeſaid Jobn George, Dorothy his Wife, and Joan their Daughter, or whenſo- 
« ever in any other Manner the Reverſion aforeſaid ſhall fall, unto the End of the Term of 
ry « 21 Years from thence next following, and fully to be compleat. Yiclding therefore yearly to 
« the aforeſaid Abbot. and Convent and their Succeſſors or Aſſigns ſeven Pounds Sterling, and 

« two Shillings for a Pittance of the Convent, to be paid at the uſual Terms there by equal Por- 
« tions, Cc. In Witneſs whereof the Parties aforeſaid to theſe Preſents have interchan eably 
« put their Seals. Given in the Chapter-houſe of the Monaſtery aforeſaid the Day and Year pefentants de- 
above written.” Which being read and heard, the ſame Richard Tracy and William Nicholſon ſay mur. 
that the aforeſaid Plea of the aforeſaid John TErockmerton upon the aforeſaid Writing indented 
to the Avowry of the ſaid Richard, and Cognizance of the aforeſaid William, in Manner and Form 
aforeſaid above in Bar pleaded, is inſufficient in Law to preclude them the ſaid Richard and Wil- 
liam from having their Avowry and Cognizance aforeſaid againſt the aforeſaid Fohn Throckmerton, 
and that they have no Neceſſity, nor are by the Law of the Land bound to anſwer that Plea in 
Manner and form aforeſaid pleaded. And this they are ready to verify, wherefore for Want of 
a ſufficient Plca'in Bar in this Behalf, the ſame Richard and William pray Judgment, and a Re- 
turn of the Cattle aforeſaid together with Damages, Sc. to be adjudged to them, &c. 

And the aforeſaid Fohn Throckmerton, for that he has above alledged ſufficient Matter in Law Jeinder in De- 
to preclude the aforeſaid Richard Tracy and William Nicholſon from having their Avowry and 
Cognizance aforeſaid againſt him, which he is ready to verify, which ſaid Matter the aforeſaid 
Richard and William do not deny, nor thereunto in any wiſe anſwer, but the ſaid Averment whol- 
ly refuſe to admit, as before prays: Judgment, and his Damages by Reaſon of the taking and un- 
juſt Detention of the ſaid Cattle to be adjudged to him, Fc. And becauſe the Juſtices here will 
adviſe of and upon the Premiſſes before they give Judgment thereon, Day is given to the Parties 


aforeſaid here until the Octave of St. Hillary to hear their Judgment thereon, becauſe the ſame _ 
Juſtices here thereof not yet, &c. 
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The Caſe was recited thus. John Throckmerton has ſued a Writ of ſecond Deliverance againſt... cage, 
Richard Tracy and William Nicholſon for taking his Cattle the 26th Day of March in the 7th Year An Abbot leaſes 
of the Reign of King Edward 6. at Beckford in a certain Place called Didcote, Ec. And the Defen- g or kite, 
dants ſay, that the Place in which the taking was ſuppoſed to be, contains 100 Acres of I and leaſes the Revers 
with the Appurtenances in Beckford, whereot the ſaid Richard Tracy at the Time of the taking was" e fa: 
ſeized in Fee. And he in his own Right avows, and the ſaid Nicholſon as his Bailiff acknowled- from Michachnas 

ges the taking of the Cattle therein for Damage feaſant, Sc. And againſt this Throckmerton geg Laa ade 
pleads in Bar to the Avowry, that long before the ſaid Tracy had any Thing in the ſaid Land, for 2zYears,this 
one Henry late Abbot of the late Monaſtery of S. Mary the Virgin of Tewkſbury in the ſaid County a in. Lan fer 
of Glouceſter, was ſeized of one Meſſuage and the ſaid 100 Acres of Land amongſt other Things © long, and the 


g 
in Beckford aforeſaid in his Demeſn as of Fee, in Right of his ſaid Monaſtery, And bein 1 4 


8 10 premiſſes ſtand 
ſeized, he with the Aſſent of the Convent, before the Time when the taking is ſuppoſed to be, well together. 


leaſed by Deed the faid Tenements to Fohn George, Dorothy his Wife, and Joan their Daughter Aiougi reg i 


for Term of their Lives. And afterwards the laid Abbot with the Aſſent of the Convent, W 
the ꝛ th Day of September in the 17th Year of the Reign of King Henry 8. at Tewkſbury aforeſaid n 
by their Deed indented ſhewn forth, delivered, granted, and to Farm: let to one John Smith and _ 
Margaret his Wife the ſaid Tenements, amongſt other Things, by the Name of the Reverſion ſewing that it 
of all and ſingular the Meſſuages, Lands, Tenements, Meadows, and Paſtures of the ſaid Ab- 7 intended as 
bot and Convent in Didcote in the County of Glouceſter, with all and ſingular their Appurtenan- Land, and not 
ces, together with the Chapel there being, (all which Jahn George, Dorothy his Wife, and Joan ne Grant of 
their Daughter then held for Term of their Lives, and of the longeſt Liver of them) to have and s. c. Dy. 124. 
to hold the ſaid Meſſuages, Lands, Tenements, Meadows, and Paſtures, together with the Chapel, pl. 1 
: with the Appurtenances, to the ſaid Jobn Smith and Margaret, and their Aſſigns, from the Feaſt Leaſe 53.8. N. o. 

g l- of St. Michael the Archangel next following after the Death, Surrender, or Forfeiture of the 38388 

f the ſaid John George, Doro:hy his Wife, and Joan their Daughter, or whenſoever by any other Means 197. 198. Vide 

the Reverſion aforeſaid ſhould fall, until the End of the Term of 21 Years thence next enſuing. 8 

f the By Force whereof the ſaid John Smith and Margaret were poſſeſſed of ſuch Intereſt and Term 3; Bac, Ab. 423. 

uy aforeſaid of and in the ſaid Tenements. And being ſo poſſeſſed, the ſaid Dorothy and Joan died, * s. 

A, and the ſaid John George ſurvived them, and held himſelf in the ſaid Tenements, and was thereof 

Low ſole ſeized in his Demeſn as of Freehold by Right of Survivorſhip. And afterwards, viz. the 

ioth Day of O#ober in the 29th Year of the Reign of King Henry 8. at Tewkſbury aforeſaid, John 

Smith granted his Eſtate and Term in the ſaid Tenements to one William Cartwright and Henry 

_ Cariwright. And then he ſhews that the Reverſion of the ſaid Tenements came to the ſaid King 

91 Henry 8. by Surrender. And afterwards, viz. the 6th Day of June in the 34th Year of the 

eng Reign of the ſaid King Henry 8. the ſaid John George died at Tewkſbury aforeſaid, after whoſe 

Rye Death, viz. the next Day after the Feaſt of St. Michael then next following, the ſaid William 

= all Cortzorig bi and Henry Cartwright entered into the Tenements. And he ſhews that afterwards 

1 hy the ſaid King Henry 8. granted the Reverſion of the ſaid Tenements to the ſaid Richard 7 racy 

" in Fee. And afterwards the ſaid William Cartwright and Henry granted their Eſtate and Term 


in 
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in the ſaid Tenements to the Plaintiff, by Force whereof he entered into the ſaid Tenementz, | 
and was poſſeſſed. And being ſo poſſeſſed, he put his Cattle in the {aid Place where, Ce which 
were there until the Defendants took them. And the Defendants demand Oyer of the ſaid Deeq 
"of Demiſe made to the aforeſaid Smith and his Wife, and it was read to them, and inrolled 4 - 
verbo in verbum, and the Words were a Nemiſe of the Reverſion, habendum the ſaid Meſſuages, 
Lands, and Tenements, Sc. from the Feaſt of St. Michael next following after the Death, Sur. 
render, or Forfeiture of the ſaid John George, Dorothy, and Joan, or whenſoever by any othet 
Means the ſaid Reverſion ſhould fall, until the End of 21 Years thence next following, as ap- 
pears before by the Kecord. And upon this the Defendants demur in Law. 
Aud this Demurrer was argued by all the Serjeants at the Bar, viz. the new and ancient 
Serjeants hereunder mentioned. And Walpole, Ruftal, Rookby, and Gawdy. argued for the De. 
fendants, and Prideaux, Bendloe, Robert Catline, Morgan, Richard Catline, Anthony Brown, and 
Mich. and Hin. Dyer for the Plaintiff, And it was firlt argued in Michaelmas Term in the ſecord and third Years 
33 ”. of the Reign of King Philip and Queen Mary; and it was alſo debated in Hillary and Eaſler 
Terms next following. And firſt of all I ſhall fer down the Except ons which were taken to 
the Pleading by the Counſel who argued for the Defendants, ſome of which were taken by one, 
and ſome by another of them; and afterwards I ſhall report the Matter in Law, 
Exceptionstaken One Exception taken was, tor that the Plaintiff has conveyed to himſelf an Intereſt in a 
> Aba 1 Leaſe made by an Abbot with the Aſſent of the Convent to one Smith and his Wife, which is 
Pleading. 1. made by the Name of a Reverſion, and to commence after a former Leaſe ended, viz. after the 
* H. ee, Leaſe made to George and his Wife and their Daughter, which Leaſe. is alledged to be 
e by Deed indented, in which Caſe the Plaistiff ought to have ſhewn forth the Deed 
Vide Poſt 149. jindented. For if there was no Deed thereof, there could be no Leaſe, and if there was no 
MODS Leaſe, there could be no Reverſion;z and alſo the - ſecond Leaſe, which is to commente after 
Herh's Max. the. firſt Leale, has no certain Commencement ſhewn, nor can it be taken to. continue until 
239, e. . this, Day, for if there was no former Leaſe, but the latter commenced preſently, then is it 
23- pl. 6. now expired. | 
COS. 3. firſt Leaſe, in which Caſe the Plaintiff, in order to make his ſecond Leaſe good, ought to 
tr bo ſhew the firſt Leaſe to be good, and in order to make that good, he ought to ſhew that 
Levinx. J. 10. Co. it was 


b. c4. 2. 
Heath's Max, Leaſe, 4:2. the ſecond Leaſe, good, and therefore he ought to ſhew it, notwithſtanding the Deed 
137. Vin, Abr. 
tit. Faits M. a. x l i 
29. per torum. fore it was ſaid, that in 13. 


Anno 2 & 3. Philip and Mary. in C B. 


mo deceſſor preſented to the next Avoidance, and the Preſentee died, and fo it belonged to the 


I. 3. Fitz. Mon- Plaintiff to preſent, and there foraſmuch as he had confeſſed that the Predeceſſor of the Abbot 


— 2 preſented the laſt Incumbent, . which put his Anceſtor out of Poſſeſſion (if it was not by Reaſon | 


Bro. R In Anſwer to this it was ſaid, that it is not neceſſary to ſhew the Deed for three Cauſes. The 


2 25 firſt was, becauſe the Plaintiff here is not“ Privy to the Deed, for it was made to a Stranger, ard 
0 112. 


Heath's Max, therefore the Plaintiff is a Stranger to it. © And as to this, the Caſe in 31. Ed. 3. was alledged, 
138. where in a Sc:re Faczas tor an Advowlon againſt the Patron and Incumbent, the Incumbent pleaded 
* M. 10-E4-3- that the Queen had granted the Advowlon to the Earl of Arundel, whoſe Eſtate his Patron bad, 


— 2 and he had his Plea by the clear Opinion of the Court, without ſhewing the Letters- patent, be- 


Fai 22, cauſe he was nt Party to them, nor did they belong to him. And alſo the Caſe in 7. I. 6. 
Pi was cited, where a Parſon of a Church avowed for a Rent-Charge deviſed out of Tenements 


— 74 in London to his Predeceſſor and his. Succeſſors, and the Plaintiff demanded Oyer of the Teſta- 
Aa) . „58. 


II. 21. Ed. ae ment, and it was there clearly held that he ſhould not have it, becauſe it belongs to the Exe- 


We cutors, and not to the Parſon. And alſo the Caſe in 10. Ed. 3. was alledged, where one a- 
125. H. 5: 


H. f. 11. pl. 28. vowed upon a Prior for Fealty and Rent, and the Prior pleaded in Bar that the Avowant had 


Fitz, . granted by Deed the Services in Tail to another, and that his Predeceſſor attorned, and he had 
Per Bos, i. the Plea by Award without ſhewing the Deed, becauſe the Deed ought to tarry with him 


5 — wo to whom it was made. And alſo the Caſe in 22. H. 6. was cited, where the Servant of a Col- 


1. Keb. 9:8. T. lector of Fifieenths juſtified the taking of Cattle for the Fifteenth, without ſhtwing the Commil- 


3 EW ſion of his Maſter, becauſe it belongs to his Maſter. * And the Caſe in 35: H. 6. was alſo al- 


2.27.pl. 3. ledged, where in Treſpaſs for Goods carried away the Defendant ſaid that he was Mayor of the 
e M. 35. H.6, Town of C. and that the King by his Letters-patent had granted to him being Mayor and to 
333 the Commonalty all the Goods of Outlaws, and ſaid that the Plaintiff was outlawed, and that he 
Bro. 1. Ante (the Defendant) then being Mayor took the Goods, and by the better Opinion he ſhall not bs 
81. (Jane te forced to ſhew the Lerters-patent, becauſe they tarry with the Mayor and Commonalty, and 
cited, now he is not Mayor, and therefore he ſhall not be forced to ſhew them. And ſeveral other good 


Caſes were put on this Head. And as in theſe Caſes alledged the Parties ſhould not be forced 


to 


— 


S = = & 


. , aq £A 7a . , . rt 3a 


iy 


Throckmerton ver/as Tracy, &c. in C. 8. 149 


— 


„ 


—— 528 * - 


to ſhew Deeds which did not belong to them, for the ſame Reaſon in our Caſe the Plaintiff 
ſhall not be compelled to ſhew the Deed which does not belong to him. D 

The ſecond Cauſe was, for that the Eſtate contained in the Deed was ended and * determined . Leys 
by the Death of the Tenants for Life, in which Caſe foraſmuch as the Plaintiff does not * claim, bit, Pairs K. a, 
nor can claim from them, but only ſhews the Leaſe in order to convey the ſecond Leaſe to Him- . Pl 14. 
ſelf, he ſhall not be forced to ſhew the Deed of the Intereſt that is determined. And therefore Abr 
it was ſaid, if one preſents to an Advowſon, and afterwards grants the next Avei ance to another 2. 10. Oo. 93. b. 
by Decd, who preſents, and after the Church becomes void by the Death of the fecand Preſenter, Prron ain Fe 
there if the Grantor preſent and be diſturbed by a Stranger, he ſhall, have a Qhare Impedit, and Tas. Bene 
ſhall, ſhew the Preſentment by the Grantee of the next Avoidance, and 13 not be forced to 3 2 
ſhew the Deed of Grant thereof, becauſe the Eſtate is ended. And to warrant this one of the b M. 26. H. 3. 
Years of H. 4. was alledged, but there is no ſuch Caſe in the Year cited. © But, note, that in . 


*A 
M. 14. H. 4. he that bad the Nomination in Fee, that is, he that s in to preſent his Clerk 10 on a: wn r 


over, and afterwards he granted the Advowſon to one for Life, and after that granted the Reverſſon zt Fitz. Mons 
in Fee, and the Heir of the Grantee in Fee, after the. Death of the Tenant , for Liſe, broight d 150. — 
Quare Impedit, and made bis Title ut ſupra. And the Defendant demanded Oyer of the Deed / „ 
Grant for Term of Life, and alſo of the Grant of the Reverſion. And as to the Deed of Grant of 

the Reverſion, it was ordered by the Court to be ſhewn forth ; and as to the Deed of Graut for Term of 

Life it was not, becauſe he did not claim by it, and the Eſtate was determined; which perbaps was - 
the Caſe intended. Hewever the Caſe vouched ſeems to be good Law, And ihe Difference between the © | 
ſaid Caſe * of the Abbot of Crowland and this Caſe, is this, viz. the one Caſe was againſt a Privy, 4 Ante 148 (a). 
and the other againſt a Stranger. And it ſeems good Reaſon, that if one alledge 4 Preſentmient in ho 
bimſelf or in his Anceſtor or Predeceſſor, I ſhall not ſay that he who preſented had but the next A. 

voidance, or a particular Eſtate which is now ended, without ſhewing the Deed thereof, for thereby 1 

diminiſh the Eſtate gained preſumplively by the Preſentment, and a Deed is requiſite in ſuch Caſe ; but a 

gainſt a Stranger, who is not privy to the Preſentment, it izotherwiſe, and this ſeems to be theDifference, 

The third Cauſe was, for that the ſecond Leaſe was executed. And ſo it is pleaded by the Plea | 

in Bar to the Avowry, viz. that the Plaintiff entered, which is confeſſed by the Demurrer. And E=. 6. Co. 


then it was ſaid, that although in many Caſes a Deed ought to be ſhewn when the Thing is to be 3, W.. 29: 


| 1.194. Vin. Abr. 
executed, yet when it is already executed the Party ſhall ſhew Title to it, without ſhewing A tt, Fain Ke 


Deed. And it was ſaid that 11. H. 4. tends to this Point viz. that if a Reverſidn is granted“ 
in Tail by Deed, which is executed, the Iſſue in Tail ſhall have a Formedon in Deſcender, and! M. f. Nic. 
ſhall not ſhew the Deed of Grant, becauſe it was executed. And the Caſe in 40. Ed. 3. was firans de Fate 
alſo alledged, where a Prior brought an action of Treſpaſs for a Horſe, and counted that the King ese 3+ 
had granted to him all Chattles waived in a certain Place, and ſhewed that the ſaid Horſe was Nugation 4 
a Chattle waived there, and ſeized by the Bailiff of the Prior, and that the D-fetidant took him wry 
and carried him away, and the Defendant demanded Oyer of the King's Charter, and there it is and the other 
ſaid, that if the King grants a Franchiſe or any Thing by Charter, and the Party brings an Ac- . there cit- 
tion for the ſame Thing, where he never had any Poſſeſſion, he ought to ſhew the Chartet, but f H. 4. xa. 3. 
if he brings an Action for Goods carried away out of his Poſſeſſion, although he recites the Char- 10. pl. 19 Fitz. 
ter where it is not neceſſary, the Charter for ſo much ought not to be ſhewn; fo that there it — = 
was the clear Opinion that he ſhould not have Oyer of the Charter becauſe the Thing was exe 13. 
cuted. So here, although it ſhould be admitted for Argument's Sake, that in order to execute 
this ſecond Leaſe the Deed of the firſt Leaſe ought to be ſhewn, yer ſeeing that the ſecond 
Leaſe is now executed, the Deed of the firſt ſhall not be ſhewn. And afterwards by Rule of 
the Court this Exception was diſallowed. 

Another Exception taken was, for that the Plaintiff has not ſhewn that Livery and Seizin 
was made by Letter of Attorney to the ſaid Leſſees for Life, for although Livery ſhall not be Exception 2. 
pleaded s where a Man makes a Leaſe for Life, or a Gift in Tail, or in Fee, but ſhall be intended t Bro. Pleading 
to be made, becauſe the Perſon who made the Livery ſhall be intended to be upon the Land . dg. * 
and to execute the ſame, yet when a Body politic of an Abbot and Convent make ſuch Eſtate, b. Pe Tn 
it cannot be intended that they were upon the Land, for the Law ſuppoſes them to be always - 
in their Houſe, and therefore if their Deed be denied it ſhall be tried where the Houſe is, becauſe E. 407. Cre. J. 
it ſhall be intended to be made there, and no where elſe. And it was ſaid that in 3. H. 6. in Trei- 639. J). Cre. C. 


101. Yelv, 134. 
paſs againſt the Abbot of T. and his Canon, Exception was taken to the Writ, becauſe the Doc Pla. 4.230. 


Plaintiff had not declared of what Town the Canon was, and the Exception was diſallowed, be- Vin. Ab c 
cauſe he ſhall be intended to be Canon of the ſame Houſe of which his Soveraign is ſuppoſed to Feoffment E. a. 
be Abbot. So that religious Perſons ſhall be intended always to abide in their Houſe, and never to 1 of 1 

be elſewhere. And therefore here they cannot be intended to make Livery and Seizin in proper a,b. 1 
Perſon, nor otherwiſe than by Warrant, which ought to be pleaded, for it is neceſſary to ſhew that in. 3. H. 6.31, 
the Leaſe for Lives was good, becauſe the ſecond Leaſe is made by the Name of a Kevetſion, 6. fit Brief 
and was to commence after the End of the firſt Leaſe, and ſo foraſmuch as it is not ſhewn that « s. P. Accord. 
Livery was made by Warrant, the Bar to the Avowry is not good. But this Exception was dil- Arg wad 
allowed by the Rule of the Court,“ becauſe the neceſſary Circumſtance, viz. the Livery ſhall xxception taken 
be intended here as well as in the Caſe of another Perſon. And it has never been uſual before cad 1 

to plead the Livery, ut ſupra, but always to the contrary. | I, Lo as; 

Another Exception was taken to the Plea in Bar to the Avowry, viz. that the Plaintiff has not al- Exception 3. 
ledged the Place where the ſecond Leaſe was made, for, it was ſaid, it ought to be ſhewn on Account 18. p. pog 197. 


of the Trial, if the Leaſe ſhould be denied. As if Attornment be pleaded, the Place ought to be 55 333 
6. u. a, Bro, Lieu. 45. P. 5. H. 7. 44. pl. 6. Fitz, Bar 146, Bro. Lieu. 50. ſeem contrary, but the Reporter puts a Ruere in both Books, And M. 39. H. 
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| qua ſupra. And it was fait” here, the Plaintiff has alledged the 


ſhewn where it was made, 1 
afobreſaid, whete Tewſoary was not ſhewh before as a 


d<3.ND 3 
M. 9. 

47. pl. $5. Fe. 
Careſty Bro. Leafe 
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Exceptioh 7. 


e Vin, Abr, tit. 
Per Nomen A. 
pl. 6, 

f Vin. Abr. tit, 
Per Nomen 

pl. 7. Vide 

1. Rol. R. 422. 
pl. 11. 


t Vin. Abr, tit. 
Per Nomen A, 
pl. 3. 


IN d as. and entire te ords, and not in Subſtance. 
fore it was ſaid if one makes Title to a Rent of 205; and ſays that J. S. was ſeized of fo much 
z. Freem. 77- Land, r. and granted ro him by the Deed: ſhewn forth the Rent by the Name of 205. Rent 


Per Curiam. iſſuing 
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I Throckmerton verſus Tracy, &c. in C B. 151 
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8 iſſuing out of all his Lands and Tenements, this Pled with the per nomen is good; as it is held 


in 8. TI. 4. and the per nomen and the Plea ſhall ſtand together. And in = EH. g. a Man“ Tbs Be ;þ 
juſtißed the taking of certain Goods, for that ſuch 4 one was ſeized of the Manor in which the grant - 5. Bro: 
aking was, and granted by the Deed ſhewn forth an annual Rent in Tail to 4 Min and His ws: 4. 


Wife, of whom the Defendant made himſelf Iſſue; and the Deed was thus, OBtipo mt ali b ub F. Co. Lint 14). 


Fus fliæ mee et hæredibus de corpore torum in uno annuali rediitu de tall fumma, percipiendum an- 1. Bac. Abr. 


nualim de manerio meo de C. ei obligo manerium meum preditium, et vmnia bond mea in dio manerlo 113. 
neo txijtentia diſtringenda per Ballivum Domini Regis; and for the Rent behind àx A Hay he joſtifled 


the taking of the Goods: And there the Book is that the Plea is go6d; and that there is nb — | 
With what is 


riance between the Plea and the Deed; becauſe the Deed is in Subſtance _—_ Te W 

contained in the Plea, viz. a Grant of 4a Rent-Charge. And Korn 199 Acres of Land 

and ſo many of Meadow, by the Name of a Tard-Land, ſtands well together,” an ty be fo in- KY 
pleaded. And many Caſes were put upon this Head. * And it was ſaid thar if the Matter in v Vin. Abr. wt. 
r contained in the per nomen will warrant the Premiſſes of the Plea, the Ple "1s good etwughz l. 35 ä 
ik not. And fo this cannot be made an Exception by itfelf distinct Fi the Matter ih 
Law, but the Matter in Law and it ate all one. Whetefote this Exteprioti das Fefetted to the 
e eee eee ß x ane IT CN 

And as to this, it was ſaid by the ſaid Serjeahts who argued fot the, Defendihts;' that the Title The Argument 
which the Plaintiff has conveyed to himſelf is not good, becauſe the Leafe made to Smith and His min 
Wife is not a good Leaſe for Years. For it is to be 6bſerved, chat by the Pretniffti of the Deed For the Degen. 
made to Smith and his Wife, the Demiſe is of the Reverſion of all and finguſithe Mieffüages, . 
Lands, Tenements, &c, to Smith and his Wife from the Feaſt of Sr. Michael ffext ttret the Death, 

Sc. ut ſupra, in which Caſe the Premiſſes and the Habendum do not ſtand togtthet, for the Re- 

verſion of the Land, and the Land itſelf are not the ſame Thing, but vaty not only in Words 

but in Subſtance alſo. For the Reverſion of Land is a compound Word, which conſiſts of two 


Things, the one is, that it is the Reſidue or Remnant of an Eſtate; the others,” that it is of or 


in Land, and ſo it is part of an Eſtate in Land. And as a Manor is a compound Word, viz. f 
conſiſting of the Demeſn and Services, and the Word (fagnim) is a Word compounded of < Vaugh. 168. 
Land and Water, and contains both, and as the Words (aqua et pi ſcaria) conſiſt of the Water . Lie. 5. 
and the Land, which a Man ſhall have by a Grant of the {aid Words, as it is adjudged in the pt; 3, len 
Eire of Derby in 4. Ed. 3. ſo in the ſame Manner a Reverſion of Land is a Compoſiclon of the offmens 19. + 
Land and of the Eſtate therein, and contains the Land itſelf and an Eftate ib, it, which Eſtate 

is always in one Degree only removed from the Poſſeſſion, and it is that which is left in the Per- 

Jon of him who makes a particular Eſtate. So that he who has the particular Eſtate in Demeſn 

is he that is poſſeſſed of the Land, and he who made the Eſtate, or his Heirs or Aſſigns, is he 

that has the Reverſion. So that there is never a Reverſion, but where there is a particular E- 

ſtate in Poſſeſſion, and if the Poſſeſſion comes to the Reverſion, then there is no Reverſion at « Pott 163. (). 
all, and if the Reverſion comes to the Poſſeſſion, then alſo there is no Reverſion; for there can- 

not be a Reverſion of a Thing, but where the Poſſeſſion of it is divided from it, for the unit- 

ing of them deſtroys the Reverſion, and the Separation of Part of the Eſtate of him that has the 

Land, reſerving the Reſidue, makes it. a Reverfion; ſo that a Reverſion cannot be but where 

there is a particular Eſtate in Poſſeſſion, and where there is a Diviſion and Separation of the 
Reverſion from the Poſſeſſion; wherefore the Poſſeſſion and the Reverſion are in Neves merely 
contradictory, but yet the Subſtance of them both is the Thing of which they conſiſt, as if it is 
of Land, then the Land is the Subſtance, and if it is of Rent, the Rent is the Subſtance, et /ic 
de fimilibus. And therefore if the Reverſion of Land which J. S. holds for Life is granted in 
Fee, and Attornment is had, there if J. S. dies, the Grantee ſhall have the Land in Poſſeſſion, 
becauſe the Reverſion was compounded both of the Land and of the Eltate therein, from which 


the Poſſeſſion was ſeparated, and then when the Reverfion is granted, all that which the Rever- 


ion contains paſſes by the Grant, as by the Grant of a Manor all that which the Manor con- 


* 


ins ſhall paſs. And ſoit is of a Grant de ftagno, * aqua, or * piſcaria ; all that the Words * Go. Li. 5 


t Vide Poſt 154, 
n Vide Poſt 154. 


1 
. 


contain ſhall paſs by the Grant, and they contain what is ſaid above. And Io by the Grant of 
a Reverſion of Land, Land by a Mean ſhall pals, that is to ſay, to be had in Poſſeſſion after 
the particular Eſtate ended, and therefore foralmuch as it was granted as a Reverſion, and in ſuch 
Degree ſhall paſs, it carries with it the Land to be afterwards executed in Poſſeſſion, And this 
being admitted, it is next to be ſeen how it ſtands in the principal Caſe. And as to this, the Re- 
verſion of the Lands is granted, Babendum the Lands themſelves from the Feaſt of St. Michael 
after the Determination of the Eſtate ut ſupra, until the End of ſuch a Term; and, Sir, this 
babendum is not purſuant to the Grant precedent, for the Grant was of the Reverſion of the Land, 
which in it's true Definition is an Eſtate in the Land ſeparated from the Poſſeſfion. habendum the 
Land, which is as much as to ſay, the Poſſeſſion of the Land. For this Word (Land) is inten- 
ded to be in Poſſeſſion, and ſimply without any Degree, and if it be taken in that Light it is 
contraty to the Premiſſes, for although a Reverſion does by a certain Mean contain Land, yet 
it is contrary to Land in Poſſeſſion, and fo although Land is contained in each of them, yet it is 
Land in a different Degree, and therefore the Degrees are diſtinct and ſeveral, for which Reaſon 
that in the habendum is not purſuant to that in the Grant. And therefore it was ſaid if J. S. 
holds of a Manor by Fealty and 20 s. Rent, and he that has the Manor gives the Manor by Deed 
to J. K. habendum the Rent of 205. which is iſſuing out of the Land of the faid J. S. to the ſaid 
F. K. and his Heirs, this Babendum is not purſuant to the Premiſſes, and yet the Premiſſes of the 
Deed before the habendum, that is to ſay, the Word (Manor) contains the Rent which is ex- 
preſſed in the habendum, but nevertheleſs the habendum is not purſuant thereto, becauſe in the 
ON | | Word 
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Word (Manor) the Rent was granted as a Rent · Service Parcel of the Manor, and by the halen- 


dum it is limited as a Rent-Seck, and ſo it is in another Degree, In the ſame Manner it A. B. 
holds of me certain Land by Homage, Fealty, and 12 d. Rent, and I grant the Services to ang. 
ther, habendum the Rent to him in Fee, this habendum is void, becauſe in the Grant the Rent was 

contained as a Rent-Service, and now by the habendum it is a Rent-Seck, as in the other Caſe 

before, and ſo not purſuant becauſe. it is in another Degree. And as a Rent Service and Rent. 

Seck are of ſeyeral Degrees and of ſeveral Natures, and the Grant of the one and the haberdum the 

other is not purſuant, ſo a Revetſion of Land and the Poſſeſſion of Land are of ſeveral Degrees 

* T.3.H, 7, and Qualities, inſomuch that by the, Grant of the one the other ſhall not paſs. * And thetefore 
x. Bro. Leet 23. the Caſe in 8. H. 7. was cited, where the Abbot of Tewkſbury avowed for an Amercement in a 
Leet, for that King Edward 4. was ſeized of a Hundred, of which a Leet for Time immemoria] 
had been Parcel, and granted the ſame Hundred to one for Life, and afterwards the King died, 
and after that King 2 | 
granted the Reverſion of the ſaid Hundred to the aforeſaid Abbot, and his Succeſſors, together 
with the Leet within the ſame Hundred, and for an Amercement afterwards in the Leet the Ab- 
bot avowed, and there it is debated, whether the Leet might be Parcel of the Hundred, and it 
ſeems by the better Opinion, that if the Leet might not be Parcel of the Hundred, then the 
Leet ſhould; not paſs, for by the ſaid Grant the Reverſion of the Leet is granted, and ſo ate the 
Words of the Grant to be taken, and King Richard 3. had no Reverſion thereof, becauſe the 
Leet did not paſs for Life by the Grant of King Edward 4. and it might not be granted as a Thing 
in Poſſeſſion from a Day to come, that is to ay, after the Death of the Tenant for Life. Ard 
ſo the Grant of a Reverſion cannot make a I hiog in Poſſeſſion to pals, becauſe it is of another 
* T.z. Hon. Nature and Degree. And it was ſaid, that it was held in the ſame Book, that if I have a Rent 
\b Per uo. in Fee, and I grant it poſt mor/em J. S. this is void, for the Nature of the Grant is, that the 
Bro. Grants $6. Thing ought to paſs preſently, and that it cannot do, for it is granted as a Reverſion where 
Marchzz Vaugh there was no Reverſion of it, but the Thing was in Poſſeſſion, So that by the Grant of a Re- 
36.173-Hetl.2". verſion the Poſſeſſion cannot paſs, being a, Thing of another Degree. And as the Reverſion 
hos. — 
$ 302- Poſt 155-2 a Thing in Poſſeſſion, it cannot paſs the Reverſion. As if I am ſeized of an Acre in 
3 Fee, and make a Leaſe for Years thereof, and afterwards I make a Feoffment in Fee of the 
184. om ſame Acre by Deed, if Livery is not made thereupon, the Reverſion with Attornment ſhall not 


 @$.P. 2. Rel, paſs, becauſe the Thing was granted in Poſſeſſion, by which Grant the Reverſion being of an- 


Abr. 65. pl. z. Other Nature ſhall not paſs. And this Caſe was put the other Way by ſome who argued on this 
3 Side, for by them it was ſaid that when a Thing is granted, all the Grantor's Intereſt therein 

ſhall paſs, and therefore the Grant of a Thing is a general Grant, and will make the Reverſioa 
* T. 33 ., to paſs; but the Reverſion will not make the Poſſeſſion to paſs ; wherefore they could not agree as 


15. Bro. 60.Poſt to this Caſe. * And ſo they ſaid that the habendum here is of a Thing which was not granted in 
1 — = Premiſſes of the Deed, and therefore it is void. And thereupon the Caſe of 38. H. 6. in 


f Co. Litt, 6. a. A Quare Impedit brought by the King againſt the Abbeſs of Sion was cited, where the King be- 


2. Co. 55. 2. ing ſeized of a Manor in Fee to which an Advowſon was Appendant, granted the ſame Manor 


9 ©,47-*,. to two for their Lives, and afterwards the King reciting the Grant for Life granted that the ſaid 


5 Rol. Abr. 65. Manor, after their Deaths, ſhould remain to two Biſhops, habendum et tenendum omnia predifia 


12 yd terras et tenementa, una cum Advocatione Eccleſiæ predifie, &c. and there it is held by all the 


5 903: Juſtices that by the Leaſe of the Manor the Advowſon did not paſs, becauſe nothing was ſpoken 


| Rep. 47. . Bac, Of it in the Grant, but it remained in the King as in groſs, and not appendant in Right, nor 


= 495. Poit in Poſſeſſion : And there it is alſo clearly held, that the Advowſon ſhould not aſs to the Biſhops, 


x Hl. 7. Ed. 3. becauſe nothing was ſpoken of the Advowſon in the Grant, but in the habendum, and that nothing 
10. a. Per Trete. ſhall paſs in the habendum if it be not ſpoken of in the Grant, except it be a Thing appendant or 
n appurtenant; and beſides the Advowſon being in groſs and ſevered from the Reverſion could 


- Eftates zo. not paſs by the Reverſion, as it was there granted, (for it was granted after the Death of the 


Co. Litt. 183. a. 


2 Co.24. a. 5-, Tenants for Life) becauſe there was no Reverſion of it. And as the Advowſon in Poſſeſſion there 


388 b. was not included in this Word (Reverſion) nor ſhould paſs by the Grant of the Reverſion, and 


Dal. 30. pl. 10.48 the Thing which was not there comprized in the Premiſſes could not paſs by the habendum, 


_——_— ſo in the Caſe here this Word (Rever/ion) ſhall not include the Poſſeſſion, nor ſhall the Thing 


Fer Cal. C. J. Which is not comprized in the Premiſſes paſs by the habendum. Then it is to be ſeen of what 


8 Effect the Grant made to Smith and his Wife is. And as to this, it is a good Grant of the Re- 


Hob. 170. 151. Verſion to them for their Lives, if Attornment had been had, and not otherwiſe. And there- 
— . 1 24 fore it is taken in the Expoſition of Deeds, that the Nature of every habendum in Deeds is to de- 
Ciag. 2. Bac. Clare and limit the Certainty of the Eſtate which ſhall paſs by the Deed, and if the Certaioty is 
abr. 495- 45 declared in the babendum, which ſtands with the Premiſſes of the Deed, the Law will adjudge 
Grants J. a. the habendum to be of Force and effectual. And therefore if a Man grants to another 20 5. Rent 


J pl. 2. by Deed, if the Deed ſtop there this ſhall be adjudged an Eſtate for Life, becauſe the Deed is 
1 2 0 taken moſt beneficially for the Grantee, and moſt ſtrongly againſt the Grantor, and the greateſt 


2. Co. ag. b. Co. Eſtate that the Grantee may have is a Freehold, except only an Eſtate of Inheritance, which 


108. Jak. 36. none can have without Words of Inheritance, and therefore he ſhall have an Eſtate for Life, as 


pl. 86.2. Freem. hath been ſaid ; but if the Deed goes further and ſays, habendum the Rent for a Day, or for a 
* . Year, then he ſhall not have it longer, becauſe the habendum has limited ſuch certain Eſtate, which 


Vin. Abr. tit. is its Office, and ſuch Eſtate ſhall ſtand. * But it is a kind of Principle in the Law, that if 


_ E. 4. Pl. the habendum is not purſuant to the Eſtate before, but is leſſer than it, or contrary to it, ot 


repugnant, and the like, then the Eſtate before the babendum ſhall ſtand, and the __— 


. 9 
— = 
* 
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chard 3. by his Letters-patent reciting the ſaid Grant of King Edward ,, - 


of a Thing granted cannot make the Poſſeſſion, to paſs, ſo, it was ſaid, if a Thing is granted 
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ſhall be void. As if the Grant is to one and his Heirs, habendum for Life, the habendum is void.“ 1 
becauſe it gives a lefſer * Eſtate; or if the Grant or Gift is to two, hbabendum to the one for Life, a. M. 1 _ 
the Remainder to the other for Life, this is a void habendum, becauſe the Premiſſes make hem 
Jointenants, and the habendum would ſevere the Jointure, and make the one to have the whole 5 162. 2. Co. 
during his Life, and the other to have the whole after him. And if two Acres are given to h 5 2 
two, Habendum the one Acre to the one, and the other Acre to the other, this is a void habendum, Lit, R. 1434, 
becauſe it excludes the Intereſt of the one in the one Acre, and the Intereſt of the other in the o- Ae 
ther Acre, whereas the Premiſſes of the Deed has made them Jointenants of each Parcel. Ando. — 183. 
if a Man grants to another an annual Rent of 20 5. payable yearly at the Feaſts of the Annunci-,' EB. 
ation of our Lady and of St. Michael, habendum for a Day, this is a void habendum becauſe the 

Premiſſes of the Deed grant an annual Rent and payable at two Days, and now by the habendum® Which the ba- 
it ſhall not be annual nor payable at any Day, and therefore it is repugnant. * And where a Wan de uben an net 


makes a Leaſe of two Acres, excepting one, er * reſerving all the Profits, as this Exception or bref, . 
given in the Pre- 


Reſervation ſhall be void becauſe it is expreſly contrary to what goes before, ſo the habendum miſies, but if no 
which is contrary to what goes before it is void. In our principal Caſe then the Reverſion of the *xP!*s Eſtate is 


given in the Pre- 


Land was granted to Smith and his Wife, and if the Dred had ſtopp'd there this would have been miges but by Im- 
an Eftate tor their Lives in the Reverſion; and when the habendum ſays, to have the ſaid Meſſuages, 2 iy. 
Lands, &c. this is a Limitation of an Eſtate in another Thing, and fo not purſuant to the Premiſſes aladin may 

of the Grant, and therefore void. And altho' there is in the habendum this Word (Tenements ) gt edges 
which includes and comprehends the Reverſion, yet this Word will not make the habendum pur-ftruftate it, as in 
ſuant to what goes before, for the Clauſe is to have and to hold the ſaid Meſſuages, Lands, Tenements, * ˖ — 09 

Sc. to the aforeſaid Smith and his Wife from the Feaſt of St. Michael the Archangel next following af- Hob. 3 — 2 
ter the Death, Surrender, or Forfriture of the ſaid (Leſſees for Lives) or whenſoever by any other; N. u. . N. 
Means the Reverſion jhall fall, until the End of the Term of 21 Years thence next enſuing; in which Abr. 495, 496. 
Caſe if a Man will take the Word {(Tenements) to contain the Reverſipn, and then will interpret. P. C. acc. 
the Clauſe in this Manner, viz. habendum the Reverſion from the Feaſt of St. Michael after the firſt. u La ;. 

Eſtate ended for 21 Years thence next enſuing, yet cannot he make this habendum effectual, be- dearly other- 

cauſe when the particular Eſtate ends the Reverſion is no longer a Reverſion, for then the Land 1 
is in Demeſn, and the Reverſion is gone; and when a Man grants a Reverſion the Nature of it ched in theMar- 


is to veſt and take Effect preſenily whilſt it is a Reverſion, and not at a Day to come, but the“ . 160). 
habendum if taken that Way would make the Reverſion to take Effect when it was not a Rever-ana. zo. pl. 10. 
ſion, and a Thing to veſt when it was no longer in Bring, and therefore the Time being material 79. Pl. 19. ads 
would deſtroy the habendum if taken that Way. So that quacungue via data the habendum ſhall 248. $03. Sale, 
be void, and the Eſtate granted ſhall be a Reverſion for Lives, and ſo is the Grant to be ex 2 bis. = 
pounded, as ſome of them thought, and then the Intereſt of Smith and his Wife ſhould be for :. P. wms. 19. 
Lives if Attornment had been had, which is not pleaded. And others of them thought that the 5 ee 35. 
whole Grant ſhould be void, and conſequently that the Plaintiff had no Intereſt at all, and there- Perk. C 1753. 
fore that the Defendants ſhould have a Return. 2. Bac. Abr. 497. 
On the other Side it was argued by Prideaux, Bendloe, Robert Catline, Morgan, and Richard k ana for the 
Catline, and amongſt them it was ſaid that the Intereſt which paſſed by the Deed indented to Smith Plinift. 
and his Wife ſhall be a good Leaſe for 21 Years after the Eſtates for Lives determined. And in, 1 
order to prove or diſprove this we muſt have Recourſe to the Words of the Demiſe and of the Ha- quer. x — 
bendum, which are to be weighed and diſcuſſed. And as to this (it was ſaid) the Reverſion of any, 
Hereditament conſiſts of two Things, as it has been before defined. The chief or principal en 
is the Hereditament from whence it ſprings, as if it is a Reverſion of Rent, then the Rent is the Stad. lib. 2. cap. 
principal Ingredient; if a Reverſion of Land, then the Land, for that is the Foundation of it 2 Bulk. 205. 
the other is no more than the Degree of it, for the Reverſion of Land is Land which is in a De- Vin. Abr. tit. 
gree of Reverter, for if there is no Poſſibility of a Reverter, then it is not a Reverſion, and it can- ag rag 
not revert but where there are two Eſtates in the Land, as where a Leaſe for Years, for Life, or See Poft 54, 


in Tail is made, there he that has the particular Eſtate has one Eſtate, ard he that made the par- I- Mills in 
ticular Eſtate has another Eſtate left in him, and his Eſtate is called a Reverſion, becauſe the par- Xn, with _—_ 
ticular Eſtate may be ended, and then the Land ſhall come back again to him, which coming back progts for ber 
again is called a Rever/er. So that a Reverſion derives it's Name from reverter, and the Subſtance, and he'd 
of which it conſiſts is the Thing itſelf from whence it ſprings, for a Reverſion of Land and Land““ : 
in Reverſion is all one, ſo that Land is the Subſtance. And when a Reverſion of Land is grant- g See now the 
ed, true it is that Attornment ought to be had, and that it ought to veſt preſently by the At- Statute of 4 Gs. 
tornment and not at a Day to come, but this is always to be underſtood when it is granted and —_— A. 
paſſes as a Reverſion, that is to ſay, when the Subſtance and the Degree are joined together. But movy is taken 
in our principal Caſe it is quite otherwiſe, for here the Reverſion of the Land is granted, Haben- 

dum the Land itſelf after the particular Eſtate ended, which habendum, in the Expoſition of the 

Deed, ought to be compared with the Premiſſes of the Deed, for the Premiſſes is one Part of the 

Deed, and the habendum is another Part, both which do but make one Deed. And by compar- 

ing them together it appears that the Intent of the Demiſe of the Reverſion of the Land here is 

not to be taken as a Demiſe thereof, as of the Reverſion of the Land, but as a Demiſe of the 

Land itſelf; but foraſmuch as the Demiſe is of the Reverſion of the Land, hatendum the Land, 

and a Reverſion conſiſts of the Land itſelf and of the Degree, and here they cannot paſs toge- 

ther in ſuch Sort, it is to be ſeen whether the one may paſs without the other by Words of a Re- 

verſion, that is to ſay, whether the Subſtance, viz. the Land, will paſs without the Degree, or 

whether the Degree will deſtroy the Grant of the Subſtance. And as to this it is to be conſi- 
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dered that every Deed ſhall be taken moſt ſtrongly againſt the Grantor, and if by any reaſonable 


bus Cent. Intendment it can be taken to be good and effectual, it ſhall be ſo taken rather than be void, and 


jon 30 21. if the Intent of the Parties appears, the Law will conſtrue the Words in ſuch Senſe as to per. 
WET haves hee Intent rather than 1 any other Senſe. And here altho' the Premiſſes of the Deed: has 
* — — the Words, viz. the Rever/ion of the Land, yet the Lefſors intended therein to paſs the Land which 


« He. Fitz they had in Reverſion, for the habendum and the Limitation of the Commencement of the Term 
Feoffmen's et 


Faits 50. 2. Rol. after the Eſtate ended argue and prove their Intent to be ſuch, and the Act of the Leſſces in tak. 


abr. 1-D.pl.z.jng the Eſtate by ſuch Words by Indenture proves that the Intention of the Leſſees alſo was ſuch, 
| - — 6 and that both of them intended here to exclude and ſever the one Ingredient of a Reverſion, viz, 


7. Leon. 76. the Degree, and to uſe the Word ( Reverſion) not in its proper Signification, but as deſcriptive of 
* Bal. 3 and confined to the Land itſelf, that is to ſay, all their Lands which they had in Reverſion in 


* P. 10. C4, Didcote, &c. and that they would not have the Land to pals in a Degree of Revetſion, but in 
7: Boo: — 5 Degree of Demeſn. And that the Law will oſtentimes draw the Words from their proper and 
g , uſual Signification to fulfil the Intention of the Parties when the ſame appears, is eaſily proved by 
2: Rol. R. 78. many Caſes. And therefore if a Diſſeizee agrees with the Heir of the Diſſeizor who is in by De- 
" Fold. 189. ſcent to confirm his Eſtate, and he makes him a Deed by theſe Words dedi et cencyfi the Land 
Palm 2-2. to him, this cannot enure in it's natural Senſe, for the Nature of Dedi is to give one a Thing which 


* he had not before, but ſince it cannot enure ſo, it ſhall enure as a Confirmation, and the Law will 


x Med.14.Hard. apply the Word out of its proper Signification to fulfil the Intent. So in 17. Ed. 3. it is held that a 


27 „ Re, Manor may paſs by the Name of a Knight's-Fee, for if it was the Intent of the Parties to paſs the 


Abr. 420. Neu, Manor, the Law adjudges it beſt to apply the Word ( Knight” s-Pee) to the Intent, altho* it be not 
— „ proper Signification. And ſo in 10. Ed. 4. it is held by the better Opinion that a Man may 


are tha: the Par- plead a Demiſe to him of Land for a Year, by Force of the Words of a Licenſe to him to cc- 
— be cupy the Land for a Year: So that he may take the Word out of it's proper Signification, and 
Operation in uſe it in another Senſe in order to perform the Intent of the Matter. In the ſame Manner this 
len. Word (Reverſion of Land) may be applied out of it's common and natural Acceptation to the 
: Land itſelf, when the Intent of the Parties is ſuch, and this Application is not very ſtrange, ſee- 
A it contains the Thing to which it is applied, for the Reverſion includes the Land. And 
abridged. Co. therefore we may frequently ſee that where a Word includes a Thing in itſelf, the Thing included 
2 7 5. Pg. ſhall paſs by the Word. As in 11. K. 2. it is held that if one grants to another aguam ſuam, 
I: >. pl. 9. the Piſcaty in it ſhall paſs by the Grant, becauſe it is included in the Word (aqua). And fo 
Vid Ante 151, by the Grant of a Piſcary the Soil ſhall paſs, as it ſeems by 40. Ed. 3. for there a Monſtraverunt 
NM. 49. Ed. 3. Jay of a P:ſcary, by which it is implied that it contains Land and Demeſn, or elſe it could not 
45 5-2. have been held good, nor could Diſtreſs be taken in it. And in 7, Ed. 3. it is faid that if a 
Davis 55- b.. Lord grants to another to dig Turves in a certain Place to ſell and carry them at his Pleaſure, 
| (by. i the Property of the Soil paſſes by it, for it is included in ſuch a Grant of Turbary.. And fo, it 
S. P. r. Tinch as ſaid, by the Grant of a Pool the Soil and Wear ſhall paſs, becauſe it is included in the Word: 


110, 2, Finch 


136. i for by one Book a Formedon lies de gurgite. And fo 100 Acres of Land may paſs by the 


EM, 7. Fd. 3. Name of una acra cernubienſis, for Corniſh Acre contains ſo much. Therefore where a Grant is 


. made by any Word, the Thing included in the Word ſhall always paſs, So in our Caſe, by the 
2 . Grant of a Reverſion of Land the Land itſelf is included, and then the habendum the Land is not 
2 AG. Ml. 4 an haberdum of another Thing, but of the ſame Thing that is contained in the Premiſſes, altho 
= Bro. Grants according to the common Acceptation of the Thing in the Premiſſes it is there mentioned in 
Quare. And ſee another Degree, nevertheleſs they are both one ſame Thing in Subſtance, and as ſuch the haben- 


3 +. dum is purſuant to the Grant, altho' it varies ſomewhat in Words. As if one makes a Leaſe for 


dS, P. Co. Lit. Life of an Acre, Remainder in Fee, and he that has the Remainder grants it to another by the 
Fur 14, Ed. . Name of the Remainder of the Acre, habendum the Reverſion of the ſaid Acre to him and his Heirs 


Fitz, Formeden for ever, this habendum is good, and ſhall make the Remainder to paſs in Fee, and yet there the 
dd been 3. habendum varies in Words from the Premiſſes, and alſo in the Degree of the Thing, which Vari- 


ance in the Degree is as great as in the principal Caſe, for a Remainder is that which paſſes from 
Aur the Leſſor at the Time of the particular Eſtate made, and a Reverſion is that which is left in 


Brief, 739- him who makes the particular Eſtate, ſo that it varies both in Terms and Degree, but inaſmuch 


$ 302 Anic as the Subſtance is one, that is, the Acre, the habendum is purſuant enough to the Grant in Judg- 


rg. Ed. 3- ment of Law, which regards the Intent of the Matter, and applies the Words to fulfil the ſame. 
Fitz. Execution 


63. per. Tarn. So if a Man makes a Gift in Tail, reſerving the three firſt Years a Roſe, and afterwards a Rent 


4. Co. 9. a. of 20 5. and he reciting the Gift and Reſervation by Deed grants the Roſe to another, habendum 
— 9 wo the ſaid Rent of 20 5. to him and his Heirs, this habendum, altho' it varies in Terms, yet is pur- 


one Reſervation, ſuant enough to the Premiſſes, and good, becauſe it is the ſame Thing in Subſtance, for the 
that Seizin of 1 


mne one i Sclen Roſe and the 20 5. are but one Rent in Subſtance, and not ſeveral. And ſo the Subſtance of 
of the other to the Reverſion in our Caſe is the Land, and the Subſtance and effectual Intent of every Grant of 


| = Ae a Reverſion of Land is to have the Land after the particular Eſtate ended, and then when the Re- 
0, bl 26. ri, verſion of the Land is granted, habendum the Land after the particular Eſtate ended, this is the ſame 


Feoffments 22. Thing to which the Effect of the Grant of the Reverſion tends, and is the Sum and Scope of che 
ne Mos, Matter, in the Limitation whereof by the habendum it cannot be ſaid that the habendum varies 


aemitted. a. Rol. from the Premiſſes, or is of another Thing. For the Land is ſo much the Subſtance of a Rever- 
8 a. fon, that by the Grant of the Land the Reverſion ſhall paſs.  ® And therefore if a Man has two 


2. Bac, Abr. Acres of Land, and leaſes the one for Years, and after makes a Deed of Feoffment of both, 


491. Vide contra 


Ante x52 (e). and makes Livery of that which is in his own Poſſeſſion, if the Leſſee attorns the Reverſion of 
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the other ſhall paſs; to prove which 7. Ed. 4. was cited. And alſo it was ſaid that where the « o. T4 

Heir had endowed the Wite of the third Part of a Mill, and afterwards gave to a Stranger 707m Itin. Cornub, 

molendinum ſuum, the Reverſion of the ſaid third Part of the Mill ſhould paſs thereby ; and this r 

Caſe was cited to be ſo adjudged in 30. Ed. 1. in the Eire of Cornwal. Which Caſes prove Lit. R. 18. 

that a Gift of Land ſhall make the Reverſion of the ſame Land to paſs, and yet the Land is in 3 e 

another Degree than the Reverſion of the Land. From whence it appears that the Reverſion of 

the Land and the Land itſelf are not two diſtinct Things, as before hath been alledged, but they » M. 38. Ed. 3. 

are one ſame Thing in Subſtance. And then when the Reverſion of the Land is granted, baben- 8 

dum the Land itſelf, this explains what was the Meaning of the Party in the Word (Reverſion) Dy. 126. el. 50. 

and is purſuant enough to the Grant. And there are many Caſes where Words of Explanation 36. 2. 10 C. 

of the Premiſſes of a Deed ſhall correct the Words that go before much more ſtrongly than they 707. 2. b. Cro, 

do in our Caſe. And therefore in 7. Ed. 3. it is held that if I grant to one 10 J. Rent out of my 9, Lat. K. 28. 

Manor, to be taken out of one Acre of Meadow in the ſame Manor, nothing ſhall be charged but V*»2b. 83. 

that Acre of Meadow. And if the Law be ſo that the Words of the Grant out of the Manor 8 1 

ſhall be corrected and explained by the Limitation of the @ prender afterwards, and nothing but 433;Y1deContra 

one Acre charged, and that by the Judgment of Law in order to perform the Intent of the Par- * ptr 3y 

ties, a fortiore in our Caſe the Words (Rever/ion of the Land) may be corrected and explained by l. N. C. f 267. 

the habendum to mean the Land itſelf being the ſame in Subſtance. And it was admitted that , ;; 

the Word (Tenements) in the habendum, which is a general Word“ containing the Reverſion, 10.2. Rk. 

would never help the Matter for the Reaſon given by the Counſel on the other Side, but that the 

Law will well enough warrant the habendum in the Words (Lands, Meadows, PaFures, Ec. ), 

And therefore the Title of the Plaintiff is good, and he ſhall recover his Damages. oh. 
Anthony Brown. The Matter which we are to conſider here is how the firſt Part of the Deed 

and the habendum ſtand together. And, Sir, the firſt Part contains a Demiſe and Grant of a Rever- S e 1 

fion, and the habendum is of Meſſuages, Lands, Tenements, &c. which Words (Tenements) com- 

prifes the Reverſion. * For it appears in 33. Ed. 3. that where the King had granted Licenſe to * Moor 36. pt. 

an Abbot to purchaſe Lands and Tenements in Mortmain, and he purchaſed a Reverſion, there “ D. 

this Purchaſe was purſuant enough to the Licenſe ; which proves that the Word (Tenements) com-. M. ,. fa 

priſes a Reverſion. But altho' it does compriſe it, yet for two Cauſes the Word ſo taken in the Fitz. & ant 1 

habendum cannot agree with the Premiſſes by the Rule of Law. The firſt Cauſe (if it ſhould be? Alienation 

ſo taken, and then the Clauſe to ſtand thus, viz. the habendum the Reverſion from the Feaſt of Wy 

St. Michael after the firſt Leaſe ended for 21 Years thence next enſuing) is, for that then it is no * H. 21. H. 7. 

Reverſion. For in the mean time, viz. after the Eſtate for Lives ended, and before the ſaid Feaſt - p 

of St. Michael, the Land is in Poſſeſſion, which the Leffors ought to have and occupy, and the (. * 

Reverſion is gone, for there cannot be a Reverſion but when there is a particular Eſtate continu- | 

ing, whereas there the particular Eſtate by it's Determination is become no particular Eſtate, and 1 

conſequently the Reverſion is become no Reverſion, and to appoint the Reverſion to commence Avowry 159. 

and veſt as a Reverſion at a Time when it is no Reverſion, but when the Land is in Poſſeſſion is Hnttatethen 

repugnant and contradictory. * As in the Caſe in 21. H. 7. where a Man made a Gift in Tail Caſe here meant. 

upon Condition that if the Donee alien'd in Fee, then his Eſtate ſhould ceaſe, and the Land 

ſhould remain to a Stranger, there this Remainder cannot be good, for a Remainder cannot veſt 

but during the particular Eſtate, and when his Eſtate ceaſes, and all the particular Eſtates are 

determined, and the Land is become Land in Poſſeſſion, then there cannot be a Remainder, for < 

it is then in another Degree; and as a Remainder in Land cannot veſt in a Stranger, as a Re- That a Rever- 

mainder, when the Land is become in Poſſeſſion after the particular Eſtate ended, no more can —— _ 

a Reverſion of Land veſt in a Stranger, as a Reverſion, when the Land is become in Poſſeſſion wence in future, 

after the particular Eſtate ended. And upon this Reaſon the Caſe in 9. Ed. 3. is founded, where Gz mY 

it is put, that if a Man makes a Gift in Tail rendring Rent, and afterwards the Donor takes a Wife, 535: Palm. 30, 

his Wife ſhall be endowed of the Rent, but if the Donee is a Woman, who dies, and her Huſband Vin Abr. c. 

is Tenant by the Curteſy of the Land, and afterwards the Iſſue in Tail dies without Iſſue, now £*:** B. vl. 9. 

the Wife of the Donor ſhall not have Dower of the Rent; for her Title of Dower was to be nh. 

endowed of the Rent of Inheritance, and there cannot be an Inheritance in the Rent longer than _ for years, 

the Inheritance of the Land endures, and ſo the one is in Reſpect of the other; and ſince her 3 

Title was to be endowed of the Rent of Inheritance, and now the Rent is changed into a Rent“ n. 171. 

for Life only, and ſo is in another Degree before the Execution of her Eſtate, it ſhall never be ex- 1 

ecuted, for it would be repugnant in itſelf. So in our Caſe, foraſmuch as the Reverſion of the 10. a. b. po 

Land was granted, and the habendum appoints the Commencement and Execution of it to be at 1 Sore 

a Time when it ſhall not be a Reverſion, but in Poſſeſſion, and conſequently in another Degree, 25 

it cannot ſo veſt or be executed, for it is a Contradiction in itſelf, and therefore it ſhall be void. 1 T. 43. E. 6. 

The other Cauſe is, for that if a Reverſion might be granted at a Day to come, from thence it 3% *; Pre. Orant , £,,/755 


Re ” £ . - . . . 60. R ſ . 
would follow that the Grantor would have a particular Eſtate in it in the mean time of his own 19. T. 1. H. 5 y . 


„ — 


- a 55 j 

Creation, which cannot be by the Rule of Law that a Man ſhould be“ Leſſor to himſelf; or that , 2 Haller A | 
/ 
N 


Es Ye 4 5 a = my Skrene, Perkins 
he ſhould diminiſh his own Eſtate, reſerving a a leſſer Eſtate, and giving the greater out of him $7c4. Vin. Abr. 


without Alteration of his leſſer Eſtate. * And therefore it is truly ſaid in 8. H. 7. that if one has 3 
a Rent in Fee, and grants it to another aftet the Death of F. S. this is void, for if it ſhould be do 


good, then until J. S. was dead he ſhould have a Freehold of his own Grant, and the Grantee i 


ſhould have the Fee, for if the Fee ſhall ever paſs, it ſhall paſs preſently ; but the Law will Bro. Grants 86. 


not ſuffer him to have a particular Eſtate in the Rent by ſuch Means, nor will it ſuffer the . 82 
ſtate to be ſo ſeparated and divided without an Alteration of the whole Eſtate. Nevertheleſs Books there dt. 


g = 
the“ | 


e . ns 4 4, 


Vin. Abr. tt. 


hilip and Mary, in C. B. 


156 e Anno 2 & 3. P 


8 


— 


a p. 12. Kd. 3. the Caſe in 12. Ed. 3. may ſtand well enough with Law and good Reaſon, * for there it is held 
Fitz, Condition that if one grants co another à Rent out of his Land in Fee, upon Condition that if the Grantee 
.* M. „Ed. = * 0 ; * 24 * . . . - LY * 

13. fl. 86 Fitz, or any of his Heirs die, his or their Her being within Age, then during ſuch Nonage the Rent 


125d. 7a. P. 3. ſhall ceale, there if the Grantee dies, his Heir being within Age, his Wife ſhall have Dower, 


. 2, Maynard : ; 3 tbe . a 
18. Fier. Bott but EF xecution (hall ceaſe during the Nonage of the Heir; but there it is put, that if the Heir 


143. Hl. 1, H. dies during bis Nonage, bis Wife ſhall not have Dower of the Rent, for there the Rent was 
. 1 * * e : 9 0 . . * 1 
2 pit. & never leviable in the Gon as it Was in che Father, and the Rent would have been in eſſe at the 


227. 1 Co. re full Age of the Heir, if he had lived fo long 3 b and ſo there the Rent we a Hour 1 be in eſe, 
4. Lean. $4; and for a Time ſnall not be in eſſe, becauſe it was newly granted. And at the rſt Commence- 


Godb.103Jerh* ment of a Grant a Man may grant the Thing in what Form he plea'es. © Ag a Rent de nova 
175. A Vent . may be granted to commence after the Death of J. S. * But when a Rent or a Reverſion, or other 


ww ng Thing is in e, 4 Man cannot make it to be in eſſe at one Time and to ceaſe at another, nor 
2. Bac. r. 127. 2 
Vin. Abr. tit. grant it tO another Perſon after the Death of any one, or at a Day to come, reſerving to 


8 4. C, Bimſelf an Eſtate in the mean Time. And therefore for theſe Cauſes it ſeems that tho' one 
P. 0. Co. 


41. a. 8. Co. 17. {ſhould take the Word (Tencments) to contain the Reverſion, yet this does not agree with the 
TITS Y Premiſſes of the Deed. And as to what has been ſaid, that foraſmuch as the bebendum is not 
d. per Variſor purſuant to Or agreeable with the Fremiſſes, the babendum ſhall be void, and the Demiſe before 
oy _ the habendum mall be good, in which Caſe Smith and his Wife mould have had the Reverſion for 
Palm. 3o. their Lives if Atrornment had been made, and fo the Deed ſhall not be utterly void, but ſhall 
7 2 take Effect for their Lives; Sir, this is not ſo, for the Limitation of the Time in Gitts or Grants 
4. Mod. 280. is material, and it it cannot pals according to the Time limited it ſhall be utterly void. As in 
che Caſe that 1 have put betore, Vi. if | have a Rent in Fee, and I grant it to another, if I 
4 Bac. Abr za. ſtop there che Grant ſhall be for Lite, bur if ! go further and ſay, habendum after the Death 
Tiste B. fl. 11. 0f J. 8.“ there the whole ſhall be void, for the Time 15 Part of the Intent of the Party, and ma- 
Toft. 197. (e). terial, and therefore if it cannot pals as he intended it, the whole hall be void. So if I have Lard 
_— err. for Years, and 1 grant do another all my Intereſt therein, if 1 ſtop there he ſhall have the whole, 
* Bragn- 29, but if l ſay further, babendum after my Death,“ there the whole ſhall be void, for . 
im. is material, and the Eſtate by ſuch Words ought to paſs preſently or never, and to take the 
Reg. 82. whole Intereſt to pals preſently, contrary to the Intent of the Party, would be very unreaſon- 
3 1 — n. able. And if a Man makes a Leaſe for Years the Remainder in F ee, if the Tenant for Yea!s 
—_ L. v enters before LIvery his Term is good, but the Remainder is void by Liitleton. Bur if the 
7 Co. Lit. 217. Leſſor appoints the Leaſe to COMMENCE at Michaelmas next, the Remainder over in Fee, there al- 
. tho! he makes Livery and Seizin to the Leſſec, yet the Livery and Seizin and Remainder ſhall 
. Bac. Abr. 488 be void, becauſe there 15 no preſent Eſtate to which the Livery may be annexed, or on Which It 
Vin. Abr Ut can reſt in the mean Time. And if Lavery and Seizin ſhall be there void, becauſe rhe Time of 
pl. 8. the Commencement of the Leaſe is poſtponed, and the Lavery ſhall not deſtroy the Time, but 
5 „oon, the Time Wall deſtroy the Lavery and the whole Eſtate in Fee, a fortiore in our Caſe when the 
Intent B. Reverſion is demiſed, habendum the Tenements, that 18, the Reverſion alter the particular E- 
pl, U. 6. ſtate ended, the Grantee ſhall not have it before, and if he cannot take it then it ſhall be 
11. b. fer Marin void. So that the Time ſhall deſtroy the Livery of Scizin or Grants, rather than Livery of Sei- 
-; me b 7, Zin or Grants mall deſtroy the Time limited by the Party. From whence it appears that the 


Poſt:n. M. a; Argument made on the other Side, which would have the Premiſſes of the Deed £0 ſtand, and 


— na the habendum to be void, is not agreeable to Law, but in Truth tends to the utter Deſtruction of 


ments 88. N. the whole Grant and Demiſe, and to make the Deed meerly void. And ſuch Expoſitions of Deeds 
| Hank. 33- are by no Means reaſonable, if by Law or Reaſon they may be taken otherwiſe; for every Deed 


ibid, 10. 3.FineD is made to ſome Purpoſe, and therefore it 15 re ſonable that it mould be conſtrued to ſome Puc- 
— . poſe, and not to be void. And every Act ſhall be taken moſt ſtrongly againſt him that does it, 


2 —— and moſt beneficially for him to whom it is done, * and the Law gives him to whom the Deed iS 
6. 7. b. - 7: made an Election to aſe it in the ſame Senſe, and to the ſame Purpoſe for which he ſays it Was 


ſeems 0 * 8 made. And therefore a Man may plead a Leaſe for Years and Releaſe as a Feoffment. So in 
ale here meant. 


L H. 22: H. 6. 8. H. 6. a Deed of Feoffment Mas pleaded as A Confirmation. k So it is ſaid in 22. U. 6. that one 


8 N= Jointenant ſhall plead the Feoffment ot his Companion as 4 Confirmation. So in 9. H. 7. it 1 
ton. FIZ. 


went er Faits 1. ſaid that where the King by Act of Parliament (reciting that he had granted the Land by his Let. 
Bro, Corfirma* ters · Patent) ratifies and confirms the Eſtate of the Patentes, and further adds damis et concedimus 


pd ade. 4g. the ſame Land to the Party, there the Party ma) plead this Act as a Grant Or as a Confirmation. 
en And ſo in 21. H. 7. where the Obligee had grarted by Deed to the Defendant that he ſhould 
6 maronX.not be ſued nor vexed by Force of the Mid Obligation before the Feaſt of St. Michael, and if be 


3 2. Was impleaded. that then he ſhould plead the aid Grant as an Acquittance, and that the OÞ!!- 


a, per dh. gation ſhould be held void and of no Effect; it was There held that if an Action of Debt 
But ſee to the Was brought before the Feaſt of &.. Michael, the Defendant might uſe the Deed as he pleaſed, 


contrary Poſt. 


3. $. Co. 167 that is to lay, he might plead it in Bar of the Duty, or nave an Action of Covenant upon it. 


n And in 24. Ed. 3. where chere was Tenant for Life, the Remainder for Life, the ar" 
only as a Confir- mainder to the right Heirs ot the firſt Tenant for Life, and the fut Tenant, for Life alter 
3 anted by Deed to him in Remainder for Lite that he might do aſt, there it is held that he mg" 


m = 2'. H. 7 0 . . ' — * 
23. b. Bro, Bar- plead this in Bar of an Action of Waſt brought againſt him alter the Death of the firſt = 
Is 33 nant for Life, and therefore in 4 Aud j ui io clamat he knew the Advantage. From which Cales 


u e- ne MAY ſce that Deeds which have primd facie one Senſe may be uſed in another Senſe, 
= * 0 . [4 7 n 
3. 66, Bro. that the Party to whom they are made has Liberty to apply them, contrary to the de 


ne they bear at firſt Sight, in (ach Manner as ſerves beſt for his own Benefit, In our Caſe 2 
alt 95. 2 


* 


— —ñ———ä— —— U—V — 3 
Tbrockmerton ver/as Tracy, 


EF MG... 


— 


— — — _ * LA. 
— - 


1 Deed primd facie is a Demiſe and Grant of the Reverſion of the Land, but the Party has uſed * Ce. In. #4. 
it as a Demiſe or Leaſe of the Land itſelf, and not as a Grant of the Reverſion. And foraſmuch oy r 


a that is beſt for his Advantage, he may uſe it in that Senſe by Law, as I apprehend, * For a 4. Finch 1 


Reverſion of Land is that Part of the Land which is left in him that makes the particular Eſtate, hack nin 
and may well be called the Reſidue or Remnant of the Land. And Land is compriſed in this „nn 
Word ( Reverſion of Land); for if a Man releaſes all his Right in the Land to him in the Rever- , ** ; A 
ſion, the Releaſe ſhall be good, and his Right ſhall be extinct, ergo the Land is compriſed in the Vio. Avr. ut. 
Reverſion- But it has been ſaid that the Reverſion comprehends the Land where it is granted _— 3 
as a Reverſion, and veſts as a Reverſion by Attornment, as to this, Sir, if the Land was not in- 
cluded in it before Attornment, the Attornment could not make the Land to pals. © And it H. 5. H. 5.9, 
appears by 5 H. 5. that if a Man makes a Leaſe for Years, and afterwards the Leſſor grants a 51.2% 5s 10. 
flent- Charge out of the Land, this ſhali charge the Reverſion, which proves that the Land and Grants 118. Dy. 
the Reverſion are not two diſtinct Things, but that the Land is contained in the Reverſion. For 1 * - * 
if a Man recovers the Land againſt Tenant for Life, this ſhall deveſt the Reverſion. And if 1 * 
make a Covenant to aſſure the Reverſion of two Acres of Land by Fine to one, and he brings 
Writ of Covenant quod teneat conventionem of two Acres of Land, I ought to levy a Fine upon 
chis Writ, for when a Man levies a Fine of the Reverſion of Land, the Writ of Covenant is of « x 19. Ed. 4. 
the Land itſelf. And the Concord of a Fine for the Reverſion of Land is, viz. that the afore- 9-p1.8.Per Brian, 
ſaid (the Conuſor) hath acknowledged the Tenements aforeſaid with the Appurtenances to be the Right — "Mp we 
of the ſaid R. and hath granted for himſe!f and his Heirs, that the Tenements aforeſaid with the A- 
purtenances, which H. the Day when this Agreement was made held for Term of his Life by the 
Law of England of the Inheritance of the aforeſaid (the Conuſor), and which after the Death of the 
ſaid H. ought to revert to the aforeſaid (the Conuſor) and his Heirs, ſhall immediately after the Death 
of the ſaid H. remain to the aforeſaid R. and his Heirs; and this is the uſual Form of the Grant 
of a Reverſion by Fine. And if the uſual Form in ſuch Caſe is according to the Matter, as 
we ought to intend it, then to have the Reverſion of the Land is to have the Land itſelf. For 
the Party grants that he Land ſhall remain after the Death, c. and ſuch Grant is called a Grant 
of the Reverſion of Land, ſo that the Reverſion of Land comprehends the Land itſelf, And 
when the Conuſee of the Reverſion of Land by Fine brings a Quid Juris clamat againſt the par- 
ticular Tenant for Life, the Writ is, that the Sheriff ſhall diſtrain him, Sc. and ſhall have his 
Body at ſuch a Day, 10 ſhew what Right he claims in one Meſſuage, one Garden, and 14 Acres of 
Land with the Appurtenances in S. which T. in the Court of the King bere bath granted to (the Plain- 
tiff) by Fine between them made, Sc. and fo it recites that the Land was granted, whereas in 
Fact nothing was granted but the Rever/ion. But foraſmuch as by the Grant of the Reverſion the 
Land in Subſtance and Effect was granted, the Words of the Writ of Quid juris clamat are true 
in Effect. And ſo it was held in 4. Ed. 3. where the Reverſion of Tenant for Life was f f. N. B. 218 
granted in Tail, that the Iſſue in Tail ſhould have a Formedon of one Meſſuage, which. J. S. granted d. Polt. 159. (b). 
after the Death of the Tenant for Life, Se. And Littleton ſaith in his Book that if there is c Lin. $ 
Tenant for Years, and the Reverſion of the Land is granted to him in Fee, he has the Land in 
Poſſeſſion in Fee-ſimple preſently. By which Caſe, and by the others before put it is evident 
that the Reverſion of Land and the Land itſelf are not two diſtinct Things, but the one in the 
| Premifles and the other in the babendum are purſuant enough to each other, for in the Grant 

of the Reverſion the Land was granted, and then habendum the Land after the Eſtate for Lives 
determined is the ſame in Subſtance with what is contained in the Premiſſes. And although the 
babendum is not in the Degree of a Reverſion as the Premiſſes of the Deed is, yet inaſmuch as 
the Words (Reverſion of the Land) compriſe the Land in Subſtance, it ſhall be good enough to 
make the Contract here valid; as we may ſee in other like Caſes where a Word contains another 


Thing in.Senſe. * As a Grant of the Reverſion of Land ſhall enure as a Remainder; and ſo a beg ute 134: 


Grant of a Remainder, where he has a Reverſion, is good enough to make the Reverſion paſs. 7 erp rg 
And ſo in 3. H. 6. it is held that if a man makes his Will, and commits the Adminiſtration to M. 3. H. 6. 7. 
one, thereby he ſhall be Executor, for the Word (Adminiſtration) compriſes Executorſhip in Sub- >» opens 
ſtance. * And by 7. Ed. 3. an Advowſon ſhall paſs by the Grant of a Church. And if one x R. 7. Ed. 3 5 
grants to me that I ſhall name to him a Clerk for his Church when it becomes void, and that Fitz. Quare im- 
he ſhall preſent him over to the Biſhop, hereby the Preſentment ſhall paſs to me, and 1 hall Fee 19. 
have a Quere Impedit, by the Opinion of all the Juſtices in 14. Ed. 4. But it is there ſaid, Nan 
grant to one that he ſhall name to me two Clerks, and I ſhall preſent the one, Sc. in this 101. Quare im- 
Caſe the Preſentment is not given to the Grantee, for it is in my Election which of them ſhall“ 33. 
have the Benefice. And in 8. Ed. 3. it is held that if one makes a Gift in Tail reſerving Rent, = 8. Af pl. 34. 
and if the Rent be in Arrear that the Land ſhall return, this is a PE Condition, for by re- No. Conditions 
of 


turning it is intended that he ſhall have the Land again, and therefore in Senſe it includes an- e's Dy. wa. 
other Word, So by a Grant de flagno molendini the Soil where the Water is ſhall paſs, for it I 4%: K 


. : ; 8 d g : fl. 45-1. Rol. R. 
is not a Pond without Soil, nor with Soil without Water. From which Caſes ic appears that 4.442 


where a Word comprehends another Thing, the Thing comprehended ſhall paſs by ſuch Word, 88 * 
although it has not the ſame Name. And ſo if the Thing is comprehended in the Premiſſes, « 


Ante 151. (e) 


and has another Name in the habenium, which contains the 1 hing, the habendum is good, » Agand 2 and the 
if the Nomination of an Advowſon is granted, habendum the Advowſon, the habendum is good, 4. $ there cit- 
although it varies in Name, for it is the ſame Thing. So a Gift of a Manor, habendum the Ser- e Vin. Abr. tit, 
vices, is a good habendum, cauſa qua ſupra. So if a Manor be granted or rendered by Fine, ha- _ J. 2. 4 
bendum an Acre Parcel of the Manor to him and his Heirs, thereby he ſhall have the Manor for * 3 
Life, and the Acre in Fee, becauſe there wants a Limitation of Eſtate for the reſt of the Manor. vin. Abr. tit 
So if an Acre Parcel of a Manor is let to one for Life, and afterwards the Manor is given, ba- AI . 


bendum the Reverſion of the Acre in Fee, this is a good * for the Acre, cauſd qua ſupr a, Pod 265 4% plr 


an 


8c. in C. B. 157 


pl. 48. 
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er $5:4- and he ſhall have the Manof only for Life,” becauſe no Eſtate was exprefaly given in de. © And ö if! 
7% Oh. give to Man all my Lands in Dale, babendum Black- acre in Fee, if Black- Rere lies there it $4 good 
r ping for it was compriſed in the Premiſſes. And Litileton in dis Book ſays that where pu 


12 Man confirms the Eſtate of his Tenant for Life, habenuum the Land to him and to his- Heirs, the 


b Lit. § 523 Fee ſhall paſs thereby, and this babendum is good, and yet the Land was not given in the Pre. 
Ten e. miſſes, nor was any Thing given, but only his Eſtate in the Land was confirmed, nevertheleſz 
© H. 13. H. 3. foraſmuch as the Land was contained in the Eſtate, for this Reaſon the habendum the Land is pur- 


128 g. ſuant to the Premiſſes. And ſo Liltleton alſo puts the Caſe where there are two Jointenants, and 


H. 8. Bro. Ibid. the one confirms the Eſtate of the other, habendum the Land to him and to his Heirs, that the 
5 B. N. c. Fee ſhall paſs thereby. By which Cale, and by the others before cited-it appears, that where 
107. Note, ES ET: > 0 * | , 
is Caſe, as it is there are words in Deeds which comprehend other Things in Senſe, the Thing comprehendeq 


pens derbe hall paſs by the Words, and if it is contained in the Premiſſes of the Deed, and is named in the 
lettled Rule of Habendum by another Name, which contains the ſame in Subſtance, the habendum is good. And 
Law at this Df, ſuch is our preſent Caſe, for in the Premiſſes of the Deed, which is a Demiſe of the Rever- 


and is not war- 


ranted by the ſion of the Land, the Land is contained and compriſed as the Effect and Subſtance of the Grant 
toni 28 and Demiſe: and the habendum the Land after the Eſtate for Lives ended, as of Land in Poſſeſſion, 


it is by the A- is purſuant enough to the Contents of the Premiſſes. For if the Reverſion of the Land had been 
br re. Pe. granted for 20 Years after the particular Eſtate ended, he ſhould have had the Land in Poſſeſſion 
viſe 52. (which by ſuch Grant. And this proves that the Limitation of the Land in Poſſeſſion is not a Limita- 


is a moſt incoi- 


ret Abridg- tion of a Thing not comprifed in the Premiſſes, but it is a Limitation agreeable and purſuant 
ment of it) and enough thereto, and ſufficient in Law to fulfil the Intent of the Parties in making good a Con- 
a9 "For tract. For the Law does many Times allow of a more ſtrange babendum than this is. For if a 


Caſe in 13. -7- Man deviſes Land to one, habendum to him and to his Heirs after the Death of the Wife of the 
delete Law Deviſor, there although the Wife is not named before the habendum, yet ſhe ſhall take an Eſtate 


cher * for Life thereby. So it is held in 4. Ed. 3. where a Man gave Land to another, Babendum 


which is univer- with Jean the Daughter of the Donor in Frankmarriage, there the Wife not named before the 
ally agreed to be habendum ſhall take a joint Eſtate with her Huſband by the habendum. * And if I leaſe Land to 


good Ae E- J. S. habendum to him for 20 Years, the Remainder to J. K. in Fee, he ſhall take the Fee-Simple, 


ate for Lite to and yet he is not named before the babendum, for ſuch was the Intent, of the Parties. And then 


th Wifi b ne- - * f . 1 * þ 

eeſfury Implica- J ſay, if the Dabendam is of ſuch Efficacy in Law that it ſhall enable another Perſon to take who 
tion, for if ®*js not named in the Premiſſes of the Deed, à fortiore in our Caſe the habendum may explain the 
1, nobody elſe Intent of the Premiſſes in ſhewing the Senſe of a Word, and eſpecially where the Subſtance of 
could, becauie the habendum is compriſed in the Premiſſes. Wherefore it ſeems to me that the Plaintiff ought to 

reſsly excluded recover his Damages. ag, 5 | : | | 

dy the Deviſe b a l | R al 

from taking it until after her Death. But here the Caſe is put of a Deviſe to a Stranger after the Death of the Wife, which varies materially, and cannot carry 
an Eſtate for Life to the Wife by neceſſary Implication, becauſe during her Life it ſhall go to the Heir, who ought to have it immediately on the Death of his An- 
ceſtor, and from whom the Law will never give away the Land by a poſſible Implication only of the Deviſor's Intent (as here), but by a neceſſary Implication, And 
therefore in this Caſe it is only a Demonſtration when the Eſtate of the Stranger ſhall commence. So note a Diverſity between a poſſible and a neceſſary Implica- 
tion, wherewith agree all the later Books of Authority, And therefore 29. H. 8. Bro. Deviſe 48. is not Law. See Accord Cro. I. 75. Vaugh. 263, &c. 1. Freem. 
11. 2. Lev. 207. 208. 1. Vent. 323. 373, 376. 2. Keb. 782. T. Raym. 453- 454: 1. P. Wms. 38. 473. 1. Vern, 22. 2. Vern. 571. 572. 2. Bac. Abr. 66, 


Tage a Afterwards in Eaſter Term 2 & 3. Philip and Mary, the Caſe was argued again by Gawd for 
e dants, and by Dyer for the Plaintiff. But I h h d Gawdy's Arg 

5 the Defen ants, and by Dyer for the Plaintiff. But I have not here reported Gazwdy's Argument, 

(eh and theBooks becauſe it was much to the ſame Effect with that before reported on the Part of the Defendants, 

there citel. for this Argument was in a great Meaſure a Repetition of what he ſaid in his firſt, and I only 

heard Part of his former Argument as well as of this, and therefore I have not here reported it, 

though what I heard was very well argued by him. Ne | 

On the fame. Dyer. This Word (Rever/ion of Land) has a double Meaning; the one is the Eſtate left 

* . Bac, Abe. in him that makes the particular Eſtate, (as before hath been truly defined,) and is jus revertend!, 

495- Vin. Abr. for the Land ſhall revert to the Eſtate left: The other is the Land itſelf when it is reverting, and 

6 4 0-3 that is the proper Definition of the Word. For rever/io is a Latin Word, and in Latin it is called 

fDy.125.pl.4z. 4 Noun-verbal, which is as much as to ſay, a Noun derived from a Verb, and fo it is, for it is 

Cart. 1x: Pot derived from this Verb (revertor) and in Engliſh it is called (returning). So that reverfio terre is 

in Engliſh, the returning of the Land, which is as much as to ſay, the Land returning. Which 

Senſe is warranted by the Latin, by converting the Noun-verbal into the Participle of the Verb 

from which it is derived. And fo the returning of the Land, and the Land returning, is all one. 

And in this Senſe of Land relurning a Reverſion is oftentimes taken by Statutes, and alſo by the 

Writs in the Regiſter. For the Statute of Weſtminſter 2. cap. 5. concerning Advowſons of Churches 

fays, it is provided that ſuch Preſentments ſhall not be ſo prejudicial to the right Heirs, or to the 

unto whom ſuch Advowſons ought to revert after the Death of. any Perſons, &c. ſo that the Statute 

calls the Reverſion of an Advowſon, the Advowſon itſelf which after the Death of the particu- 

lar Tenant ought to revert, and therefore by this Statute a Reverſion is of a Thing which 1s 

in ſuch Eftate as may revert, and it does not call it a Right, or a Poſſibility of Reverſion, but 

# Dz. 325- it calls it the Thing itſelf which ought to revert after the particular Eſtate ended. * And the 

fit. Reſceipt A. 3. Form of Entry for him that rays to be received upon Default of Tenant for Life is, and ſo ſq, 

pl. 3. fo. 52 zhat T. S. (the Tenant for Life) holds the: aforeſaid Tenements with the Appurtenances for Term of 

bis Life, the Reverſion thereof after the Death of the aforeſaid J. S. belonging to the ſame (him that 

Death, proves that by a Reverſion is meant the Thing itſelf after the particular Eſtate ended, 

and it is not only that which a Man has during the particular Eſtate, for it is a Reverſion after 

Death. And therefore it is the Thing which is immediately after the particular Eſtate ended, 

and that is #he returning of the Land, or the Land returning, Which Speech is moſt properly ap- 

plied to living Things, and by Uſage it is transferred from animate Things to Things _— 

| I 8 
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Mead to be received) and bis Heirs, Sc. which Form of Entry terming this a Reverſſon after 
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* And-ſq in 14. Ed. a. the Reverſion of the Tenant; for Life was granted to one and to his Heirs ; Dy. 123. 
fi- ſupervirerit the Tenant for Life, and he had an Action of Walt againſt the benant for Life, * N 
which is grounded upon the Reaſon above. And, Sir, the Writ of Eſcheat is, que ad ipſumpycr rag Pla f. 
reverts debet tanquam eſchala ſua. And fo the Writ of Cæſſavit is, quod ad ipſum reverti debet pen! Finch. 236. 
fornam ftatuti, Sc. And the Writ of Contra formam Collationis is, ad prefatum (the Deman- ;* ee 

dant) reverti debet, Sc. And the like Words are in the Writs of Formeden in Reverter; and the c FN U 

Writs of ad terminum qui præteriit, Iniruſion, in Caſu proviſo, and conſimili caſu, do expreſs that by. 125, pl, 
the Land ought to revert to the Demandant, which Writs at the ſame Time that chey declare | 

that the Land ought to revert to them, do alſo declare that there is a Reverſion of the Land n ol 

when the particular Eſtates are ended. For in the very reverting of the Land, there is a Rever- Dy. 2:3. f 

ſion, that is, a returning. And a Remainder and Reverſion have a great Reſemblance. * For Ce. Litt. 4 b. 

the Fine by which a Reverſion is granted after the Death of the Tenant for Life ſays, that the 5 * 2. 

Land after the Death of the particular Tenant ſhall remain, and does not ſay, rever;, * And if P. 6. 25 

a Reverſion is granted in Tail dependant upon an Eſtate for Life, the Grantee ſhall have a For- 22 22 

neuon in Remainder, and not a Formedon in Reverter, by Fitzherbert”s Natura Brevium. The * oe” | 
Reaſon, (as I apprehend) is, becauſe the whole“ Eſtate is not given, but the Fee is reſerved ; * Ante 7 
bd and the Writ demands the Land which the Donor, after the Death of the Tenant for Life, i Dy.12<.p1.46 
granted to the Demandant, babendum after the Death of the Tenant for Lite, Sc. And;; 5 po | 
ſo there the Writ is alſo the uſual Form of every Fine, as hath been recited, viz. that the Bro. Grants 30, 
Land ſhall remain after the particular Eſtate ended. And therefore it declares that the Remainder Lend — — LL 
of the Land is the Land itſelf which ſhall remain after the particular Eſtate. ' And in 10. Ed. 2. 3. 1 
where a Woman was endowed of the third Part of a Houſe, the Heir granted the two other Parts 

together with the third Part which the Wife held in Dower cum acciderit, and by ſuch Grant 

the Reverſion of the third Part ſhall paſs: for the Reverſion is nothing elſe but the Land itſelf 

when it falls, and it is a common Phraſe of Speech, that he who has taken a Leaſe for Years to 
commence after a former Leaſe, has taken the Reverſion of the Land which the Leſſor held, and 

the Senſe of the Word is proper enough for the Matter. And the Statute of Erection of the * Stat. 33. H-8. 

Court of Surveyors, which gave them Authority to demiſe the Lands of the King for 21 Years, yy "4; TY 
| has a ei in it, that they ſhall not make any Leaſe of the Reverſion of any of the ſaid Lands, 

and it was expounded that they might not make a Leaſe to commence after any other Leaſe, for 

that in Effect was a Leaſe of the Reverſion, which Statute does therein declare that the Rever- 

fion of the Land may be taken for the Land itſelf after the Determination of the firſt Eſtate. 

And to ſay that ſuch a one demiſed reverfionem terre, or terram cum revertetur, or reverfionem 

cum acciderit, is all one in common Speech, and of the ſame Effect. And therefore reverſio terre 

is rather poſſeſſio revertendi, than jus revertendi. And foraſmuch then as this Word (Reverſion) 

has two [ntendments, the one being that Eſtate which a Man has during the particular Eſtate, the 

other that which is immediately after the particular Eſtate ended, and according to this laſt In- 

tendment is its proper Signification and Definition, and foraſmuch as it is the Intent of the Parties 

to have the Demiſe enure according therero, why therefore ſhall it not enure ſo? Indeed I know 

no Reaſon to the contrary. And that the Intent of the Parties is ſuch, is very apparent, for if 

it ſhould be taken as a Grant of the Reverſion, then the Rent which the Abbot reſerved upon the 

firſt Leaſe ſhould paſs with it, which was not the Intent of the Abbot, as every Man may diſco- 

ver. And the Appointment of the Term to commence after the firit Eſtate ended declares alſo the 

Intent of the Parties to be that it ſhould enure as a Leaſe, and not as a Grant of the Reverſion. 

Alſo the Words have delivered, granted, and to Farm-let, imply the Intent of the Parties to be, 

that it ſhould enure as a Leaſe of the Demeſn, and not as a Grant of the Reverſion. 
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| For one 

cannot properly be Farmer of a Reverſion, nor ſhall a Man have an Ejectione firme of a Rever- 

| ſion, and therefore theſe Words (4 Farm-let) declare that it was the Intent of the Parties that 

1 it ſhould enure as a Leaſe after the Eſtates for Lives ended. And therefore inaſmuch as the In- 

: tent was ſuch, and the Words are capable of performing the Intent, it ſeems to me that the De- 

i miſe ſhall enure accordingly. But it the Vabendum here had been for Life, or in Fee, then it 1 5. 12 5. pl. 44. 
1 might not be good, nor commence after the particular Eſtate ended; for when a Freehold is to 

b paſs it ought to have Livery or Attornment, but that is not neceſſary in Caſe of a I. eaſe for 

; Years which is but a Contract; and therefore it ſeems to me that the Intent appearing as it is 

4 here ought to be favoured. And the Words here incline to make the Thing enure accordingly, = p28 fl al. 
= as Bratton well ſays, “ quod carte et munimenta benigne interpretanda ſunt, ut res magis valeat quam 

1d pereat. But note, the true Words of Bratton, as Dyer ſhewed me afterwards in his Book, are thus, ,., tn. 

-f viz. benigne faciendæ ſunt interpretationes inſtrumenti propter fimplicitalem laicorum, ut res magis valeat 


quam pereat ; And to cavil about the Propriety of Words, when the Intent of the Parties appears, 
is not commendable, nor has it been practiſed by the Judges in former Times, but on the con- 


It trary they have applied the Words to fulfil the Intent, rather than have deſtroyed the Intent by 

hs Treaſon of the Inſufficiency of the Words. And therefore in 3. Ed. 2. a Man prayed to be received 

1 upon Default of Tenant for Life, becauſe he had the Remainder, and the Deed which he had 

if of it was, volo et concedo that after the Death of the Tenant for Life the Land ſhall deſcend to n M. 6. Ed. 2, 
lat him, c. and there it is adjudged, that he ſhould be received, and that the Word n 
r ſcend) is of the ſame Senſe as the Word (Hall remain.) * So in 6. Ed. 2. there is a Caſe of © a. A A 5 
d, Feoff ment in which it was contained, that if the Feoffor pay ſuch a Sum, Sc. it ſhall be lawful . Rol. R. * 
* for him recipere terram, this is there adjudged to be the ſame Thing in Senſe as if ic bad been ſaid, 8 
od. be ſhall re-enter, becauſe the Intent was ſuch. Note that afterwards I ſaw Dyer's Book which was, 

ap if the Rent be in Arrear, it ſhall be lawful for the Feeffor ad recipiendom terram illam, et eam ordi- Ns bene. 

1 nandam ad voluntatem ſuam. » And ſo in the ſaid Caſe cited in 8. Ed. 3. the Words that the, 0 

ind d ſhall return, were taken as a Condition, cauſa qua ſupra, And a Gift of Land to a Man (m)andthe Boks 


for there cited. 


— 


160 Eaſter Term 2 & 3. Philip and Mary. in C. B 


« Litt. $ 523- for Life, and after his Death to J. S. and his Heirs, is held a good Remainder to J. S. for the ma- 
Ae 12. (i. nifeſt Intent of the Party, notwithſtanding there is not any immediate Gift to him, nor any baben- 
and the other dum in the Deed. And if the Intent has been ſo greatly confidered in the ſaid Caſes, that in ſome 
ed. the Words have been taken out of their proper Signification, in order to perform that Intent, 
» Litt, $.573- and in others the Intent has ſupplied the Deficiency of the Words, then in our Caſe the Word 
4 126. pl. 4h, ( Reverfion of Land) being declared in the habendum to be taken in the Senſe of Land reverting, 
& Stad. lib. . which is its proper Signification according to the Latin, may well enough be ſo taken, and ſhall be 
cap. altas. warranted by Law, in Favour of the Intent of the Parties, although moſt commonly it is uſed 
(i). 2 , X e . 

© l. 4. Ea. 3. in another Senſe. For an habendum will do greater Things than this does here. For ſometimes 
4: * 2 the Habendum ſhall give an Eſtate where nothing was given before the habendum, and ſometimes it 
703. P. 5. 3 : X . - - 

x. a. Dy. 126. ſhall give to a Perſon not named before, and ſometimes it ſhall alter the Eſlate given in the Pre- 
pl nel. miſſes. * And therefore conf in his Book puts the Caſe, where a Woman Leſſee for Life takes 


n. 
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Abr. 67. pl. 17. Huſband, and the Leſſor confirms their Eſtate, habendum et tenendum the Land for Term of their 
a — two Lives, in this Caſe the Confirmation ſhall enure to the Huſband by Way of Remainder for 
Ante x58. (). Term of his Life: yet nothing is there given by the Premiſſes, but the whole is given by the 
Lin. $298 habendum. And ſo he alſo puts the Caſe in his Book, that where the Leſſor confirms the Eſtate 
N of his Tenant for Life, the Remainder to another in Fee, this ſhall be a good Remainder to him, 
Dal. J. Pl. 1, if it may not be a Grant of the Reverſion; but be it the one or the other, there is nothing granted 
.f. Moor $80. by the Premiſſes of the Deed, for the Eſtate of the Tenant for Life is not enlarged, but the laſt 
. Sar. Words of the Deed do only give the Eſtate. So a Gift to a Man, haberdum to him with a 
"14. Kym. Woman in Frankmarriage, ſhall enable the Woman to take tho? not named before the hapendum. 
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| 623. 628, | And Littleton puts the Caſe, that where Land is given jointly to two, habendum the one 
4. Finch 99. Moiety to the one, and the other Moiety to the other, this ſhal] ſever the Jointure, and make 


v. Bee l . them Tenants in common. So by the better Opinion in 8. Ed. 3. where a Man gives Land 


2. Bac. Abr. 194. to two, habendum to the one for Life, and after his Death to the other and his Heirs, the one 


3 Wer. ſhall have the whole for Life only, notwithſtanding the Jointenancy given in the Premiſſes, al- 
2 M, 8. Ed. 3. though it has been put contrary fo. 153. And if the babendum ſhall give an Eſtate in a Thing 


9. ps 23. not given before, and to a Perſon not named before, and ſhall alter an Eſtate given before, then 


Dy. 10. pl.37- may it beſt declare the Senſe of the Words of the Premiſſes in our Caſe ; eſpecially where 


—— the Premiſſes comprehends the Thing in the habendum, as it does in our Caſe, * As a 
pl. 10. 79- pl-17- Grant de diſpo/itione Eccleſia, habendum advocationem, or a Grant of the Soil of a Wood, habendum 
E the Wood, or a Grant de fundo domus, habendum domum, or a Grant of a Manor, habendum the Ad- 


283. b. 2. Co. 55. vowſon which is appendant to it, is good, for the Thing in the habendum is contained in the former 


3 13. Part of the Grant, as it is in our Caſe. But a Grant of Common out of Land, habendum the 


Hetl. 23+ Palm. Land, or of the Her of a Park, habendum the Park, and ſuch like, is not a good habendum, 
1 5or. becauſe it is of another Thing which is not compriſed in the Premiſſes of the Deed. But ours is 


— quite a different Caſe, as I have ſhewn before, wherefore it ſeems to me that the Plaintiff ſhall 
Barnard, Cha. recover his Damages. 


Rer. . . Afterwards at another Day in the ſame Term all the Juſtices argued. But becauſe a great 
Abr. de Grants Part of their Arguments tended to the ſame Effect with thoſe before 'r:ported, and alſo becauſe 
12 pl. fl. . dhe learned and ingenious Arguments already reported were very long, I have here but briefly touch- 

a pl.1. ed upon what they ſaid, and have rather ſhewn their Opinions upon the Matter, than reported 
their Arguments at large. For if I ſhould report their Arguments as weil as thoſe of all the 
ſaid Serjeants in full, it would make too large a Volume, and would tire the Reader's Patience. 

Staunford J. Staunford puiſn Juſtice laid down three Rules for the Underſtanding of Deeds. Firſt, that 
they ſhall be taken moſt beneficially for the Party to whom they are made; ſecondly, that a Deed 

HE 11 ſhall never be void, where 1 may 5 27 to any Intent to _ it good; and up- 

g. On this he cited Bradton, who ſaith, benigne faciende ſunt interpretationes inſtrumenti, ut res magis 

Vier Abe. rt. valeat quam pereat, and in another Place he faith, in re dubid; thirdly, * that the Words ſhall be 

kd * + conſtrued according to the Intent of the Parties, and not otherwiſe z and here he cited what 

k Vin. Abr. tit, Bracton ſaith, caria non eft niſi veſtimen um donationis ; and the Intent directs Gifts more than the 

Intent A pl.1- Words. As if an Annuity is granted pro conſilio impendendo, and the Grantee has divers Facul- 

"60 3 © ties, yet the Counſel ſhall be given in ſuch Faculty as was intended. And ſo it is held in 9. Ed. 4. 

puity 29. Bro-7. that if a Receiver is bound in an Obligation to his Maſter to pay him omnia recepta et recipienda 
T. 16. H. in his Office, he is not thereby bound to pay all that he might receive, but only what he ſhall 1e- 
Tos, Grants 74 ceive in Fact, ſo that the Intent ſhall be purſued rather than the Words. And where a Man 
_ Mar. es. makes a Leaſe of a Houſe, ſo that the Leſſee may make his Profit of the Houſe, he may not 

* T. 9. Ed. 4. throw down the Houſe, nor commit Waſt therein, by the Opinion of the Book, for the Intent 

v5 cog was otherwiſe, altho' the Words may ſeem to favour that Conſtruction. And upon this laſt and 

t H. 1. Ed. z. the other two Rules he put ſeveral Cafes. And he ſaid that to purſue the Words is ſummum jus, 

7. pl. 27, Fitz. which Judges ought to avoid, and rather purſue the Intent. And as to the principal Matter, 

Watt en. he ſaid * that a Reverſion has two Intendments, the one is an Eſtate left continuing during the 

Cf andebe Bens Particular Eſtate, which is the moſt common Senſe, the other is the returning of the Land after 

thece cited, * the particular Eſtate ended, which is the natural Senſe of the Word, according to the Definition 

of the Latin-Tongue, ſo that the Reverſion of the Land, and the Land when it reverts, is all one. 
And the Statute of Meſtminſter 2. cap. 1. which lays, hat they, to whom the Land was given urder ſuch 
Condition, ſhall have no Power to alien the ſame, but that it ſhall revert unto the Giver, i Iſſue fail, c. 
intending to put a Stop to the Power of the Donee from barring the Donor of the Reverſion 
of the Land, prohibits his Alienation, and directs that zhe Land ſhall revert to the Donor, 10 
that the Reverſion of the Land, and the Land reverting, is all one. And in ſuch Senſe the Deed 
here is uſed; but if it had ſtopped in the firſt Part, viz, in the Premiſſes, then it ſhould 


have been taken meerly as a Grant of the Reverſion, but the babendum, which is the other Part, 
| is 
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Throckmerton verſus Tracy, &c. in C. B. 161 
ä * — | — — . — FLEE WELLS 
is uch an Addition as makes the Clauſe but one in effect. As if I releaſe all Actions, and ſtop 
there, all Actions are gone; but if I ſay further, „which I have as Executor to J. S there thꝰ 
Genefality is reſtrained. ' So in the Caſe of 7. Ed. 4. where the King had granted to Garter * M. 7; Ed. 4. 
King of Heralds 10 . for Term of his Life, if he had flopp'd there he ſhould hay&hadvir-abſo/ 257 Fiz. a- 
luteſy for Term of his Life; but when he ſays further, by Keaſon of bir "Office; thereby the Gene Ed. 4. f. fl. 1 
rality of the Grant is reſtrained; ſo that if he were removed from his Office he ſhould joſe the And $52: Office 
guity. 080) it in the Caſe here, if the Deed had ſtopp'd when the Reverſion Was lgranted, it Patent bo. Dy. 
had-been*meerly a Reverfion'inthe Nature of a Reverſion commonly taken ;butiwhen it is ſaidy 33%, 2 3+ 
abe ndum the Land from the Feaſt, &c. this is become annexed to the firſt Partzi and makes it bub. b 7.-/ 0 
one entite Deed, which odtght to agree in itſelf, nam turpii ef? Pars: que: cum ſup bos nch convenit. Kid. . 
and then foraſmuch as every Part of the Deed. ought to be compared with che other, add one Wing. Nax. regs 
entire Senſe ought tocbe made thereof; to this End the three Rules aboveſaid are to be. remember! 32 5 Pell. 
ed by che ond of which the Deed: ought not to be made void, if any Senſe can be made of it, as 
there may here; by the ſecond Rule it ſhall be taken moſt beneficially for Smith andoliis Wife; and ; 
i thethird Rule it ſhall be taken according to the: Intent of the Parties: And in order to:accom 


. " 
* 
4 


— 


im theſe three Rules the Deed here ought to be taken as a good Leaſe for 21 Tears witeb the firſt: 

fate ended, for ſuch Way the Deed takes Effect, and ſhall-be moſt bene ficial for him to whom © 4 a 
it is malle, and ſhalſ ænure according to the Intent of the Parties; and:in taking it in this Semſe 
the tlitre Rules are fülfilled. And he ſald that where the Party demiſes and grants rt venſtonemi » Dy. 146. gf; 
tere, babendum terram, here is an babendum ofthe! ſame Thing which is mentioned before, .; 
altkbꝰ it is in another Caſe, for (terræ) is in the Genitive Cale} anti cerrum) s in the Accuſ ative 
and it is not neceſſary that they, ſhould both be in the ſame Caſe. For if a Man grantâ to another 
all his Fſtate in una acre terræ, babendum prædiclam acram ſibi et hæredibus ſuib / this a good l.. 
bendum; altho' the Acre was mentioned before in the Ablative Caſey and in the babeudum it is in 
the Recuſative, for the Acre was mentioned before notwithſtanding it was in another Caſe, So 
is it in our Caſe here. Wherefore it ſeemed: to him to be a good Leaſe, and that the Plaintiff 
ſhould recover his Damages. And chis was the Subſtance of his Argument, altho' it was much + 
mof&atriplified with many Caſes. nA Ii r 0: as Mein „ 1400 1 hi Das 990% 3 2569 1 
Saunders juſtice to the ſame Purpoſe. He faid that Deeds ought to have a reaſonable Expoſition, Saut J. 
vbichꝰ uli be without wrong to the Grantor, and with the greateſt Advantage to the Grantee.' 3. Finch 4. 
As if un Abbot grants a Corody to one for him and his Servant to ſit at his Meſs, he may not- Fach 36. 
bring one that has a noiſom Diſeaſe- So if one grants Eſtovers to another out of his Manor, 4 3. Rol R. 280. 
he may not cut down Fruit Trees. So if one grants to another Common in his Land for all Swe 81. 
his Cattle, yet he ſhall not have Common for Goats or Geeſe, which are Things hurtful to the. . : 
Land? * Wherefore there is a Kind of Equity in Grants, ſo that they ſhall not be taken 'unreafon-: .;-- _ 
_ ably againſt the Grantor,” and yet ſhall with Reaſon, be extended moſt liberally for the Grantee. 2 A 
As à Releaſe by the Leſſor of all his Right made to the Leſſee for Vears ſhall enlarge his Eſtate Bre. Grants'g. 
for his Life; * but if the Grantor was Tenant in Tail, then it ſhould only be for the Life of r 
Tenant in Tail. So a Grant of 20s. by two Tenants in common out of their Land ſhall enure Affzes 128. a. 
as ſeveral Grants, ſo chat the Grantee ſhall have 20 s. of each. So in 34. Aſs. where a Man 1. Rel K. 230 
granted toram partem ſuam piſcariæ de Teſe quamaiu terre ſue ſe exleniunt, ſalvo tamen ſtagno molen- 1 Finch 41.12%, 
dim, there it is held that the Fiſhery in the Mill-pool. ſhould paſs: to the Grantee, for the Dec 55: 
ſhall be taken moſt ſtrongly againſt the Grantor, ſo that the Pool and not . the. Fiſhery ſhall be Lider. $ 465. 
excepted 'From whence'we may ſee that there is an Equity in the Expoſition of Deeds, and that 
they are taken molt liberally for the Grantees, Then in the principal: Caſe, he that has the Re- red = 
verſion of the Land dependant upon an Eſtate for Life is the Proprietor of the Land, and the l 
Tenant for Life is the Poſſcſſor, and the Land is included in his Eſtate who is in the Reverſion, *** 5-6: 
and who is the Proprietor of the Land; for if one warrants the Land to him he ſhall vouch, ang See Ante 140. 
if he that has the Reverſion grants a Rent out of the Land, or accepts a Releaſe of Right 8 
in the Land it ſhall be good. And he admitted the ſaid Caſes of 7. Ed. 4 and 30. Ed. 1. that a; 2 
Reverſion ſhall paſs by a Grant of the Land or of a Mill, as it is put before fv. 155. And fo he Fit. Agi. 
ſaid that a Grant of the Land ſhall make a Reverſion to paſs, ® and a Grant of the Reverſion ſhall * Relerration 
make the Land to paſs, and the Nature of an habendum is to give, enlarge, or qualify, and the Vogl. N 
habendum here is good, for the Thing in Subſtance was granted in the Premiſſces. Wherefore the Ng * 
Premiſſes and the habendum make a perfect Demiſe, and the one with the other have the Sub- pl. . * 
ſtance and Intent of a Leaſe. And he ſaid he was of the like Opinion that Brudnel ſeemed to be x Ante 157: (b) 
of in 14. H. 8. that Contracts ſhall be as it is concluded and agreed between the Parties, accord- 
ing as their Intents may be gathered. And to cavil about the Words in Subverſion of the plain A ig (b) 
Intent of the Parties, as Twlly * ſays in his Book of Offices, Eft calumnia quedam et nimis callida ſed u contia Por 
malitioſa juris interpretatio, ex quo illud, ſummum jus, ſumma injuria; as he puts an Example of one t (e. 
who had taken a Truce for 130 Days with his Enemy, and in the Night he deſtroyed and depopu- H. 14. H. 8 
lated their Poſſeſſions, becauſe (as he ſaid) the Truce was ſor Days and not for Nights, which Tully 22. e 
accounted meer Injury and Injuſtice. And ſuch Interpretation of the Law he has admoniſhed fed 
Men to avoid, and to obſerve and follow the Intent of the Words. And certainly the Words {7 4. O- 
are no other than the Teſtimony of the Contract. And in the Caſe here (as he apprehended) there i 
are all the five Garments which Bracton ſays are neceſſary for the cloathing of Contracts, as they 
are expreſſed in theſe Verſes, | 
| ? Re, verbis, ſcripio, conſenſu, traditione, . 
an | Jundtura, veſtes ſumere pacta ſolent. | cap. 5, Co, Litt. 
for here there is Matter of Subſtance, Words, Writing, Conſent, and Delivery, and then it ſhall 3” * 
bea perlect Contract, and conſequently a 1 * And therefore he was of Opinion that the Leaſe 
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Eaſter Term 2 & 3 Philip and Mary. in C. B 
was good, and that the Plaintiff ſnould recover. And he put much other Matter, and many other 
Caſes in Maintenance of his Opinion. | n 207 11A Ig 2 +, 
V . Sir Humphrey Brown Juſtice to the ſame Purpoſe. He faid that the Intent of the Abbot and 
: Convent, and of Smith and his Wife was to have the Land paſs as a Leaſe after the particular E. 
ſtate ended, and not otherwiſe z and foraſmuch as it was their Intent that the Word ( Reverfion) 
- - ſhould enure ſuch Way, it ſeemed to him that the Law would warrant it. For the Lang is in- 
dluded in the Reverſion, which if it was not, a Man by a Grant of the Reverſipn could not have 
tbe Land in Poſſeſſion after the particular Eſtate ended. And a Feoffment of a Carve, habendum 
* Co, Lin. 48. a. the Manor of D. is good, if the Carve conſtitutes the Manor. And if Land is patce] of an Of- 
. plas Key fice it ſnall paſo by a Grant of the Office, becauſe it is included in the Grant. So is it in the 
137. Caſe of a Grant of a Reverſion, and much more, he ſaid, when it has a Tendeney to make the 
25 Leaſe And therefore he was of Opinion that the Plaintiff ſhould recover. 
e C.J. _- Robert Brook Chief Juſtice to the contrary. There ſeems to me to be a Diverſity between the 
Caſes put and our Caſe here. For where a Releaſe of the Right in the Land is made by him in 
the Reverſion to the Termor, habendum the Land, this is a good bhabendum, altho' he did not give 
the Land before, for the Termor had the Land, and fo: was in Poſicſſion of it, and therefore it 
ks vas not neceſſary to give him the Land, but the 5abendum ehuring by way of Enlargement of his 
Grants 12g. In- Eſtate is good. But in our Caſe Smith and his Wife had nothing in the Land before the Deed of 
adn? 13. Demiſe, fo that it commences de nov, in Which Caſe the Premiſſes of the Deed ought to give an 
© See Poſt. 169. Eſtate before the habendum can enlarge it, fer which Reaſon the Caſes are not alike. And as to 
4 Ante 165 (b) the Caſe where a Man gives all his Eſtate in the Land, habendum the Land in Fee, Sir, this is a 
good babendam, ſor this Word (Eftate in Land) is a general Word, which comprehends the Land 
* AntexGr (m). and all the Degree which the Party has in it, and therefore the habendum is there purſuant to the 
. former Part. But a Neverſion of Land is not a general Word, but a ſpeciab Word, and does not 1 
x. o. 560. Contain all the Degrees, or all Eſtates in the Land, but one Degree, or oe Eſtate only: And 
© Dr. & Stva, then when a Man grants the Reverſion, which is in one Degree, habendum the Land, which:is in 
lib. x. cap- 24. another Degree, and the Word is general, it is not alike, for in the one Caſe the general Word 
roo Repo 175. goes before, and in the other the ſpecial, and ſo the Caſes are not alike. And as to the Cale of 
Vin. Abr. tit. an Office, by the Grant whereof Land ſhall paſs, Sir, this is true, and the Cale is in T. H. g. but 
latent A+ fl. a. there the Land-is *appurtenatit and appendant to the Office; which the Land is not to the Reyer- 
v M. 9. H. 6. ſion, but the Reverſion is a ſpecial Estate in the Land ; and therefore the Caſes do not agree. 
Nen And as to what has been ſaid, that by the Grant or Feoffment of the Land the Reverſion ſhall 
Bro. Expokidan paſs with Attornment, and ſo by the Grant of the Reverſion the Land ſhall paſs, Sir, I admit 
Sa that a Reverſion ſhall paſs by a Grant of the Land, for the Word (Land) is a general Word which 
3 334. contains all Eſtates that the Gramor or Feoffor has in it, and therefore it is able to convey to an- 
— , other all Eſtates which the Grantor or Feoffor has in it. But a Reverſion is a particular Eſtate 
be Coke Na. made out of the general Land, which Particular is not able to convey to another the General, 
225 Mg and ſo the Caſes are not alike. And as to the Caſes where a Thing may paſs by anotber Name, 
rom. Perk. 9 as a Manor by the Name of a Carve, and an Advowſon by the Name of a Nomination or Diſpoſi- 
179. dubitater. tion, and the like, Sir, there the Thing itſelf paſſes, for he that has an Advowſon has no other 
1H. 13. Ed. 3. Profit or Thing but the Nomination or Diſpoſition, and the Manor is made of the Carve, and ſo 
Fitz, Gran's 63. it is one fame Thing. But the Poſſeſſion and the Reverſion are two Things, the one whereof is 
P. not known by the Name of the other, but they are diſtinct Things, and therefore the Caſes are 
Wa, 6. not alike. And as to what is faid, that the Intent of the Parties appears here, which we ought 
3. Leon. 136. always to purſue, and for that Purpoſe the Rule of Bracton is cited, Sir, to this it may well be 
Mook, The: anſwered, non ef regula quin fallit, and there ought to be apt Words to expreſs the Meaning, or 
Gouleſb. 26, elſe the Meaning ſhall be void. For the Party ought to direct his Meaning according to the 
Cart. $57. Vio- Law, and not the Law according to his Meaning, for if a Man ſhould bend the Law to the Intent 
fon E. pl. 1. a. of the Party, rather than the Intent of the Party to the Law, this would be the Way to. introduce 
& M. 7. £4. 4. Barbarouſneſs and Ignorance, and to deftroy all Learning and Diligence. For if a Man was al- 
25-3 per Tie ſured that whatever Words he made Uſe of his Meaning only ſhould be conſidered, he would 
2. Co. 67. b. be very careleſs about the Choice of his Words, and it would be the Source of infinite Confuſion 
1M. ar. x4. , and Incertainty to explain what was his Meaning. And. therefore a great Number of Calcs 
Fitz, After. Might be produced where the Intent ſhall be ſer aſide, if it does not agree with the Law. As 
Fro. Grants162+ in the Caſe of 9. H. 6. where an Abbot and Convent by Deed indented gave a Croft to W. in 
4. Co. 86. b. Fee, and in Return for this Gift the ſaid W. renunciavit toti communis quam habere conſuevit averi- 
2. pinch 12. orum ſuorum cum averiis of the Abbot and Convent, and this Releaſe of the Common was there 
Wing. Max, reg, taken to be void, becauſe it did not ſhew to whom he renounced the Common, yet there the In- 
41. pl. 9 tent was plain, for he had Common in the Land of the Abbot, and his Meaning was to releaſe it 
=T. 19. H. 3. to the Abbot, but becauſe of the Incertainty it was void. And where a Leaſe was made to Hul- 
2 8 4 2 * band and Wife, and the Reverſion of the Land which. the Huſband held was granted, this was held 
Ar. 3 Co. ab. void notwithſtanding the Intent, becaufe it miſtakes the Certainty of the particular Eſtate. And 
41. ſo where there was Lord and Tenant of 3 Acres, and the Lord granted the Seigniory which he 
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Tt. | . had in one Acre, this was holden void in 17. Ed. 3. notwithſtanding the Intent, becauſe his Intent 
"i 5 T did not agree with the Law. So where one holds of a Man by Caſtle- guard, Homage, and 


1. Freem. 143. Fealty, and he grants to another all the Services, it is held in 31. Ed. 1. that the Caſtle-guard 


4 8 cannot paſs becauſe he does not grant the Caſtle but reſerves it, and therefore he that has not the 
1. P. Wms. 20. Caſtle cannot have the Caſtle-· guard; wherefore his Intent to grant all the Services could not 


hy Fine 11. make them all to paſs, becauſe it was not according to Law, ſo that the Law rules the Intent, and 


>. Finch 152. not the Intent the Law. gut in Teſtaments che Intent only ſhall be obſerved and conſidered, 


Po": 413-5? becaulc it is preſumed that the Teſtator has not Time to ſettle every Thiog cording to f 
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Throekmetrton eerſus Tracy, &c. in a C. B 
nes bf Law, and Wills are moſt wbehtledly made on a ſudden, and in the T s laſt, Mo4 
ments; and ſo is the Difference between them and Acts executed in the Party's. And 
Sir, here. the Reverſion of the Lauch, as. it is uſed and taken in N and 9 5 . irſelf ate 
of two different Natures, and the one will extinguiſh the other, jon 3 25 Ante 151 (e 
to the Poſſeſſion it is no Fs a Reverli6n, no mote is it where the Pak efhon comes to the 


verlion, e rg it is a diſtin Eſtate from, His Eſtate. And for 7e al hs ns the Dahl num the 1155 
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is not urſbam to the Reverſion — 8155 the Ptethiſſes, and f — tetix 1 D hot — fe- actord - 
ing to Law.  And' it is moſt Ccercaig That the Olgiſte giſterers in wa r= pokes had 
ny a peculiar Form thereof which they would! ſtidk to fo penny Er — than de viate 
from their Cuſtom they would tnar tht Oe; and therefore becauſe; ey wou · not direct theit 
Form according tõ the Rule of, Law, but would:have the Law ns to Web Alge, they have 
deſtroyed the Force of. ee Dede, m ther bang des here; tor Wer TORIES in Bar to 
2 ry is not good. Ja * \ oh | 
And Note, he and alſo Brawn Ki Tad chat «the Av. Ty as od,” becky e the ** Averment not 
ant had not averred his Plex: 11 t rotho. taries Fin af] ou their nity and — 4 7 
told the Juſtices that the common in ſuck Avowry was to m 408%) r pra, with- 3M 1. Bro. 
out Averment, with which the Juſtices. were ſatisfied: And aper Fee ſaid tg 0 Saun- B. * C. 5 


hs 


Averment $1, 
ers (as J was informed y Sounders hirhſelf)'tharhe al content that be given 5 C6, kite, 
for the Plaintiff, and accordingly the ſame Tertn Ji 8 e for th he e by Award 16: Hants. 

of whe eile ay hereafrer ap ws by the reſt of Necord. "Re ens 
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At © which Noa bete came às well the Afbreſaid h Throbkittrtor ts the aforcfait Richard 4 55 The ret of th 
and William Nicholſon by their — es afbreſaid ; whereupor = Premiſſes being ſten, and 
the Juſtices here more 1455 unte cad, it ſeetns to the fairie Juſtices that the afbreſaid Plea of i 
aforeſaid Fobn Thracſꝶmerton upon the aforeſait Writing indented to the Avowi the aſorefaic 
Richard, and to the Cognizance of the aforeſaid Mihiam in Matinet and Form àfürkftid above 1 
Bar pleaded, is ſufficlent in Law to maintain the Action of the aforeſaid Jobn brot kmerton for the 
taking the Cattle aforeſaid againſt the aforeſaid Richard Tracy and William, and to preclude the ſald 
ichard Tracy and William from theit Avowry and Cognizance aforeſaid igainft the à fore faid ο⁹ꝗrtñ 
brotkmerton, as the aforeſaid ohn hath above all Therefore it is conſidered that the afoteſaid Jutments 
Jobn do recover againſt the afoteſaid Richard an * William his Damages by Reſort of the takin 
and unjuſt Detention of the Cattle aforefaid. - But becauſe it is unkriown what 'Dithiages the fam 
Jobn as ſuſtained by Reafon of the raking and unjuſt Detention of the Cattle afbreſaid; it is com- 
manded to the Sheriff that by the Oarh 85 good and lawful Men of the Coutiry f Reid he dfli- 
| Baty enquire what Damages the afbteſaid Jh has fuſtained as well by Realb of [the taking and 
unjuſt Detention of the ſaid Cattle, as for his Coſts and Charges b lic about lis Suit in this Be“ 
kate laid out; and che Inquiſition wich, &c. the Sheriff ſhould male a ppeat here froth the Day of 
the holy Trinity in fifteen Days, under his Seal and the Seals &c. At witch Day here came rhe afore- 
ſaid John T hrockmerton by his Attotney aforeſaid. And the Sheriff, viz. Malie Dennis Knight now 
turned a certain Inquiſition taken before him at Finchcomb in the County afoteſajt the /oventÞ 
ol of June laſt paſt 1 e Oath of Premit &c. by which it is found that che afbrefard John has 
a 


. 8 n ID 8 


ined Damages by Reaſon of the"Premiſſes, beſides his Coſts and Charges by bim about his 
| a in this Beh alf laid out, to the A t of 7 307 and for his Coſts and Charges 8 7. Whereupon 
"IM ſeems to the Juſtices, here that the' Seele Jobn ſhalt mitigare the Damages aforefaid for 
Coſts &c. in a reaſonable Manne er T0 be releaſed befote they give Judgment thereon, 'wherefore 
it is ordered to the ſaid uh char he -do fo, And thereupon the ſame T.! temits dere in Court 
to the aforeſaid Richard T+acy bos, of the faid Damages; and prays Judgment of the Reſidue of 
the Damages aforeſaid to be rendered to him; whereupon the faid 60 5. being deducted and by 
taken off, it is conlidered that the aforeſaid Jobn do recover againſt the afote ald Richard and 4 

? 

4 


William the Reſidue of his Damages aforeſaid to the Amount of 3 35 4. by the Irquiſttion aforefaid 
above found. And the atorefaid” Richard in Ot) Sec. Ka: . 
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Note, That Days after st. Michaeb un be ſecond und third Years of the = of King 
th Philip a $5 75055 Mary; foo ven new Serfeants were mate} v. out of tht Inner-Te ples — 


50 the Count anc, Kobe ; Dice" of be Mille Terps, Ps Mates 
'. was of the Count Northampton, Robeit e , Who wpgs born atT Brapſton 7 1155 
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1 Heir (Caſe, al ihe Gerjebmetd Coe, :: rh and: Trini Terms c 
ond and wurd Tears ores Neige rhe-fams King and Queen. nue Fuſticesurgud 
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certain Cattle eat up, trod down, and 7900 ENT CEN, rongs to him dic, „to the great Damige 
of the ſaid Witham," and —— Peace of the-Lot the Ming and Lady ady the -Q1 been now, &c. 


And whereupon the fame: William. Ne drr c eee me e CRF: Jebn the 


Nele wary) 2 8 "yl Arn hes et 1 As TV 2 14 Teal. Piu 


on 1s, . ip.5 


99510 dere ll yo 1 with certain! attle, viz. Z. bote 
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1 wich the eee in 785 ED ow, afo1 eg 10 as to AD) Nel 
425 im the of Mea Meſſuage and 100 Acres of Land 5 1. 1 of the Teße went 
aforeſaid, the ſame Jabn ſays, that the aforeſai aid; Millam bi on aforeſaid thereof againſt him 
t not to have, becauſe he ſays that 751 the 9500 Time when, the Treſpaſs afore laid is 
Nuoc tobe done, one Henry Pate was, 5 ſeized of the ſame Meſſuage and 100 Acres of Lind 
in his Demein as of Fee, and being ſo ſeized. Fo RE o the aforeſaid Time when &c. viz. 
the th Day: of. Auguſt. in the ſecond and third, Vears of 1 of the Lord the King and Lady 
ueen. now, at unmow aforeſaid, by a certain enture made between the aforeſaid 

amy of the one Pa the aforeſaid oby, of he och Þ art, (one Part whereof ſealed with 
che Sen of the ſaid the ſame Jobn here brings. into Court, the Date whereof is the ſame 
Day- and Vear) demiſed the aforeſaid Meſſuage, with, all; the, Lands to. the ſame Meſſuage ap- 
pertaining to the aforeſaid John, to have to bim and his Aſſigns from the ſame ſixth Day of Auguſt 
til the End and Term of 20 Years from thence next following, and fully to be compleat, yield- 
ing therefore yearly to the aforeſaid Henry and his Heirs forty Shillings at two Terms of the Year, 
that. is to ſays at the Feaſts of the Annunciation of the bleſlec Virgin. Mary, and of St. Micbael the 
Archangel to be paid by equal Portions, by virtue of which. Demiſe the ſame Jobn was and yet 
is poſſeſſed of the ſame Meſſuage and 100 Acres of Land. And the aforeſaid William, claiming 
hs aforeſaid Meſſuage and 100 Acres of Land by Colour of a certain Deed of Demiſe thereof 
raade to him for Term of his Life by the aforeſaid Henry Pate long before the Demiſe aforeſaid 
made to the ſaid John (where nothing of the ſaid Meſſuage and 100 Acres of Land ever paſſed 


into, the Poſſeſſion of the aforeſaid William by that Deed) into the ſame Meſſuage and 100 Acres ef 


Land before the aforeſaid Time when, &c. entered, upon the Poſſeſſion of which ſaid Milliam 
thereof the ſame John afterwards, viz. the ſame time when, &c. claiming his Term aforeſaid, into 
the ſaid Meſſuage and 1co Acres of Land re-entered, and the Graſs in the ſame 100 Acres of 
Land then growing with the Cattle aforeſaid eat up, trod down, and conſumed, as it was lawful 
for him to do; and this he is ready to verify, wherefore he prays Judgment if the aforeſaid Wil- 
lam his Action aforeſaid thereof againſt him ought to have, &c. And as to any Treſpaſs in the 


aforeſaid 100 Acres of Meadow the Reſidue of the Tenements aforeſaid with the Appurtenances, 


the ſame John ſays that the aforeſaid William his Action aforeſaid thereof againſt him ought not 
to have, becauſe he ſays that before the aforeſaid Time when the Treſpaſs aforeſaid is ſuppoſed 
to be done, one John Palmer late Abbot of the late Monaſtery of the bleſſed Virgin Mary of Til- 
tey in the aforeſaid County of Eſſex was lately ſeized of the ſame 100 Acres of Meadow with the 
Appurtenances in his Demeſn as of Fee, in Right of his late Monaſtery aforeſaid, and being ſo 
ſcized thereof, the ſame late Abbot with the Conſent of the then Convent of the ſame late Monaſtery, 
before the aforeſaid Time when, &c. viz. the /xth Day of November in the 240% Year of the Reign of 
Lord Henrylate King of 3 the eighth from the Conqueſt, the Father of the Lady the Queen now 
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The Pleadings : Hill verſus Grange. 


—— 


by his certain . er one Patt whereof ſealed with the common Seal of the ſame late 
Abbot and the then vent the ſame John produces here in Court, the Date whereof is in the 
Chapter-Houſe of the fame late Abbot, and Convent, at the aforeſaid late Monaftery of Ti/tey a- 
foreſaid, the ſame Day and Year, demiſed the ſame 100 Acres of Meadow with the Appurte- 
nances to the aforeſaid Fobn Grange, to have and occupy to him and his Aſſigns from the ſathe 
ſixth Day of November until the End and Term of fixry Years from thence next following fully 
to be compleat, yielding therefore yearly to the aforeſaid late Abbot and his Succeſſors forty 


Shillings to be paid by equal Portions at the Feaſt of the Annunciation of the bleſſed Virgin 


Mary, and of St. Michael the Archangel, by virtue of which Demiſe the ſame Jobn was and yet 


is thereof poſſeſſed. And the aforeſaid Filliam, claiming the ſame 100 Acres of Meadow with cou. 


the Appurtenances by Colour of a certain Deed of Demiſe thereof made to him for Term of his 
Lite by the aforeſaid late Abbot, long before the aforeſaid it Day of November, * nothing 
of the ſame 100 Acres of Meadow ever paſſed into the Poſſeſſion of the aforeſiid William by 
that Deed, ) into the ſame 100 Acres of Meadow with the Appurtenances before the aforeſaid 
1ime when, Sc. entered, upon the Poſleffic n of which ſaid William thereof the fame John after- 
wards, viz. the ſame time when, Oc. into the ſame 100 Acres of Meadow with the Appurtenan- 
ces re-entered, and the Graſs aforeſaid in the fame roo Acres of Meadow with the Appurtenan- 
ces then growing with the Cattle aforeſaid eat up, trod down, and confumed, as it was lawful 
' for him to do; and this he is ready to verify, wherefore he prays Judgment if the aforeſaid Wil- 
iam his Action aforeſaid againft him ought to have, Gr. | 


And the aforeſaid William, as to the aforeſaid Plea of the aforeſaid John to the Treſpaſs afore- Replication, 


faid done in the aforeſaid Meſſuage and 100 Acres of Land above in Bar pleaded, ſays that by 
any thing before alledged in the ſame Plea he ought not to be precluded from having his Action 
aforeſaid thereof, becauſe he ſays that true it is that before the aforeſaid Time of the Treſpaſs 


© aforeſaid done the aforeſaid Henry Pate was ſeized of the ſame Meſſuage and 100 Acres of 


Land in his Demeſn as of Fee, and being ſo ſeized thereof, before the ſame Time when, Cc. viz. 
the aforeſaid i Day of Auguſt in the ſecond and third Years aboveſaid, at Great Dunmow a- 
- foreſaid, demiſed the ſaid Tenements by the Name of one Meſſuage, and all the Lands to the ſame 
Meſſuage appertaining, to the aforeſaid Jobn, to have to him and his Aſſigus from the ſame 
fixth Day of Auguſt until the aforeſaid End and Term of the aforeſaid 20 Years from thence next 
following, and fully to be compleat; yielding therefore yearly to the aforeſaid Henry and his Heirs 
40 Shillings, to be paid by equal Portions at the aforeſaid two Terms of the Year, viz. at the afore- 
ſaid Feaſts of the Annunciation of the bleſſed Virgin Mary, and of St. Michael the Archangel. 


And the aforeſaid William Hill further ſays, that the aforeſaid Demiſe was made upon the Con- 


dition following, viz. that if and whenfoever the Rent aforeſaid ſhould be in Arrear in part or 
in all after any of the aforeſaid Feaſts on which it ought to be paid, as is aforeſaid, by the Space of 
ten Days during the Term aforeſaid, that then and fo often it ſhould be lawful for the aforeſaid 
Herry and his Heirs into the ſaid Tenements with the Appurtenances to re-enter, and the ſame 
as in his former Eſtate to have again, the aforeſaid Demiſe in any wiſe notwithſtanding ; by virtue 


of which Demiſe the ſame Jobn was poſſeſſed of the ſame Meſſuage and 100 Acres of Land, and 


being ſo poſſeſſed thereof, and the aforeſaid Henry Pate being ſeized of the Reverſion of the ſame 
Tenements in his Demeſn as of Fee, the ſame Henry afterwards, viz the frſt Day of September, 
in the ſecond and third Years aboveſaid, at Great Dunmow aforeſaid, by his certain Writing, (which 
the ſame William produces here in Court ſealed with the Seal of the aforeſaid Henn, the Date 

whereof is the ſame Day and Year,) granted his Reverſion and Intereſt of and in the ſame Meſ- 
| ſuage and 100 Acres of Land to the ſame William, to have to him and his Heirs for ever, to 
which ſaid Grant of the Reverſion aforeſaid the aforeſaid John at Great Dunmow aforeſaid attor- 
ned himſelf to the aforeſaid William, whereby the ſame William became ſeized of the Reverſion 
of the ſame Meſſuage and 1co Acres of Land in his Demeſn as of Fee and Right. And the 
ſaid William being ſo ſeized of the Reverſion of the ſame Meſſuage and 100 Acres of Land, for 
that twenty Shillings of the Rent aforeſaid for half a Year ending at the Feaſt of St. Michael 
the Archangel in the aboveſaid ſecond and third Years of the Reign of the Lord the King and 
Lady the — now to the ſame William then due were in Arrear and unpaid, the ſame Vil- 
liam the ninth Day of Ofober in the ſecond and third Years aboveſaid came to the Meſſuage afore- 
ſaid, and into the ſame entered one whole Hour next before the ſetting of the Sun the ſame Day, 
and remained there all the ſame Hour, to demand the aforeſaid twenty Shillings, until the ſett- 
ing of the Sun the ſame Day, and no one came on behalf of the aforeſaid Jobn, before the 
ſetting of the Sun the ſame Day, then there to pay the aforeſaid twenty Shillings to the ſame 
William; by Reaſon whereof the ſame William the twelfth Day of October, in the ſecond and third 
Years aboveſaid, into the ſame Meſſuage and 100 Acres of Land entered, and was thereof ſeized 
in his Demeſn as of Fee, until the aforeſaid Jobn the aforeſaid tenth Day of November in the ſe- 
cond and third Years aboveſaid, the Cloſes and Houſe of the ſaid William, in the aforeſaid Meſ- 
ſuage and 100 Acres of Land in the aforeſaid firſt Plea ſpecified, broke, and his Graſs to the Va- 


lue, Sc. there lately growing with his Cattle aforeſaid eat up, trod down, and conſumed, againſt 


the Peace of the Lord the King and Lady the Queen now, as he above complains thereof a- 
gainſt him: and this he is ready to verify, wherefore for that the aforeſaid John above confeſſes 
the Treſpaſs afort ſaid done in the aforeſaid Tenements with the Appurtenances in the aforeſaid 
firſt Plea ofthe ſaid John ſpecified, the ſame William prays Judgment and his Damages by 
reaſon of the ſaid Treſpaſs to be adjudged to him, Sc. And as to the aforeſaid laſt Plea of 

the aforeſaid Fohn to his aforeſaid Treſpaſs in the aforeſaid 100 Acres of Meadow with the Ap- 
purtenances above in Bar pleaded, the ſame Willam ſays that by any thing before alledged in the 
ſame Plea he ought not to be precluded from having his Action aforeſaid thereof, becauſe he ſays 
that true it is that before the aforeſaid Time of the Treſpaſs aforeſaid done, the aforeſaid late 
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Abbot of the ſaid late Monaſtery of Tiltey was ſeized of the aforeſaid 100 Acres of Meadow 
with the Appurtenances in his Demeſn as of Fee, in Right of the late Monaſtery aforeſaid, and 
being ſo ſeized thereof, the ſame late Abbot with the Conſent of the then Convent of the ſame 
late Monaſtery, before the aforeſaid Time when, &c. viz. the aforeſaid /ix:h Day of November in 
the aboveſaid 7wenty-fourth Year of the Reign of the aforeſaid late King Henry the Eigbtb, by 
the aforeſaid Writing indented ſealed with the common Seal of the ſame late Abbot and the then 


Convent, the Date whereof is in the Chapter-houſe of the ſame late Abbot and the then Convent 
at the aforeſaid late Monaſtery of Tiltey aforeſaid, the ſame Day and Year, demiſed the ſame 100 


Acres of Meadow with the Appurtenances to the aforeſaid Zobn Grange, to have and occupy to 


him and his Aſſigns from the ſame ixtb Day of November until the aforeſaid End and Term 


of the aforeſaid fixty Years from thence next following, and fully to be compleat; yielding there. 


fore yearly to the aforeſaid. late Abbot and his Succeſſors forty Shillings, to be paid by equal 


| Portions at the aforeſaid Feaſts of the Annunciation of the blefled Virgin Mary, and of St, Mi. 


chael the Archangel. And the ſame William further ſays, that the aforeſaid Demiſe by the afore. 
ſaid late Abbat in Form aforeſaid made was upon the Condition following, . viz. that if it ſhould 


happen the aforeſaid Rent be in Arrear and unpaid in part or in all by the Space of ten Days 


after any of the Feaſts aforeſaid on which it ought to be paid, as is aforeſaid, that then it ſhould 
be lawful for the aforeſaid Abbot and his Succeſſors into the ſame 100, Acres of Meadow with 


the Appurtenances to re-enter, and the ſame as in his former Eſtate to have again, and the afore- 


ſaid Jobn Grange and his Executors therefrom wholly to expel and remove, the aforeſaid Demiſe 
thereof notwithſtanding, as by the ſame Writing more fully appears. By virtue of which De. 
miſe the ſame John Grange was poſſeſſed of the ſame 100 Acres of Meadow with the Appur- 
tenances, and being ſo poſſeſſed thereof, and the aforeſaid late Abbot being ſeized of the Rever- 
ſion of the ſame 100 Acres of Meadow with the Appurtenances in his. Demeſa as of Fee, 
in Right of his late Monaſtery aforeſaid, the ſame late Abbot with the Aſſent of his Convent 
aforeſaid, afterwards and before the aforeſaid Time when, Sc. viz. the twelfib Day of May in the 
twenty-cighth Year of the Keign of the ſaid late King Henry the Eighth, at Weſtminſter in the 


County of Middleſex, by his certain Writing ſealed with the common Seal of, the ſame late Ab- 


bot and Convent, the Date whereof is the ſame Day and Year, and inrolled in the Court of 
Chancery of the ſaid late King before Thomas Audley, Knight of the moſt noble Order of the 


Garter, Lord Audley of Walden, then Chancellor of England to the ſame late King, by the Af. 


ſent of his Convent aforeſaid gave and ſurrendered the ſame 100 Acres of Meadow with the Ap- 


Ba amongſt other Things to the aforeſaid late King Henry the Eighth, to have to him his 


eirs and Succeſſors for ever; by which the ſame late King was ſeized of the Reverſion of the 


fame 100 Acres of Meadow with the Appurtenances in his Demeſn as of Fee, in Right of his 
Crown of England, and being ſo ſeized of ſuch Eſtate therein he died ſeized, after whoſe Death 
the Reverſion of the ſame 100 Acres of Meadow with the Appurtenances.deſcended to the Lord 


Edward the Sixth late King of England, as Son and Heir of the ſame late King Henry the Eighth, 


by which the ſame late King Edward the Sixth was ſeized of the Reverſion of the ſame 100 Acres 
of Meadow with the Appurtenances in his Demeſn as of Fee, in Right of his Crown of England, 


and being ſo ſeized thereof, the ſame late King Edward the Sixth, afterwards and before the a- 


foreſaid Time when, &c. viz. the third Day of May in the ſecond Year of his Reign, by his 


Letters-patent, (which the ſame William Hill here produces in Court, the Date whereof is at Heft- 
minſter the ſame Day and Year,) gave the ſaid Reverſion of the ſaid 100 Acres of Meadow with 
the Appurtenances to the aforeſaid William Hill, to have to him and his Heirs for ever. By rea- 
ſon of which ſaid Letters patent the ſame William was ſeized of the Reverſion of the ſame 100 
Acres of Meadow with the Appurtenances in his Demeſn as of Fee, and the ſaid William Hill 
being ſeized in Form aforeſaid of the Reverſion of the ſame 100 Acres of Meadow with the Ap- 
purtenances, for that twenty Shillings of the ſaid Rent for half a Year ending at the Feaſt of 


St. Michael the Archangel in the fixth Year of the Reign of the ſaid late King Edward the Sixth 


to the ſame Villiam then due were in Arrear and unpaid, the ſame William the ninth Day of 
OZober-in the ſixth Year aboveſaid came to the aforeſaid 100 Acres of Meadow with the Appur- 
tenances by the Space of one Hour next before the ſetting of the Sun the ſame Day, and there 
remained, to demand the aforeſaid twenty Shillings, until the ſetting of the Sun the ſame Day, and 
no one on behalf of the aforeſaid John, before the ſetting of the Sun the ſame Day, then there came 


to pay the aforeſaid twenty Shillings to the ſame William, by Reaſon whereof the ſame William, 


the /welfth Day of Oclober in the fxib Year of the late King Edward the Sixth aboveſaid into 
the ſame 100 Acres of Meadow with the Appurtenances re-entered, and was thereof ſeized in 
his Demeſa as of Fee, until the aforeſaid Jobn, the aforeſaid tenib Day of November in the ſe- 
cond and third Years aboveſaid, the Cloſe of the ſaid William in the aforeſaid 100 Acres of Mea- 
dow with the Appurtenances in the aforeſaid ſecond Plea ſpecified broke, and his Graſs to the 
Value, c. there lately growing with the Cattle aforeſaid eat up, trod down, and conſumed, againſt 
the Peace of the Lord the King and Lady the Queen now, as he above complains againſt him, 
And this he is ready to verify. Wherefore for that the aforeſaid John above confeſſes the Trel- 
paſs done in the aforeſaid 100 Acres of Meadow with the Appurtenances, the ſame WÄilliam prays 
Judgment, and his Damages by reaſon of the ſaid Treſpaſs to be adjudged to him, Ge. 

And the aforeſaid John, as to the aforeſaid firſt Plea of the aforeſaid William to the aforeſaid 
Treſpaſs in the aforeſaid Tenements with the Appurtenances in the ſame Plea ſpecified above by 
replying pleaded, ſays that the ſaid Plea is inſufficient in Law for the ſaid William to have or 
maintain his Action aforeſaid thereof againſt him, and that he has no Neceſlity, nor is by the 
Law of the Land bound to anſwer that Plea ſo pleaded, and this he is ready to verify, where- 
fore for want of a ſufficient Replication of the aforeſaid William in this behalf, the ſame J 
prays Judgment, and that the aforeſaid William may be precluded from having his Action mw | 
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. faid thereof againſt him. And as to the aforeſaid ſecond Plea of the aforefaid i/liam to the Treſ- > te 


s aforeſaid done in the aforeſaid 100 Acres of Meadow with the Appurtenantes in the ſame 


Plea ſpecified above by replying pleaded, the ſame John ſays that the aforeſaid ninth Day of Odlo - 
ber in the fixth Year aboveſaid he came upon the aforeſaid 100 Acres of Meadow with the Ap- . 


purtenances. by the Space of one Hour next before the ſetting of the Sun the ſame Day, and 


there remained all the ſame Hour, ready to offer the ſaid Rent, and no one on behalf of the afore- 
ſaid William during that Space of Time came there to receive the ſaid Rent of the fame John, 


and of this he puts himſelf upon the Country. 


And the aforeſaid William, as to the aforeſaid firſt Plea of the ſaid John above by replying Surreſoinder. 


pleaded to the aforeſaid Treſpaſs in the aforeſaid Tenements with the Appurtenances in the fame Pause en 


- Plea ſpecified ſays, for that he has above pleaded a ſufficient Replication to the Bar of the afore- fit Par: of bis 
ſaid John, and is ready to verify the Matter contained in the ſame Replication, which ſaid Mat- Tlicaton. 
ter the aforeſaid John does not deny, nor thereunto in any wife anſwer, but wholly refuſes to ad- 


mit that Averment, as before prays Judgment and his Damages by reaſon of the faid Treſpaſs 

done in the ſame Tenements with the Appurtenances in the ſame Plea ſpecified to be adjudged 

to him, Sc. And as to the aforeſaid fecond Plea of the aforeſaid John above by rejoining pleaded pemurs to the 
to the aforeſaid Treſpaſs in the aforeſaid 100 Acres of Meadow with the Appurtenances, the ſame Pefendant's Re- 
William ſays, that the ſaid Plea in Manner and Form aforeſaid by rejoining pleaded is inſuffici- 
ent in Law to preclude the ſaid Milliam from having his Action aforeſaid thereof againſt the afore- 

ſaid: Jobn, and that he has no Neceſſity, nor is by the Law of the Land bound to anſwer the- 


\ ſaid Plea in Manner and Form aforeſaid pleaded, and this he is ready to verify, wherefore for 


Want of a ſufficient Rejoinder of the aforeſaid John in that behalf, the fame Villiam as before 
prays Judgment, and his Damages by reaſon of the Treſpaſs in the ſame 100 Acres of Meadow 
with the Appurtenances to be adjudged to him, &c. 


And the aforeſaid John, for that he has above pleaded a ſufficient Rejoinder in Bar to the Re- Beaune 


- 


plication of the aforeſaid William to the Treſpaſs aforeſaid done in the aforeſaid roo Acres of 
Meadow with the Appurtenances, and is ready to verify the Matter contained in the ſame Rejoin- 

der, Which ſaid Matter the aforeſaid William does not deny, nor thereunto in any wiſe anſwer, 

but wholly refuſes to admit the ſaid Averment, as before prays Judgment, and that the afore- 

faid Milliam may be precluded from having his Action aforeſaid thereof againſt him, c. And 

becauſe the Juſtices here will adviſe of and upon the Premiſſes before they give Judgment there- 

on, Day is given to the Parties aforeſaid here until from the Day of Eaſter in fifteen Days, to 

hear their Judgment thereon, becauſe the Juſtices here thereof not yet, Sc. 21 

It appears by the Record before recited, that William Hill has ſued an Action of Treſpaſs a-The CASE. 
gainſt John Grange for breaking of his Cloſes and Houſe, and ſpoiling his Graſs at Great Dun- A „ 
mot in the County of Eſſex, the roth Day of November in the 2d and 3d Years of the Reign ofevery common 


the ſaid King and Queen. Grange ſays, that the Cloſes, Houſe, and Place where, Cc. were one poten ney entir 


Meſſuage and 100 Acres of Land to the ſame Houſe appertaining from Time beyond the Me. brok-n by the 


mory of Man, and 100 Acres of Meadow with the Appurtenances in Great Dunmow aforeſaid. che orange 


And as to the Treſpaſs in the Meſſuage and Land, he pleads in Bar, that long before the Tref- 3% #3. cap.34. 
paſs ſuppoſed one Henry Pate was thereof ſeized in his Demeſa as of Fee, and being ſo ſeized, Passes da 


5 Patentees of a 


the 6th Day of Auguſt in the 2d & gd Years of the Reign of the King and Queen that now are, Reverſion of K. 


by an Indenture bearing the ſame Date, leaſed the ſaid Meſſuage with all the Lands to the ſame 1 . Hein 


Meſſuage appertaining, to the ſaid John Grange, to have and to hold from the ſame 6th Day off ins #. 8. 
Auguſt until the End and Term of 20 Years thence next enſuing, yielding for the ſame annually expres Woras, 

to the ſaid Henry Pate and his Heirs 405. to be paid by equal Portions at two Terms of the Year,?* 44 
viz; at the Feaſts of the Annunciation of our Lady, and of St. Michael the Archangel; by Forces. C. Dy. 130. 

of which Leaſe he entered into the ſaid Meſſuage and 100 Acres of Land, and ſo as to this Part? CLE” 
juſtifies the Treſpaſs, Sc. and gives Colour to the Plaintiff, Sc. And as to the Treſpaſs in 139. B. N. C. 5 
the ſaid 100 Acres of Meadow, he pleads in Bar thereof a Leaſe for 60 Years made to him the 9% (, Lt. 
6th Day of November in the 24th Year of the Reign of King Henry 8. by Deed indented by 215. a. Ante 34. 
the Abbot of Tiltey in the County of Eſſex with the Aſſent of the Convent, yielding for the ſame (“) 


yearly to the ſaid Abbot and his Succeſſors 40s. to be paid by equal Portions at the Feaſts of the 


Ayununciation of our Lady, and of St. Michael the Archangel, by Force of which he juſtifies, and 


gives Colour to the Plaintiff. The Plaintiff by his Replication as to the Meſſuage and the 100 
Acres of Land, confeſſing that Pate was thereof ſeized, and leaſed ut ſupra, yielding ut ſupra, fur- 
ther ſays, that the Leaſe was made upon Condition that if and whenſoever the ſaid Rent was in 
Arrear in part or in all after either of the ſaid Feaſts at which it ought to be paid by the Space 
of ten Days during the ſaid Term, that then and ſo often it ſhould be lawful for the ſaid Henry 
Pate and his Heirs into the ſaid Tenements to re-enter, and them to have again as in his former 
Eſtate, by Force of which the Defendant entered; and he ſhews that after this, viz. the firſt Day 
of September next following the Leaſe, the ſaid Pate by Deed granted to the Plaintiff his Rever- 
lion and Intereſt of and in the ſaid Meſſuage and 100 Acres of Land, to which the Defendant 
attorned. And ſays further, that becauſe 205. of the ſaid Rent for half a Year ending at the Feaſt 
of St, Michael the Archangel in the 24 & 3d Tears of the Reign of the ſaid King and Queen due 
to the ſaid Plaintiff were in Arrear and unpaid, the fame Plaintiff the gth Day of OZober in the 
ſaid ad & 3d Years came to the ſaid Meſſuage, and entered into the ſame one whole Hour next 
fore the ſetting of the Sun the ſame Day, and there remained all that Hour demanding the 
ſame 20 5. until the ſetting of the Sun the ſame Day, and none on behalf of the ſaid Fohn Grange, 
before the ſetting of the Sun the ſame Day, then there came to pay the ſaid 20 5. to him the ſaid 
Williom Hill, wherefore the ſaid Plaintiff the 12th Day of the ſame Of ober entered into the ſaid 
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| Meſſuage and Land, and was thereof ſeized in his Demeſn as of Fee until the Deſendant did the 
: =: als, And as to the laſt Plea in Bar, the Plaintiff confeſſing the Leaſe of the Meadow made 
to the Defendant ut ſupra, further ſays by Replication, that the Leaſe was upon Condition that 
if the Rent was in Arrear in part or in all by the Space of ten Days after either of the ſaid Feaſts 
on which (as is ſaid before) it ought to be paid, that then it ſhould be lawful for the ſaid Ab- 
bot and his Succeſſors into the ſaid 100 Acres of Meadow to re-enter, Sc. And he ſhews fur. 
ther, that by force of the Leaſe Grange entered, and that in the 28th Year of the Reign of King 
Henry 8. the ſaid Abbot with the Aſſent of the Convent by Deed enrolled ſurrendered the ſaid 
100 Acres of Meadow to the ſaid King Henry 8. in Fee, and that the Reverſion thereof deſcended 
from him to King Edward 6. who in the 2d Year of his Reign granted the Reverſion of the 
ſaid 100 Acres of Meadow to the Plaintiff and his Heirs; and he ſhews. that becauſe 205. of the 
ſaid Rent for half a Year ending at the Feaſt of St. Michael the Archangel in the 6th Year of 
the Reign of the ſaid King Edward 6. being due to the Plaintiff were in Arrear and unpaid, 
he came to the Meadow the gth Day of O#ober in the ſaid 6th- Year, and demanded the ſame 
in Manner and Form as before is pleaded for the other Rent, and none came on behalf of the 
ſaid Grange to pay it, c. for which Reaſon on the 12th Day of OZober in the ſaid 6th Year 
he entered into the ſaid 100 Acres of Meadow, and was thereof ſeized until the Defendant did 
the Treſpaſs, Sc. And the Defendant by his Rejoinder as to the firſt of the Pleas demurs in 
Law, and as to the ſecond Plea he ſays, that the ſaid gth Day of OZober in the ſaid 6th Year he 
came upon the ſaid 100 Acres of Meadow by the Space of one Hour next before the ſetting of 
the Sun the ſame Day, and tarried there all the ſame Hour ready to offer the ſaid Rent, and 
none came on behalf of the Plaintiff during the ſame Space of Time to receive the ſaid Rent of 
him the ſaid Jobn Grange. And upon this Flea the Plaintiff by his Surrejoinder has demurred in 
Law. | 
And upon theſe Demurrers Prideaux, Bandloe, Catline, and Brown Serjeants argued on the Part 
„ point. Of the Defendant. And Walpole, Raſtal, and Morgan argued on the Part of the Plaintiff, 
Whether Land And upon theſe two Demurrers five Points were moved and-debated as well at the Bench as at 
dender to ict. the Bar. The firſt was if Land might be appurtenant to a Meſſuage, or not. For the Defen- 
ſuag.G&  dant as to the Land has pleaded in Bar a Leaſe of the Meſſuage with all the Lands appertaining 
| 27 K the ſame Meſſuage, intending thereby that Land may be appurtenant to a Meſſuage, and 
Per K-ble, that ſo it ſhall paſs to him. And if the Law be ſo that Land may not be appurtenant to a 
det Live may Meſſuage, then, it was ſaid, his Plea in Bar was not ſufficient to convey the Land by the Leaſe 
be appendant to to him. And hereupon it was debated whether or no Land might be appurtenant to a Meſſuage. 
1 Te And by thoſe who argued for the Plaintiff it was ſaid that it might not; for a Meſſuage and Land 
Rede, Moor 426 are two diſtinct and ſeveral Things, and of diſtin and ſeveral Natures, for a Meſſuage is a Place 
E Zick vg, to dwell in, and Land is a Place to plow and ſow, and therefore they ſerve to ſeveral Purpoſes, 
.115-Per Fones. and are in ſeveral Degrees, in which Caſe the one may not be appurtenant to the other, no more 
— than one Liberty may be appurtenant to another Liberty of another Nature. For a Warren 
(> cannot be appurtenant to a Leet, nor a Leet to a Hundred, and the like, becauſe they are of 
CEE ſeveral Natures, © nor can one Office be appurtenant to another, nor one Land to another. But 
«Vis. Abr t. Things which are of a compound Nature may have divers Things appurtenant to them, or Parcel 
Appendant. B. of them. As a Manor is compounded of ſeveral Things, and may contain Land, Meadow, 
77 FO, Paſture, Wood, and Rent, and divers other Things, all of which are contained in the groſs Name. 
bag 7 £4, And ſo a Knight's-Fee contains divers Things, and Land and Meadow may be Parcel of it. 
wi ere. And fo a Foreſt may be Parcel of an Honour, and a Monaſtery contains the Houſe and the 
t, © © Lands and Poſſeſſions thereof. In like Manner a Caſtle contains Land, for in the Caſtle of Do- 
s 2. Rol. Abr. ver, and in ſome other Caſtles there are four or five Acres of Land, and Land may be Parcel 
73. pl. .of the Caſtle. Anda Town may contain Land and Paſture, for the Houſes may be decayed, 
* Jo and Land or Paſture be where the Houſes ſtood ; and other like compound Words may contain 
26. Per Brian Land, Meadow, Paſture, and divers other fimple Things. And ſo may general Words, * as an 
- — — .z Oxgang of Land, 'or a Yard Land, or a Bovate of Land may contain in them Land, Meadow, 
reddat 33, Theol. Paſture, Wood, and divers other ſimple Things. But a Mefluage is not a compound Word, 
y 8.10 81 det. r. nor a general Word, but it is a ſimple Ward conſiſting of a ſpecial Thing, and containing no- 
15. Co. Litt. 5, © - 0 "i 
2. thing but one Particular, and therefore it cannot have Land Parcel of or appurtenant to it. 
* Co. Lit. 5. a. * And therefore in 27. H. 6. where one pleaded a Deed of Feoffment of a Meſſuage, and ſaid 
gn that an Acre of Land paſſed as Parcel thereof, this was not received, becauſe (as it is there held) 
$i. © © and cannot be Parcel of or appurtenant to a Meſſuage. And, Sir, no more ſhall paſs by the Grant 
mM.+7.H6. of a Meſſuage than ſhall be recovered by Demand of a Meſſuage. And in a Præcipe quod reddat 
b. pl- 14. . nothing ſhall be recovered by the Demand of a Meſſuage but the Meſſuage itſelf, and no Land 
Bro.g4-Grants7, ſhall be recovered by ſuch Demand ; and therefore it was ſaid that Land which is a diftin& Thing 
3 from a Meſſuage cannot be appurtenant to a Meſſuage, and conſequently might not paſs by the 
8 Leaſe, ut ſupra. And ſeveral other Things were ſaid to enforce this Point. 
# contra for tie On the other hand it was argued at the Bar for the Defendant, and admitted ® that by a Feoff- 
ment or Grant of a Meſſuage with the Appurtenances Land might not paſs, for no more ſhall 
Feotiments — paſs thereby than the Edifices adjoining or appertaining to the Houſe, and all other Things that 
14 8. Bro, AfC incident or belonging to itz but Land is another Sort of a Thing which cannot paſs by ſuch 
NN Words, for it cannot be intended to appertain to a Meſſuage. But in the Caſe here the Defen- 


8 dant in his Bar bas averred * that the 100 Acres of Land have from Time beyond the Memory of Man 
6. Gatogf- | 
if the P | | 
4 Oh determined in what particular Space of Time Land which has been uſually occupied with a Houſe may obtain the Reputation of being appurtenant to 
it, ſo as to paſs by that Name in a Grant of the Houſe ; Or does not the Reputation of Appurtenancy rather ariſe from the Circumſtances of the Caſe, See Godb. 
152. 2. Rol. R. 347. Palm. 376. Cro. E. 16. Cro. C. 169. 9 8. P. 31. H. 8. Bro. Leaſcs 55. 5 þ 
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the Land to the Meſſuage, and if it has been always uſed and continued with the Meſſuage, it may Lit. R. 6, 
well paſs by the ſaid Words with the Meſſuage. For a Manor and the Things that appertain- 

to it is conſtituted by Continuance of Time, for when the Inhabitants in a certain Meſſuage have 70 
always occupied ſuch particular Land, Meadow, and Paſture, and have had ſuch Rents and l 
Services paid to them, and have preſented to the Advowſon, of a Church, and ſuch particular 

Men have always done Service to the Inhabitants of ſuch Meſſuage, and have always demeaned * 
themſelves as their Villains, this Continuance is what conſtitutes it a Manor, and makes the Ad- W 
vo ſon to be appurtenant, and the Villains to be regardant to the ſame. * And ſo it is held in T. 1. H. 5.29, 
1. Huy. that Land may be appurtenant to an Office of Foreſterſhip, and it is there held by all the A H. 7. 


Juſtices that Land may appertain to an Office, as to the Office of Warden of the Fleet, and the 17. a. por Rag 


Rol. Abr. 230. 


like,” and the Reaſon is, becauſe they who have had the Office have always had the Land. ſo that B. bl. . 
Continuance is the Cauſe thereof. And the Maſter of the Rolls has a Houſe appertaining to his Ce. Lite. 127. b. 
Othce. And ſeveral Farms are appurtenant to the Office of Warden of the Cal 

by Reaſon of Ufage and Continuance. » And ſo one Office may be appurten ant fo another, 45 Vl 31. 1. Fir. 
here in this Court the Cuſtos Brevium gives one oi the Offices of the Prothonotaries, and ſo the mug be ano fee 
Judges, in reſpect of their Offices; have the Diſpoſal of certain, Offices by virtue of Uſe and ln - 


. 


Continuance. And-if Uſage and Continuance can make one Office of one Degree to be appurtenant only. Dy. 71. 


to another Office of another Degree, and if it can make Land of one Condition to be appurtenant 2. 43: Davis 34, 
to an Office which is ef another Condition, as well may it make Land which is of one Degree „ 3 
to be appurtenant to a Meſſuage which is of another Degree. But perhaps it may be faid that in 20. B. pl. . . 


the Caſes alledged the Office is greater than the Land, or the one Office is more worthy than the G. Ante 169, 


other, and as ſuch'the leſſer may bei appurtenant to the greater ; Sir, ſo it is in our Caſe, for | 
the Mcfluage is more warthy than the Land, for in the Wries in the Regiſter it is demanded before , The Office | 
Land, * and every Thing is placed in Writs by the Rule of the Regiſter according to it's Dig- is in the Gif of 
pity, for which Reaſon a Meſſuage is. placed before Land, and Land * before Meadow, and r Joſtice + 
does before: Paſture;-et fic de fomil bus nd every Thing is ranked and Citinguiſhed, in Dig. Beek, Br. pe. 
nity according to its neceſſary Uſe in Life, for to have a Houſe for a Man to dwell in, and to 2 2 [ 


defend his Body againſt the Coldnefs and Inclemency of the Air is more neceſſary than to have 


dow for Hay for Cattle; and to have Meadow for Hay which will ſerve the Whole Year is more $2. 2. Co. 31. þ, 
neceſſary than Paſture, e- fic de fimilibus; whereſore à Meſſuage is more worthy than Land. Vin. Abr. fit. 
And if a Man makes a Leaſe of a Meſſuage and of Land together, rendring Rent, and for De- Demand P. l. z, 
fault of Payment a Re- entry, he ought to demand the Rent at the Meſſuage, and not upon the 

Land, becauſe the Meſſuage is more worthy. And if the Meſſuage is more worthy than the ; Regiſt. x, b. 
Land, then is it conſonant to Reaſon that the Land being the leſs may appertain to the Meſſuage Theol. 
being greater; and the leſs worthy may be appendant to the more worthy. * And in 3. Ed. 3. 2. cap. 20. f fl. 
in the Fire of. Northampton in Aſſige of; Mort-danceſtor, the Tenant pleaded in Bar a Releaſe as to t. Finch 55 % 
three Acres of Land, and three Rods of Meadow, and the Deed was read, which Was, three 2. Finch. iy 
Acres of Land cum Pertinenſiis, and the Demandant Prayed Judgment and Seizin of the Meadow, 2 A 
becauſe the Tenant had confeſſed his Action by his Anſwer, for that the Deed Was no Bar as to 88 
the Meadow, and it Was there awarded that he ſhould anſwer over, becauſe Meadow may be ap- f 4. co. * 
purtenant to Land. And. if Meadow may be appurtenant to Land, 4 ſortiare Land may be ap- 

Purtenant to a Meſſuage, for as Land is more worthy than Meadow,, ſo is a Meſſuage more wor. e.g. Af. pl. c. 
thy than Land. i Ang in 5. H. 7. in Treſſaſs a Recovery was pleaded of a Caſtle, whereof an K. ted. 
Acre, Part of the Land where the Treſpaſs was ſuppoſed to be done, was parcel, and Exception 5 338. Ce. Lg. 
was taken to it, for that Land cannot be parcel. ot a Calile, et non allocatur, and it is there ſaid a 
chat if Land which is held by Caſtle- guard eſcheats, it ſhall he parcel of the Caſtle. And as 
Land may be parcel of a Caſtle, which is but a ſtronger Kind of a Houſe, « ſo may it be parcel of » Pi. Bar.298, 
or appurtenant to a Meſſuage. And, Sir, it is the common Courſe throughout the Realm, when Ses contra M, 3, 


U L 1 r 
Man has a Mind to make a Leaſe of a Meſſuage and of all the Land uſed with it or lying to it, Brief 783. Bro, 


ermbolt, and in Eſſex, IWyke, and if he takes it by the laid Words uſæd in ſuch particular Coun- quod reddat 23. 
try, it would be unreaſonable that he ſhould loſe his F arm becauſe he has not made Uſe of a Lan. 8 
Suage which is not uſed in his own Country, but the Judge ought to enquire and know the e 
ot Words, and adjudge upon the ſame according to common Uſage, for elſe he would create I Co. Lit. 5. a, 
great Confuſion and Diſturbance in the Public-weal. So here foraſmuch as it is in a Manner a 
uniyerſa] Order and Form to make Leafes by ſuch W ords, and the Intent of the Leſſor and Leſſee 
5 to have all the Lands paſs which were uſed to be occupied with the Meſſuage, and to that Pur- 

Pole they uſed the Words, and ſo are they vulgarly uſed by. the common People of every Country, 
* this Reaſon the Judges ought to adjudge accordingly, and that the Lands ſhall paſs by the 

ale. And Brown ſaid, if any one will ſay that Land cannot be appurtenant to a Meſſuage, and 
that the Word (anppurlenant) in our Caſe cannot have any Senſe in the Law, from thence it fol- 
lows that, for the Repugnancy it is utterly void, and then it is all one as if theſe Words (io the 
983 © 3 . ſame 
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ame Meſſuage appertaining) had been left out, in which Caſe the Sentence is thus, viz. that Pate 

had demiſed to Strange the ſaid Meſſuage with all the Lands, and then the Leſſee ſhall. have all 

the Lands of the Leffor in any Place within the Realm, and the Bar ſhall be good to convey. the 

Lands to the Leſſee, for there is a Difference where a Man limits a Thing which is void and dees 

«5.P. Godb. not appear, and where he limits a Thing which is void and does appear. As if a Man makes a 
NR I Leaſe to one of all his Lands in Dale which he has by Deſcent on the Part of his Mother, and 
| he has no Lands in Dale by Deſcent on the Part of his Mother, if the Leſſor has other Lands in 

ds. P. Godb. Dale the Leſſee ſhall not have them. But if he had leaſed to him all his Lands in Dale which 
— Baur he has by Deſcent from his Son, there the Leſſee ſhall have all his Lands in Dale by whatſoever 
Title he has them, ' becauſe there it appears that he could not have Lands by Deſcent from his 
Son by the Courſe of Law, but in the other Caſe it might be that he had Eands by Deſcent on 

the Part of his Mother, in which Caſe he was deceived in Fact, whercas in the other he was de- 

Ceived in Law. And ſo in our Caſe if Land cannot be appurtenant to a Meſſuage the Party is 
deceived in the Law, and the Words (appertaining to the Meſuage) ate void, from whence it 

follows that the Land ſhall paſs, and ſo the Bar is good. And many other Caſes were mentioned at 
the Bar on this Head. | c eee ee ern eee e 
Curia. And afterwards all the four Juſtices argued, all whoſe Arguments I heard except the Beginning 

| df Staunford's Argument, and what I here affirm touching the Be inning thereof, I report upon 
Luer the credible Information of others. And they all argued to the e Intent, and agreed, unani · 
$5 (m). ant See mouſly © that Land could not be appurtenant to a Meſſuage in the true Senſe of the Word @pper- 
— ere taining. For a Meſſuage conſiſts of two Things, viz. the Land and the Edifice, and before it 
| was built upon it was but Land, and then Land cannot be appurtenant to Land. For a Thing 

4 2. Rel. R. of one Subſtance cannot be appurtenant to a Thing of the ſame Subſtance,” and when it is built 
upon then it is a Meſſuage, and conſiſts in a great Meaſure of the ſame Subſtance that it did be- 
8. P. x. Roh, fore. But the Name is changed entirely, ſo that if the Building afterwards falls to Decay, yet it 
Abr. 23. fl. 20. hall not have the Name of Land, altho' there be nothing in Subſtance left but the Land, but it 
M. 2x. £4. 4. {hall be called a Toft, which is a Name fuperior to Land: and inferior to Meſſuage, and this 
go pl. 15. por Name it ſhall have in reſpe& of the Dignity which it once bare. But the chief Subſtance of a 
—— > 83. Meſſuage is the Soil, altho* the Superſtructure and the Soil are one entire hing; and then no- 
1 thing can be appurtenant to another but where it is of another Narure and Subſtance, And 
fo. 53. 356.468, therefore it was ſaid there is Hereditas corporata and Hæreditas incorporuta. Hareaitas corporala is 
3 cp. ſuch as Meſſuage, Land, Meadow, Pafture, Rents, and the like, which have Subſtance in them, 
. e fe and may continue always. But hereditas incorporata is ſuch as Advowſons, Villains, Ways, Com- 
7 mons, Courts, Piſcaries, and the like, which are or may be appendant or appurtenant to Inheri- 
tances corporate; and ſuch Things are and may be termed Appurtenances. And Bradton calls the 

Things which are Inheritances corporate Things corporeal; and after he has treated of corporeal 

A Things he has a Chapter concerning Appurtenances, wherein he treats of ſuch Things corporeal, 
v Vin. Abr. tit. #7 ſupra, which are belonging, appendant, or appurtenant to Things incorporeal. But a groſs 
* * ply: Name may contain divers Things corporeal, as a Manor, * Monaſtery, Rectory, Caſtle, Honour, 
OOF ON. and the like, are Things compound, and may contain all together Meſſuages, Lands, Meadows, 
f Ante x63 (f). Wood, and ſuch like, and a Thing corporeal may be parcel of a groſs Name, and of a Thing 
chene cel. compound, but one ſimple Thing corporeal cannot be parcel of or appurtenant to another ſimple 


there cited. 
& Ante 168 (hh. Lhing corporeal. As Land cannot be parcel of or appurtenant to Meadow, nor Meadow parcel 


een of or appurtenant to Paſture, nor Paſture parcel of or appurtenant to Wood, nor can Land be 
ef Lit. 121. b. parcel of or appurtenant to a Meſſuage, nor to any other Thing corporeal, for theſe Things are 
_- ＋ bh but. ſimple Things, which of themſelves connot receive or include other Things corporeal. But 
230% Pr 3 an Advowſon, * Way, Eſtovers, and ſuch like Things incorporeal may well enough be appur- 
ä ** tenant to a Meſſuage, and fo is the Difference. And altho' it is here pleaded that the Land has 
vinch a, been appurtenant to the Meſſuage from Time immemorial, this Pleading or Averment is to no 

a Contra ar, Purpoſe or Effect. For a Man cannot aver that to be appurtenant which the Law will not ſuffer 
Str be appurtenant, tho? Uſage and Continuance may make a Law in ſuch Things as ſtand with and 
met only, and are conſonant to Reaſon, But in Things which are againſt Law and Reaſon, there Uſage and Con- 
mY 8 tinuance is to no Purpoſe, as here the Pleading or Averment that the Land has been always ap- 
„ce. Line, 121. Purtenant to the Meſſuage is an Averment that that is Law which is not Law. And all the four 
b. Vin. Abr. Juſtices agreed unanimouſly that the Averment or Pleading that the Land has been always ap- 
* 1 purtenant to the Meſſuage is not good here, and alſo they agreed that Land might not be ap- 
8 N urtenant to a Meſſuage in the true and proper Definition of an Appurtenance. But yet all of 
Ir af them (except Brown Juſtice, who did not ſpeak to this Point) agreed that the Word ( appertaining 
©. Bendl. 323. to the Meſſuage) ſhall be here taken in the Senſe of? 2 ug occupied with the Meſſuage, or Hing 
41 20% to the Meſſuage, for when appertaining is placed with the ſaid other Words, it cannot have it's 
Vin. Abr. tit. prope” Signification, as It is ſaid before, and therefore it ſhall have ſuch Signification as was in- 
4 tended between the Parties, or elſe it ſhall be void, which it muſt not be by any Means, for it is 
Pa commonly uſed in the Senſe of occupied with, or tying to, ut ſupra, and being placed with the ſaid 

ot FRAY other Words it cannot be taken in any other Senſe, nor can it have any other Meaning than is 
RODEN agreeable with Law, and foraſmuch as it is commonly uſed in that Senſe, it is the * Office of Judges 
(a) and he. to take and expound the Words, which common People uſe toexpreſs their Meaning, according to 
Books there ©it- their Meaning, and therefore it ſhall be here taken not according to the true Definition of it, becauſe 
; that does not ſtand with the Matter, but in ſuch Senſe as the Party intended it. As where 3 

» See Ante 134. Leaſe was made for Life, and after his Death that the Lands redibunt to a Stranger, it was taken 
(d) and the . as remanebunt, for to that Purpoſe the Party there uſed it, and therefore by 18. Ed. 3. it ſhall be 
ed. taken by way of a Remainder. * And ſo a Leaſe for Life, the Rever/ion to a Stranger, n 
| taken 
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taken fot a Remainder, tauſa qua ſupra. And many other Caſes were put where a Word ſhall be taken 


out of its natural Senſe, according to the Senſe intended by the Party. So the Word (appertain- "3% a & 
ig) ſhall be here taken as occupied, uſed, or tying wirh or ta the Meſſuage, and in fuch Senſe rhe H. 8. Bro. Fe- 
Averment may ferve to declare that the Land has heen always occupied with, or has lain to the g N 71 
Meſſuage, and the Demiſe ſhall ſerve to convey the ſame to the Defendant, and fo the Bar is Co. Lit. $: b. 
good notwithſtanding the ſaid Exception. And that was the Opinion of the faid three Juſtices. pb 22 


And afterwards it was adjudged accordingly, as appears hereafter by the Judgment. And in this 2. Bald. 103. 
Argument Brown and Saunders Juſtices held * that a Garden and Curtilage are parcel of a Meſ &. Leon. 214, 


— — ** 


* 17 KY ; Cro, E. 89. | 
ſuage: And Saunders ſaid that a Dove-houſe, a Mill, and Shops may be parcel of a Meſſuage, bitt-R.6.Theol. 
and ſhall pals by the Name of a Meſſuage. | 20131149 E wh TY pI; 


| | Abr. tit. Grants V. Pl. 1. But for the Garden ſet\Kelw. 57, a, Dal. ag. pl. 5. Moor 24. pl. $2. Contra, Set 2. Chan, Caſ. 27. 
The ſecond Point moved and argued was touching that Parc of the Plaintiff's Replication, where „ ,. 
he ſhews Matter to avoid the Leaſe made to the Defendant by Pate, by Reaſon of a Re entry gi Where Re 
ven him for the Rent not paid at Micha2/mas. And it was ſaid by thoſe who argued for the De- wſerted payable 


| a — 0 at 2 Days yearly, © 
fendant, that no Rent was due ta him, or payable at Mic haclmas. For the Rent is reſerved at — che Day laſt 


two Terms, viz. at the Feaſts of the Annunciation of our Lady, and of S7. Michael the Arch-angel, 2:9! comes | 
to be paid by equal Portions. And foraſmuch as it is reſerved to be paid at the Annunciation, be paid. 

&c. and at Michae/mas, the Annunciation ought to be the firſt Day of Payment, for it is firſt named, ror the Defen- 
and when he has referyed it at two Terms, viz. ut anten, this viz. is a Demonſtration how he Will “au.. 


have it, and he ſhall not have it in any other Manner, for by the (viz.) he has explained his In- » by. 37. p1. 


tent. And ſince it is to be paid at the Annunciation, and at Michaelmas, the firſt Payment ought 97-12:05-106,b. 


1, Vent. 143. 


to be made at the Annuntiation, for Reſervations ſhall always be taken moſt ſtrongly againſt 2. Sund. 158. 


the Reſer vors, becauſe it is their Words and Act, and therefore they ſhall not be extended beyond 127 54 47 
the Words. As if two Tenants in common make a Leaſe reſetving a Rent of 20 8. and a Horſe, Haw. 6. 
they ſhall have but 20 8. and one Horſe. But if two Tenants in Common grant a Rent of 204. 4d. S 


and a Horſe out of their Land, the Grantee ſhall: have of each of them a Horſe and 20 8. for it 3. Mod. 230. 
ſhall be taken moſt ſtrongly againſt the Grantors, and therefore ſhall enure as ſeveral Grants; and 1 1, 107. 


in the other Caſe it 'ſhall be taken moſt ſtrongly againſt the Refervors, and therefore they ſhall 10. — ol 


have but one Rent of 20 s. and one Horſe ; ſo that a Reſervation ſhall not be taken nor extended by oa. 5 
beyond the Words. And in 10. Ed. 4. it is held that if a Man makes a Leaſe of two Acres for :. Finch. FS 
Life, yielding to him and his Heirs 12 d. for the one, and yielding to him 12 d. for the other, * Finch z. 
his Heir ſhall not have the 12 d. laft reſerved, becauſe it was not reſerved to him and his Heirs; ork IS 
And yet if he had reſerved the Rent without ſaying-more, the Law would have given it to him the Books there 
and his Heirs, but when he ſays re/erving to bim, the Law will not aid. him beyond the Extent-of 35" Rey 
the Words. So here he has exprefied by the (viz:):how he would have the Rent, and he has ap: 18. b. per Maik, 
pointed the Feaſt of the Annunciativir to be the firſt Feaſt, and therefore he ſhall not have Mice. pit, Ae, 75 
mas Rent. And, Sir, there is good Reaſon to ſay that he ſhall not have Michaelmas Rent, be: F. 25. H. 8. rg, 
cauſe the Leaſe commenced but in Auguſt before, and if he ſhould. pay the Michaelmas Rent, he 57. W. f. 47 
mould pay Rent for half a Year when had only Occupation of it for eight Weeks, - which would in wargine.1did, 
de unreaſonable, for which Cauſe he ſhall not have the Rent at Micbaelmas, and conſequently he #5: Lit Fa: 
ſhall not enter for the Non-payment of it. And fo the Replication is not ſufficient in this Point; 12 Co. 36.4. Roi. 
And of this Opinion was Saunders Juſtice allo, | | | | RL S190 | ; A 
tees 7 H. , 26 bi pw E . f. K. „ . = Dy. 45. f . tad the oth Boaky nent bike ited, 


On the other Hand it was argued by the Counfel for the Plaintiff, and by St aun ſord Juſtice, E conra for the 
and Brook Chief Juſtice, (for Brown Juſtice did not argue upon this Point, bur omitted it entirely in Fhintiff 

his Argument) that the Rent was payable at the firſt Michaelmas, For the Words of the Re- „ _ 
ſervation are, yielding annually io the ſaid Pate, Sc. which Word (annually) ought to be fulfilled, r. Bre, Leates' 
And if the Rent ſhould: not be paid at the firſt Michaclmas, then it would not be paid annually, 5923 8 
for the firſt Year he would only have Rent for half a Year, becauſe the firſt Year commences in 245. b. 5, Co. 
Auguſt and ends in Auguſt, and if he ſhould have no more than Rent for half a Year at the Feaſt 77 * 3* ©0- 


ig et” * „ 107.4. Dy. 130, 
of the Annunciation of our Lady, then he would not have annually 40 s. for he would only have 20 s, pl. 20. G. Bendl, 


* 


the firſt Year, and therefore in the Conſtruction of the ſaid Words of Reſervation a Man ought 183. 183, Hob. 


172. 2. Rol. R. 
to conſider the firſt Part and the laſt, and every Word, and to make every Word effectual, and * . N 


none to loſe it's Force, and here this Word (annually) would not have it's Effect and Operation if os. ns 
it ſhould be taken in ſuch Manner as the Counſel for the Defendant have argued. And as to the 221. Hardr, 91. 
Reaſon that has been given why he ſhould not have the Rent at Micbaelmas, viz. becauſe the en OP 
Leaſe only commenced eight Weeks before Michaelmas, and therefore it ſeems to be intended * 1 
that he ſhould not pay Rent for half a Year at Micbaelmas, becauſe he could not have half n 
Year's Profit before Michaelmas, Sir, this is eaſily anſwered, for altho* he has not a whole half Rear V. a. pl. 2, 
Year's Profit before the firſt Day of Payment, yet the laſt Year he ſhall have the Profit of the | 
Land from the Feaſt of the Annunciation of our Lady until the fixth Day of Auguſt without pay- 
ing any Thing, ſo that what he wants in the firſt Year he ſhall have in the laſt ; but according to 
the Argument for the Defendant he ſhall have half a Year's Profit without paying any Thing 
for it. For by that Argument he ſhall pay nothing for the Occupation of the Land from the 
Commencement of the Leaſe, viz. from the ſixth Day of Auguſt until the firſt Michaelmas, nor the 
laſt Year from the Feaſt of the Annunciation of our Lady until the End of the Leaſe, viz. the fixth 
Day of Auguſt, fo that he ſhould have half a Year's Profit without paying any Rent for it; and 

re is no Sort of Reaſon to induce vs to believe that the Intent of the Parties was ſuch. And as 
to the (viz.) Sir, when it is reſerved at two Terms of the Year, viz. at the Feaſts of the Annun- 
ciation of our Lady, and of St. Michael the Archangel, this (viz.) which is (that is to ſay) is of no 
other Effect but to ſhew what Terms, and it is intended to expreſs and point out the Days of 
Payment rather than the Commencement of the Relervation ; ſo that the (vz.) and the Intent 
of the Parties to make the Payment commence at Michaelmas ſtand well together. And the 
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* M, 10. Ba. 3. Caſe in 10. Ed. g. was often eited upon this Point, * vbere one brought: a Writ of Annuity bear. 


30 


#3. pl: 4.5% ing Date the-1 5th Day of July Anno 9. Edw..3. againſt the Abbot ot. Q/ney,, and counted d pon 
O14 N. B. 26: Deed bearing Date in February Anne 1. Ed. 3. by, which 40 5. a Year, were, granted to him for his 
RG Life, payable at two Terms of the Year,, viz. the one Moiety at-the,lealt of &. Michael, and 

1 5 the other Moiety at the Annuncialion of our Lady, of which Anouity Hhe-was ſeized, and demand. 
cdl 161. for the Arrears of eight Years, and the Defendant to Exception to the Count, becauſe 
be had declared that he was ſeized, and further had ſhewed that the Aunuity was in,,Arrear for 
eeight Yeats belore the Date of the Writ, and there was but eight Years in all, to xhich its there 
' anſwered that between the Date of the Deed of Grant and the! Date of. the. Writ. there are eight 
Fears and one Day of Payment, accounting the firſt Day f. Payment at the Feall of: che Hununcia- 


- 


— 


din of our Lady next after the Grant, and it is there debated whether or ho the firſt Payment ſhould 


cdWommence at the Feaſt of the Hununciation of our Lady, inaſmuch as thecFeuſt of Sich le is 
there firſt named after the biz, and after it was debated ib was ſaid tothe) Defenddant Hy Sone for 
ttbe Court, Anſwer if you will, we will not abate. the Coußt. Which Caſe; it was laid, is all 
one wich our Caſe, ſaving that the Caſe: there is by Grant, and in our Cafe it is by Reſervation, 
but that makes no Difference, for they are both the ſame as to the miſplacing of the Feaſt, and 
that too after the viz. and ſo in Effect and Subſtance there is no D ifferrneteobet van them wheretore 


Ja our Cafe he fall have the Rent at Michaelmas, and then the Replicatinnꝭ is good to avoid the 


Curia, Lieaſe notwithſtanding this Exception. And at laſt the Cu agreed [torthis; and it qvas ruled 
A accordingly, as appears hereafter byſthe Judgment. . % ug ai 30,9160 ON MERL OG Dug ez 
Points jt Theithird Point which was argued-was touching theTime of che Demand of the Rent by the Plains 
Rent ought in: tiff being the Perſon in Reverſion, and the Time of the Attendance of che Leſſer upon che Land. 
1 1 For as to the Entry into the Meſſuage and Land, the Plamriff//in. order to.avod the Leaſe theres 
tendred by ve Of, has ſhewn that the Rent was in Arrear, and that he came tothe Meſſuage tlie laſb Day an 
Leſſee. _., Hour before Sun ſer, and tarried there that whole Hour demanding the Rent, and none ask read/ 

there to pay it, and he has not (ſhewry that: he: was there before that Time. And chat he was 


ä 4470 there at the Time alledged by ifm, and tartied there until: Sun ſet, is confeſſed. by the /Defendacit 
and the Becks by his Demurrer upon the Plea, by which Demurrer he confeſſes all Matters of Fact well aud 


chece cited. ©" materially alledged to be true. And as td the Meadow, whereasithe Plaintiff has alledged a De- 
mand of the Rent ut ſupra, and that none rcamelon Behalf of the Defendant to. pay it, the Defen- 
diaant has alledged that he was upon the Meadow an Hour mext before Sun qſet the lait Day, and 
tarried there that whole Hour ready to offer the ſaĩd Rent, and none came on Behalf attlN . lain · 
tiff during the ſame Space of Time to receive it, by which leading it is confeſſed that cha Me- 
fendant was there the laſt Hour, for the Plaintiff has ſaid that he was chere, andi that: none came 
p Behalf of the Defendant, ànd the Defendant has ſaid thht he was: there, and that noue catbe on 
v S. P. 35.4.6; Behalf of the Plaintiff, which Pleas are ſufficient to make two iſſues itliout da raverſe ; for there 
1e bes ae, ar8 two Affirmatives and two Negatives, the firſt Affirmatibe dg inithatcithe.Plajhilf, ſaxs he was 
86. Traverſe yer there, and the Negative to that is in that the Defendant ſays nont came um hehalf of the Plaintiff; 
c. 58. zus. tie other Negative is in that the Plaintiff ſays none came on Behalf of the Defendant, and the 
other Affirmative is in the Defendant's Anſwer thereto, viz<thatihe was there; ant! ſo the Defendant 
© Hasvoffered"him-two Iſſues which are but one. Matter in: Effed, and when the Plaintiff does not 
maintain theſe Iſſues, but demurs, by which he confeſſts whatithe Defendant ſays to be true, there- 
in he confeſſes that the Defendant” was there the laſt inſtant,” and alſo he conteſſes that he himfelf 
as not there; and therefore whether or no the Defendant's being there the ſaid laſt Hour of the 
laſt Day, and continuing there until the laſt Inſtant of wen fame Day be ſufficieat for him being 
the Leſſee, without ſaying that he was there from the riſing of the Sun, until the ſetting thereof 
the ſame Day, or for a greater Time than the laſt Hour, and whether the ſaid, laſt Inſtant of the 
- :» Jaſt, Day, be ſufficient for the Plaintiff being in the Revexſion to make both the Demands or not, 

© * © was,debated, and both theſe Matters were made ont Point and ſo argue. 
cis. And as to this, all the Juſtices unanimouſly held and agreed that the faſt Inſtant of the laſt of 
the ſaid ten Days only was effectual enough as well for the Leſſee to be ready to pay it, as for the 
60. Dy. 130. pl. Plaigtiff being in the Reverſion to demand it. And it is ſufficient for him to demand it the laſt 
90.45% 7o (a): Inſtant, without making any Demand the firſt Day when it was due; tho', they ſaid, formerly ſome 
Books there cit- were of Opinion that the Demand ought to be made both the laſt Inſtant of the firſt Day when ir 
= Dore was, due, and the laſt Inſtant of the Time limited after it alſo, but that, they ſaid, is not. requiſite, 
b. F. 6. H. s. for the laſt Inſtant of the laſt Time is ſufficient for the Leſſor and the Leſſee alſo. And the Condi- 
Bro, Condition tion is, that if the Rent be in Arrear after either of the ſaid Feaſts on which it ought to be paid by the 
* Space of ten Days, that then he ſhall enter, &c. in which Cale the Leſſce has Liberty during all the 
48. P. 1. Finch ten Days to pay the Rent, fo that if it is in Arrear nine Days and a half he is in no Danger, lor 
26. 2. Finch 38. nine Days and a half are not ten Days, and if it is in Arrear nine Days and three Parts of the tenth 
the legal Time Day, yet it is not in Arrear by the Space of ten Days. And therefore the Leſſee is in no Danger as 
for the demand long as he has Time to come to pay it, and he has Time to come to pay it as long as the tenth Day 
3 continues, and the Day continues until the Night comes, and when the Night is come then his Time 
rage of a Conet- is elapſed. So that his Time to pay it continues until the Seperation of Day and Night, 
or to ſave a Fü. which is the Time when the Day ends and the Night begins. And therefore the Leſſee is not bound to 
—— be there. before the laſt Inſtant of the laſt Time, and ſo (it was ſaid) the Opinion is held in? 6. V. 7. 
pleatiy due then And foraſmuch as the Leſſee is not bound to pay the Rent until the Jaſt Inſtant of the laſt Day, the 
—— = Leſſor is not bound to be there to demand it before the laſt inſtant of the laſt Day, for he is not bound 
the natural Day to demand the Rent until the other is bound to pay it, for if the Law ſhould orce him to dei and it 
(gn) i» ſooner than the other is forced to pay it, it would be contrary to all Reaſon, which our Law is not, for 


as to go to the 


Heiror 2 it will not compel a Man to make a vain Demand or Requeſt for a I hing which the other is not bound 
upon tne ea . 3 N 1 0 
of the Leſſe ; 4 TGA as WY. * 3 

alter Sun Wd before Midnight, See 1, Saund.287. 1. P. Wms. 198,179, Cha, Preced, 556, 9. Mod. 21 22. P. 6. H. 7. 3. pl. 6. Fitz, Entry congrable 22. Pro. 9. 
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to pay. Yet the Law will compel him to make a Demand, or elſe he ſhall never enter, as it is held. p % f 6 
in 20. H. 6. And if the Leſſor does not come to the Land the laſt Inſtant of the laſt Day to demand 30. Pl. 24. Fits. 
the Rent, and the Leſſee be not there to pay ir, the Leſſor ſhall never enter, becauſe he ought tog Ba. 
do the firſt Act, that is, make a Demand. And ſuch Demand ſhall not be until the other is bound to ; 

may it, and that he is not before the laſt Inſtant of the laſt Day, which Time only is material for 

them both. And according to this it was ruled, as it appears hereafter by the Judgment. And 

in arguing this Point Robert Brook Chief Juſtice! and Saunders ſaid, that if the Rent reſerved v Co. Liu. 202, 
was à great Sum, as 500 l. or 1000 /, the Leſſee ought to be ready to pay it ſuch a convenient: 2, Ficb 26. 
Time before Sun ſet in which the Money might be counted, for the Leſſor is not Bound to count 8 
it in the Night after Sun- ſet, for if ſo, he might be deceived, for Brook ſaid, qui ambulat in tenebris 
F rene EDS; Leck. 
The fourth Point upon theſe Demurrets was, whether or no the Entry of the Plaintiff into the 4 point. 
Meſſuage and Land for the Condition broken be lawful by virtue of the Statute of 32. H. 8. cap. 34. Whether wt. 


* 


ſince the Reverſion did not come to the Hands of King Henry 8. Which Point is no other than Grantee of a Re- 


this, viz. if the Grantee of a Reverſton of a common Perſon may enter for a Condition broken, n Pagen com- 
or not. And as to this Matter it was ſaid by thoſe who argued for the Defendant, that the Catiſt eater for a Con- 
of making the Statute ought firſt to be conſidered, and then the Words of the Statute. And if d gef by 
the Words fully anſwer the Cauſe of making the Statute, and remedy the Miſchief intended, and 22. H.8. cop.344 
have a direct Tendency thereto in their Senſe and Meaning, then in ſuch Senſe they ought to be 
taken; and in no other. And (it was ſaid) both the Words and the Cauſe of making the Act agree, — 
in the ſame Thing, viz. that the Grantees of common Perſons ſhall not take yn ans; of Condi- nt. 
tions by the Statute. For the Statute was made in the 32 Year of Henry 8. and before that Time by 
Reaſon of the Statute of 27. H. 8. and of 31. H. 8. concerning the Diſſolution of Monaſteries, and 
by the Sutrender-and Suppreſſion of Abbies or otherwiſe, a great Part of the Lands of this Realm 
was come into the Hands of King Henry 8; who by free Gift, Exchange, Bargain and Sale; or d- 
thetwiſe; had parted with, and was very likely afterwards to part with a great Part thereof. Atid'by 
the Statute of 3 t. H. 8. the King himſelf might take Advantage of Conditions, but not his Pa- 
tentecs. And that was conſidered by the Parliament of 32. H. 8. and taken as à general Miſ- 
chief, ſeeing that by the Gifts, Exchanges, and Sales of the ſaid King the Cauſe was become and 
likely to become in a Manner general, and to touch all the King's Subjects, for Remedy whereof 
only the Statute of 32. H. 8. was made. So that this particular Cauſe, viz. where a common Per- 
ſon had made a particular Eſtate upon Condition, and afterwards had granted the Reverſion to 
another, was not the Cauſe of making this Statute, for that was not a common Caſe, but a par- 
ticular one which happened very rarely, and which the Parliament at no Time has gone about 
to attend ; but the general Cauſe which laſt happened by the Diſſolution of Abbies was the great 
:Grief, and the only Cauſe of making this Statute, and not the partioular Cauſe above mentioed. 
And the Intent of the Makers of the Act was only toiredreſs this great · Miſchief, * and according to 
ſuch Intent they have uſed the Words in the Act. For in the Preamble of che AR after it if r6- 
'tifed chat divers Leaſes have been made upon Condition, and that no Stranger may take Adban- 
tage of them by the Common Law, it is faid further,  by' Reaſon whereof as well all Grantees of 
Reviſions, as alſo all Grantees and Paten'ees of the"King of ſundry ' Manors, Cordſo pes Sc. late be. 
lui to MonaSteries;" and other religious Houſes'come to the Hands f the King fince the fourth Day of 
-Febritafy in 1h4 27th Year of his Reign, be-excludes t babe any Emm or Action againſt the Leſſees, 
avbich!the Leſſors before that Time might have bad againſs the ſame Leſſees for the Breuch of any Con. 
Alon ur Covenant, &c. And the Act faith further, be it therefore enacted, Wc. By which Words 
in the Preamble it is to be noted that the Makers of the Act did not intend to make a general Act 
for all Grantees of Reverſions, becauſe they have reſtrained the general Words by the Words af- 
ter for the general Words, viz. as weil. all: Grantees of Reverſions are reſtrained by the Limitation 
-of the Thing afterwards, viz. of ſundry Manors, Lordſhips, &c. late belonging to Monaſteries and 
ther: religious Honſes come to the Hands of the King, &c. and by putting thele together, the Words 
are; all Grantees of Reverſions of ſundry Manors, Lordſhips, & c. late belonging to Monaſteries 
and other Religious Houſes come to the Hands of the King. So that theſe Words (ef fundry Ma- 
urs, Lordſbips, tc.) come after the general Words, and after the ſpecial Words alſo, that is, after 
(a well all Grantees of Reverſions) and alſo after (all *Grantees and Patentees of the King). And fo 
the Sentence is, viz. as well all Grantees of Reverſions of ſundry Manots, Lordſhips, &c. late 
belonging to Monaſteries and other religious Houſes come to the Hands of the King, as all Gran 
tees and Patentees of the King of ſundry Manors, Lordſhips, &c. late belonging to Monaſteries 
and other religious Houſes come to the Hands of the King, &c. So chat the Generality of the firſt 
Words is ſtraĩitned by the Thing to which it has Relation; as it a Man will give or leaſe to one 
all his Lands, if he ſtop there the Grantee ſhail have all his Lands which he has in England, but 
if if he ſays further, lying in Dale, there the Generality is ſtraitaed by the other Words added: af+ 
ter, and if he ſays ſtill further, parcel of his- Manor: of Dale, there he has reſtrained the general 
Words {till more, fo that the Grantee ſhall have no Lands but ſuch. as lie in Dale and are parcel 
of his:Mabor: of Dae. Therefore this Word Cal.) contains perhaps bur little, and is determined 
by the Things to which it is referred. So here the general Words (as well a Grant.es of Rever- 
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aun had been made by Dis Highneſd. Which Words (if there had been any great Doubt in the Con- 
ſtruction of the Senſe; af the ſaid former Words) would have cleared up the fame. For if the 
Grantecs: ſhall enter for Conditions broken, as the Leſſors might, in lik: Manner às if the Rever- 
ſion had not come to tha Hands of the King, and no otherwiſe, from thence it follows that the 
Makers of the Act intended ſuch Lands as once came to the King's Hands, and no other, for 
che ſaid Words are Part of the Sentence, and the whole Sentence is protracted and continued unto 4 
them, and they are added as the Concluſion of both the Parts of the Sentence, and make all the 
reſt of the Sentence to be clearly taken as it is ſhewa before. And. hereupon the Caſe in 4. H. 7. T. 4. H. 7. 
vas alledged, where a Man was attainted by Parliament of High Treaſon, and the King granted * 1 
his Lands to another, and this Attainder was afterwards repealed by Parliament, and the Perſon Parlement 41. 
attainted was reſtored, and the Words of the Act were that the Attainder ſhould be void as if 20 Tast =. 
Act had been made, and afterwards the Patentee brought an Action of Treſpaſs againſt him that Lane 37. 
was reſtored for Treſpaſs done upon the Land before the. Reſtitution, and by the better Opinion the 
Action does not lie, for the firſt Act was repealed as if it had not been made, and if the Act had 
not been made the Party had not been a Treſpaſſor, and therefore the (as if) there being the Con- 
cluſion of the Act declares the Manner of the Repeal, and the manifeſt Iatent of the Makers of 
the Act. So in our Cafe the Words (is like Manner and Form) being the Concluſion of the Act, 
declare fully how he ſhall enter, and manifeſtly ſhew the Intent of the Makers of the Act to be, to 
provide for ſuch Rever ſions as came to the Hands of King Hemy 8. And as to the laſt Branch 
of the Act, it was ſaid, perhaps it will be faid that it is a general Branch, and provides that all 
Farmers and Leſſees of Lands whatfoever ſhal} have their Advantage and Remedy for any Cove- 
nant broken, or other Agreement expreſſed in the Indenture of Leaſe againſt the Grantees of Re- 
verſions whatever, as they might agaigſt the Leſſors, in which Caſe perhaps it will be ſaid that the 
Makers of the Act would not have been fo unreaſonable as to give Leſſees their Remedy for the Co- 
venants and Agreements of the Leſſots to be performed by them in the Reverſion, if they had not 
intended that they in the Reverſion ſhould have their Remedy and Advantage againſt the Leſſees 
for Conditions broken, for to give Remedy to the Leſſees againſt the Grantees of the Reverſian, 
and not to the Grantees of the Reverſion againſt the Leſſees, would be great Injuſtice, which is 
not to be preſumed in a Patliament: To this, Sir, it may be anſwered that none ought to pte- 
fame any fuch Thing, and there fore we ought to intend the Remedy as large for the Grantees of 
the Reverfion againſt-the-Leflees, as: for the Leſſees agaioſt the Grantees. But in xaking ir fo we 
ought nut to conſtrue che laſt Claufe to extend to all Leſſees againſt all Grantees of Reverſions, but 
only againſt thoſe Grantees who came in by the King, and againſt: their Grantees and Aſſignees, 
ſor the Remedy is given againſt thoſe Perſons who have or ſhall have any ft or Grant of th! wa þ 
or of any other Per ſan or. Perſons of any Rever/ions of the ſame Lands. And the Lands recited in ti 
Clauſe are general, viz. all Farmers of Lordſhips and Manors, Fc. and therefore it ſhall be intended 
of ſuch Lands whereof Mention is made in the reſt of the Statute before, and theſe Words in the 
aid Clauſe,” viz. (ef any other Perſon or Perſons) may well be taken as before, viz. thoſe who come 
under the Letters Patent, and not named in the Letters Patent. And fo every Part of the Statute 
ſtands together, and-this laſt Claufe aids them whom the firſt Part of the Act puniſhes, and there- 
in it is agreeable with Reaſon. And ſo the Plaintiff being the Grantee of Pale is not within 
the Purview of the Act, and conſequently his Entry upon the Defendant for the Condition broken 
B not la ẽꝗ fun. ONESING 24 | 1 4 | 2 
On the contrary it was argued by the ſaid Serjeants who were of Counſel for the Plaintiff, and x n for ue 
alſo by all the Juſtices: And they ſaid that althoꝰ a great Part of the Lands in this Kingdom with- Pliatif. | 
in the Time limited came into the King's Hands, and a great Part thereof was granted over, and 
it was very likely that the ſame would be afterwards granted over to the King's Subjects, yet the 
Impediment which hindered their Entry was in the Law in ſuffering the Miſchief. And altho* - 
the Miſchief was greater where a greater Quantity of Land came, yet it was a Miſchief before, and 
the Miſchief was but one 'altho* many happened in it. For altho? a Miſchief is greater by the 
Multitude of Things that happen under that Miſchief, or by the Multitude of People that ate 
affected by it, yer m is a Miſchief in each of the Things divided by itſelf from the other, and to 
each Perſon diflicQ From the other; and it is the Part of them that took it in hand to reform the 
Miſchief, and to reform it in every Part, and utterly to extirpate and root it out, ſo that neither 
many nor any Individual ſhould be grieved by it. And accordingly the Parliament have done 
here, *for they intended to deliver all other Grantees of Reverſions of Lands from this Miſ- > a. 4. M. . 
chief, as well as the Grantees of ſuch Reverſions as came to the — = Hands. And to this Pur- B., otry con- 
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| Poſe they have ordered their Words, which (altho? they are obſcure) yet they tend moſt plainly tos. N. C: 5 483. 
Aluſtrate this Point. And therefore in the Beginning the Act recites, whereas before this Time “ L u 335 8. 

divers as 4vell temporal as ecclefiaſtical and religious Perſons have made ſundry Leaſes, Sc. Which Word 

(temporal) implies that they did not take the Miſchief to be only in Reverſions of Lands of re- 

ligious Houſes, (for ſuch are included in eccleſiaſtical Perſons) but they took the Miſchief alſo 

to be in Leaſes made by temporal Perſons whatever, who are the others whom the Counſel for the 

Defendant here conſidered in the Preamble. And in the ſame Light the Preamble goes on, and 

alter reciting the Miſchief in that Strangers to Conditions ſhould not take Advantage of them by 
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the C amm Law, ſays further, 2 Neaſam | whireof at well: all Grantets. of - Reverfions, as alfo all 
Cranters and Patenttes of the King of ſundiy Maners, Lorafbips. Sci late belonging to Monaſteries, and 
other religious Houſes come to the Hands of the King after. the. 4th Day of February, Sc. bave bren ex- 
cluded of their Entry againſt iba Leſſees, Ac. Which Words (Ctantees of: Revenſiont) are general and 
abſolute, and not referred to Manots and Lands after mentibaed'; but Grantees and Patentees of 
the King are referred to Manors and Lands after mentioned, and the other Words, viz: all Grants 
of Rewerſions are ſpoken abſolutely, and contain thoſe that are ſpecified in the Argument for the 
Defendant, as alſo all others, for they contain all Grantees of Reverſions of allether Lands not 
nnmamed in the Act. And ſo this Word (ail) is a general Word, than which there is none more large 
al nd extenſive, and it is not reſtrained by Relation to the Sentence after. And where the Words 
Are further, $6 it therefore:enafted, this Word (therefore) has Relation to the Cauſes before written, 
and that is, to the Miſchief which reſtrained all Granttes of Reverſions, as, well:as: Grantees and 
Patentees of the King and their Aſſignees. And then as to the Purview;' the laſt Part of the Sen- 
[tence coming under the (as alſo) that is to ſay, all other Perſons being Grantees or Aſſignees to ar by 
eur Sovereign Lard the King, or io or by am other Perſon er Perſons than tbe King's Higbneſt, contains 
generally all Grantees of Reverſions of all Lands. For when it ſays all other Perſons bring Grantees 
er Aſſignees, there is no Word more. large ar general than (ail):to'expreſs the Generality. And as 
to the Concluſion of the Sentence, viz. in like Manner and Form, fc. theſe are not Words of Ne- 
ceſſity, fot the Sentence is full and perfect before them, and they are but Words of Abun- 
dance affirmatiyely put without any Effect. And if they were of Effect, yet may they well be 
referred to Grantees or Patentees of the: King only; for ſince it gives the Benefit of Re. entry as 
well to all Grantees of Reverſions as to Patentees of the King, in like Manner: and Form as if the 
Keverſſon of ſuch Lands had not come io the Hands of the Ring, the Words (in like Manner and Form) 
cannot be referred to all, but to parcel; that is, to ſuch parcel with which t agrees, viz. to Gran- 
tees of Reverſions of Lands which are come to the King's Hands, and ſocthe Concluſion and the 
Premiſſes of the Act ſtand together without Contradiction. And that the reſt of the Act before is 
general to all Grantees of Reverſions, it is ſtrongly proved by the laſt Branch which gives to al! 
Farmers aud Leſſees of Lordſbi ps, Manors, Sc. their Remedy againſt all Perſons who hade any Ciſt or Grant 
of the King, or of. any other Perſon or Perſans of the Reperſion bf the ſame Manar; Lands, c. Which 
Branch may not be expounded to be but particular, for it gives Remedy to all Farmers of Lordſhips, 
Manors, &c. againſt thoſe who have any Grant of the Reverſion of them and clotanot ſpeak ui any pat- 
-ticular Lands, Rut when the Act gives the Remedy to all Farmers of Lands, that is to be underſtood of 
tall Lands hatſcever, and may not be applied to any particular ones. And. foraſmuch ac Remedy 
is given to all Leſſees of all Lands againſt the Granteea of the Reverſion, thereby it is to be col- 
lected that the Legiſlature intended to give Remedy to All that are in the Reverſion againſt» rhe 
Leſſees, for elſe: there would not be any Equity, or Reaſon in the Act. And. fo this Branch ex- 
plains. the reſt af the Act, and it is as reaſonable to take the: laſt Part o the Act to: explain: the 
Brit, as che firſt Part to explain the laſt. And therefore the Plaintiff Being the Grantee of the Re- 
Curia, verſion of Pate ſhall take Benefit of the Act, and may euter upon the Defendant for tlie Condition 
broken. To vhich the whole Court agreed, and it was afterwards ruled acbordingly, as hereat- 
(ker. appears by the Judgment. asi ace oft ba neue dn tg ei 
; Pein. The fifth Point alſo aroſe upon this: Statute, ; and it was, whether or:ng:the Plaintiff, being the 
Whetherthe Pa- Grantee of King Edward 6. of the Reverſion of the Meadow which belonged to the; Monaſtery, 
— might by the ſaid Statute enter into the Meadow for the Condition brokenzi as well ass hie might 
#0166, may itzhe had been the Grantee of King Henry. 8. Andi it: was faid by thoſe who argued for the Defen- 
4ition broken by dant: that he might not. For; in the Preamble and in che Putview, and iwthe Endrof the Act 
22 * 32 Mention is made only of the: Patentees of the then King, which was King Henry g. and uo Men- 
under the Words tion is made of his Heirs or Succeſſors, and therefore: the Act ſhall not hexe extend ta the Paten- 
Ea. 7 ie ces ofhis Heirs or Succeſſors. And yet it was faid, when a Thing is ſpolæen by the King; r names 
For the Defen. the Kings in many Caſes it ſhall contain his Heirs or Sueceſſors. As the Statute de religitſim which 
dant. pfohibits Mortmain, fays,” that if the Lords immediate: don't enter within the Time limited. we 
* See Co. Lit. Will immediately take ſuch Lands and Tenements into our Hands, and thereof infeoff others. So 
2158. Ini.742«the Statute. of Magna Charta «ap: 17. 1ayss NeFheriff, Scam and other aur hailiſti ſpall hold Pleas 
4 Inft. 352. , our Crom. And the Statute de FPreregatiua Regis, Which in ſome Points is a Statute, and in 
4. eg vi 4. ſome not,: lays, the Lord the, King ſball have, &c. And ſo the Statute of νετνỹC herta cap. 11. 
224. pls $4.24, Which ſays, Common Pleas, all ur follow gun Court, ts. and ſuch otlier Statutes, whereof ther: 
U are an infmite Number that ſpeak of the King only, haveſbten expounded to extend to his Heirs 
Vin, Abr. dt. and Sueceſſors, to give them Benefit or to bind them. And the Reaſon is becauſe! the King is à Body 
pp ing eg politic, and when an Act ſays, ibe King, or ſays, toe, it is always ſpoken in the Petſon of him as 
8 Eing, and iu his Dignity Royal, and therefore it includes allthoſe who enjoy his Function. But in 
See en. h. our Caſe here the Act firſt names the King in the Preamble with a ſpecial Mark ↄf Diſtinction adapt 
ed to himſelf, for it ſays, a, 4% all Grantees and Patertees of the King our Sovertign Lord, aof ſundry Ma- 
ners, fc, late belinging to Manaſteries, c. come to the Hands of b King's Majeſty after the '41b Dey e 
February in the 27 Year of: bis Reign; where this Addition of:the Monaſteries coming to his Hands 
is as ſtrong and lively a Demon Renting of King Henry: gif Man was to point him out with, his 
It 3 ws ba Finger. 
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Finger. And then in the Purview afterwards, when it ſpeaks of the Patentees of the King, it ſays in 
every Place, our ſaid ſovereign Lord, and concludes in lite Manner and Form as if the Reverſi'n of ſuch 
Lands had not come 10 the Hands of our ſaid ſovereign Lard, which Word (ſaid) has Relation to 
the King beforementioned, and that is, the King to whoſe Hands the Monaſteries came after the 
4th Day of February in the 27th Year of his Reign, which is King Henry 8. only. So that the 
faid Words added to the King mentioned in the Act is a Demonſtration what King is intended. 
As the Statute of 37. H. 8. which gave Power to the King to make Commiſſions to Perſons by 


him to be appointed to enter upon Chauntries, Colleges, and ſuch like, and them to ſuppreſs to 
his own Uſe, did not extend to his Heirs or Succeſſors, for if it had, it would have been in vain 


to have made a new AQ in the 1. Edi. 6. for the Preamble and the reſt of the Words in the Act 
declare that it was the Intent of the Makers of the Act to give King Henry 8. alone the Power 
of ſuppreſſing them. So here the Words of the Act give every one good Cauſe to ſay that 
both the Words and Intent of the Act of 32. H. 8. extend to the Patentees of King Henry 8. but 
not to the Pateniees of his Succeſſors. Wherefore the Patentees of King Edward 6. cannot 
be contained under the Patentees of the King mentioned in the Act. And perhaps it will be ſaid, 
that although the Patentees of King Edward 6. might not be contained in the Words aforeſaid, 
yet King Edward may be contained in the other Words, v/z, in the Clauſe coming in the Pur- 
view under the (as alſo) concerning other Perſons; for (perhaps it may be ſaid) King Edward 
was another Perſon, and as ſuch contained under thoſe Words, and fo ſince the Meadow in our. 
Caſe was belonging to a Monaſtery, the Plaintiff is here by that Means enabled to take Benefit 
of the Condition by Deed. In Anſwer to this it may be ſaid, that King Edward 6. cannot be 
contained under the Words (other Perſons), for thale Words contain only a Body natural, and 
the King, as King, is a Body politic, which cannot be contained under the Term of a Body na- 
tural. Alſo in the ſaid Clauſe the Words are, as alſo all other Perſons being Grantees or Aſſignees to 


. or by our ſaid Sovereign Lord the King, or Io or by any other Perſon or Perſons than the King's Higb- 
neſs, &c, ſo that in the Clauſe of aber Perſons the King is excepted. And, Sir, this Exception 


extends to the Heirs and Succeſſors of the King, for the Heir or Succeſſor of the King is King, 
and this Term ( Highneſs) may well be added to him, for Grace, Majeſty, Highneſs, and *. 
like Terms, may be well applied to the Predeceſſor, or to the Heir or Succeſſor of the King, and 
in ſpeaking now they may properly enough be applied to him who ſhall be Succeſſor; wherefore 
the Heir or Succeſſor ſhall be excepted. But if the Act had ſaid, “others than the King's High- 
* neſs aforeſaid,” then the ſaid King Henry 8. only had been excepted, but as it is, it is general, 
and may extend to the Heir, and ſo out of the general Words (other Perſons) King Edward 6. 
was excepted. And therefore his Patentee in our Caſe is not within the Purview of the Act, and 
conſequently might not enter into the Meadow for the Condition broken. 


On the contrary it was argued by the ſaid Serjeants on the Part of the Plaintiff, and alſo by E cons for the 
Staunford, Saunders, and Brawn Juſtices, * that the Patentees of King Edward 6. are contained Flaintif. 
within the Letter of the Act, and that in the firſt Part of the Purview coming under the (as well) . N. 41. x 
viz. as well all Perſons who ſhall have any Gift or Grant of our ſaid Sovereign Lord, by his Letters-paten!, Bro. Entry con- 
of any Lordſbips, &c which Words (our ſaid ſovereign Lord) may well be referred to the Heir or Suc- wm CA 484, 
ceſſor of the King. For the Heir or Succeſſor may havethe Term of ſovereign Lord, and may be called Dy: 231. pl. 70. 
our ſovereign Lord, and although the Word (ſaid) is referred to King Henty 8. yet is it referred to him, 44 oy (a 
as King. d And King is a Name of Continuance, which ſhall always endure as the Head and Go- v Co. Litt. g. b. 
vernor of the People (as the Law preſumes) as long as the People continue, quia ubi non S ” 
gubernator, ibi diſſipabitur populus, and in this Name the King never dies. And therefore the © Moor 177. 
Death of. him who is the King is in Law called the Demiſe of the King, and not the Death of 8 * 
the King, becauſe thereby he demiſcs the Kingdom to another, and lets another enjoy the Func- 2 Finch 83. 
tion, ſo that the Dignity always continues. And then when the Act gives Remedy to the Pa- ef 23+ 457, 


tentees of our ſaid Sovereign Lord, and Henry 8. is mentioned before to be the King, and ſo 


the Relation is to him, as King, he as King never dies, although his natural Body dies, but 


the King in which Name it has Relation to him does ever continue, and therefore (and the ra- 
ther becauſe it ſeems to be the Intent of the L egiſlature by the reſt of the Act to have the Pur- 
view continue always) the Word (Xing) ſhall extend to King Edward 6. And the Statute of 


Pur veyors made in 25. Ed. 3. has the Style thus, that the Parliament was ſummoned in the Year 


of his Reign of England the 25. and of France the 12. and contains, that our ſaid ſovereign Lord 
by the Aſent, Sc. hath ordained and eſtabliſbed the Things und:r-written , and when the Freaſons 
are there recited, the Act ſays, and of ſuch Treaſon the Forfeiture f the Eſcheats belongs to our 
ſovereign Lord, as well of the Lands and Tenements holden of others as of himſelf, and although the 
AQ there and in divers other Places ſays, our ſovereign Lord, and the King is before named in 
Whoſe Reign it was of England the 25. and of France the 12, which was only King Edward 3. 
yet it extends to all his Heirs and Succeſſors, and ſo has it ever been put in uſe. From whence 
we may ſee that where a Thing is referred to a particular King by the Name of King, in that 
Caſe it may extend to his Heirs or Succeſſors, where the Intent was that the Thing ſhould always 
continue. And ſo here the Patentees of King Edward 6. ſhall be contained under the ſaid Words 
and herein the ſaid three Juſtices agreed. And ſome held, that if King Edward 6. ſhould not 
contained in the Words ſupra, he ſhould be contained in the other Words, viz. (to or by a 
other Perſon or Perſons) well enough, and then the Exception in the Act ſhould extend to Henry 8. 
only. And Saunford Juſtice ſaid, that if he was not within the Words, he ſhould not be within the 


Equity of it, becauſe the Condition is to take away another's Entry, which ſhall be taken ſtrictly. 
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As the - Statute of Pernors of Profits by which it was enafted that a Recovery in Aſſize againſt the 
Ceſtuy que uſe ſhould be good, was not extended by Equity to a Writ of Entry, becauſe it was 
to take away the Land of another, viz. the Land of the Feoffee. But Saunders was againſt 
him in this Point, becauſe the Act was pro bono publicoe. | | 
Brot C. J. Brook Chief Juſtice argued that the Words (the Patentees of our ſaid ſovereign Lord) could 
not extend to the Patentees of other Kings than Henry 8. and that the other Clauſe could not 
contain the Patentees of Edward 6. and that the Patentees of Edward 6. were out of the Words 
of the ſaid Statute, But he argued that the Patentees of Edward 6. ſhould be taken within the 
Equity of the ſaid Statute. For, he ſaid, the Statute was made to remedy the Miſchief gene- 
rally, and there is no Reaſon to ſay that the Patentees of King Henry 8. and the Grantees of 
all other Perſons ſhould be aided by this Statute, and not the Patentees of the Heirs or Suc- 
ceſſors of the King, for it is to be preſumed that Henry 8. would permit a great Part of the Lands 
to deſcend to his Heirs or Succeſſors, who might be ſuppoſed to part with ſome of them; and 
therefore there is no Colour of Reaſon to induce one to believe but that the Makers of the A& 
intended to aid the Patentees of the Heirs of Henry 8. as well as his own Patentees, and to make 
the Proviſion general, and not to ſuffer a Miſchief in equal Degree to remain unremedied. Ard 
therefore he ſaid, we may frequently ſee that where an Act is made to remedy any Miſchief, 
2 Bro, General there in order to aid Things in like Degree one Action has been uſed for another, one Thing 
467 a. c another, one Place for another, and one Perſon for another, notwithſtanding that in ſome 
2Rcl. Abr.828-Caſes the Thing is penal. As an Action of Waſt is given by the Statute of Glouceſter, cap. 5. 
573. Liar. 50. Againſt a Termor for Years, yet by Equity of that Statute a Man ſhall have it againſt him that 
Bab. viene u, holds but for half a Year, notwithſtanding the Statute is penal. So the Statute of Meſtminſte 
S cap, 11. gives an Action againſt the Goaler that lets out of his Priſon him that is committed 
Peſt 467. by theto his Cuſtody for Arrears of Account, yet if one is committed to him upon Condemnation in 
on n Debt, and he lets him go at large, the Party ſhall have an Action of Debt againſt him, not- 
rk „ withſtanding the Act is penal. So the Statute of Y/eftminſfter 2. cap. 3. gives an Action of cui 
B.c, Parlement in vita to the Wife after the Coverture diſſolved by Death, yet if the Coverture is diffolved by 
N * Divorce, the Wife ſhall have a cui ante divortium by the Equity of the Statute. * And a Ferme. 
(e) «nd theBocks4Q2 is given againſt the Pernors of Profits by the Statute of 1. H. 7. cap. 1. yet to execute a Re- 
there cited. mainder in Tail a Man may have a ſcire facias out of a Fine againſt the Pernor of the Profits 
med Bell the Equity of the ſaid Statute. So one Thing ſhall be taken for another, as an Elegit me- 
there cited. dietatem terre ſue is given by the Statute of Weſtminſter 2, cap. 18. yet by an Elegit he ſhall 
Erase 16. aye the Mojety of a Rent, by the Equity thereof. So one place ſhall ſometimes be taken fort 
PE RT another, as the Statute of Magna Charta cap. 12. gives Power to Juſtices of Aſſize to adjourn 
20. a, b. Fitz. Aſſizes before them in itinere ſuo, or for difficulty, into the common Bench, yet it is adjudged 
ri 12. H. 4. that by the Equity of the ſaid Statute they may adjourn Aſſizes before themſelves 
1 H. 14. H. . at Weſtminſter, which is out of their Circuit. So is it with regard to Perſons, * as an Action of 
13. b. Per Je- Treſpaſs de bonis aſportatis is given to Executors by the Statute of 4. Ed. 3. cap. 7. yet an Ad- 
mail, ©: 13.54 miniſtrator ſhall have the Writ by Equity thereof. So one of the Adminiſtrators coming by 
b. Hardr. 211. Diſtreſs ſhall anſwer by the Equity of the Statute of 9. Ed. 3. cap. 3. which gives it againſt Exe- 
Send. 4. cutors. So the Statute of Glouceſter cap. 3. ordains that the Iffue of the Wife ſhall not be bar- 
 Godolph. Orph. red by the Warranty of the Huſband Tenant by the Curteſy except with Aſſets, yet it is ex- 
Leg. 10% tended by Equity to the Iſſue in Tail. So where the Statute of Weſtminſter 1. cap. 39. ſays that 
Fig oat hr ook it ſhall be a good Counterplea of Voucher to ſay that his Anceſtor whoſe Heir he is was the 
Ante 36. (9. firſt that abated, by the Equity of the Statute it is taken a good Counterplea to ſay that his 
Dock we cit. Predeceſſor was the firſt that abated. * So the Statute de donis conditionalibus ordains, that they, 
ed, to whom the Land was given under ſuch Condition, ſhall have no Power to alien the Land ſo given, 
i See Ante 127 but that it ſpall remain lo tbe Iſſue of them to whom it was given, after their Death, yet by the 
es there cir Equity of the | Statute it is taken that the Iſſue of the Donees are reſtrained from aliening the 
ed. Tenements to Bar their Iſſues, as well as the Donees to whom the Lands wele firſt given, * S0 
k 40. — pl. a. the Statute of 25. Ed. 3. ordains, that the Incumbent ſhall anſwer to the King's Title; and by 
= Vouch, the Equity of that Statute he ſhall plead againſt all other Patrons. To conclude then, foral- 
oe 43. much as Statutes heretofore made to relieve © the people from Trouble, and to take away Miſ- 
Vin. Abt. tit. Chief from them, have been enlarged by Equity, ſo that one Action has been extended further, 
S taken for another, one Thing for another, one Place for another, and one Perſon for an- 
; ET _ other, why then ſhould not our Act here, being made to relieve the People from Trouble, and 
Ante 13. (+) nato remove a Miſchief that was ſuffered at the common Law, be extended by Equity? And why 
nie Aon ſhall not the Iflue of the King be taken within the Equity of this Statute which ſpeaks of his Fa- 
=>, 6 ther, as well as the Iſſue of the Donee in Tail is taken within the Equity of the Statute de don“ 
x 3.b, Per Pollard, conditionalibus which ſpeaks of his Father ? And why ſhall not all Perſons, Patentees of the 
l K. Jones 62. DOD of the King, be contained within the Equity of this Statute which was made touching the 
Sed Contra P.44: Patentees of the King, and their Termors, as well as all perſons are contained within the E- 
— L. uity of the ſaid Statute of 25. Ed. 3. made touching the King and his Incumbents? Certainly 
aric'Bro.Encum-( he {aid) I know no Reaſon to the contrary, for there is as great Cauſe for them to be taken with- 
14 45. 06.2 the Equity of the ſaid Statute, as there are in the other Caſes. For which reaſon it ſeems 
pl. s. to me that Hill the Patentee of King Edward 6. may have Benefit of this Statute. And he 
| held that he. ſhould be aided by the Equity, and not by the Words, and the other three Jul- 
tices held that he ſhould be aided by the Words of the Act. So that all of them agreed in this, 


that the Plaintiff was within the Remedy of the Statute, And 
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And afterwards becauſe the Pien in Bar as to the Treſpaſs in the Meſſrage and Land was 

00d, and the Replication of the Plaintiff as to it was goad, and gave the Plaintiff good Cauſe 
— avoid the Leaſe made of the Meſſuage and Land, and was a ſufficient Title to Plaintiff 
for the Cauſes ſhewn, and the Defendant demurred without Cauſe, it was awarded that the 
Plaintiff, as to the Treſpaſs in the Meſſuage and Land, ſhould recover his Damages. And as 
to the Treſpaſs in the Meadow, foraſmuch as the Plea in Bar as to it was good, and the Re- 
plication was ſufficient to avoid the Leaſe thereof for the Cauſe ſhewn, and the Rejoinder was a 
ſufficient Rejoinder to the Replicarion, and contained a direct Traverſe to the Matter of the 
Replication, viz. to the Plaintiff's being upon the Land, and to the Demand of the Rent al- 
ledged by the Replication, as is before recited in the Argument, and foraſmuch as the Plaintiff 
by bis Surrejoinder demurred in Law where he ought not to have done ſo, becauſe the Traverſe 
was ſufficient, but he ought to have Joined Iſſue, for that his Replication was traverſed, as is ſhewn 


before in the Argument, and by that Demurrer he refuſed the Iſſue which was receivable, for 
this Reaſon it was awarded that the Plaintiff, as to the Tre 


{paſs in the Meadow, ſhould be bar- 
red, which Judgment was as follows. 


At which Day here came as well the aforeſaid . William Hill, as the aforeſaid Fobn Grange by The reg of he 

their Attornies aforeſaid, and thereupon as well the aforefaid Plea of the aforeſaid William above Rc. 
by replying pleaded to the Treſpaſs aforeſaid done in the aforeſaid Meſſuage and 100 Acres of 
Land with the Appurtenances, as the aforeſaid Plea of the aforeſaid John above by rejoining plead- 
ed to the Treſpas aforeſaid done in the aforeſaid 100 Acres of Meadow with the Appurtenan- 
ces, being ſeen, heard, and by the Juſtices here more fully underſtood, it ſeems to the ſime Juſ- 


' tices here that the aforeſaid Plea of the aforeſaid William in Manner and Form aforeſaid above 


by replying pleaded to the Treſpaſs aforeſaid done in the aforeſaid Meſſuage and 100 Acres of 
Land with the Appurtenances is ſufficient in Law for the ſaid William to have and maintain his 
Action aforeſaid thereof againſt the aforeſaid Fobn; wherefore it is conſidered that the ſame lim Jo%mend 
do recover againſt the aforeſaid John his Damages by reaſon of the Treſpaſs aforeſaid done in the | 
aforeſaid Meſſuage and 100 Acres of Land with the Appurtenances, beſides his Coſts and Ex- 
pences by him about his Suit in this behalf laid out, to the Value of 100 s. and for the ſaid Coſts 

and Expences to the Value of five Marks with the Aſſent of the ſaid William by the Court here 

io be taxed : And that the aforeſaid John be taken, c. And alſo it ſeems to the ſame Juſtices 

here, that the aforeſaid Plea of the aforeſaid John in Manner and Form aſoreſaid above by rejoin- 

ing pleaded to the Treſpaſs aforeſaid done in the aforeſaid x00 Acres of Meadow with the Appur- 
tenances, is ſufficient in Law to preclude the ſaid William from having his Action aforeſaid there- 

of againſt the aforeſaid Fohn; wherefore it is conſidered that the aforeſaid William, as to the afore- 

ſaid Treſpaſs done in the aforeſaid 100 Acres of Meadow with the Appurtenances take nothin 


by his Writ aforeſaid thereof, but that he be in Mercy for his falſe Claim therein, and that — 
aforeſaid Jobn go thereupon without Day, Cc. 


So note (Reader) that each of the five Points is warranted by the ſaid Judęment; for if the Bar Nets bos by the 
bad been inſufficient to convey the Land to the Defendant by the Leaſe made by Pate, then the Demur- 
rer being upon the Replication made to the Bar, as it is here, the Judgment thereupon ought to be that 
ibe Parties ſhould replead as to the Land. T For if the Bar is naught, and a Replication is made to it,  M. 7. H. . 4. 
and a Demurrer is upon the Replication, the Judę ment ought to be that they ſhall replead. But the ar. Be. j. 
Judgment here being that the Plaintiff ſball recover, proves the Bar good, and the Replication alſo. 
And if the Replication is proved by the Judgment to be good, ergo the Judgment proves that Hill 
ſhall have the Rent due at Michaelmas for the Meſſuage and Land, and alſo that be ſhall enter for 
the condition broken. And the other Judgment, viz. as to the Meadow, proves the Replication good 
for the ſame, and proves that Hill being the Patentee of King Edward 6. may enter into it for * Heath's Max. 
the Condition broken, for if he might not, from thence it would follow that the Replication was in- 8 
ſufficient as to the Meadow. And if the Replication had been inſufficient as to the Meadow, ſee 


it is greatly | 
that the Demurrer as to it is upon the Rejoinder, the Judgment ought to bave been that the 2 — * 
foould * replead, cauſa qua ſupra, But foraſmuch as the Judgment is that the Plaintiff ſhall be not be given a- 
barred, from thence it follows that the Replication as to the Meadow is taken by the Judgment to be — on 
200d, and the Rejoinder alſo. And if the Rejoinder is good, from thence it follows that the Plaintiff's Pies, for by the 
being upon the Land at the Time mentioned by him and his Demand is ſufficiently denied, and that . | 
the laſt Inſtant of the tenth Day is ſufficient for the Leſſee to be upon the Land to tender the Rent, al- pleader after Be- 
though be was not there from the riſing until the ſett 


rams each of the five Points to be as it is before reported. 


In 


T8 The Pleadings: Norwood 22/us Read, © 
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In the Month of Auguſt in the third and fourth Years of the Reign of King Philip and Deen 
Mary, Gawdy and Richard Catline Serjeants, both of the County of Norfolk, died, upon 
whom this Epitaph was made. 


Munere Gaudzo junctus, virtute, labore, 
Temporibus, patria, fortuna, moribus, annis, 
Funere conjunctus, terras Catilina reliquit. 
Felices ambo, pariter quos vita beatos 
Fecerat, et ſimili pariter mors funere merſit. 
Corpore major eras, Gaudæe, minuſque timebas, 
Cætera cum ſocio ſocius Catilina tenebat. 
Orbis ſuis lugit Norfolcia mœſta Patronis, 
Et dolet amiſſas geminato vulnere vires. 
Hos Marte regni florentes viderit annus 
Tertius, Auguſtus conjunxit funere menſis. 
Vos, quibus eſt juris noſtratis propria cura, 
Vivite juſtitiæ memores, mortiſque futuræ: 
Gratia non violet, non ulla potentia, leges, 
Ut Catilina jacet, fic cætera turba jacebit. 


A Report of a Judgment given in the King's Bench in the Term of St. Hillary in the fourth 
and fifth Years of the Reign of King Philip and Queen Mary, upon a Demurrer in Law 


| | on 4 Declaration by Bill upon the Cafe exhibited by Richard Norwood Plaintiff” again} 
110 Thomas Norwood and Edward Read, Executors of the Teſiament of Thomas Gray, De- 
fl v; fendants. The Record is to be ſeen amongſt the Records of Eaſter Term 3 & 4. P. & M. 
1 Rot. 188. and is as follows. 

| Decleration: E it remembered, that on Wedneſday next after fifteen Days of Zafler this ſame Term before 


| the Lord the King and Lady the Queen at Weſtminſter came Richard Norwood by Francis 
Sandbach his Attorney, and produced here in the Court of the ſaid Lord the King and Lady 
4 | , the Queen then there his certain Bill againſt Thomas Norwood the elder and Edward Read, Exe— 
i | | cutors of the laſt Will and Teſtament of Thomas Gray, in the Cuſtody of the Marſhal, Sc. of 
a Plea of Treſpaſs upon the Caſe; and there are Pledges of proſecuting, viz. John Doe and Rich- 
ard Roe, which ſaid Bill follows in theſe Words. London, to wit, Richard Norwood complains of 
Thomas Norwood the elder and Edward Read, Executors of the laſt Will and Teſtament of The- 
mas Gray, in the Cuſtody of the Marſhal of the Marſhalſea of the Lord the King and Lady the 
een before the ſaid King and Queen being, for this, viz. whereas the aforeſaid Richard Ner- 
wood in the Lifetime of the aforeſaid Thomas Gray, viz. the ſecond Day of April in the ſecond and 
third Years of the Reign of the Lord the King and Lady the Queen now, at London in the Pa- 
riſh of St. Sepulchre in the Ward of Faringdon without, at the ſpecial Inſtance and Requeſt of 
the aforeſaid Thomas Gray had delivered to the ſame Thomas Gray to the proper Uſe and he- 
hoof of him the ſaid Thomas Gray forty Shillings of lawful Money of England, the ſame Thomas 
Gray in conſideration of the ſame forty Shillings to him, as is aforeſaid, paid, then and there 
to the aforeſaid Richard Norwood faithfully promiſed and aſſumed upon himſelf that he the 
ſame Thomas Gray his Executors or Aſſigns ſhould well and faithfully deliver to the aforeſaid 
Richard Norwood at Ramſgate in the Iſle of Thanet in the County of Kent, ſixty Quarters of Wheat 
of full Meaſure in Manner and Form following, viz. on the Feaſt of St. Andrew the Apoſtle then 
next following, or within three Weeks next following after the ſame Feaſt, twenty and five Quar- 
ters of Wheat of full Meaſure, and on the Feaſt of the Annynciation of the bleſſed Virgin Mary 
then next following, other twenty-five Quarters of Wheat of full Meaſure, being the Reſidue of 
the aforeſaid fifty Quarters of Wheat, for thirty and three Pounds, ſix Shillings, and eight 
Pence of lawful Money of England to be paid to the ſame Thomas. Gray his Executors or Al- 
ſigns by the aforeſaid Richard Norwood in Manner and Form following, viz. ſixteen Pounds, 
thirteen Shillings, and four Pence thereof to be paid immediately after the Delivery of the aforeſaid 
twenty-five Quarters of Wheat to be delivered on the aforeſaid Feaſt of St. Andrew the Apoſtle, or 
within three Weeks next following after the ſ:me Feaſt, as is aforeſaid, and other ſixteen Pounds, 
5 thirteen 
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A thirteen Shillings, and four Pence, being the Reſidue thereof, to be paid immediately after the 

Delivery of the aforeſaid twenty-five Quarters of Wheat to be delivered on the aforeſaid Feaſt of 

the Annunciation of the bleſſed Virgin Mary, as is aforeſaid, nevertheleſs the aforeſaid Thomas 

Gray, who after the aforeſaid Feaſt of the Annunciation of the bleſſed Virgin Mary next after the 

Aſſumption aforeſaid was alive at the Pariſh of St. Peter in the Iſle of Thanet in the ſaid Coun- 

ty of Kent, his Promiſe and Aſſumption aforeſaid not regarding, but the aforeſaid Richard Nor- 

wood in this Behalf craftily and ſubtily intending to deceive and defraud, the ſame fifty Quar- 

ters of Wheat, or any Part thereof to the aforeſaid Richard Norwood (although the ſame Thomas 

Gray was often requeſted thereunto by the aforeſaid Richard, and although the aforeſaid Richard 

at the ſeveral Times aforeſaid on which the ſaid Wheat ſhould have been delivered in Form afore- 

ſaid was ready at Ramſgate aforeſaid to receive the ſaid Wheat ſo (as is aforeſaid) ſeverally to be 

delivered, and to pay to the ſame Thomas the aforeſaid ſeveral Sums of Money which he ought 

to pay immediately after the ſeveral Receipts of the Wheat aforeſaid in Form aforeſaid) hath not 

delivered, but the ſame to deliver to him wholly refuſed in his Lifetime ; and alſo the aforeſaid 

Thomas Norwood and Edward Read, Executors of the Teſtament of the ſame Thomas Gray (to 

whoſe Hands the Money, Goods and Chattles which belonged to the aforeſaid Thomas Gray at the 
Time of his Death, ſufficient to ſatisfy as well all the Debrs which the ſame Thomas Gray owed 
to any Perſon or Perſons at the Time of his Death, as to ſatisfy the ſame Richard for the true Va- 
lue of the aforeſaid fifty Quarters of Wheat in Manner and Form aforeſaid to be delivered, after 
the Death of the ſame Thomas Gray came, and were in their Hands at the Time of obtaining this 
Bill) after the Death of the ſaid Thomas Gray have wholly refuſed, and yet do refuſe to deliver the 
ſame to the ſaid Richard Norwood; by reaſon whereof the ſame Richard Nerwood in his Credit 
with divers Subjects of the ſaid Lord the King and Lady the Queen now, and eſpecially with Ralph 
Manning and Criftopher Stranſbam, to whom the ſame Richard Norwood had ſold the ſaid fifty Quar- 
ters of Wheat, and to whom the ſame Richard Norwood, relying upon the faithful Performance of 
the Promiſe and Aſſuinption aforeſaid, had promiſed to pay and content the ſame fifty Quarters 
of Wheat at a certain Time now paſt, is greatly hurt and damnified, and has Damage to the Value 
of 200 Marks, and therefore he brings the Suit, &c. | - 

And the aforeſaid Thomas Norwood and Edward Read by Fobn Goldwell their Attorney come Defendants de- 
and defend the Force and Injury when, Ec. and ſay that the aforeſaid Richard his Action afore- duda. 
faid againſt them oughr not to have or maintain, becauſe they ſay that the Declaration aforeſaid 
of the aforeſaid Richard is inſufficient in Law, to which the ſame Thomas Norwood and Edward 
Read have no Neceſſity, nor are by the Law of the Land in any wiſe bound to anſwer, Where- 
fore for want of a ſufficient Declaration in this behalf, they pray Judgment, and that the afore- 
ſaid Richard may be precluded from having his Action aforeſaid againſt them the ſaid Thomas 
Norwood and Edward Read, c. | | | 

And the aforeſaid Richard ſays that his Declaration aforeſaid is good and ſufficient in Law to Jointer in De- 
have and maintain his Action aforeſaid againſt the ſaid Thomas and Edward, which ſaid Declara- 2 

tion the ſame Richard is ready to verify, whereunto the ſaid Thomas and Edward do not anſwer, 

nor the ſame hitherto in any wiſe deny; wherefore the ſame Richard prays Judgment, and his 
Damages aforeſaid by reaſon of the non-Performance of the Aſſumption and Promiſe aforeſaid 

to be adjudged to him, c. And becauſe the Court of the Lord the King and Lady the Queen 

Here are not yet adviſed of giving their Judgment of and upon the Premiſſes, Day therefore is 

given to the Parties aforeſaid before the Lord the King and Lady the Queen at Weſtminſter Continuance, 
until Friday next after the Morrow of the Holy Trinity, to hear their Judgment of and upon the 
Premiſſes, £&c. becauſc the Court of the Lord the King and Lady the Queen here thereof not 

yet, &c. | 


The Plaintiff declares that the ſaid Teſtator, in conſideration of 40 s. to him paid by the Plain- The Cas. 


tiff, promiſed and aſſumed to deliver to the Plaintiff fifty Quarters of Wheat at a certain Place, 888 . 


and at two certain Days, for 331. 6s. 84. to be paid him by the Plaintiff by equal Portions im- an Executor up- 
mediately after the Delivery, that is to ſay, at each of the Days of Delivery 161. 13s. 4d. And gun. Con- 
he declares further that the Teſtator lived until after the laſt Day; and that although the Plain- ter. 8. P. 46 
tiff was ready at the Place and Days to receive the ſaid Wheat, and to have paid.his Money en 

for it, yet the Teſtator did not deliver to him the Wheat nor any Part thereof at the Days and 9 Co. 87 Pi- 


Place, c. according to the ſaid Aſſumption; and alſo that the Defendants themſelves, (to 8 


"whoſe Hands the Money, Goods, and Chattles which belonged to the Teſtator at the Time of Codb. 176 
his Death, ſufficient as well to ſatisfy all the Debts which he owed to any Perſon whatever, as Gf Ne 


to ſatisfy the Plaintiff himſelf for the ſaid Wheat in Manner and Form aforeſaid to be delivered, . Richard. 
came, and were in their Hands at the Time of exhibiting the Bill,) after the Death of the A 


Teftator have not delivered the ſame to the Plaintiff, but wholly refuſe to deliver them, to the. 1 Sid. 333 


cer * Lev. 


Damage of the Plaintiff 200 Marks. And upon this Declaration the Defendants demur in Law. 207 — 


And it was argued in Michaelmas Term in the fourth and fifth Years of the Reign of the pre- 5 


ſent King and Queen by Loveleſs and Gerard on the Part of the Defendants, and by Foſſet and 9 


Manwood on the Part of the Plaintiff, (as I heard, for I was not preſent at all.) And it 20% Godolph. 
was debated whether or no an Action on the Caſe lay againſt the Executors upon ſuch an Aſ.- 5. Wen. Gf 


of Exec. 121. 
Nelſ. Lex. Teſ- 


— * 1 Ka: " . - wh * 
F 0 * * 
wa 9 — — # re S. » * 


2 =. * 5 * — . 2 — : * 
g — Liar i — r x at WS, eo 
" 8 * 1 — 1 a ? * 2 1 
—. _—_ II»: 34g. . — os "Wet RE 


- 
= * 
4 A — — 1 122 


2 


. VE Ts Ts TT Re. 
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For the Deſen- ſumption of the Teſtator, which Aſſumption (it was ſaid for the Defendants,) was no other tha 
— a ſimple Contract, and if the Executors ſhould be charged by ſuch a Contract, by the ſame 
| Reaſon they ſhould be charged by every Contract executory, as well for Debt as for other 
* 4 Co. 64. a. Things. For every Contract executory is an * aſump/it in itſelf, and it would be inconvenient to 
e hk” charge them as well by Contracts made by Parol in pats, as by Specialties, for of the former they 
a Fitz, Exctu- cannot have Knowledge. And further it was ſaid, that there are divers Precedents in this Court, 
ae. 1% which have been ſhewn to you (my Lords), that in ſuch Actions as our's is here brought againſt 
cant. Theol. Dig. Executors, the Executors have pleaded in Bar, and upon the Pleas tried for the Plaintiffs they 


nn have recovered, yet this does not prove the Law againſt us in our Caſe, we having demurred in 


Vaugh. 9), 98, Law. For the Book of 13. H. 6. ſays that in an Action of Debt brought againſt Executors 
On. J. — upon a ſimple Contract, or the like, wherein the Teſtator might have waged his Law, if the Exe- 


294. Yev. 56. cutor will not demur at firſt, but will plead ſome other Plea in Bar, which is found againſt him, 
r he ſhall not take advantage of it in Arreſt of Judgment or by Writ of Error; and therein the 


&c. 355- d Book agrees with Reaſon, for when the Executor anſwers to the Debt, and avoids it by another 
go. Cie. E. 4:2, Plea, he has loſt the Favour given him by the Law, which would not force him to anſwer to 


426, Per Fenner it at all, becauſe it preſumes that he could not have Knowledge of it, being only a Contract, and 


But Moor 366. therefore for the Ignorance which the Law preſumes in Executors, it will not compel them to 


pl. $00. repor®® anſwer to the Debt; but when they plead other Matter in diſcharge of ir, thereby they take up- 
7 that che On them Knowledge of the Contract, and go about to diſcharge it by other Matter than by Igno- 


wy bere 7” range, and therefore by taking upon them Knowledge of the Contract, they have loſt the Advan- 
be Lawz to tage which they might have taken in reſpect of the Preſumption in Law of their Ignorance of it. 


nee ke ones And ſo the Precedents ſhewn to you ſtand well with the ſaid Book, and do not make againſt us, 


Hugs/en's Cale. for we have demurred in Law, by which we don't take upon us any Knowledge of the Contract, 


U but pray to have the Benefit which the Law has given us for the Preſumption of Ignorance, 


is row ſettled a- Or for ſome other Cauſe. And there is no Cale ruled touching our Matter but one, which 
8 is the Cafe in 12. H. 8. where one brought an Action upon the Caſe againſt Executors upon 


hre. a Promiſe! made by the Teſtator, that if one who bought ſome Goods of the Plaintiff did not 
* M. * 3. pay the Plaintiff for them, he (the Leſtator) would pay him for them; and it was adjudged 
72, pl. 3. Bro: (as it is there reported) that the Plaintiff ſhould recover againſt the Executors upon this Action. 
: * — But it does not appear there whether the Defendants demurred in Judgment or not, for perhaps 
e pleaded ſome Matter in Bar to it after they had heard the Opinion of ſome of the Judges, and 

tors J. a. pl. 6, if they did ſo, and it was tried againſt them, then is the Caſe in Point with what is mentioned a- 

See r Keb. 335. bove. And admitting that Judgment was there given upon Demurrer, yet pleaſe to hear what 
itis faid that this Fitzherbert ſays in 27. H. 8. concerning the ſame Caſe, for he ſaith thus, I was of Counſel 
ee with one Clement of London in an Action upon the Caſe brought againſt Executors upon the 
tion on the Caſe ( like Matter, viz. upon a Contract without Specialty, and the Caſe was adjudged with me by 
——— * Fineux and Coniſby againſt the Executors; but I hold the Law to be clearly otherwiſe, and that 
fe of the Tefta- * they gave that Judgment without any Advice, but only upon their own Opinions.” And when 
1 — = wir one told him that this Caſe. was in the Report of 12. H. 8. above-mentioned, Fitzberbert ſaid, 
4 on great Reaſon, ** put that Caſe out of your Books, for it is not Law without Doubt.“ So that (it was ſaid) 
< T. 27. H. 3. the Authority of the ſaid Caſe in 12. H. 8. is impeached by Fitzherbert, who was of Counſel 
23; pl. 21- Bro. therein for the Plaintiff, for whom the Judgment was given, which he held to be erroneous, 
Caſe 4. B. N. ©, and he was a Judge of great Fame. And indeed the Judgment there ſeems to be againſt the 
$350%% Principles of Law, becauſe ſuch an Aſſumprion is but a Contract in pais, as a Contract of Debt is. 
| And further it was ſaid, that if the ſaid Book of 12. H. 8.;was Law, yet the Declaration 
here is not good. For in the Book of 12. H. 8. the Plaintiff ſurmiſed in his Declaration that the 


Teſtator had left to his Executors Aſſets to pay all Debts and all Legacies, and to content him 


ll - alſo, but here the Plaintiff has only averred that the Executors have Aſſets to pay all Debts, and 


to ſatisfy him, and has omitted to aver that they have Aſſets to pay the Legacies, and it is rea- 

ſonable that Legacies ſhould be paid before ſuch a Duty as this is here; and for this Cauſe 
2 alſo, it was ſaid, the Bill is inſufficient. 71 | 
E contra for the On the other Side it was ſaid that the Tellator could not have “ waged his Law in this Caſe, 


Plaiotiſl. © and where he could not do that, an Action lies againſt his Executors by the Rule of the common 
Ow Law, T For it is not reaſonable that. if they have Aſſets to pay the Debts and Legacies, and alſo 
ger of Law does to ſatisfy the Plaintiff himſelf, that they ſhould-retain the reſt of the Goods to their own Uſe. 


not lie, Bro. Ley And to pay this is no Way prejudicial, but charitable and beneficial for the Soul of the Teftator, 


Gager 22. Co. 


Lit. 295. a but to leave it unpaid is good to none but the Executors, and they ought not to have the Benefit 
1. 944 of it, for that was not the Intent of the Teſtator, and they are no more than © Miniſters and 


3 E Diſtributors of the Goods of the deceaſed, and by applying the Benefit of his Debts to themſelves 


Went, Off. of they are guilty of a Breach of that Truſt which the deceaſed repoſed in them, And the ſaid 


Frec. 122. Nell. Judgment in 12. H. 8. being given by the Court is not fo eaſily to be rejected by the ſaying of 
nr Fitzherbert, And as to the Objection, viz. that the Plaintiff has omitted in the Declaration to 


Abr. 268. G. aver that the Executors have Aſſets over and above paying the Legacies allo, the Juſtices have 
n more Cauſe to ſtay upon this than upon the principal Matter, and they would do well to order 
ea ss, the Record of the ſaid Caſe in 12. H. 8. to be ſearched and ſhewn to them; which was done 


| pple 4" , accordingly. s And the Caſe was entered in Mich. Term Anno 12. H. 8. Rot. 40. and it was be- 
. Entw. „ © 


P12, tween Oliver Cleymond Plaintiff, and Robert Vincent and Thomaſin his Wife, Executrix of the Te- 
+ That an Exe- ſtament of Penſon, Defendants, and it was not demurred in Law upon the Caſe, but the Defen- 


8 may not | 4 | 
deenes Ger dants pleaded in Bat, as appears by the Record: and the Record was not“ as the Book of Re- 
ſidue of the Te. ho 
tatoe's Goods to his own Uſe, 2 Inſt. 33. 9 Co. $8. b. go. 2. Swinb. 382, 467, e g Co. 88. b. Wentw, Off. of Exec, 83. f 2 Ca. bo. be 
x Sce the Record of the Caſe recited at large 9 Co. 8g. a. Þ 8 it is laid 9 Co. 90. b. 2 Brownl, 133. | 
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Mort is, as to the Poiat of Averment of Aſſets to pay Legacies, but the Averment of Aſſets in fu an Adios 
the Record was only to pay all Debts, and to content the Plaintiff alſo, and there was no A- 3 
verment of Aſſets to pay Legacies contained in the Record. Wherefore all the Juſtices agreed 5 vpon a ſimple 
that the Declaration was good, and that the Executors ſhould be chargeable to the Plaintiff, and Teftator, = 
without ſolemn Argument they gave Judgment for the Plaintiff, and that he ſhould have a Plaintiff needs 


not to aver that 


| Writ to enquire of the Damages, as appears hereafter by the Record. 195g To 4d cm 


Legacies. 8. P. 


t Rol. Abr. 92 T. J. pl. 1. 9 Co. 90 b. 2 Brownl, 138. See Wentw. Off. of Exec. 155, 313. 


At which Day before the Lord the King and Lady the Queen at Weſtminſter came the Parties The red of the 
aforeſaid by their Attornies atoreſaid, and becauſe the Court of the Lord the King and Lady the — 
Queen here is not adviſed of giving their Judgment of and upon the Premiſſes, Day is given to 
the Parties aforeſaid beſore the Lord the King and Lady the Queen at Weſtminſter until Satur- 
day next after the Octave of Sf. Michael to hear their Judgment thereon, becauſe the Court of 
the Lord the King and Lady the Queen here thereof not yet, c. At which Day before the 

Lord the King and Lady the Queen at Weſtminſter came the Parties aforeſaid by their Attornies 

aforeſaid, whereupon the Declaration aforeſaid, and all and ſingular the Premiſſes contained in the 

ſame being ſeen, and by the Court of the Lord the King and Lady the Queen here more fully 
-underſtood, and mature Deliberation being had thereupon, for that it ſeems to the ſame Court 

of the Lord the King and Lady the Queen here that the ſame Declaration is good and ſufficient _ 

in Law; therefore it is conſidered that the aforeſaid Richard Norwood do recover his Damages by CREE. 
reaſon of the Premiſſes againſt the aforeſaid Thomas and Edward +. But becauſe it is unknown to J»igment is 
the Court of the Lord the King and Lady the Queen here what Damages the aforeſaid Richard Befendant gin 
has ſuſtained as well by reaſon of the Premiſſes, as for his “ Coſts and Charges by him about — as if he 
his Suit in this Behalf laid out, therefore it is commanded to the Sheriffs of London that by the exec, 


Executor, not 


Oaths of twelve good and lawful Men of their Bailiwick they ſhould diligently enquire what Da- fxingituponthe 

-mages the aforeſaid Richard has ſuſtained, as well by reaſon of the Premiſſes, as for his Coſts «cp 4 . 

and Charges by him about his Suit in this Behalf laid out; and that they return the Inquiſition feli includes 

which they ſhould take thereupon, under their Seals, Cc. and the Seals, Sc. to the Lord the See Wentw.ON 

King and Lady the Queen at Weſtminſter on Monday next after the Morrow of the Purification of f Rxec. 193. 

the bleſſed Mary, together with the King's Writ thereupon to them directed. The ſame Day is A. 10 88 

given to the aforeſaid Richard there, &c. 6. $30 165. : 
It bas been greatly doubted fince the ſaid Caſe in 12. H. 8. was ruled, if the Afion here would lie Nea bene by the 

by Law, and if the ſaid Caſe in 12. H. 8. was well adjudged, or not: || And it has been the Opinion of Wer. 

many wiſe and learned men in our Law, that by the ancient Law the Mion was not maintenable againſt y crompt. J. o. 

the Executors in the Caſe ſupra, but that Conſcience has encroached this Caſe upon the common Law. 66. 4. b. 

But it ſeems to be otherwiſe, and alſo it ſeems that the Action ſhall be maintenable againſt the Exe- 

cutors, without ſur miſing that they have Aſſets to pay Debts, and to ſatisfy the Plaintiff alſo. For it does 

not appear to the Court that there was any Debt due by the Teſtator, and if there was any Debt due 

by Specialty to another, and the Executor had not Aſſets over and above it to pay the Plaintiff, the 

Executor might plead it in Bar. And to prove both theſe Points, note the Caſe in * g. Ed. 3. in Itinere . „ . 3%. 

North: which appears there as follows, vi. Robert de T. brought a Bill of Debt againſt the Exe- 

« cutors of one D. and the Bill recited that the ſame D. their Teſtator was bound to the aforeſaid 

Robert in 20s. by Reaſon that one Geffery was bound to the ſaid Robert in ihe ſaid Money for 

* ten Quarters of Wheat ſold io him, of which Geffery the ſame Robert on a certain Day, Year, 

« and Place demanded the Money aforeſaid in the Preſence of the ſame D. whoſe Executors they (the 

«© Defendants) are, at which Time be the ſame D. granted to pay the ſame Money at a certain Day for 

&« the ſame Geffery, at which Day he requeſted him to pay it, and he to pay, Sc. And it was ſaid 

en bebalf of the Executors, that Robert demanded this Debt of them by force of a Grant, and 

e ſhewed nothing for it, wherefore they demanded Judgment if to this Bill they ought to anſwer. Ro- 

« bert ſaid that this Grant (whereof he counted) was not without Cauſe, but that it was by reaſon of 

* the Debt of Geffery who was bound to us in this Debt for a certain Cauſe alſo, as our Bill ſup- 

« poſes, and therefore it ſeems to us that you ſhall be driven to anſwer to this Grant upon ſuch Cauſe. 

« The Executors ſaid that they were entire Strangers to the Cauſe, and their Teſtator likewiſe, and 

4e therefore there was nothing io compel them to anſwer but the Grant, which was inſufficient thereto, 

«* as they were adviſed, Notwithſtanding they were put to anſwer,” 
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Trinity Term 4 & 5. Philip and Mary. in C. B 


A Report of the Opiniems of the Juſlices of both Benches in an Action of Debt brought 

Thomas Woodward Plaintiff againſi the Lord Darcy of Chich and others Defendant, 
_ which Opinions were declared in Trinity Term in the fourth and fifth Tears of the Reign 
, King Philip and Queen Mary. 3 | 


184 


— . 


How a Creditor 


being Execuror ITT appears amongſt the Records of the Common Bench of Hillary Term 3 & 4 P. & M. Ret. 


| —— 1 30g. that one Thomas Moodward ſued an Action of Debt in London upon an Obligation for 


pay bs. 140 J. made to him by Sir John Luttrell Knight, againſt Thomas Lord Darcy of Chich, Sir Joby | 
59. a. 63. = Chicheſter Knight, and Humphry Coles Eſquire, Executors of the Teſtament of 7 homas Windham, 


1 who was Executor of the Teſtament of the ſaid Sir Jobn Luttrell. Coles pleaded never Executor, 


304 11 od. 40. nor ever adminiſtered as Executor. The other two pleaded in Bar that the ſaid Sir John Luttrell in 
22 ur. his Lifetime was bound to the ſaid Windbam in a Recognizance of the Force of a Statute- Staple 


2 Bac Abr. 378. according to the Statute for Recovery of Debts, in 200 /. to be paid at a certain Day, at which 
=: he did not pay it, nor at any Time afterwards in his Life. And after the Death of the ſaid Sir 


362, $I Fobn Luttrell, Goods and Chattles to the Value of 200 J. came to the Hands of the ſaid Thomes 


5 apo * pt Windham as Executor of the ſaid Sir 7obn Lultrell, which Goods and Chattles the ſaid Windham 


147, 4 7.185, in his Lifetime retained in his Hands for the Satisfaction of the ſaid 2007. due and owing to him 
Wenge. Off or by the ſaid Sir Jobn Luttrell. And further they ſaid, that the ſaid Thomas Windham in his Life- 
Exec. 31, 14', time had fully adminiſtered all the other Goods and Chattles of the ſaid Sir oba Luttrell, be- 


142, 148. Nell. 


Liz "Tehzm.20s lides the ſaid Goods and Chattles to the Value of the ſaid 200/. And thereupon they demanded 
$03-Lawot Te Judgment i actio. | | 
Denen; And whether or no this was a ſufficient Bar, was put to the Juſtices of the Common Bench, 


7. . and allo to the Juſtices of the King's Bench, as well this preſent Trinity Term in the ſaid 4 & f 


Tears of the Reign of Philip and Mary, as oftentimes in ſeveral other Terms before. And it was 
For thePlainti: ſaid, that the I-aw would not permit the Debtee Executor to retain in his own Hands the Goods 
*P.21:E4.4-3- of the Teſtator his Debtor for the Debt which the Teſtator owed him, for two Cauſes. The 


nr. 48. H.ao, one is, for that when the Debtee takes upon him the Adminiſtration of the Goods of the Teſta- 


F. 5, . be. tor, and fo aſſents to the Executorſhip, as it is here confeſſed by the Record Windham had done, 
Executors 114. thereby the Law has extinguiſhed the Action of the Debtee for ever, and it ſhall be taken that 


The Pigs the Debtee was content to have his Debt remitted, for he might have refuſed the Executorſhip, 


N. Bend. 38 Hutt and might have brought his Action againſt the Ordinary, or other Perſon to whom the Ordinary 
_ balk 400 had committed the Adminiſtration, which bringing of the Action would have been a Diſagree- 


Per Gould], dia. ment to the Executorſhip, arid by ſuch Actien he might have recovered his Debt well enough. 
Fotobe 460-26), * And therefore it was ſaid, there is a Diverſity taken in 21. Ed. 4. viz. if the Debtee makes the 


2 Rac. Abe. 379- Debtor and another his Executors, although the Debtor never adminiſters, yet his Action is 
1 =o 5 gone for ever, which is agreed to by all the Juſtices, according to the Report. And the Reaſon 


pl. 3. Godolph. thereof is good, for the other cannot bring an Action without naming him who does not admi- 
Wine Of. 2 niſter, notwithſtanding his Refuſal ; and they two cannot ſue one of themſelves as Executars 


Exec, 35, 3t- for a perſonal Thing. And therefore in the ſame Caſe the Action is extinguiſhed, although 


ments, c. 356. the Debtor who does not adminiſter but diſagrees dies firſt, and the other ſurvives him. * For 
dM... . 2 Perſonal Action once in Suſpenee by the Act of the Party intitled to it is always extinguiſhed, 
20 b P Ha. But if the Debtor makes the Debtee and another his-Executors, and the Debtee does not ad- 


22 22. a Per miniſter, but dies, there his Executorscſhall have an Action againſt the ſurviving Executor, as 


ecutors 168. M. the Book purports, and ſo is the Diverſity. But if he adminiſters, there his Executors ſhall never 


35 8.6. 35-b have an Action againſt the ſurviving Executor, which being the principal Caſe there, Iſſue was 


Executors 26, Taken whether he adminiſtered in his Life or not, which ſhews that the meddling with the Ad- 


IDEAS miniſtration. is a Diſpenſation of his Action for ever. And in 11. H. 4. the Court took the Lav 


M. 41. Ed. 3. 22. to be, that if the Debtee takes to Wife one of the Executors of the Debtor, who adminiſters, his 
+ Fitz. this. Action is gone, but if ſhe' does not adminiſter, his. Action continues, becauſe he may have an 
17. Theol. Dig. Action againſt the others who have adminiſtered, without naming his Wife. And foraſmuch as 


8 4. in our Cafe Windham knew that the Adminiſtration extinguiſhed his Action, (for Ignorance of 
3 Rel. R. 176. the Law ſhall not be aſcribed to any one, but we are to preſume that he knew the Law, and 
Sai 30) 3's- was well content with the Rule of it) this gives us Cauſe to judge that Minabam was well ſatis. 


948% Finch fied that his Action for this Duty ſhould be loſt for ever. For if Windbam had died inteſtate, and 
ES = the Ordinary had committed the Adminiſtration of the Goods of Sir Fohn-Luttrell to one, and 
Oodolph. Orph. of the Goods of Windham to another, yet the Adminiſtrators of Mindbam ſhould not have had an 
_ 72 ve Action for the Debt againſt the Adminiſtrators of Lultrell, for a perſonal Action once ſuſpended 
$ 3. Went. Off. by the Act or Agreement of the Party is always extinct, and then if a perſonal Thing cannot 
— 4. Nat La. be had but by Action, if the Action is extinguiſhed, the Thing itſelf is extinguiſhed. * As if 


Teſtam, 162. one is bound to a Feme ſole and to a Man in 20/7. and afterwards the Obligor takes the Woman to 
aw 0 Sta- 


5 his Wife, and afterwards ſhe dies, the Duty is extinguiſhed. So here foraſmuch as the Action 
Tonch- of Pre- is extinct, which was the Means to come at the Duty, the Duty itſelf is alſo extinct. And then Vina- 
— bam might not retain the Goods of the Teſtator in Satisfaction of a Duty which was extinct, 
28. P. Salk. zes The ſecond Cauſe why he might not retain the Goods in Satisfaction of his Duty (it 


4 25. Was ſaid) is, for that the Debt which Lutirell owed was a Choſe in Action, to have 


Godoiph. Orph. Which WMindbam ſhould have been driven to his Suit if Luttrell had been alive. And then 
Leg. 114. C1, 2. ; | 

Wentw, on of Exec: 31. Swinb. 350, 351. Nelf. Lex, Teſtam. 204. Ante 35 (e). Yet it was agreed contrary in Croſran and Read's Caſe, 1 Leon. 320, viz. that 

an Action of Debt lay for the ſurviving Co- Executor againſt the Executors oi the Debtor. And ſo is Kelw, 122. b. Per Keble, But the Law ſeems clevrly otheru iſe. 

4 See Ante 36 (d) and the Pooks there cited. e S. P. W. Jones 345 Per Curiam. Swinb. 361. Godolph Orph. Leg. 114. § 1. 115, § 2. Wentw. Off. of 
Fxec, 32. Vin. Abr. tit. Executors H. b. pl. 4. J. b. pl. 4. 1 Finch 3co. 2 Finch egg. Nelſ. Lex. Teſtam. 202. Law of Teſtaments, & c. 368. Poſt 185 1 
f T. 12. H. 4. 83. pl. 32. Fitz. Executors 58. Bro. 57. Dette 6 5. Codolph. Orph. Leg. 113. Wentw. Off. of Exec. 3m. Nelſ. Lex. Teſtam. 204, 205, 351. 


1 Finch 300. 2 Finch 294. Vin. Abr. tit, Fxecutors J. b. pl. 3. S PF. 8. Ed. 4. 3. a Per Piget & Lit, Bro. Dette 156. x Rol. Abr. 934. B. Pl. 4 
Co, Litt 264. b. $ Co. 136. a, Cro. C. 373. 1 Finch 29, 300. 2 Finch 41, 294. | | 
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when Windham being Executor to Luttrell repreſented the Perſon cf Luttrell, and in his own 


Perſon was as a diſtinct Perſon from him whom he repreſented as Executor, frem thence it follows 
that the Debt due to his own Perſon could not be in any other Degree than it was when 
Lutrell was alive, and that was in Action, and not executed. And therefore it was ſaid, in the“ Poſt 284. 
Caſe of T. 4. H. 7. b. where Reynold Sands as Executor to one brought an Action of Debt upon an 
Obligation againſt Peers Peckham, and Peckham pleaded that the Teftator made him Executor by 


one Teſtament, and the Plaintiff claimed to be Executor by another Teſtament, and by Delegacy 


of the Pope the Teſtament by which Sands claimed to be Executor was annulled, and Peckham was 
adjudged Executor, by Reaſon whereof he adminiſtred, and paid the Debt in Demand to one of 
whom the Teſtator had received ſo much for Uſury, in Diſcharge of the Teſtator's Conſcience, 
and afterwards by another Delegacy of the Pope the firſt Sentence was repealed, and Sands was ad- 


judged Executor, and he demandedJuIJgment # a#io, and this Plea of Peckham was held inſufficient, 


and it was adjudged that Sands ſhould recover the Debt. And one of the Exceptions there taken 
to the Plea, and which was, as it ſeems, one of the Cauſes of the ] udgment, was becauſe the Debt 


was a Choſe in Action, and the Teſtator himſelf could not have given it to another without re- * 


covering it by way of Action, no more might Peckham being his Executor. Wherefore (it was 
ſaid) as it appears there that the Executor might not pay a Choſe in Action to another, ſo here 
by the like Reaſon Windham Executot cannot pay himſelf by retaining this Debt which was in 
Action to him. For which Caules (it was ſaid) it ſeems too hard that the Plea in Bar ſhould be 
good. And of this Opinion was Brock Chief Juſtice of the Common Bench. 3355 
On the other Hand it was ſaid by the other Judges, and by others at the Bar, that Teſtaments p77 fr the 
are much favoured, and the Will of the Teſtator is benignly reſpected by the Law. And if the 
Teſtator ſhould appoint one to be his Executor in whom he had the greateſt Confidence of all others, W 37-H. 8. Bro. 
as Teſtators commonly do, and he that is ſo appointed has a Debt due to him by the Teſtator, if f. N. C. — 
the meddling with the Adminiſtration ſhould be an Extinguiſhment of his Debt, the Conſequence Swind. 7, 238. 
of it would be that the Executor, rather than loſe his Debt, would refuſe the Executorſhip, and uy A 
thereby the Confidence and Truſt of the Teſtator would be diſappointed, and the Will would be $.4 Went. Of. 
left unperformed. And beſides it cannot be ſuppoſed but that the Teſtator, who requires that 8 
his Debts ſhould be paid to every Man, intended that his Debt to his Executor ſhould be paid, ui 67. 
and that more eſpecially than others, becauſe it is to be preſumed he was his chief Friend, in that: Finch po] | 
he repoſes his greateſt Confidence in him by making him his Executor. So that if the Execution 168. 
of the Adminiſtration ſhould extinguiſh the Debt, this would be derogatory to Teſtaments, and © S** the Books 
to the Souls of Teſtators. To Teſtaments, for that Executors would refuſe rather than loſe their 5 Head 
Debts, and without an Executor a Will is null and void: And to the Souls of Teſtators, for e Caſe, 
that if the Executor takes upon him the Adminiſtration which is an Act of Charity, then thereby- p. 13. H. 8. 
the juſt Debt due from the Teſtator to the Executor would remain for ever unpaid, which would i C 
be dangerous for the Soul of the Teſtator. So that ſuch a Law would induce a Man to omit 264. b. 
Charity and Friendſhip, or if he did execute it, he would be ungratefully requited with the Loſs $ Shen 
of a juſt D-bt due to him, and would be forced to pay all the other Debts of the Teſtator, and (*) and pg, 
to leave the Teſtator's Debt due to himſelf unpaid. But our Law is not ſo unreaſonable or un- re thee cit- 
charitable, for the Executor may retain Aſſets to pay himſelf, notwithſtanding he may not bring « Sab. 304. 
an Action to recover it, for true it is that the Action is gone by the Act of Adminiſtration. + And in Med. 40 
therefore the Books of 21. Ed. 4. and 11. H. 4. are good Law, that the Action is gone by the“ . 
Adminiſtration, notwithſtanding the Executor Debtee firſt dies, and the other ſurvives. But the eye! ng 63. 
Reaſon why the Action is loſt for ever is, © becauſe in Judgment of Law he is ſatisfied before, for usw. 7 
if the Executor has as much Goods in his Hands as his own Debt amounts to, the * Property of 8 5509 
thoſe Goods is altered and veſted in himſelf, that is, he has them as his own proper Goods in Sa- 1 
lisfaction of his Debt, and not as Executor. So that there is a Tranſmutation of Property by the Hang An 1 
Operation of Law without Suit and Execution, for inaſmuch as Windham here could not have an the TeNators, (of 
Action againſt himſelf as Executor, nor have Execution againſt himſelf as Executor, the Opera- Mint 5 caly 
tion of the Law is equivalent to a Recovery and Execution for him, and the Property is as ſtrong - portionable 
ly altered as it could be by Recovery and Execution. So that the Reaſon why the Action is gone Cds Juen un: 
is, becauſe he has full Satisfaction by the Alteration of the Property. And altho' the Debt was a ing to him trom 
Choſe in Action, yet it is not ſo in him as Executor, for his Action is totally gone for the Reafon mend un ne 
aforeſaid, in which Reſpect the Choſe in Action is become converted into a Choſe in Poſſeſſion, full Value of all 
and a Satisfaction executed. Wherefore Hindbam might well retain Goods to ſatisfy his own oy TAY 


Debr. And to prove this the Caſe of 12. H. 4. was cited, where in Debt upon an Obligation a- Hands, or ex- 
gainſt the Heir, he pleaded that the Plaintiff was Executor to his Anceſtor, whoſe Deed he ſhew- _ 


there can be no 


ed forth, and adminiſtred certain Goods to the Value of the Debt, and more, retaining the ſame Alteration ofthe 

8 ö imſelf 4 Il Gai if x , . : 5 Property by the 

um towards paying himſelf, and Hull ſaid, if he did not retain to pay himſelf, he might have re Ad and oyera- 

tuned, and therefore it ſhall be ſaid his Folly that he did not, et Bc opinio quorundam, wherefore = of ON 
* . 7» . * * * i 

the Plaintiff took Iilue that he adminiſtred no Goods of the deceaſed, Sc. et alii e contra. By which or 5 


Caſe it appears that they then took the Law to be, that an Executor might retain Goods of the * by — _ 
utor, whic 


Teſtator to ſatisfy his own Debt, notwithſtanding the Reaſon which has been given, VIZ. that the Part of the 


Debt was a Choſe in Action; and it ſeems alſo by the ſame Caſe, that if the Goods which he ad ends 3 
* * . * . * . . j e 
miniſtred had not amounted to his own Debt, his“ Action would have lain againſt the Heir. So eue . 


that the Adminiſtration of che Exccutor is not an Extinguiſhment of his Action, unleſs he has in ee wy 


his Hands ſufficient Goods of the deceaſed to ſatisfy his own Debt. For he cannot retain Goods where the Teſs 
tor Part of his Debt, and for the reſt have an Action againſt the Heir, for he cannot apportion his {Av 5 Go00s 


que to him, the Pro f W N ; ' : 

perty of all cannot be changed, and of what Part ſhall the Law adjudge the Change till choice by the Executor? 8P.1z H. 4. 21, pl. 11. 
Fitz. Bar 188 Bro. Dette 68. Ex:cutors go. Poſt 345. h S. P. Salk, 304 11 Mod. 42 x Peru J. 3 Danv. Abr. 418. pl. 8. in Margine, Godelph. Orch. 
1 Its, 83. 192, §7. Wentw, Off of Exec. 32, 93. Law of Teitaments, &e. 358. 

99, F 7. Law of Teſtaments, &c, 353. 3 Dany. Abr. 387. pl. 4. Vin, Abr. zit. Executors M. a. pl, 5, 


Debr, 


4+ ** 3 £- 
. SS © 


exceed the Debt 


S. P. Wentw. Off, of Excc, 32. 93. Govolph. Orph. Leg. 115, 53. 
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Debt, but he ought to retain Goods for the whole, or have an Action for the whole againſt the Heir, 
And fo upon a Conſideration or Satisfaction Property {hall be altered by the Law in ſeveral other 
at. 19. H. 1. Caſes. And therefore in the Caſe between Dive and Langſton'in 19. H. 7. which (it was ſaid) ap- 
Rot- . D. pears in a ſpecial Report thereof extant, where in Debt againſt Dive and his Wife Executrix of one 
P! 3» Eine. Redy they pleaded fu'ly adminiſtred, and upon the Evidence it appeared that the Defendants had 
vs. P. 20. H. . in their Hands certain Goods which were the Teſtator's, but they had paid to the Value of them 
S5 in their own Money to others to whom the Teſtator was indebted, and whether or no theſe Goods 
pl. 7. 1 Rol. Abr. ſhould be Aﬀets was demurred in Law upon the Evidence; and it was adjudged that they were 
$23.92... not Aſſets, for the Property of theſe Goods was altered by the Law upon the Election of the De- 
pl.8. 2 Leon. 31. fendants, towards Satisfaction of their own Money which they had laid down and defrayed about 
4 8.1 the Debts of the Teſtator; which Caſe is grounded upon the ſame Reaſon with the principal 
Orph. tes 14”, Caſe, as it is ſhewn before. The like Reaſon is in the Cale of 2. H. 7, where the Clerk of the 
202, 4 216, Parliament brought a Writ of Liberate current to the Clerk of the Hanaper, to deliver to him a 
$ 2. Swind.462. certain Sum due to him for his Fee as Clerk of Parliament, and there it js held that if he delivers 
tam. 503 to him the Liberate, and offers him an Acquittance, and the Clerk of the Hanaper has ſo much 
in his Hands, he is preſently. become Debtor to him that delivered the Liberate, ſo that if the 
H. pier. B. Clerk of the Hanaper die, an Action of Debt lies againſt his Adminiſtrators for the Sum: For 
3:4. 5 Mod 47, altho' the Property of the Money in the Hands of the Clerk of the Hanaper was the King's, 
15827 rah yet by the Liberate and Acquittance the Property was altered and became the proper Money of 
131. Wentw. the Clerk of the Hanaper, in reſpect of his being chargeable to the Party. * From whence it ap- 
— „. pears that the Property of Money or Goods upon Satisfaction or Conſideration ſhall be altered in 
tit. ExecutorsP. the Hands of him that has it, without Parol, without Contract, and without Suit of Law or Ex- 
CR * (9, ecution, and all by the ſole Operation of Law. And therefore Windbam might retain the Goods 
| of the Teſtator for the Debt due to himſelf, and that ſhall be a Payment in Law, and thereby 
Pro G. l f. the Property ſhall be altered for the Satisfaction of the Debt; and this is grounded upon Reaſon 
Nenne good Conſcience. And it was ſaid if the Debtee of 20 /. makes the Debtor and another his 


P. 8. Ed. 4. 3. Executors, and he has no other Goods but the ſame Debt, the Executor Debtor ſhall be charged 


a. Fitz, Execy- 


bn 35, Bre. Of the ſame 20 J. to others to whom the Teſtator was indebted, by Darby and Choke in 8. Ed. 4. 


118. 1Rol. Abr. ſo that by the making of him Executor the Duty was not extinct tho? the Action was gone, and 

r he ſhall be charged to account for the ſame 20 J. before the Ordinary, quad Moile ibi conceſſit. By 
.v. Renſey, the Opinion of which Judges it ſeems, that notwithſtanding the Action for the Duty is gone, and 
Salk. 423 zes it Was a Choſe in Action, yet the Duty is not extinguiſhed, but it ſhall be Aſſets in his Hands. 
gerPowel]. Ibid. And by the ſame Reaſon in the principal Caſe the Debt of 20 / which was a Choſe in Action is 
—_—— gone, altho' the Action for it be gone, but it ſhall be in eſſe to be ſatisfied, as in the other 
r Caſe it ſhall be in «ſe to be paid to others. Wherefore Windbam might well retain the Money 
into ſatisfy his own Debt which was a Choſe in Action, and ſo the Plea in Bar is good. And this 
Teſtam. 97-258. was the clear Opinion of all the Juſtices of the one Bench and of the other, except Brook who was 
eats, &c. 355, ſtrongly of Opinion againſt them, and it was the Opinion of all the Serjeants alſo, as well of the 


356, 399. +Bac. reſt of them as of Catline at laſt, who was of Counſel for the Plaintiff. Wherefore the Plaintiff 


1 Chan. Rep, having before replied Aſſets at London beſides the 2001. (and becauſe it was the clear Opinion of 


u- Toh- 1'5 the Juſtices and Serjeants, except Brook, that the Parties ought not to plead de novo, bur that the 


amberlain., Bar was good and the Replication alſo, and there was no misjoining of Iſſue, nor could there be 
: Chan. Cas. aga· any Repleader) the Plaintiff (ſeeing no other Remedy) took a Yenire Facias to try the Ifſue. And 
* Nee, in Ac- Afterwards the Writ and the Plea abated * by the Death of the Lord Darcy, who died in the lat - 
tions of av ter End of the ſaid Trinity Term. 


Account, or u 
on a Contract a- | | F 
gainſt Executors, the Death of one abates the Writ, as appears H. 37, H. 6. 16. pl. 7. Fitz. Brief 133. Bro, 242. P. 2. H. 4. 18. pl. 8. Bro. Brief 96. Executors 123. 
Theol. Dig. lib. 12. cap. 2. C34. Hardr. 114, 161. And ſo was it adjudged in Point upon the Authority of this Caſe Paſch, 17, Car. 2. B. R. Worral v. Brand, 1 Lev. 
165. 1 Sid, 259. T. Raym, 131, 1 Keb. 303, 906, 925. Wentw. Off, of Exec, 362, 363. See the Statute of 8 & 9 W. 3. cap. 11.5 7, 
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A brief Report of a Caſe argued by the Serjeants in the Common Bench in Trinity Term in 
tte firſt Year of the Reign of Queen Elizabeth, and in Michaelmas Term next following, 
and by the Judges in Hillary Term next afterwards, between Richard Wroteſley Plaintiff, 
and Richard Adams and Elizabeth his Wife Defendants, in an Ejectione Firmæ brought 
y the ſaid Plaintiff againſt them. And the Record was as follows, l 


'DIchard Adams late of Broſiey in the County aforeſaid Yeoman and Elizabeth his Wife were at · 5;,, 485. 
N tached to anſwer Richard Wrolefley Gentleman, of a Plea, wherefore with Force and Arms in-. & 4. Re. 
to one Meſſuage, 60 Acres of Land, 20 Acres of Meadow, and 100 Acres of Paſture, with the * 
Appurtenances in Braſley, which Jobn late Prior of the Monaſtery of St. Milburgh of Great-Wenlock e 
now diſſol ved, and the then Convent of the ſame Place demiſed to the aforeſaid Richard Wrotefley,, © od 
for the Term of 63 Years, within the ſaid Term they entered, and the ſame for a long Time oc- 
cupied, and the ſaid Richard Wroteſley hindered from taking the Profits of the Tenements afore- 
faid with the Appurtenances according to the Form of the Demiſe aforeſaid, and him from his 
Farm aforeſaid within the Term aforeſaid ejected; and other enormous Things to him did, to 
the great Damage of the ſaid Richard Wrotefley, and againſt the Peace of the Lord the King 
and Lady the Queen now, &c. And whereupon the ſame Richard Wrotefley by Thomas Newman 
his Attorney complains, that whereas one Thomas late Prior of the aforeſaid late Monaſtery was 
ſeized of the Tenements aforeſaid with the Appurtenances in his Demeſn as of Fee in right of 
his Monaſtery aforeſaid, and being ſo ſeized therepf, the ſame then Prior and the then Convent 
of the fame Place by their certain Writing indented, bearing Date on the Feaft of the Nativity of 
St. Jobn the Baptiſt in the 22d Year of the Reign of Lord Edward the fourth late King of Eng- 
land, and made at Great-Wenlock aforeſaid between the ſame then Prior and the then Convent of 
the lame late Monaſtery of the one Part, and one John Bailey and Joice his Wife of the other 
Part, and ſealed with the Convent Seal of the ſame late Prior and Convent, by their unanimous 
Aſſent and Conſent demiſed, granted, and to Farm let to the aforeſaid Jobn Bailey and Foice the 
Tenements aforeſaid with the Appurtenances, to have and to hold to the ſame John and Joice and 
their Aſſigns from the Feaſt of St. Michael the Archangel then next following unto the End and 

Term of 80 Years thence next enſuing, and fully to be compleat. By Force of which Demiſe 
the ſame Jcbn Bailey and Foice were poſſeſſed of ſuch Title, Intereſt, and Term of Years of and 
in the Tenements aforeſaid with the Appurtenances, and being ſo thereof poſſeſſed, aſter the afore- 
faid Feaſt of Sr. Michael the Archangel then next following they entered into the Tenements afore- 
faid with the Appurtenances, and were thereof poſſeſſed, and being ſo thereof poſſeſſed, the ſame 
Jebn died, and the aforeſaid Force ſurvived him, and held herſelf in the Tenements aforeſaid with 
the Appurtenances, and was thereof ſole poſſeſſed by Right of Survivorſhip, &c. And the ſame 
Joice being ſo poſſeſſed thereof took to Huſband one Roger Wilcox, whereby the ſame Roger and 
Joice were poſſeſſed of the Tenements aforeſaid with the Appurtenances, and being ſo thereof pol- 
ſeſſ d, the aforeſaid Joice died, and the aforeſaid Roger ſurvived her, and was ſole poſſeſſed of the 
Tenements aforeſaid with the Appurtenances ; and the ſaid Roger being ſo poſſeſſed of the Tene- 
ments aforeſaid with the Appurtenances, and the Reverſion of the ſame Tenements with the Ap- 
purtenances belonging to the aforeſaid Themas late Prior and his Succeſſors, the ſame Thomas late 
Prior died. After whoſe Death one Richard was duly elected and made Prior of the Monaſtery 
aforeſaid, whereby the ſame Richard was ſeized of the aforeſaid Reverſion of the Tenements afore- 
ſaid with the Appurtenances as of Fee and Right, in right of the late Monaſtery aforeſaid, and 
the ſame Richard being fo ſeized thereof afterwards likewiſe died; after whoſe Death one Rowland 
was dufy elected and made Prior of the Monaſtery aforeſaid, whereby the ſame Rowland was ſeiz- 
ed of the Reverſion of the aforeſaid Tenements with the Appurtenances as of Fee and Right, in 
right of the Monaſtery aforeſaid, and the ſame Rowland being ſo ſeized thereof afterwards like- 
wile died; after whoſe Death one John was duly elected and made Prior of the Monaſtery afore- 
ſaid, whereby the ſame John late Prior was ſeized of the aforeſaid Reverſion of the Tenements 
aforeſaid with the Appurtenances as of Fee and Right, in. right of the Monaſtery aforeſaid. And 
the aforeſaid R-ger being poſſeſſed of the Tenements aforeſaid with the Appurtenances, the Rever- 

| ion thereof belonging to the aforeſaid Jobn late Prior, and to the Convent, and his Succeſſors, as 
in right of the Monattery aforeſaid, the ſame John then Prior and the then Convent of the ſame 
late Monaſtery afterwards, viz. the fourth Day of September in the 26th Year of the Reign of Lord 

Henry late King of Ergland the Eighth from che Conqueſt, at Great-Wenlock aforeſaid, by their 
certain Writing indented made between them the ſaid Joh then Prior of the Monaſtery aforeſaid 
and the then Convent of the ſame Place of the one Part, and the aforeſaid Richard roteſley of 
the other Part, (one Part whereof, ſealed with the common Seal of the aforeſaid John then Prior 

and the Convent, the ſame Richard Wroteſley produces here in Court, the Date whereof is the ſame 

fourth Day of September in the 26th Year aboveſaid) by their unanimous Aſſent and Conſent granted 

and to Farm let to the ſame Richard Wrotefley the Tenements aforeſaid with the Appurtenances, 

by the Name of the Reverſion of all their Farm in Broſflzy, and by the Name of one other Tene- 

ment there with all the Lands, Leaſows, Paſtures, and Meadows to the ſame belonging, and 

wich all and ſingular their Appurtenances then in the Tenure and Occupation of the aforeſaid 

Roger //i/cox. To have and to hold to the ſame Richard MWroteſiey and his Aſſigns from the End | ; 

and 3 of the aforeſaid Term of Years demiſed to the aforefaid Roger Wilcox unto the 4 

End | ; 
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Defendants pray 


eyer. 


Thie Pleadings: Wrotelley verſus Adams. 
End and Term of 63 Yeats from thence next following, and fully to be compleat, with this, thar 
the aforeſaid Richard Mi. oteſiey will aver, that the aforeſaid 60 Acres of Land, 20 Acres of Mea- 
dow, and 100 Acres of Paſture with the Appurtenances in Brefley aforeſaid from Time whereof 
the Memory of Man is not to the contrary have always been demiſable and dt miſed with the 
aforeſaid Farm and Tenements aforeſaid, and let and occupied with the ſame. And afterwards 
the aforeſaid Jobn late Prior and the Convent of the aforeſaid late Monaſtery by their Deed ſealed 
with the common Seal of the ſaid late Prior and Convent, and inrolled of Record in the Coutt 
of Chancery of the aforeſaid late King Henry the eighih at Weſtminſler in the County of Middleſex, 
bearing Date the 25th Day of January in the 31ſt Year of the Reign of the aforeſaid late King Henry 
the eighth, granted the Reverſion of the Tenemeats aforeſaid with the Appurtenances amongſt o- 
ther Things to the aforeſaid late King Henry the eighth, to have to him his Heirs and Succeflors 
for ever. By virtue of which Grant, and of a certain Statute made in a Parliament of the afore- 


ſaid late K ing Henry the eighth begun and holden at Weſtminſter the 28th Day of April in the 3 iſt 


Year of his Reign, the ſame late King Henry the cighth was ſeized of the Reverſion of the Tenc- 
ments aforeſaid with the Appurtenances as of Fee and Right, in right of his Crown of England. 
And the ſame late King Henry the eighth being ſo ſeized of the Reverſion of the Tenements afore- 
ſaid with the Appurtenances, by his Letters Patent bearing Date at Weſtminſter the 27th Day of 
September in the 37th Year of the Reign of the ſame late King Henry the eighth, granted the Re- 
verſion of the Tenements aforeſaid with the Appurtenances amongſt other Things to one Will am 
Pinnock and Elizabeth his Wife, to have and to hold to them their Heirs and Aſſigns for ever, 
By Reaſon of which ſaid Letters Patent the ſame William Pinnock and Elizabeth were ſeized of 


the Reverſion of the Tenements aforeſaid with the Appurtenances as of Fee and Right. And be- 


ing lo ſeized thereof, and the aforeſaid Roger Wilcox being poſſeſſed in Form aforeſaid of the Te- 
nements aforeſaid with the Appurtenances, the ſame Roger Wilcox afterwards at Breſſey aforeſaid 
made his laſt Will and Teſtament, and therein deviſed his Term, Eſtate, and Intereſt of and in 
the aforeſaid Tenements with the Appurtenances to Elizabeth his Wife, and conſtituted the ſame 
Elizabeth Executrix of his laſt Will and Teſtament aforeſaid, and there died, by Reaſon whereof, 
after the Death of the ſame Roger Wilcox, the aforeſaid Elizabeth entered into the Tenements a- 
ſoreſaid with the Appurtenances, and was thereof poſſeſſed by virtue of the Legacy aforeſaid. 
And the ſame Elizabeth being ſo thereof poſſeſſed rook to Huſband the aforeſaid Richard Adams, 
whereby the ſame Richard Adams and Elizabeth were poſſeſſed of the Tenements aforeſaid with the 
Appurtenances. And being ſo thereof poſſeſſed, and the aforeſaid William Pinnock and Elizabeth 
being ſeized in Form aforeſaid of the Reverſion of the ſame Tenements with the Appurtenances, 
the ſame William Pinnock and Elizabeth his Wite afterwards, viz. the tenth Day of May in the fourth 
Year of the Reign of Lord Edward the ſixth late King of England, at Breſley aforeſaid demiſed to the 
aforeſaid Richard Adams and Elizabeth his Wite the Tenements aforeſaid with the Appurtenances, 
to have and to hold to the ſame Richard Adams and Elizabeth his Wife and their Aſligns for Term 
of their Lives, and of the longeſt Liver of them, whereby the ſame Richard Adams and Elizabeth 
his Wife were ſeized of the Tenements aforeſaid with the Appurtenances in their Demeſn as of 
Freehold, and by Reaſon whereof the aforeſaid Term of Years of the ſaid Richard Adams and 
Elizabeth his Wife of and in the Tenements aforeſaid with the Appurtenances was utter- 
ly ended and expired. And afterwards, viz. the laſt Day of OZober in the ſecond and third 
Years of the Reign of the Lord the King and Lady the Queen now, the aforeſaid Richard Mro- 
tefley entered into the Tenements aforeſaid with the Appurtenances, and was thereof poſſeſſed by 
virtue of the aforeſaid Demiſe thereof made to him in Form aforeſaid by the aforeſaid John late 
Prior and Convent, until the aforeſaid Richard Adams and Elizabeth his Wife, the firſt Day of 
November in the ſecond and third Years of the Reign of the Lord the King and Lady the Queen 
now, with Force and Arms into the Tenements aforeſaid with the Appurtenances entered, and 
the ſame occupied for a long Time, viz. from the aforeſaid frſ# Day of November in the ſecond 
and third Years aboveſaid, until the Day of obtaining the original Writ of the ſaid Richard 
IWroteſley, that is to ſay, the 26th Day of May in the third and fourth Years of the Reign of the 
Lord the King and Lady the Queen now, and him the ſaid Richard prevented from taking the 
Profits of the Tenements aforeſaid with the Appurtenances, according to the Form of the De- 
miſe aforeſaid, and him from his Farm aforeſaid within the Term aforeſaid ejected; and other Wrongs 
&c. to the great Damage, &c. and againſt the Peace, &c. Wherefore he ſays that he is dam- 
nified and has Damage to the Value of 20 J. and thereupon he brings Suit, &c. 

And the aforeſaid Richard Adams and Elizabeth by Flumphry Diciens th-ir Attorney come and 
defend the Force and Injury when, &c. and pray Oyer of the Indenture aforeſaid made between In 
Prior of the Monaſtery of 8“. Milburgb and the Convent of the ſame Place, and the aforeſaid Richard 
Mroteſſey. And it is read to them in theſe Words, viz. “ This Indenture made the fourth Day of 
« September in the 26thYear of King Henry 8. Between Jobn Prior of the Monaſtery of Sr. Milbusgb 
© of Much-Wenlack and the Convent of the ſame Place of the one Part, and Richard IWreoteſicy of 
„ the ſame Town Gentleman of the other Part, witneſſeth that the ſaid Prior and Convent of their 
„ whole Aſſent and Conſent have granted, demiſed, let, and by theſe Preſents do to Farm ſet to the 
e ſaid Richard Mroteſley the Reverſion of all their Farm in Brgſ/ley, and alſo another Tenement there, 
e with all the Lands, Leaſows, Paſtures, and Meadows to the ſame belonging, and with all and ſin- 
e gular their Appurtenances now in the Tenure and holding of one Roger Wilcox, to have and to hold 
e all the ſaid Farm and Tenement, with all other as before is ſaid, to the ſaid Richard I/roteſley and to 


his Aſſizns, from the End and expiring of the Term of Years granted to the ſaid Roger Wilcox, B 
me | | the 
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« the End and Term of 63 Years then next and immediately enſuing, and fully to be com- 
« pleat and ended. Yielding and paying therefore yearly to the ſaid Prior and his Succeſſors 
««. 4.25. of good and lawful Money of England, to be paid at the Terms there uſed, with Suit of 
“ Court, Heriot, and all other Services after the Cuſtom of the Manor there, Teritry only ex- 
« cept, becauſe of 12d. of Increaſe contained within the ſaid Rent of 40. The ſaid Richard 
« and his Aſſigns alſo, during the faid Term, the ſaid Farm in all Manner of Buildings to the 
« ſame belonging well and ſufficiently - ſhall ſuſtain and repair as often as ſhall be needful, upon 
« their own proper Coſts and Expences, and in the End of their Term ſo ſhall leave. And the 
, ſaid Prior and his Succeſſors ſhall deliver by their Bailiff there or their Aſſigns Timber'there-' 

« unto. And the ſaid Richard and his Aſſigus during the ſaid Ferm ſhall have ſufficient Houſe- 

« bote and Heybote. And if it ſhall happen the ſaid Rent of 40 6. to be unpaid after any Feaſt 

« wherein it is payable, by the Space of a Month, then it ſhall be lawful for the ſaid Prior and 

« his Succeſſots into the ſaid Farm and Tenement with all other before rehearſed to ret enter, and 

« the ſame to have and enjoy as in their former Eſtate, this Indenture in any wiſe notwithſtand- 

„ ing. The ſaid Prior and Convent and their Succeſſors the ſaid Farm and Tenement with all 

« other before rehearſed to the ſaid Richard and to his Aſſigns during the ſrid Term againſt all 

Men ſhall warrant, acquit, and defend. In witneſs whereof the Parties aforeſaid to theſe pre- 

« ſent Indentures interchangeably have ſet their Seals. Given at Menlocł in the Chapter houſe there D 
« the Day and Year. aboveſaid.” Which being read and heard the ſame Richard and Elizubeib nenden the Pe- | 
ſay, that the Declaration aforeſaid in Manner and Form aforeſaid declared is inſufficient in Law 25 85 
for the aforeſaid Richard Wrolęſiey to maintain his Action aforeſaid againſt the ſaid Richard A- 
dams and Elizabeib, and that they have no Neceſſity, nor are by the Law of the Land bound to 
anſwer the Declaration aforeſaid in Manner and Form aforeſaid declared: And this they are ready 
to verify, wherefore for want of a ſufficient Declaration of the aforeſaid Richard Mroteſley in this 

Behalf, the ſame Richard Adams and Elizabeth pray Judgment, and that the aforeſaid Nichard 
Wrotefley may be precluded from having his Action aforeſaid againſt them, Ce. 

And the aforeſaid Richard MWroteſiey, tor that he has above declared ſufficient Matter in aw joinder. 
to have and maintain his Action aforeſaid againſt the aforeſaid Richard Adams and Elizabeth, which 
he is ready to verify, which ſaid Matter the aforeſaid Richard Adams and Elizabeth do not deny, 
nor thereunto in any wiſe anſwer, but the ſaid Averment wholly refuſe to admit, prays Judg- 
ment, and his Damages by reaſon of the Treſpaſs and Ejectment aforeſaid to be - adjudged to 
him, &c. And becauſe the Juſtices here will adviſe of and upon the Premiſſes before they give Continnance. 
Judgment thereon, Day is given to the Parties aforeſaid here on the Octave of Sz. Michael, - to 
hear their Judgment thereon, becauſe the Juſtices here not yet, &c. 5 1 


209 


n | | | The CASE. 
The Caſe was recited in this Manner. It appears by the Record that Richard Wrotefley has * Prior ſeated » 


"2h. - - : Farm to Huſband 
brought an Eje#ione Firme againſt Richard Adams and his Wife, for one Meſſuage, 60 Acres of and Wife for | 
Land, 20 Acres of Meadow, and 100 Acres of Paſture with the Appurtenances in Broſley. r 2 
And he counts that Thomas late Prior of the Monaſtery of Sr. Mburgb of Great Wenlock now Wife took an- 
diſſolved was ſeized of the ſaid Tenements in his Demeſa as of Fee, in Right of the ſaid Monaſ- ae 8 
tery. And that he being ſo ſeized and the Convent by Deed indented bearing Date on the Prior leaſed the 
Feaſt of St. Jobn Baptiſt in the 22d Year of the Reign of King Edward 4. made a Leaſe thereof 13 - — 
to Jobn Bailey and Foice his Wife for 80 Years next enſuing after the Feaſt of Sr. Michael then Plaintiff for a 

next to come, and that after the ſame Feaſt they entered, and the Huſband died, and the Wife Ae. 
ſurvived, and took to Huſband Roger Wilcox, whereby the ſaid Roger and Joice were poſſeſſed mr b-EndandEx- 


of the ſaid Tenements ; and afterwards Joice died, and Roger ſurvived her, and was ſole poſſeſſed % g TU 


Term Years, 
of the ſaid Tenements. And he being ſo poſſeſſed, and the Reverſion belonging to the ſaid Prior = — 


and his Succeſſors, the ſaid Prior died, after whoſe Death one Richard was, duly elected and made A 
Frior of the ſaid Monaſtery, whereby he was ſeized of the Reverſion of the ſaid Tenements as of 8 
Fee and Right, in Right of his ſaid Monaſtery. And he being ſo ſeized died, after whoſe Death In, g. 1 


Henry 8. who 
one Rowland was duly elected and made Prior of the ſaid Monaftery, whereby he was ſcized of granted the Re. 


be Reverſion of the ſaid Tenements as of Fee and Right, in Right of the ſaid Monaſtery. And Fe- tbe berni 


1 ö ; | Fee; the ſurviv- 
M being ſo ſeized died, after whoſe Death one Jobn was duly elected and made Prior of the ſaid ins Hulband in 


onaſtery, whereby he was ſeized of the ſaid Reverſion of the ſaid Tenements as of Fee and gen Gaby 
Right, in Right of the ſaid Monaſtery. And the ſaid Roger being poſſeſſed of the ſaid Tene- 


leaving an after- 


ments, and the Reverſion thereof belonging to the ſaid John Prior and his Succeſſors, the ſame —— * 
Jobn Prior and the Convent of the ſame Monaſtery afterwards, viz. the 4th Day of September in 8 
the 26th Year of the Reign of King Henry 8. by their Deed indented, (one Part whereof is here the Defendant, 
ſhewn forth) leaſed to the Plaintiff the ſaid Tenements with the Appurtenances, by the Name of aud they being 
the Reverſion of all their Farm in Braſiey, and alſo by the Name of another Tenement, with all xn 4 
* Lands, Leaſows, Paſtures, and Meadows to the ſame belonging, and with all and ſingular vate of King 


; b . ö b . 8. leaſed 
their Appurtenances, then in the Tenure and Occupation of the ſaid Roger Wilcox, to have and them Ar 


3 to the ſame Plaintiff and to his Aſſigns from the End and Expiration of the ſaid Term of which Accept. 


: A _ | ance of the fe. 
2 . to the aforeſaid Roger Wilcox, unto the End and Term of 63 Years thence cond Leaſe dur. 
t enſuin 


A g; with this, that the Plaintiff will aver that the aforeſaid 60 Acres of Land, 20% the firit is 


| ( k . a Surrender of 
Tag of Meadow, and 100 Acres of Paſture with the Appurtenances in Breſley aforeſaid from the fir in Law, 
me immemoria 


% oo. }voak_MgG @& cnet Rial 


oy | have been always demiſable and demiſed with the Farm and Tenement afore- primo tht 
g- meh and let and occupied with the ſame. And afterwards the aforeſaid Fohn late Prior and ter by virtue of 
id rh: onvent by their Deed inrolled in the Chancery, bearing Date the 25th Day of January in 8 
to "me 3 1ſt Year of the Reign of King Henry 8. granted the Reverſion of the ſaid Tenements a- a if the Years 
ro 3 | 1 5 ; ad been ſpentby 
1 | s b ; | Effluxion of 

he ne 8. C. Dyer 177. pl. 35. S. P. Co. Litt. 48. \ 13. b. naaa fan. off : N | 

4 Bac, Abr. 109. Vir Abr. 4 8 1 185 b. x Co, 153+ b. 154. a. x Rol. Abr. 849. pl. 2. 2 Rol. Abr. 495. pl. 8. 2 Leon. 106, 3 Bac. Abr. 426. 


Cec mongſt 


fp U — 
nr 


* - * 4 i ĩð . —— . = —_ \ = 
— „ IS 1 3 
6 . R be * * = \ on a - 


_— — 


— „ + a - 
* wt. — a — 
5 ——— = A 


. - * 
* _ — 2 — — — 4 „ - — — — 
n e >; r Ly yg 

* 22 23222 ns — - 


rea 


» 6% oi 
Hot. 
. FS 4 


f 


E 7 A ou ENF” 


—— — — — 5 


v2; 0 Og 


= MC eds » — * .> = — OO. 
OO DANCER "INS 


—— 


8 n 
Sir * . 
* 2 9 4 * 4 * IX — 
N 22 r — a4 - l FIST. 
8 N . ** 7 A 7 * —. 
— — 


* ** . * 
— —_— —— — ä —-—¾̃ . oe — — —ñ—Eĩ—E— AA SaaS, — ꝓ“2g — 1 
— * N ” - - 
* 
- 


— ==. OT _ — _ _ 82 
* l - * — 2 2 — 8 * — N = 
* — 3% 4 + 4 K 4 : , Ju” . * * * — PI. — 
- go: m4 n — * 1 * 3 8 n 2 88 PS — — 
- 2 Yr 2 ene 2 R 3 — 2 5 = = — 
. 


A, 
ina PT 2 
= 


- — 4 pt „ — 5 8 — * ” k 
k _ o — f SA 
—  ——— —— — — ẽ m2 
— „ — . - 
= 


Anno 1- Elizabeth. in C. . 


— = * . . * 
„ — — —ͤñ—ẽ— — 


| mongſt other Things to the ſaid late King Henry 8. his Heirs and Succeſſors for ever, by virtue of 


which Grant, and of a certain Statute made in a Parliament of the ſaid late King Henty 8. begun 
and holden at Weſtminſter. che 28th Day of Anm! in the g iſt Year of his Reign, the faid King 
Henry 8. was ſeized of the Reverſion of the ſaid Tenements as of Fee and Right, in Right of hig 
Crown, And afterwards the ſame my by his Letters · patent bearing Date at Weſtminſter the a th 
Day of September in the 3yth Tear of his Reign, grauted the Reverſion of the ſaid Tenement 
with the Appurtenances to M illiam Pinnock and Elizabeth his Wife, and to their Heirs. And af. 


ter wards the ſaid | Roger, Milcar being poſſeſſed ut. ſupra, made his Teſtament,” and thereby de. 


viſed all his Term, Eſtate, and Imereſt in the laid Tenements to Elixaberb his Wife, aid made 


thereof poſſeſſed hy 


her his Executrix, and died and Elizebarh his Wiſe entered into the ſaid Tenements, and was 
Force of the ſaid Legacy, and took to Huſband the ſaid Richard Adams one 
of the Defendants, by Reaſon Whereof he and. His ſaid Wife were poſſeſſed. of the faid Tenements. 
And they being ſo poſſeſſed, the ſaid #iiam Pinnock anti his ſaid. Wife the 10th Day of May in 
the 4th Year of the Reign of King Edward. 6. demiſed the ſaid Tepements to the Defendants for 
their Lives, whereby, the ſaid Defendants were ſeized thereof in their Demeſn as of Freehold, 
and by Reaſen Mhereof the ſaid Term of Years which the Defendants had in the ſaid Tenements 
was utterly ended and expited. And after wards, u. tha laſt Day of Oclober, in the 2d and 3d 
Years of the Reign of Kipg Php and Queen Mary, the ſaid Plaintiff entered into the ſaid Tene- 
nements, and was thereof poſſeſſed by virtue of the ſaid Demiſe in Formi aforeſaid made to him 
by the, ſaid late Prior and Convent, until the faid Defendants the ft Day of November in the zd 
and 4th Years of the Reign of the ſaid King and Queen ouſted him. And he counts to his Da- 
mages of 101. And the Defendants demand yer of the ſaid Deed of Demiſe made to the Plain- 
tiff by the ſaid late Prior and Convent, and it was read to them, and entered de verbo in verbun. 
And the Deed was, that they had granted and demiſed to the Plaintiff the Reverſion of all their 
Farm in Breſtey, and alſo another Tenement, with all the Lands, Leaſows, Paſtures, and Mea- 
dows to the ſame belonging, with all and ſingular their Appurtenances, then in the Tenure of 
one Nager Milcox, to have and to hold all che ſaid Farm and Tenement with all others, as is 
before rehearſed, to thg ſaid Richard Wretefey and his Aſſigns from the End and Expiration of 
the Term of Vears granted to the ſaid Reger H#/iicox to the End and Term of 63 Years then 
next and immediatly enſuing, and fully to be compleat and ended. And upon this the Defen- 
dants demur in Judgment, bas pz T a io cot 1G gt | 
And on their Part it was argued in Trinity Term by Valle Serjeant, and in the ſaid Term of 
St, Mi«bazl by-Soutboote; Walſh, and Carus Serjtants. And on the Part of the Plaintiff it was ar. 
gued.in the ſaid Trinity Term by Herper Serjeant, and jn the faid Term of S. Michael by Choln- 
ley, Corbet, and Weſton Serjeants. And in the ſaid Term of St. Hillary it was argued by the Court, 


1 viz, by Neſtos then being a Judge, and by Antbam Brown Juſtice, and Dyer Chief Juſtice, but 


Deſen- 
6ants to the De- 
claration. 1. 


Lane 34 Per 


Sir Humpbry Brown who was then one of the Juſtices did not argue at all, becauſe he was fo old 
that his Senſes were decayed, and his Voice could not be heard. And divers Exceptions were 
taken to the Count by them that argued for the Defendants. The firſt was, that where the 
Plaintiff, in order to ſhew the firſt: Leafe, commences at the Seizin of Thomas the firſt Prior 
mentioned, he there ſays that Thomas late Prior of the Monaftery, &c. in which Caſe he has im- 
properly called him late Prior, becauſe he has ſhewn that there were three Priors after him, iz. 
Richard, Rowland, and Jobn. But he ought to have called him (quondam) ſometime Prior, for 
late contains the Time juſt paſt, and ſomeime may be referred to any Time but the Time juſt 
paſt, wherefore inaſmuch as by ſhewing three Succeſſors he has falſified the late, and ſo has made 
a Repugnancy in his Declaration, which ought to be uniform, the Declaration ſhall for that Rea- 
ſon abate. To which it was anſwered, that ſometime Prior would have been more proper than late, 
but yet that Jae is proper enough, and is frequently uſed in the Senſe of ſometime, as well as ſome- 
time in the Senſe of late. As in Writs of Forcible Entry ſued at this Day upon the Stature of 
8. H. 6. the Words ate, whereas in the Statute made in the Parliament at Weſtminſter in the eighth 
Year of the Reign of King Henry the Sixth late King of England, Sc. So that the Form of the 
Writ at this Day calls King Henry 6. late King of England, although there have been eight 
Kings and Queens ſince his Time. And in the Writ of Dower unde nibil habet the Words are, 
Command A. that juſtly, c. be render to B. who was the Wife of C. her reaſonable Dower which is 
come to ber, of the Freehold which was of and belonging to the aforeſaid C. ſometime her He/band. 


Brunley, las may c. So that although her Huſband died but a little while before, yet the Writ fays ſometime 


de intended 109 
Vears ago. 


her Huſband. From whence we may fee that ſometime is in ſome places put for the Time juſt paſt, 


+ Ante 84 (8), and late for the Time paſſtd “ long ſince, for which reaſon late uſed in the Senſe of ſometime may 


£xception 2. 


be well permitted, and eſpecially in Counts, + which if they have Matter of Subſtance ſhall ne- 
ver abate. And therefore the Exception was diſallowed by the Rule of the Court. 

Another Exception taken was, viz. that the Place is not ſhewn where Jobs Bailey died, nor the 
Place where Joice took Wilcox to Huſhand, nor the Place where John the Prior who made the 


| Leaſe was elected: For to ſhew the Certainty of the Commencement of the Leaſe claimed by the 


Plaintiff, he ſhews the Conveyance of the firſt Leaſe, in order to reduce the ſame to an End, for 
the End of the firſt Leafe makes the Commencement of the ſecond Leaſe. And if Jobn Baily 
was not dead, then it follows that Joice could not have the whole Term folely by Survivorſhip: 
and if Joice was not married to Wilcox, thence it follows that Wilcox could not have the Term 
by the Marriage and Survivorſhip of the Wife : and if John (who is ſhewn to be the laſt Prio!) 
was not elected and made Prior, from thence it follows that his Leaſe made to the Plaintiff 15 
not good, So that each of theſe Things by itſelf is traverſable, and if any one of them be 7 


verſed and found, it deſtroys the Plaintiff's Action, for which reaſon the Place where the yup 
f | | were 
5 


c 


ſed. As in Debt upon an Obligation the Place where the 


be ſhewn in the Count; or if Attornment be alledged, the Place where it was made ov 
be pleaded; and in other ſuch like Things which may be traverſed the Place where the Thin pl. 23. P. 5. l. ). 


i. 6. Fith, Bir 246. Bro,” Lig. zo ſeem contrary, but the Reporterputs a Qu.ere in both Bock. 


Another Exception taken was, that the ſecond Leaſe was made by the N 


Vas Certain enough before is of no Manner of Effect. And therefore there is a Diverſity where N Re. 


* 


— — 


Wroteſſey aerſus Adams. in (. B. Wits 19 1 


were done ought to be ſhewn, becauſe the Venue ſhall come from thence if the: Things be traver: 


a = 6, Ed.z. I 1. 
. " a. Bro, Li 
Obligation was made ought td pleadings 94. 


ght bo F- 4. Ed. 4. 14. 


6 f , 8 24. I, 6. Per 
was done ought to be ſhewn, ſor the better Certainty of the Trial. To which it was anſwered, —_—_ 
that the firſt Leaſe, and the Death of Bailey, and Jaice's taking of Hilcos to Huſband, and the 5% x: 1. 78. 


. 6 | . 78," 
Election of Jobn to be Prior who made the Leaſe, ia but Matter of Conveyance in order to ſhew 4 11% 8 
the certain Commencement of the fecohd Leaſe, for the ſecond Leaſe and the E; nt of the: . apts 


Plaintiff out of it is the Effect and Subſtance of the Suit. And the firſt Leaſe and the other vs. P. ante 199 
Circumſtances thereof are only Conveyance and Inducement:to the fevand Leaſe, © which Convey- (. M.15 £4.44 
ance and Inducement needs not be ſo certainly alledged as the principal Matter: | And it is a 
the common Form of Entries to plead the Election f ſupra, vit hout ſhewing any Place where 2 os 
it was done 3 wherefore this Exception, as to the Incrrtainty of tlie Place, was difallowed by the 23. fl. 167. 
Rule of the Court. 22 1 ag |. 415-34; en 21 N. 0 c SN ave bs ; And M. 39. H. 6. 


| pn, | | | 1 
| of | der Ante 6g) 4 Heath's Mat 254, 235. 
Another Exception taken was, in that it is alledged that Joice toak to Huſband Roger Wil Excegtion 3. 
car, whereby the ſaid Reger and Joice were poſſeſſed, Sc. whereas he ought. to have ſaid that * 8. P. rFinch 
they were poſſeſſed as in Right of the Wife, for it is a Chattle- real, and the Wife furviving ber?“ . * Hach 83. 
Huſband ſhall have it again, and not the Executors, and therefore- by the Eſpowſals it is not a 
t deveſted out of the Wife, but remains in ber, for which reaſon. the Plaintiff ought to ſay that Dy. 6. b. pl 5. 
the Huſband and Wife were poſſeſſed as in Right of the Wife, as they ſhould have pleaded if n 
it had been a Freehold: in the Wife. But this Exception was alſo diſallowed by the Rule of : Fine 70. 
the Court, for true it is that the Huſband and Wife were poſſeſſed, and the Mean and Man- 
ner how they were poſſeſſed is ſhewn, ſa that if the whole be put together, the Manner of the 


Poſſeſſion appears, and therefore it is ſufficient, _ N 1 
Another Exception taken was, that after the Election of each of the Priors, it is ſai 
« whereof he was ſeized of the Reverſion of the Tenements as of Fee and Ri 


+ & 


d, 12 by force Exception 4. 
ght. where it ought 


to have been ſaid, ** in his Demeſn as af Fee.“ For he ſhould have ap Aſſize if the Term e 


342. E. pl. 1. 


was ejected, and in ſuch Things whereof a Man ſhall have an Aſſize be ſhall ſay in his Couat Vene. Of of 
Countant that he was ſeized in his Demeſn as of Fee. But if the Reverſion had been dependant 152278 09 
upon an Eſtate for Life, he ſhould ſay ur ſupra, but here he ought to ſay in his Demeſn as of © Vin. Abr. nt, 
Fee.“ To which it was anſwered by the Court, that true it is he might have ſaid fo, and it 30» 2nd Fam? 
would have been good, and yet the: other Form of pleading is good alſo. For when a Man has Lite. 1007 ar- 
made a Leaſe for Years, he cannot of right meddie with the Demeſa, nor the Fruits thereof, sr“ it 1 iis 
but he has the Reverſion, and the Things incident to it, as Fealty. And the ReverGon cannot hard Sit 6 
properly be ſaid to be in Demeſn, but Demeſa is properly ſo called when a Man bas the Thing — 
in Poſſeſſion, for which reaſon a Man may ſay of a Reverſion dependant upon an Eſtate-for Year 4465 : 


8 
as well as dependant upon an Eſtate for Life, that he was ſeized as of Fee. And therefore chis 


Exception was alſo diſallowed by the Rule of the Court. 


ame of the Reverſion Exception 5. 
of all their Farm in Breſley, and of another Tenement, with all the Lands, Leaſows, Paſtures, 
and Meadows to the ſame belonging, and with all and ſingular their Appurtenances then in the Te- M. F., , 
nure and Occupation of the ſaid Roger Wilcox at the Time of the ſecond Leaſe, for if it was nor, Bro, Aſſie> 83. 
then (it was ſaid) the ſame ſhall not paſs, for the whole Sentence is protracted until that Part comes, mages 81. 
and reſts upon it, ſo that nothing is demiſed but what was in the Tenure and Occupation of 
Roger Wilcox, As if a Man leaſes all his Lands lying in fuch a Pariſh, or which deſcended to! Vin, br. tit. 
him on the Part of the Mother, he that claims the Leaſe ought to aver that the Thing claimed 9 
lies in ſuch a Pariſh, or deſcended on the Part of the Mother, for the End of the Sentence reſts i Heath's Mas, 
in that. And ſo is it in the principal Caſe. To which it was anſwered and argued by the Court, 161. 
that the Averment is not here neceſſary to be made, for the Leaſe is of all their Farm in Broftey, | 
which Word (Farm) is a capital Meſſuage and all the Lands lying to it, and ſignifies the chief 5 2 3 
Houſe and the Lands belonging to it, and not a common Houſe, and ſo has a Certainty in itſelf. nl. R. 
And when it further and ſays, in the Tenure and Occupation of Roger Wilcox, this is of no Co. 10. 5 
Effect, ® for if it was not in his Tenure and Occupation, yet it ſhould paſs, for there is a Certain- V A 0 

| ton tec” ' | rantsH.g.pl.r, 
ty in the Thing demiſed, viz. the Farm in Brg/ley, and ſo another Certainty put to a Thing which 


© . o o . * Re- 
a Certainty is added to a Thing that is incertain, and where to a Thing certain. For if I releaſe e. B19-49- 


all my Right in all my Lands in Dale which I have by Deſcent on the Part of my Father, and — Ll 
I have Lands in Dale by Deſcent on the Part of my Mother, but no Lands by Deſcent on the Part 2; 5%: fl. 5.8. 


of my Father, there the Releaſe is void; for if the Releaſee will aid himſelf by the Releaſe, he C. © . 
ought to ? aver that I had ſuch Lands in Dale by Deſcent on the Part of my Father, to which Ar 
the Releaſe extended, and the ſame is ifluable, and if he cannot aver this, then the Releaſe is ut. Releaſe Z. 3. 
er And fo the Words of the Certainty, viz. which I have by Deſcent on the Part of my fe *** 395 


2 being added to the general Werds which were incertain, are of Effect. But if the Re- (0). 


had been in M hite-Acre in Dale, which I have by Deſcent on the Part of my Father, 4 go 


1 had; / and Dy. 87. pl. 100. 
ad it not by Deſcent on the Part of my Father, but otherwiſe, yet the Releaſe is good, and K, 94. Vin: 


the Releaſee ſhall not be compelled to take any Averment, for the Thing was certainly expreſſed 8 COD 


95 the firſt Words, in which Caſe the Addition of another certainty is not neceflary, but ſuper- 4 p, 87. pl. ro, 
mon. and therefore he ſhall not there take an Averment upon a Thing which is of no Effect, Bridgm. 01. 102 


de the ſame true or falſe. * And upon this Dyer Chief Juſtice put the Cafe in 20. A. where *** 395 (0 
man Afſize of 20 Cart- loads of Wood the Plaintiffs ſhewed forth a Deed, by which 2 er 


nant of 5 Fitz. Aſſize 217. 
th of the Wood had granted out of it the 20 Cart-loads of Wood to one F. in Fee, of which B. Groans 69. 


© aforeſaid J. had 16 by the Grant of Richard the Father of the aforeſaid H. for Houſebote Pn ,n. 


Heath's Max. 
. and 161. 


” SD wag oe 


2 . 


2 ͤ ² <e-ds 2 2 h47 £7 >. SIE mk 
. — 


— — — — 


a 
— 44 AS. 4 
* a 


* 
"2 - - a . — — - — — V — 
- PO * « _ — 8 a 4 2 * „ _— » , 
a RIS hath Soo 2 STE F | RT n N 
k 2 * We. 1 * _— © * , - 8 * 2 j4 p ä h _— * - % * 
— 90 7 p 1 2 . : 3 k 4 apa 
— — I P — — ——— — — - m_ POR n — — _ — 0 4 4 - — 
— — <a * w 
— ” — — — — ——ů — — 
1 * 


3 — 
9 
» - ag 
— <A * — - 
. — 


—— — —. 


* 


— — — TIC. 
— 0 — — 
— 


4 
14 


9 
"4 
11 
127 | 

J 
5. 


* 
= —_— 
— — EG . —_—_ 


b 22 
OS — = 


Anno 1 Elizabeth. in C. 8B. 


— — ** „ Er On 


—_—_— 
& . — 111 
S 


— 


and Heybote, and alſo they ſhewed forth another Deed of Grant made over to them the ſaid 
Plaintiffs by the ſaid 7. And the Plaint was challenged, becauſe by the firſt Deed it was ſup. 
poſed that the 16 Cart-loads commenced by another Deed which they did not ſhew ; and the 
: Plaint was there held good; without ſhewing the Deed of the firſt Grant of the 16 Cart-loads, he. 
* i N cauſe the Grant of H. Tenant of the Soil was ſufficient for the 20 Cart · loads; and although it 
Grants 4 Dy 87. was ſaid in the Deed that the 16 were by the Grant of his Father, this was not Matter of Sub. 
pl. 10t-Hutt-33- ance, for there was Subſtance and Certainty enough before. And hereupon he alſo put the 
La poly os Caſe of Margery Parker/in . H. 6. where the Queen had granted to her for Term of her Life 
granted by the 20. percipiendum de quadam ſumma pecunia affignat# in purtem dotis ipſius Regine de magna Cuſ- 
King muſt he ont tuma de London, by the Hinds of the Collectors of the fame Cuſtom, and (ſhe brought a Writ 
his Revenue, or of Annuity for the 20/. againſt the Queen, and the Writ was adjudged. maintenable;; for it ig 
2 2 there held, that if the Queen had .* not any Sum of the Cuſtom aſſigned to her, yet the Grant 
chargeable as was good, becauſe there was ſufficient Subſtance and Certainty in the Grant before the Words 
2 — percipiendum de quadam ſumma, Sc. So that if the Thing has Subſtance and Certainty enough, 
Scacca, - there needs no other Words of Certainty ; and therefore the Averment that it was in the Tenure 
bento yoo and. Occupation of Wilcox ſhall be to no Purpoſe, ſeeing it is not material whether it was ſo or not. 
ry Grant e an And as to what was ſaid, that the Demiſe is alſo by the Name of another Tenement with all 
Annuity by the the Lands, ci which Words (another Tenement with," &c.] are not of themſelves ſo certain as 
152.1, the Word (Farm) is, bur are "utterly incertain, and. becauſe of that Incertain'y an Averment 
4 8. P. in Caſe Ought to be taken; Sir, as to this it is to be confidered: whether or no the: Words (another Jene- 
ANN ment with, c.) are material to make the Leaſe good, and if they are not, then an Averment 
152. I, in mar- is not requiſite. And it was ſaid that they are not of Subſtance to make the Leaſe good; and 
tine. Oven 3. becauſe this is Part of the principal Matter, the Validity of theſe Words is diſcuſſed and cleared 
up in the Argument of the principal Matter afterwards, where it appears more at large. Where. 
fore (it was ſaid; it is not neceſſary, for the Declaration is in this Manner, viz. * And the ſaid 
« Roger being poſſeſſed of the ſaid Tenements, the Reverſion thereof belonging to the ſaid Joby 
& Prior and his Succeſſors, the ſame Jobn Prior and the Convent afterwards, viz. the 4th Day 
of September, Sc. leaſed to the Plaintiff, Sc.“ Which Words contain that Wilcox was pol- 
ſeſſed at the Time of the new Leaſe made, for the Words (the ſaid Roger being poſſeſſed) being 
ſpoken in the ablative Caſe. abſolute, are of the ſame Effect, by the Converſion of the Parti- 
ciple (being) into the Verb ſum, as if it had been ſaid, <* when the aforeſaid Roger was poſſeſſed 
e the Abbot and Convent demiſed, &c. in which Caſe it is affirmed that Wilcox was poſſeſſed 
when the Abbot and Convent demiſed. And the Word (afterwards) in Latin (poſtea, ) being in the 
Sentence, is referred to the Time before ſpoken of, viz. to the Election and Seizin of Fobn the 
Prior. And then the Senſe is, viz. after that Fobn was elected and made. Prior, and ſeized of the 
Reverſion, and when Wilcox was poſſeſſed, the Prior and Convent demiſed, Sc. And fo the 
Poſſeſſion of Wilcox at the Time. of the new Leaſe being affirmed and ſhewn by the Plaintiff once, 
it is not neceſſary to be ſhewn and affirmed again; and therefore the Exception was dilallowed by 
the Rule of the Court. | 1 | 5 

Exception 6, Another Exception taken was, that in the Count it is ſhewn that the Reverſion of the Farm 
is demiſed before the habendum, and nothing is there expreſſed in the habendum, by which Means 
it is referred by the Law to the Thing beforementioned, viz. to the Reverſion of the Farm, and 
in the Leaſe recited in the Record de verbo in verbum it appears that the habendum is of all the 
Farm, Sc. and is not of the Reverſion of the Farm, as it ſhould be taken by the Count, fo that 
there is a Variance between the Thing in the habendum intended by the Count, and the Thing in 
the habendum expreſſed in the Leaſe. To which it was anſwered, that if there be any Diverſity 
in Law between the habendum the Farm from the End of the firſt Leaſe, and the habendum the 
Reverſion of the Farm from the End of the firſt Leaſe, then is there a Variance in Fact, for 
which the Count ſhall abate; but if it is all one in Effect in Judgment in Law, then there is no 
Variance at all. So that this reſts upon the Judgment of the Law, and is one of the Points of 

the principal Matter; and therefore it is referred to the Argument of the principal Matter. 
Another Exception was taken to the Count, becauſe the ſecond Leaſe is made to commence 
after the End and Expiration of the ſaid: Term of Years demiſed to the aforeſaid Roger Milcor, 
whereas in Truth the firſt Demiſe was made to Bailey and his Wife, and the Term was conveyed 
ke & Stud to Wilcox by the Marriage of the Wife and her Death, by the Act and Operation of Law. For 
Dy. 251. pl. go. if a Woman poſſeſſed of a Term for Years takes Huſband, and the Wife dies, although during 
> d. her Life the Term was not deveſted out of her, yet by her Death it is veſted in the Huſband, and 
pl. 9. Hob. 3. is given to him by the Act of the Law, quod Curia conceſſit, becauſe it is a Thing in Poſſeſſion and 
1 not in Action. Then it was ſaid, that foraſmuch as it is given to the Huſband by the Act of 
234- 1 Finch 31. Law, it cannot be ſaid that the ſaid Term of Years was demiſed to Wilcox. To which it was 
: 8 +4 anſwered, that although the Count is, after the End and Expiration of the ſaid Term of Years 
ig) 29? demiſed to Wilcox, and the Leaſe itſelf ſays, granted to the ſaid Wilcox, and although it is in Fact 
yh P. Accord. conveyed or given to Wilcox by the Act of the Law, * yet the Words are proper enough to limit 
6 Co. 36. 4 the certain Commencement of the ſecond Leaſe, for it is not to be taken by the Words demiſed to 


Litt, R. 145- Wilcox, that it muſt of Neceſſity be intended that the firſt Leaſe was made to Wilcox, for the 


— 2 213 Words demi ſed to Wilcox may properly enough be uſed when the Term was firſt made to an- 
pi 14. other, and granted or aſſigned over to Wilcox. So that demiſed may well be taken for /eft to 
pl. 3. another, or granted over to another, or demiſed over to another. And therefore if a Leaſe for 
v Regis, 74, a, Tears is made to A, who grants over his Term to B. and the Leſſor brings an Action of Waſt a 
gainſt B. the Form of the Regiſter is, that B. did Waſt in Land which he held by the Demiſe of 

| A. to whom the Plaintiff demiſed. So that a Grant over of a Term. may be called a Demile. 
And whether the Grant over of a Term be by Act in Deed, or by Act in Law, it may properly 


enough be called a Demiſe, Wherefore this Exception was alſo diſallowed by the Rule of the 
Court, Y . 
Another 


Exception 7. 
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Another Exception taken was, that in the Count the Plaintiff has alledged that the Prior and exception 8. 
Convent by Deed enrolled granted the Reverſion to King, &c. and has not alledged that the Prior 
was then ſeized of the Reverſion. And this he ought to do, inaſmuch as he removes the Rever- , ,, * 
ſion out of the Prior to the King in order to convey it to Pinnock and his Wife, and ſo on to the Bro. Plendings. 
Defendants, to drown the firſt Term. And that which ſhall be deveſted at a certain Time ought - * Bait. 24. 
to be ſhewn to be at the ſame Time in him out of whom it ſhall be deveſted, and it ſhall not be Note that the 
intended to continue in him without being ſhewn. And therefore in 7. H. 7. in Treſpaſs for cut- — CO 
ting and carrying away Trees the Defendant faid that ſuch a one before the Treſpaſs ſuppoſed no preciſe Alle. 
made a Feoffment to the Uſe of one Alice, prætextu quorum the ſaid Alice gave him (the Defen- n 
dant) the Trees, and this Plea was adjudged inſufficient,” becauſe it is not ſhewn that the Feoffee neither increaſe 
was ſeized to the Uſe of Alice at the Time of the Gift, for it ſhall not be intended to continue in 2 
him without being ſpecially ſhewn, So in the Caſe here where a Conveyance is made of the In- ana the Books 
heritance out of the Prior, the Plaintiff ought to have ſhewn that the Thing conveyed out of ß 
him by the Grant was in him at the Time of the Grant, and eſpecially as it is in a Count, which Ir 
ought to contain Certainty to al! Purpoſes, and ſhall not be taken by Intendment. And becauſe Bo there cit- 
the Plaintiff has not ſhewn certainly that the Reverſion was in the Prior at the Time of the Grant © 
to the King, the Count is vicious; and of this Opinion was Dyer Chief Juſtice: / But the other e Moor 219. 
Judges were of the contrary Opinion, becauſe a Fee Simple or other certain Eſtate conveyed to Ig 1 441. 
one ſhall be intended to continue in the Perſon, in whom it is repoſed, always during the ſame Spe | 
Eſtate, if it be not ſhewn how it is otherwiſe deveſted, and eſpecially in Men of Religion, into P** 431 (a). 
whoſe Hands the Lands which come are ſaid in the Law to come into Mortmain, ſo called (as 4 Co. Lit. a. b. 
Weſton Juſtice ſaid) by Reſemblance © to a Man in his laſt Moments, who holds whatever he takes M. 2. R. 3. 2. 
in his Hand mortuo maru, that is, ſo faſt that he never quits it until he is dead. So that an Inhe- f. & g — . 
ritance is ſuppoſed to continue in Men of Religion as long as the Houſe itſelf continues. And the Sets 
Succeſſor without any Seizin in him ſhall have an Aſſize of Novel-Diffeizin for Rent upon the Sei- & toy 
zin of his Predeceſſor, for Seizin once had continues in the Houſe. And ſo Continuance of the Books there cit- | 
Reverſion is ſuppoſed in the Prior. And altho' by the Rule of Law * Declarations ſhall not be * 


taken by Intendment, but ought to have Certainty, yet this Rule admits of an Expoſition, and is!? Tt Pectara- 


ꝓ—— — 


tions ſhill ſome= 


to be thus taken, viz. where the Incertainty is ſo great that it lands indifferently which Way it be times be held 

taken. = But where one Way is moſt ſtrong, and the Intendment that Way exceeds much the $227 ons 
Intendment the other Way, ſuch Intendment ſhall be allowed, and Declarations ſhall be adjudged H. &. ;-. P.20. 
good according to ſuch Intendment. As in Debt againſt the Heir the Count ſhall be good not- Enki. 
withſtanding the Plaintiff does not ſhew that the Executors have not Aſſets, becauſe that ſhall be 00 14. a. Heath 's 


tended, for it ſhall be preſumed that the Plaintiff would not elſe have brought his Action. And e 
many other Caſes were put hereupon; for which Reaſon the Exception was not good, according, ,, , = 

to their Opinions. | W 25 
Another Exception taken to the Count was, in that the Plaintiff has ſaid therein that by Force Exception 9. 
of the Grant by Deed enrolled, and by Fofce of the Statute, King Henry 8. was ſcized of the Re- 

verſion of the ſaid Tenements, &c. So that he has ſhewn that he was ſeized by two Means, 

whereas he might have omitted the Statute, and in ſhewing theſe two Ways of Seizin he has 

made his Count double. To which the Court ſaid, that of Neceſſity he ought to ſhew the Grant 

by Deed enrolled, * for the Statute of 31. H. 8. does not give any Monaſteries, nor any Lands or! Dy. 111. el. 


- rag by the Re- 
Tenements of Monaſteries to the King. But the Statute has two Branches in it, the firſt of . 


which enacts that the ſaid King ſhall have and hold to him his Heirs and Succeſſors all Lands and Te- 


nements of Monaſteries which had come to his Hands after the 4th Day of February in the 27th Year 
of his Reign; the other Branch enacts, that not only the ſaid Lands and Tenements come to his Hands 
fince the [aid 4th Day of February, but alſo all other Monaſteries which hereafter (viz. after the firſt 
Day of the ſaid Parliament) hall be diſſolved, ſurrendered, or by any Means come to the ſaid King, 
and all Lands and Tenemenis appertaining to the ſame, whenſoever they ſhall be diſſolved, ſurrendered, 
or by any other Means come to the King's Hands, ſhall be veſted, deemed, and adjudged by Authority of 
this Parliament in the actual and real Seizin and Poſſeſſion of the faid King his Heirs and Succeſſors for 
ever, in the State and Condition they now be, &c. So that the Statute does not give any Lands or 
Tenements of Monaſteries to the King, but the firſt Branch ſhews how the King ſhall hold them 
that were then come to his Hands, and the other ſhews how thoſe and the others which ſhould 
afterwards come to him ſhall be adjudged in him. Wherefore the Statute does not give de novo 
any Lands to the King, bur expreſſes the Manner of holding them which were already. come, and 


which were to come to his Hands. For which Reaſon the firſt coming of Lands to the King's 


Hands ought to be expreſſed, and therefore the Court held that of Neceſſity the Grant by Deed 
enrolled ought to be ſhewn. And alſo they held that the Plaintiff ought of Neceſſity to make 
Mention of the Statute alſo, for the ſaid ſecond Branch of the Statute ordains that thoſe Monaſte- 
ries and their Lands which are come, or ſhall come to the Hands of the King, ſhall be veſted and adjudg- 


ed by Authority of this Parliament in the actual and real Seixin and Poſſeſſim of the King; &c. And 


if the Statute has made them to be veſted in the King, and to be adjudged in him by F orce of 
the Statute, then of Necellity the Plaintiff ought to ſhew that which makes the Land to be adjudg- 
& in the King, viz. the Statute. So that the Grant by Deed enrolled and the Statute alſo ought 
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to be ſhewn, for the Statute does nat enure without the Grant, and the Grant without the Statute 
cannot be ſhewn, for when the Statute ſays that the Lands ſhall be adjudged in the King by Force 
of the Statute, it reſtrains all Men from ſaying that they ſhall be in him otherwiſe ;; and therefore altho' 
they come to the Hands of the King by the Grant, yet after they are come they ſhall be adjudged 
in him by the Statute, and all Men are reſtrained from ſaying the contrary, As if a Statute was 
made that all Lands which the Duke of Somer/et ſhould purchaſe ſhould be adjudged by the Sta. 
tute to him and to his Heirs of the Body of his ſecond Wife begotten, this Act reſtrains all 
Men from ſaying that they ſhould be in him otherwiſe. So that the Grant to the King was not 
« Doc, Pla. 136, the only Cauſe ot the Seizin of the King, but the Gravt and the Statute together, and therefore 
Ante 140 (e). both of them ought to be ſhewn and that which a Man is forced to ſhew cannot be ſaid to be 
) double, nor ſhall it ever make the Plea double. And many Caſes were put hereupon, and ſo they 
held that the ſhewing of the Grant and the Act did not make the Plea double. But Dyer Chief 
Juſtice ſaid, that altho? the Plaintiff ought to ſhew both, yet he thought that the Plaintiff ought to 
conclude virtute cuj us ftatuti the King was ſeixed of the Reverſion &c. omitting the Grant, for the Grant 
by Deed enrolled does not make the Seizin, but the Statute, as it is ſaid; and there is a Transfor- 
mation of the Seizin, by the Words of the Act, from the Force of the Grant to the Force of the Act, and 
then he ought to ſhew the Grant and the Act, and ſay, © by Force of which Act of Parliament he was 
ſeized &c. So that the Concluſion of the Seizin is not good. For if the Grant by Decd enrolled had 
been before the Act, as here it is in Time after the Act, tho' in it's Operation it precedes the Act, 
then he ought to have ſaid, by Force of which Grant the King was ſeized of the Reyerſion, 
Kc. until the Day of the Act, at which Day the King was ſeized of the Reverſion, &c. by Force 
« of the AR,” ſo that when the Force of the Act takes Place he ought to rely only upon the Act. 
So in the principal Caſe foraſmuch as the Act took Effect at the ſame Inſtant that the Grant took 
Effect, he ought to have relied upon the Act only; and therefore it ſeemed to him that the Con- 
cluſion might have been better than it was. But for another Reaſon he was of Opinion that the 
Plaintiff had not well concluded upon the Seizin, viz. becauſe he has not ſhewn that the Prior grant- 
ed to the King as well the Monaſtery as the Reverſion. For the ſaid Statute does not extend to any 
Lands or Tenements of any Monaſtery, but to Lands or Tenements of Monaſteries diſſoſved, ſup- 
preſſed, renounced, relinquiſhed, forfeited or ſurrendered, for the Words of the ſaid ſecond Branch are, 
that not only the ſaid Monaſteries and other the Premiſſes immediately and preſently, but alſo all other 
Monaſteries, Abbies, Priories, &c, which ſball bappen bereafter to be' diſſolved, ſuppreſſed, renounced, 
relinquiſhed, forfeited, ſurrendered, or by any other Means come to the King, and all the Sites, Circuits, 
Precincts, Lands, Tenements, &c. appertaining to the ſame, as ſoon as they ſhall be diſſolved, ſuppreſſed, 
Sc. ſhall be veſted, deemed, and adjudged by Authority of this Parliament in the very actual and real 
Seizin and Poſſeſſion of the King, &c. And here theſe Words (appertaining to them) ought to be 
referred to them diſſolved, ſuppreſſed, ſurrendered, Sc. And ſo the Plaintiff ought to have ſhewn 
that as well the Priory as the Reverſion of the Farm came to the Hands of the King, for now it 
does not appear when the Monaſtery was diffolved ; but in the Count it is, late Prior of the Mo- 
naſtery, c. d:ſſolved, which implies that it was diſſolved at the Time of the Pleading, but the 
Time when it was firſt diſſolved is incertain to us. Wherefore foraſmuch as the Plaintiff has not 
ſhewn that the Monaſtery was diſſolved in the Time of King Henry 8. or came to his Hands, but 
has only ſhewn the Reverſion granted to him, he has not well concluded that by Force of the 
Grant and of the Act the King was ſeized, but he ought to have ſaid that by Force of the Act 
he was ſeized, omitting the Grant, and he ought not to have relied upon both. 

Another Exception the Lord Dyer took to the Count, viz. for that it is alledged therein that the 
Woman one of the Defendants took to Huſband Adams the other Defendant, whereby Adams and 
his Wife were poſſeſſed of the ſaid Tenements, and they being ſo poſſeſſed, the ſaid Pinnock and his 
Wife demiſed the Tenements to them for their Lives. And this they could not do, for during 
the Time that Adams and his Wife were poſſeſſed by Force of the firſt Leaſe, the ſecond Leaſe 

. Þ. Ant1-7 could not take Effect, for they could not have both the Leaſes at one ſame Time. Wherefore 
E init is repugnant to ſay that the ſecond Leaſe was made to them when they were poſſeſſed of the firlt 
Leaſe. But the Plaintiff ought to have alledged a Surrender, previouſly of the firſt Leaſe, or that 

Pinnock and his Wife with the Aſſent of Adams and his Wife entered upon the Land, and made 

* Þ. 40. E0-3- them a new Leaſe. And ſo was it accordingly done in the Caſe of Chamberlain and his Wife in 
rcndes f. 40A, 40. Ed. 3. in Aſſize of a Houſe brought by them againſt the Prioreſs of Clertenwel, where they 
pl. 16. Fitz. Sur- made their Title in this Manner, viz. they ſhewed that the firſt Huſband of the Wife was Tenant 
9-35" for Life of the Leaſe of the Prioreſs, and afterwards the Prioreſs entered into the Houſe by the 
Aſſent of the firſt Huſband, and delivered Seizin again to him and to his Wife (one of the Plain- 

tiffs) for Term of their two Lives, which Entry with the Aſſent of the Huſband was a Surrender, 

and this Title was good, for there it was ſhewn that the firſt Leaſe was determined by the ſaid 

Surrender before the ſecond Leaſe was made. But here the Plaintiff has alledged that Adams and 

his Wife being poſſeſſed, Pinnock and his Wife made the ſecond Leaſe to them, which could not 

be, for there is a Priority of Time in this Caſe, that is to ſay, the End of the firſt Leaſe is prior in 

Time to the Commencement of. the ſecond Leaſe, and conſequently the Commencement of the 

ſecond Leaſe is after the End of the firſt. And therefore altho* the End of the firſt Leaſe and the 

| Commencement 
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Commencement of the ſecond Leaſe are made at one Time, yet in that Time there is a Priority, 

viz, firſt the End of the former Leaſe, and afterwards the Commencement of the new Leaſe. And 
becauſe the Plaintiff has not divided the Time, and ſhewn firſt the End of the former Leaſe, and 
afterwards the Commencement of the ſecond Leaſe, the Count is not good, according to his Ap- 
prehenſion, and yet, he ſaid, it was a doubtful Point, and fit to be conſidered. But none of the 
other —_ ſpoke to it; for he, arguing laſt, moved the Exception, and none of them elſe took 

Notice of it. | | | 8 | 
5 As to the Matter in Law, it was divided into three Points, Firſt, what was the Thing demiſed The Argument 
to the Plaintiff; ſecondly, in what Degree the Thing demiſed was demiſed, viz in Reverſion or F Ti. Matter 
in Poſſeſſion ; thirdly, when the Thing demiſed ſhall commence, And as to the firſt Point (it 
was ſaid) it appears by the Count and alſo by the Deed of Demiſe, that the Demiſe is of the Re- ER 
verſion of all their Farm in Brefley, and alſo of another Tenement, with all the Lands, Leaſows, 

Paſtures, and Meadows to the ſame belonging, &c. Wherefore it is to be conſidered what is a 
Farm; and how much it contains. And by Anthony Brown Juſtice and Dyer Chief Juſtice, a * Farm Ses Lamb. Ex- 
is a collective Word conſiſting of divers Things collected together, whereof one is a Meſſuage, pot. V. Ferme. 
and the others are the Lands, Meadows, Paſtures, Woods, Commons, and others Things lying torr] 
or appertaining thereto. And the Meſſuage is not a common Meſſuage, nor are the Lands of pf pl. 3. 
the Quality of other Lands commonly lying to other Meſſuages in the ſame Town, but it is a 
capital Meſſuage in a Town, and the Lands lying ta it are great Demeſns, and mare extenſive in 
Quantity than the Demeſns which lie to other Meſſuages. And yet all this does not make it to 

be called a Farm, if it has nat another Thing alſo; and that is, that it has been let or demiſed » yer 176. 
to another for Life, for Years, or at Will, for if it has been always reſerved in the Hands of the 

Inheritor thereof, it has not the Name of a Farm, So that a Farm contains divers Things, as 

hath been ſaid, as a Grange does; and it is a capital Meſſuage and a great Demeſn which have (Ses co. Lit, 
been let and demiſed, and ſo is it commonly taken in every Place. For which Reaſon the Law 5 * 

alſo ſays it is ſo, for the Law is the Cuſtom in relation to Letters, Counts, Pleas, and Judgments, 

and the Common Law is nothing but common Uſe. And ſuch is the Definition of a Farm as to 

the Leſſor and the Leſſee. But a Farm is oftentimes uſed in other Senſes, for as to the Leſſee 
only he may be ſaid to be a Farmer of whatever Thing he has in Leaſe ; and that which he holds | 
may, as to him, be called his Farm. And ſo the Statute of Mar/bridge uſes the Word, which 4 Sut. Marl- 
ſays, Alſo Farmers during the Time of their Farms ſhall not make waſt, ſale, nor exile of Hoiiſes, Mood, OP: 2% 
or Men, nor of any Thing belonging to the Tenements that they bave to Farm; fo that it calls him a Far- 

mer of Houſes, Woods, and Villains, and ſays the Tenements which they baue to Farm, and during 
the Time of their Farms, which is as much as to ſay during their Leaſe. And there Farmers are 
intended generally for Leſſees. Alſo Farm has another Senſe, viz. it is called a Rent reſerved ; 

and that is a common Senſe of the Word. But the Senſe of Farm in our Caſe is that which is firſt 

mentioned. And that Senſe of the Word has been lately taken in this Court in Bridze's Caſe, 
where a Man made a Leaſe of a capital Meſſuage and of the great Demeſas lying thereto, rend- , 5. p. cc 
dring Rent, and deviſed by his Teſtament to another all his Farm in ſuch a Place, and it was : Leon. 43. 
here debated whether the Deviſee ſhould have the Rent only, or the Reverſion and the Rent, and g. z. Tat. 
the Opinion of this whole Court was, that the Deviſee ſhould have the Reverſion and the Rent of Wills 64.Vin. 
alſo, tor the Word (Farm) was taken in ſuch Senſe as it is firſt defined above: Wherefore when 2. fl. 3. J. b. 
he deviſed the Farm, this is ſufficient to make the Reverſion thereof paſs, and when the Rever- Pl. 2. 

ſion paſſes, the Rent ſhall paſs as incident to it, and fo he ſhall have the whole. For which Rea- 

ſon in our principal Caſe Farm being taken as before has certainty enough in itſelf, and contains 

a Thing certain, And then the Words in the Leaſe, viz. with all the Lands, Leaſows, Paſtures, 

and Meadows to the ſame belonging, are of no Effect as to the Farm, for the Word (Farm) contains 

all this in itſelf, And alſo the Averment that the ſaid Land, Meadow, and Paſture from Time 
immemorial have always been demiſable and demiſed with the Farm, &c. is unneceſſary to be 

taken, becauſe the Word (Farm) comprehends this, as it has been ſaid, So that it contains cer- 

tainty enough to all Intents. And therefore if it was not in the Tenure of Wilcox, it is not ma- 

terial, by reaſon of the ſufficient Certainty in the Word (Farm), for which Reafon the Count is 

good without any Averment that the Thing demiſed was in the Tenure of Wilcox, as it is declar- 

ed before in the Exception taken to it; and ſo the Thing leaſed is ſufficiently ſhewn before. And 

as to the other Words in the Demiſe before the habendum, viz. by the Name of another Tenement, 

with all the Lands, Sc. to the ſame belonging) it was ſaid by Anthony Brown that theſe would not 

aid the Leſſee, nor make the Leaſe good the ſooner, becauſe when it is ſaid (by the Name of an- 

other Tenement) which is in Latin «nius alius tenementi, this Word (alius) implies that it is another 

than the Farm, and it is an Exception from the Farm. As if I give to one all my Lands in Eſſex 

other than in Dale, there this is in Senſe an Exception of all my Lands in Dale. And ſo in Acts “s. P. Cart. gg. 
of Parliament touching the Forfeiture of the Lands of Perſons attainted of Treaſon, it is commonly N . 
uledto put in, ſaving the Right of all Men other than he that is attainted, and his Heirs, there (other than) ; 

is an Exception of the Perſon attainted and his Heirs. So (atber Tenement) here cannot be the 

Farm of Brefley. Wherefore the Thing demiſed is only the Farm, or only the Tenement and the 

Lands thereof. And that it is the Farm which is intended to be demiſed here, and which is alſo © 

thewn to be demiſed here, appears in that the Plaintiff. has brought his Ejectione Firme in Broſley, 
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whereby it muſt of Neceſſity be ſor a Thing in Brofey, and it is not expreſſed where the other 
Tenement lies. And alſo by the Quantity ot the Land, Meadow, and Paſture it ſeems to be 3 
Farm, and by the Certainty of the Demiſe to Bailey and his Wife, and the Conveyance of the 
whole to Wilcox it is apparent that the Plaintiff brought the Suit for the Farm, and that the Thin 
demiſed to Bailey and his Wife was a Farm. . So that it appears that the Suit here is brought for 
that which might paſs by the Name of a Farm, and that the ſaid other Tenement is different-from 
it. Wherefore the Thing demiſed to the Plaintiff is ſhewn and expreſſed to us to beg demiſed 
only by the Name of the Farm of Broſley, and the Thing demiſed is certain enqugh, and paſſes by 
the Name of the Farm only. And ſo it appears what was the Thing demiſec. 
2 Point. As to the ſecond Point, viz. in what Degree it is demiſed, whether in Reverſion or in Poſſeſ. 
ſion; for the underſtanding hereof, the Court ſaid, it is neceſſary to conſider the Premiſſes of the 
Deed, the habendum, and the Limitation of the Commencement of the Leaſe made to the Plaintiff, 
and in the Diſcuſſion thereof it is the Office of the Court to make all the Parts ſtand together, if 
they may by Law, for it is impoſſible to form a Judgment upon one Part only without takin 
„ Mole el re- all the Parts into Conſideration; ſo that one Part ſhall anſwer to another, one ſhall miniſter to 


ficquzcorrum- another,” and the one ſhall not confound the other, “for every Expoſitor ought to preſerve the 


ren, and make ſomething of it, and not deſtroy it. And here the Premiſſes of the Deed is a 
Wing. Max reg. Grant and Demiſe of the Reverſion of the Farm, and the Reverſion of the Farm (if one ſhould 
"Fo adjudge upon this only. without Reſpect to any Thing elſe) is, according to common Accepta- 
2 See Ante 157 tion, à Parcel of the Eſtate in the Farm, that is, it is the Eſtate left in the Leſſor or Donor, 
Webt A where he has given or parted with the Poſſeſſion to another. And the Reverſion and Poſſeſſion 
there cited, cannot ſtand together at one fame Inſtant, for it is a Reverſion in reſpect of the Poſſeſſion ſepa- 
Curion zo. rated from it, and the Unity of the Poſſeſſion to the Reverſion makes the Reverſion no longer a 
v-Ante- 151 (H. Reverſion; ſo that the Reverſion of the Farm is a certain Eſtate in the Farm in a certain Degree, that 
163 (a). is to ſay, it is that Eſtate in the Farm which the Leſſor hath alter the Diviſion of it, viz. after the Poſ- 
3 is'conveyed to and veſted in another during a particular Eſtate: And to this Reverſion 
: Fcalty is incident, and if it is granted © Attornment ought to be made, and the Reverſion of a 

b. bos alen , Thing comprehends in Law the Thing itſelf.” For if a Man grants to another in Fee the Rever- 
way by Statute ſion of che Land which ſuch a one holds for Life, and the Tenant attorns, and afterwards he dies, 
a6? 39%. the Grantee may enter and have the Land by Force of the Grant; ergo the Reverſion of Land 
cContains the Land itſelf, for elſe he could not have the Land afterwards by Force of the Grant of 

the Reverſion. But it contains the Land in a Degree which is diſtinct from the Poſſeſſion, and it 

bears and carries in itſelf an Expectancy of the Poſſeſſion, and it is certain to have the Poſſeſſion 

if it continues longer than the Eſtate in Poſſeſſion. So that it comprehends in itſelf a Converſion 

which is to happen hereafter, viz, from it's own Degree into another Degree, and from an Eſtate 

in Reverſion into an Eſtate in Poſſeſſion. And ſuch is a Reverſion according to the common and 

moſt uſual Acceptation of the Word. But there is another Senſe of it according to it's proper 
Definition, wherein it is ſometimes uſed, which is meerly contrary to the Degree wherein it is 

4 Ante 218 7” moſt commonly taken, and that is, it is taken for the Land itſelf diſcharged of the particular 
155 twins Eſtate. For Neverſion is a Noun Subſtantive derived frora the Verb revertor. So that reverſio 
ford J. terre is in Engliſh the returning of the Land, which (as the Lord Dyer defined it) is the ſame in 
* Jbi. Senſe with the Land returning, Wherefore (as it ſeemed to him) rever/io terre eft terra revertens, 
which is the Land in a certain Degree, viz. when it is diſcharged of the, particular Eſtate, and 

when the Poſſeſſion ther. of is coming where the Reverſion was. So that a Reverſion cannot be 

uſed in this Senſe when the particular Eſtate and Poſſeſſion continue in another, but only where 

the particular Eſtate is ended, and the Poſſeſſion is not in any other, but is coming to him who had 

the Reverſion. As if I would ſay that whereas A. hath an Eſtate and Poſſeſſion for two Years in 

an Acre, after which two Years the ſaid Acre is to return to me, I demile to you. the ſame Acre 

when it is returning to me, or when it ſhall return to me, or if I ſay, when it is returning to me 

you ſhall have it, theſe Words and the. Demiſe of the Reverſion of the Acre are all one, and of 

the ſame Senſe and Subſtance. So that a Reverſion of Land, according to the moſt common 
Acceptation, is taken and uſed. when the Poſſeſſion is removed from it, and when the particular 

Eſtate endures ; but according to the proper Definition of it, and according to the Senſe leaſt uſcd, 

it is taken for the Land diſcharged of the particular Eſtate, and when the Poſſeſſion is coming 

to him that bad the Reverſion, and in both theſe Caſes it contains the Land, but in ſeveral De- 

grees. Then here foraſmuch as the Grant and Demiſe is only of the Reverſion of the Farm, (for 

the other Tenement does not ſerve here for the Cauſe before ſhewn) and this Word (Reverſian) 

may be taken in two Senſes, it is further to be ſeen in which Senſe it ſhall be here uſed, and 

whether it may ſerve in both Senſes, or perhaps but in one Senſe only. And as to this the 

habendum and the Limitation of the Commencement of the Leaſe made to the Plaintiff are 

* Co, Lite. 6. a. to be conſidered. And the habendum here contained in the Count is referred to the Thing before 
Sed. mentioned, viz. to the Reverſion of the Farm. For when a Man limits a Thing before the haben- 
Pollext. 150 dum, and afterwards ſays, habendum for Years, or for Life, or in Fee, and does not name the Thing 
See Ante 152 in the Habendum, it ſhall be referred to the Thing mentioned before the habendum, and it is not neceſ- 
won or ir ſary to repeat the Thing again in the habendum. * For the Office of the Premiſes of a Deed is to 
pollexf. 120. expreſs the Certainty of the Thing given, * and of the habendum to exprels the Quantity of the Eſtate. 


And 


* 
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And the habendum is good enough without repeating the Thing, and ſhall be referred to the Thing * * 

beforementioned. And here it is not well to read habendum in the Count, but it ought to be 

babenda, for it is not put there gerundivè, but paſſive, as the Lord Dyer ſaid. So that all that 

which is diſcloſed by the Pleading and by the per nomen being put together is, that he demiſed 

the Reverſion of the Farm, and the other J enement with all the Lands, &c, babenda eidem Ri- 

cherdo; c. but in the Deed it is habendum. - Wherefore the Thing which is in the Premiſſes of 

the Grant appearing by the Count is the Reverſion of the Farm, and the Thing contained ia the 

habendum, as the Plaintiff has counted, is the Reverſion alſo, but by the Deed recited the haben- 

aum is of the Farm, and not of the Reverſion of the Farm, and ſo the Plaintiff has not demeaned 

himſelf in bis Count according to the Deed. And (it was ſaid) the Caſe as to this Point is the 

ſame in Effect with the Caſe of + Throckmerton v. Tracy adjudged in this Court in the Time of F Ante 147. 

Queen Mary. But now inaſmuch as by the Count the Grant is of the Reverſion, habendum the 

Reverſion from the End and Expiration of the firſt Term, Sc. wherein there is ſome Variance * 

from the Deed, it is to be ſeen whether the Thing contained in the Habendum, viz. the Reverſion, 

is of the ſame Effect and Subſtance in Law as if he had ſaid, Hhabendum the Farm itſelf from the 

End and Expiration of the firſt Term, Sc. And as to this, foraſmuch as the Word (Reverſion) 

has two * Senſes, as it is ſhewn before, and in each Senſe it comprehends the Land, but in ſeveral 1 8 
es, it is to be conſidered if the Word can ſerve here in the moſt uſual Senſe and Degree, as 

it is ſhewn before. And as to this, it was taken that it could not, if it be all conſidered together; ö 

but that in the Premiſſes of the Grant or Demiſe it might well enough ſerve in ſuch Senſe and De- | 
or in the other Senſe, as it might in the habendum alſo if it had not been limited at a Day 

to come, but preſently, for if the Grant had been of the Reverſion, habendum the Reverſion for 

Years, for Life, or in Fee, this had been purſuant enough to the Premiſſes; and there he ought 

to have Attornment, and by reaſon of the Reverſion he ſhould have the Fealty and Rent, if any 

was incident to it. But when he goes further and ſays, © habendum the Reverſion from the End 

« and-Expiration of the firſt Term for 63 Years thence next enſuing,” this cannot ſtand with 

the firſt Part, for the Nature of the Reverlion here is taken in the moſt uſual Senſe, viz. to pals, See Ante r55 

preſently. * And it is contrary to the Law to veſt in its proper Degree at a Day to come, for if (Jandhe Bey 

it ſhould veſt at a Day to come, then the Grantor would in the mean time have a leſſer Eſtate KPA Ws. 

in the Reverſion of his own Creation than he had before. For if I make a Leaſe for () ,nathe Boots 

Life to a Man, and afterwards I grant the Reverſion to another, habendum to him and to there cited, 

Ais Heirs from the Feaſt of Sr. Michael the Archangel next coming, if the Grant ſhould be 

good to the Leſſee, and the Reverſion take effect from the Feaſt of Sz. Michael, I who had 

a Fee in the Reverſion before, after the Grant ſhould have but a Chattlereal, viz. an Eſtate 

until the Feaſt of $7. Michael. So that my Eſtate would be divided, and a ſmall Part of it left 

in me, and I ſhould be Tenant for Years of the Reverſion of my own © Leaſe or making, which (0. . 

3s a Thing the Law will not ſuffer, for in every Leaſe there ought to be a diſtinct Leſſor, and 

a diſtinct Leſſee. For if I have a Rent in Fee, I cannot grant this to you from a Day to come, A cook - 

as it is held in 8. H. 7. for the Reaſon above given. But if I have Land, I may grant a Rent ().andthe Books 

de novo out of it to commence at a Day to come, for there I ſhall not have any particular Eſtate + 

in it in the mean time, for it was not in eſſe before, but commenced de novo, and therefore I * 

may appoint it to commence when I will. But in our Caſe the Reverſion of the Farm is in e, there cited. 

and he that has it cannot make his Eſtate leſs in it without firſt deveſting the whole out of him. , Supra(s). 

And therefore a Reverſion cannot pals in the Degree of a Reverſion, according to the com- 

mon Acceptation of it, at a Day to come. Alſo here it cannot veſt as a Reverſion in the Plaintiff 

after the End and Expiration of the firſt I caſe. for another Reaſon, viz. becauſe then it is no Re- = 

verhon. For then the Farm is in Poſſeſſion, and fo in another Degree than a Reverſion, accord- y 

ing to the common Acceptation of the Word. Yet the Nature of every Reverſion is to come 

to the Poſſeſſion of the Thing after the particular Eſtate ended, if it endures ſo long, but that is, 


! 

q 

when once it took Effect as a Reverſion, and in the Degree of a Reverſion, according to the 1 
common Acceptation of the Word, but to grant it in the Degree of a Reverſion, and to take | 
Effect at firſt in another Degree which is contrary to the Degree in which it was granted, is i 


meerly repugnant in Law. Wherefore if the Reverſion here ſhould be taken in the moſt uſual 
Senſe and Degree, all the Parts of the Grant and Dergiſe could not ſtand together, but the laſt 
would deſtroy the firſt. And it is the Office of Judges 2 Anthony Brown ſaid) to expound Things 
ut res magis valeat quam pereat, and to make all the Parts of a Deed and the Intent of the Par- 
ties alſo agree together, which cannot be here if the Grant and Demiſe of the Reverſion ſhould 
be taken according to its molt uſual Senſe and common Acceptation. And therefore it is the 
moſt. reaſonable Way to reject ſuch Senſe and Degree of the Word (Reverſion), and to uſe it ac- 
cording to the other Senſe and Degree, if it may be uſed therein, and if it being ſo uſed will ſa- 
tisfy the Intent of the Parties, and agree with the Law. And this (it was ſaid) it may well 
enough, for the Reverſion of the Farm, taken in the ſaid other Senſe and Degree, is the Farm 
reverting, or when it is reverting, and ſo it is the Thing itſelf void and diſcharged of all Leaſes 
and particular Eſtates, and in ſuch Degree it is properly demiſable. And the Word ( Rever/ion) 
taken in ſuch Signification ſtands well with the Premiſſes of the Demiſe pleaded, and with the 
abendum, and with the Limitation of the Commencement of the Leaſe, and fo every part put 
together makes a good Demiſe of the Farm when it ſhall revert, and of the Poſſeſſion when it 
p all accrue, and avoids all Sort of Repugnancy. * And therefore it is all one where the Party e Vin. Abr. tit. 
emiſes the Reverſion of the Farm, habendum the Farm from the Time of the firſt Leaſe ended Revaſion H.pl.s 
and expired, and where he demiſes the Rcverſion of the Farm, habendum the Reverſion of the | 
arm from the Time of the firſt Leaſe mo and expired, for in both Caſes it is in Cenſe a De- 
e | 
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Ante 147. miſe of the Farm when it ſhall revert, and ſo is equivalent to the ſaid Caſe of * Throckmerton v. 
Trecy, which each of the Judges alledged, and referred themſelves to the Argument therein, and 
{aid that the Senſe of the Reverſion there taken before the habendum ſerves here in the ſame Scnſe 
both before the habendum and after it. And they here put many Caſes which were then put in 
the Argument of the ſaid Caſe of Throckmerion v. Tracy, which I have here omitted, becauſe | 
have reported them at large in the ſaid Caſe itſelf. Wherefore the Court took the Reverſion in the 
Premiſſes and in the habendum to be in the ſaid ſecond Degree, and fo to agree here well enough. 

y "out, Then as to the third Point, viz. ſeeing that the Leaſe made to the Plaintiff is limited to com- 
mence after the End and Expiration of the firlt Term of Years, which Term of Years is now de. 
termined by the Leaſe made to the Defendants by Pinnoc and his Wife, whether or no the De- 
miſe made to the Plaintiff ſhall take place preſenly upon that Determination: And it was objected 
that it ſhould not, for although the firſt Leaſe is determined, yet this Determination came by the 
Act of the Defendants in taking a greater Eſtate, which is only a Determination in Law, and not 
a Determination in Fact, which was intended by the Limitation of the Commencement of the 
Demiſe to the Plaintiff. For the End of the Term limited for the Commencement of the faid 
Demiſe to the Plaintiff was ſuch an End as was commonly preſumed, that is, by Effluxion of 
Time, and not by Act of the Law, or Abbreviation of the Party. And though a Man ſhould 
ſtretch the Word (End) to every Kind of End or Determination, yet he cannot do ſo with the 
other Word, viz. Expiration, for (it was ſaid) Expiration is a particular Word, peculiarly appro- 
priated to Effluxion of Time. So that although it might be objected (as indeed it cannot) that 
End is a general Term not limited to any ſpecial Meaning, yet it cannot be fo objected as to Ex- 
7 — which is a particular Term that cannot be drawn to any general Senſe out of its particu- 

ar Signification. And therefore ſeeing the Limitation of the Cummencement of the ſaid Demiſe 
made to the Plaintiff is appointed to be upon the End and Expiration of the firſt Term of Years, 
the Plaintiff ought to wait until both the Words preceding the Commencement of his Term are 
accompliſhed, and the Time of the Commencement thereot is not yet come. And although it 
be admitted that the taking of the Leaſe for Life ſhall be an End and Expiration of the firſt Term 


b f. 5. H. 3. of Years as to the Defendants themſelves, yet as to a Stranger it is not ſo, for if the Defen- 


8 2 dants had granted a Rent- charge to a Stranger out of the firſt Term, there notwithſtanding the 
Co. Lit. 18 f. a. Determination of the firſt Leale by the taking of the Leaſe for Life, they ſhould have held the 
115 b. Farm charged with the Rent-charge as to the Grantee, for he is a Stranger, and as to him the 
107. b. Dal. 65. firſt Leaſe has Continuance, So the Plaintiff here is a Stranger, and againſt him the firſt Leaſe 
1 continues and ſhall continue until the Years are elapſed by Time, wherefore the Term ſhall not 
R. 310. 2 Rol. yet Commence, and conſequently the Plaintiff's Suit is not maintenable. | 
— hs But the Court argued to the contrary. For where the Commencement of the ſecond Term is 
23 limited upon the End and Expiration of the firſt Term of Years, they ſaid it is proper to be ſeen 
x Finch 192 what it is that ſhall be determined, vz. the Years, or the Eſtate in the Farm. And they faid 
þ Fink — 8 it is the Eſtate, © for the Term contains all his Intereſt in the Land; * for if I grant to one all my 
Rent acknow. Term in ſuch Land, this is as much as to ſay, all my Eſtate for Yeats which I have in the Land. 


a Rent acknow- k <P 
95 So that a Term contains the Intereſt for Years which the Party has in it. And here the Emphaſis 
to che Ter- tenant (as the Lord Dyer expreſſed it) is not upon the Word (Years) but upon the Word (Term); and 
as to the Conu- in pronouncing the Words (from the End and Expiration of the ſaid Term of Years) the Accent 
ſee the Rent has g . f : 

Continvance, ought to be laid upon the Word (Term) as the molt material Word, and not upon the Word 
Lags Gag. (Tears). And it is nct well written in the Record a fine et expiratione prædicti termini ann rum di. 
i ah miſſorum, but it ought to be dimiſſi in the ſingular Number, referring the Word demiſed to the 
1 Co. 184. . Term, and not to the Years. So that the Term, viz. the Eſtate which he has in the Farm for 


Goth. 27- .,, Years might be ended, and yet the Years not ended: Wherefore (Term) here is an Eſtate in Yearsor 
3 Bac, Abr. 156. for Years, but it is not Years only without an Eſtate; and ſo if the Eſtate is ended, the Term is 
« 1Co. 154. a, ended. And this is the Senſe of the Word (Term) here, although it has many other Meanings. 
e Dy. 178.p1.;3, And the Word ( Expiration) is properly breathing up, or yielding up his Breath (as the Lord 
Dyer ſaid), and it is applied to Man, or other Things animate, and is uſed to expreſs the Death 
ot a Man. For when he yields up his Breath, then he dies, for without his Breath he cannot live. 
And although it is properly uſed in Relation to Things animate which breathe, yet by a Simi- 
litude it is referred to Things inanimate. „As in our Law we ule the Word (reverter), which is 
properly applied to Things animate which move of themſelves, but ſometimes we uſe it in our 
Law in relation to Things inanimate, as we ſay, when Tenant ein Tail dies the Land ſhall revert 
to the Donor. And ſo Expiration, which is here uſed by Similitude to Things living, implies 
any End whatever. For as we ſignity by Expiration the Death of a Man, and his laſt End, 
whatever Way it happens, ſo the Word Expiration, being applied to an Eſtate for Years, may 
aptly enough ſignify the End of it, whatever way it be. So that the Expiration of an Eſtate for 
Years, and the End of an Eſtate for Years is all one; and it cannot be otherwiſe taken but that 
the Intent of the Leſſor and of the Plaintiff was, that the Plaintiff ſhould have the Farm when 
the firſt Leaſe was gone or determined, by whatever Means the fame happened; and to this Pur- 
pole they uſed the Word ( Expiration). And as to what was ſaid, viz. that although it 
be determined as to the Defendants themſelves, yet it ſhall continue as to the Plaintiff be- 
ing a Stranger, Sir, a Stranger for his Advantage ſhall ſay that the Leaſe continues, and 
f 1 Finch 19. for his Advantage ſhall ſay that it is determined; ? for if Pinnoct had granted a Rent- 


2 Finch 27- charge out of the Reverſion, the Grantee after the Leaſe for Life made to the Defendants 


x 8. P. co. Lit. ſhould diſtrain for it, and if the Defendants would ſay that their Leaſe for Years had Con- 
338. b. 1 "in tinuance, and therefore he might not diſtrain, the Stranger ſhould ſay that it is determined. 
„z enz) And fo the Plaintiff being a Stranger ſhall for his Advantage take Bencfit of the Determination 
of the firſt Eſtate, whether it be determined by Act of the Law, or by Act of the Party, or by 


EfMuxion of Time. And therefore the firſt Eſtate for Years being abbreviated by the taking 2 
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the Leaſe for Life trenches to the Advantage of the Plaintiff, and makes his Term to commence = See the Books 


2 . 342 4 | . cited Ante 189 
on that Determination. And ſo the Opinion of all the Juſtices upon the Matter of Law was at the Head of 


with the Plaintiff, viz. that his Leaſe was good, and that it ſnould commence upon the Deter- be Cale. 


mination of the'firſt Term of Years determined and ended by the taking of the new Leaſe for 
Life. 2 | | 2 N e 
And Note, Anthony Brown ſaid that the Writ was not good for two Cauſes. One was, for b Dy. 430. pl. 2. 


that the Words of the Writ were that the Prior and Convent demiſed to the Plaintiff, whereas 97: eg 3Bace 
the Convent are dead Perſons in Law, and cannot * demiſe any Thing, but it is the Demiſe of 
the Prior only. The other was, for that the Form of the Writ in the Regiſter recites that hee Regiſt 227. 


Goods and Chattles of (the Plaintiff) to the Value, Ec. found in the ſame Lands he tok anirried e Fe 225, 


29, the ſame 


away, which Clauſe was here omitted, and ought to have been . inſerted in his Opinion, altho' Exception taken 


"| if" X . , by the Counſel 
it were not true, becauſe the Form of the Writ in the Regiſter is ſo and not otherwiſe, But the „ 
Lord Dyer was againſt him in both theſe Points. For, as to the firſt, inaſmuch as it is apparent - 


| , 8 0 8 but over- ruled 
in Law that the Convent could not make a Demiſe, it is to be adjudged nothing but Sur- by Malen]. and 


pluſage, which ſhall not abate the Writ. And he cited a Precedent where ſuch a Writ was 4 = 
good. As to the other Point, if it was not true that the Defendant took the Goods, it would jean. 6, . 
not be well done to charge him with it. And although the Regiſter has this Clauſe, as it has 4 T. 4. EH. . 
been ſaid, yet it is to be intended by the Regiſter that the Clauſe ought to be inſerted where the 15. a, Per Euf- 
Truth of the Matter is ſo, and not otherwiſe, | | i; 


A brief Report of a Caſe argued in the Exchequer, in Eaſter Term in the ſecond Year of 
the Reign of Queen Elizabeth, by the Counſel for the Parties, and by the Barons of the 
Exchequer upon a Writ of Debt brought there by Sir Thomas Stradling Knight Plain- 


tiff againſt Rowland Morgan Defendant, and entered amongſt the common Pleas there. 
And the Record was as follows, viz. 


* Morgan of Maben in the County of Monmouth Eſquire was attached by Writ of Singe. 
this Exchequer to be here now on the Octave of St. Martin in this Term, to anſwer The- Declaration. 
mas Stradling Knight in a certain Plea of Debt, and now at the aforeſaid Octave of St. Martin Rag 8 
came here the aforeſaid Thomas Stradling Knight by Robert Leverton his Attorney, and the afore- 2. 

ſaid Rowland Morgan by Humphry Hatton his Attorney likewiſe came here; whereupon the afore- 

ſaid Thomas Stradling complains againſt the aforeſaid Rowland Morgan of this, that the aforeſaid 

Rowland render to the aforeſaid Thomas Stradling 171. 6s. 8d. which he owes him, and unjuſtly 


detains; and for that whereas by a certain Act made at a Parliament of Lord Edward the Sixth late 


King of England begun and holden at Meſiminſter the firſt Day of March in the ſeventh Year of 
his Reign, by the ſaid Lord the King, and the Lords ſpiritual and Temporal, and the Commons 
in the ſame Parliament aſſembled, and alſo by Authority of the ſame Parliament amongſt other 
Things it is enacted, that if any Treaſurer, Receiver, or Miniſter Accountant, or their Deputy 
or Deputies, do take or receive of any Perſon or Perſons, any Sum or Sums of Money, or other 
Profit of and for the Payment of any Fees, Annuities, Penſions, Duties, or Warrants, more 
or otherwiſe than he or they may lawfully do by foreign Laws and Statutes therein then pro- 
vided, that then the ſaid Treaſurer, Receiver, and Miniſter ſo offending ſhall forfeit and loſe for 
every Penny or Pennyworth ſo to be taken or received 6s. 84. to the Party grieved, to be re- 
Covered in any of the King's Courts of Record by Bill, Plaint, or Action of Debt, in which 
uit no Wager of Law, Eſſoign, or Protection ſhall. be allowed, as in the Act aforeſaid a- 
mongſt other Things is more fully contained. And whereas the aforeſaid Thomas Stradling now 
complains, that the laſt Day of O#ober in the third and fourth Years of the Reign of the now 
King and Queen Philip and Mary, and long before, by virtue of the Letters patent of Lord 


Henry the Eighth late King of England under his Great Seal, bearing Date at Mere the ninetcenth 


Day of September in the dgoenteenth Year of his Reign, made to the ſame Thomas he was and yet 
is Bede] or Collector of the Rents, Revenues, and Profits iſſuing out of and to be received of and 
in the Lordſhips or Manors of Miſtin, Glinrothney, Sigbemith. Vether, and Sighemith. Over in the 


County 
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County of Clamorgan, and taking annually for the Exerciſe of his Office aforeſaid 131. 65. 84, ag 
9 well by his own proper Hands, as by the Hands of the Receiver of the ſame Lordſhips or Ma. 
i. _Nors, for Term of Life of the ſaid Thomas. Nevertheleſs the aforeſaid Rowland Morgan, the 
| . ſame laſt Day of OXcber being Receiver of the Lordſhips or Manors aforeſaid, the Statute afore- 

» Note here the ſaid and the Penalty therein contained not regarding, the fame laſt Day of O#ober, at“ Cardi 
the Declaration in the ſaid County of Glame; gan, in the aboveſaid third and fourth Years of the Reign of the ſaid 
R os, Eu- Lord the King and Lady the Queen now, by the Hands of Jobn Jenkin of Landaff in the County 
mitted. Se Of Glamorgan atoreſaid Yeoman then Servant and Deputy of the ſaid Rowland, took and received 
Abe. die Free. of the aforeſatd Thomas Stradling Knight, by the Hands of Dio Howell then Servant of the ſame 
tion C. pl. 1. Thomas, for the Payment of 13/. 6s. 8d. as his Fee aforeſaid to the ſame Themas Stradling 
12 then due for one whole Year ending at the Feaſt of St. Michael the Archangel then laſt paſt, by 
Colour of the ſaid Office of the aforeſaid Rowland, extortiouſly 45. 4d. according to the Rate of 
44. for every twenty Shillings, more and otherwiſe than he might lawfully take or receive by any 
foreign Laws or Statutes in that behalf provided, contrary to the Form of the Statute aforeſaid , 
whereby an Action hath, accrued to the aforeſaid Thomas Stradling to demand and have of the 
aforeſaid Rowland Morgan the aforeſaid 171. 65. 8d. And although the aforeſaid now Plaintiff hath 
often afterwards requeſted the aforeſaid now Defendant to pay him the aforcſaid 171: 65. 8d. ne- 
vertheleſs the ſaid Rowland Morgan now. Defendant the aforeſaid 171. 6s. 8d. or any Part thereof 
to the aforeſaid Thomas Stradling has not yet paid, but the ſame to pay has refuſed, and yet does 
refuſe ; wherefore the aforeſaid Plaintiff ſays that he is damnified and has Damage to the Value 

of 1005. and therefore he brings the Suit, &c. Ol | 

Defendant prays And the aforeſaid Rowland Morgan by his aforeſaid Attorney preſent, Cc. defends the Force 
Oyer of the Writ. and Injury, Damages, and whatever, &c. and prays Oyer of the Writ aforeſaid, and it is read to 
him, &c. Which being heard, he ſays that at preſent he is not adviſed to anſwer the aforeſaid 
; Thomas Stradling touching the Premiſſes; and prays Day to imparl thereon until the Octave of 
Imparlance. Sf. Hillary, within which, &c. which is granted to him by the Court, and the ſame Day is given to the 
: aforeſaid Thomas Stradling here, &c. At which Day the Parties aforeſaid came here by their At. 
tornies aforeſaid, and the aforeſaid Thomas Stradling prays that the aforeſaid Rowland Morgan may 
anſwer him touching the Premiſſes. And thereupon the ſame Rowland Morgan by proteſting ſays 
that the Declaration aforeſaid and the Matter therein contained is inſufficient in Law, to which he 
has no Meeſſity, nor is by the Law of the Land bound to anſwer, nevertheleis for Plea the ſame 
Rowland lays, that the aforeſaid Thomas Stradling his Action aforeſaid thereof againſt him ought 
Travereſs the not to have or maintain, becauſe he ſays that he did not take or receive the aforeſaid 45. 4d. 
* contrary to the Form of the Statute aforeſaid, in Manner and Form as the aforeſaid Thomas $'rad- 
I0ve. ling by his Writ and Declaration aforeſaid above againſt him has declared, and of this he puts 
| himſelf upon the Country ; and the aforeſaid Thomas Stradling likewiſe, therefore ler a Jury come 
"thereon, And becauſe the aforeſaid Town of Cardiff is in the County of Glamorgan in Wales, 
ruin Facias to Where a Sheriff of this Kingdom of England cannot intermeddle, therefore it is commanded to 
the next Engliſh the Sheriff of the County of Hereford that he make to come here from the Day of Eaſter in ff. 
| teen Iys twelve, c. of the Neighbaurhood of Leominſter in the ſaid County of Hereford, which 
is the Viſne next adjoining to the ſaid Town of Cardff, every of whom, Sc. by whom, Sc. and 
who neither, &c. to recognize, &c. And the ſame Day is given to the Parties aforeſaid here, 
Sc. At which Day the Parties aforeſaid came here by their Attornies aforeſaid, and the Sheriff 
of the ſaid County of Hereford hath not returned here the Writ, Sc. Therefore it is commanded 
Sicut alias, to the ſame Sheriff of the ſaid County of Hereford, as heretofore, that he make to come here on 
the Morrow of the Holy Trinity twelve, &c. of the Neighbourhood of Leominſter aforeſaid, in 
Form aforeſaid. And the ſame Day is given to the Parties aforeſaid here, Sc. At which Day 
the Parties aforeſaid came here by their Attornies aforeſaid, and the Sheriff of the County of 
Return of the Hereford aforeſaid, viz. Richard Monington Eſquire, returned here the Writ of Venire Facias Juralores 
Femre Faciats together with the Panel of the Names of the Jurors annexed to the ſame Writ. And the Ju- 
rors being called did not come, Sc. Therefore it is commanded to the ſame Sheriff that he 
| Diſringas Jura- diſtrain the aforeſaid, &c. by their Lands, &c. ſo that, Sc. on the Octave of S. Michael, or in 
88 the mean time before the Juſtices of the ſaid Lord the King and Lady the Queen aſſigned to 
take Aſſizes in the ſaid County of Hereford, if they ſhall firſt come, at Hereford in the ſaid 
County of Hereford on Wedneſday the 27th Day of July next coming, ſo that the Inquiſition there- 
of there diſtinctly and plainly taken before the aforeſaid Juſtices of the ſaid Lord the King ar.d La- 
dy the Queen for Aſſizes may be had here at the aforeſaid Octave of St. Michael; and it is ſaid 
to the Parties aforeſaid that they be ready there on the aforeſaid Hedneſday before the afore- 
ſaid Juſtices of the ſaid Lord the King and Lady the Queen for Aſſizes; and that they be here at the 
aforeſaid Octave of St. Michael to hear their Judgment upon the Verdict of the Inquiſition afore- 
faid, if, Sc. At which Day the Parties aforeſaid came here by their Attornies aforeſaid, and 
the aforeſaid Juflices of the ſaid Lord the King and Lady the Queen for Aſſizes delivered here 
the Tenor of this Plea, together with a certain Writ of Diſtringas Juratores, with the Panel of 
the Names of the Jurors fixed to the ſame Writ, and annexed to the "ſame Tenor, which ſaid 
Peſica, Tenor is indorſed thus, Afterwards at the Day and Place within contained before Edward Saut- 
ders Knight, and Richard Harper Eſquire aſſociated for this Purpoſe to the ſame Edward and 
Fobn Whiddon Knight, Juſtices of the ſaid Lord the King and Lady the Queen aſſigned to take 
Aſſizes in the County of Hereford, the Preſence of, the aforeſaid John not being expected, by 
virtue of the Writ of the ſaid Lord the King and Lady the Queen of /i non omnes, by the Form 
of the Statute, Cc. came as well the within named Thomas Stradiing Knight, as the within ſpeci- 
fied Rowland Morgan Eſquire, in their proper Perſons. Likewiſe thè Jurors within ſpecified be- 
5 ing called ſome of them came, and ſome of them did not come, as appears in the Panel, therefore, 
Aue ita, Sc. wherefore it is commanded to the ſame Sheriff of the ſaid County of Hereford, as MO 
| | a 
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Stradling verſus Morgan. in Scacca. 

that he diſtrain the Jurors aforeſaid by their Lands, &c. ſo that, &c. on the Octave of St. Hillary. 
The ſame Day is given to the Parties aforeſaid here, &c. At which Day the Parties aforeſaid came 
here; viz. the ſaid Thomas Stradling by his Attorney aforeſaid, and the aforeſaid Rowland Morgan by 
Cutbbert Leverton his Attorney. And the Sheriff of the ſaid County of Hereferd hath not returned 
here the aforeſaid Writ of Diſtringas Juratores ſicut alias, Ec. Therefore it is commanded to the 3 bie. 
fame Sheriff, as oftentimes, that he diſtrain the Jurors aforeſaid by their Lands, &c. So, &c, 
from the Day of Eaſter in fifteen Days, or in the mean time before the Juſtices of the Lady Eliza» 
zerb the Queen now aſſigned to take Aſſizes in the ſaid County of Hereford, if they hall 
firſt come, at Hereford in the ſaid County of Hereford on M. the fixth Day of March 
next coming; ſo that the Inquiſition thereon there diſtinctly and plainly taken before the 
aforeſaid Juſtices of the ſaid Lady the Queen now for Aſſizes may be had here at the a- 
foreſaid fifteen Days of Eaſter. And it is ſaid to the Parties aforeſaid that they be there ready 

at the aforeſaid Monday before the aforeſaid: Juſtices of the ſaid Lady the Queen now for Aſſizes; 
and that they be here at the aforeſaid teen Days of Eaſter to hear their Judgment n the Very 
dict of the Inquiſition aforeſaid, if, c. At which Day the Parties aforeſaid came here by their 
Attornies aforeſaid, and the aforeſaid Juſtices of the ſaid Lady the Queen now for Aſſizes 
delivered here the Tenor of this Plea, together with a certain Writ of Pluries diſtringas Ju- 

ratores, with the Panel of the Names of the Jurors fixed to the ſame Writ, and annexed to 
the ſame Tenor, and two Bills of Attorney likewiſe annexed to the ſame Tenor, the Te- 

nor of which ſaid Record is endorſed thus; Afterwards at the Day and Place within contain: _ 

ed before Edward Saunders Knight, and Richard Harper Eſquire aſſociated for this Time to the 
fame Edward and Jobn Whiddon Knight, Juſtices of the Lady the Queen aſſigned to take Aſſizes 

in the County of Hereford, the Preſence of the aforeſaid Fohn not being expected, by virtue of 
the Writ of the ſaid Lady the Queen now of / non omnes, by the Form of the Statute, &c. came 
as well the within named Thomas Stradling Knight by Edward Stradling Eſquire his Attorney, as 
the within ſpecified Rowland Morgan Eſquire by Philip Maddock his Attorney, and the Jurors 
within ſpecified being called ſome of them came, and ſome of them did not come. And ſome 
of them now appeared, viz. Jobn Goodwin Gentleman, William Burghill Gentleman, George Cromp 
Gentleman, James Bithell, William Tranter, and John Hilleſley, and were ſworn upon the ſaid Jury, 
And becauſe the reſt of the Jurors aforeſaid did not appear, therefore others of them that were 
ſtanding by being choſen for this Purpoſe by the Sheriff of the County aforeſaid, at the Requeſt 
of the aforeſaid Thomas Stradling, and by the Command of the Juſtices aforeſaid are newly added, 
whoſe Names are filed to the Panel within written, according to the Form of the Statute in ſuch 
Caſe lately made and provided; which ſaid Perſons ſo newly added being likewiſe called came, 
viz. Jobn Olme, William Beal, Thomas Genis, Richard Dobbins, John Pearl, and Thomas Colling, 
and were ſworn upon the ſaid Jury together with the other Jurors re empannelled. Who to yeaia for the 
fay the Truth of and upon the within Contents being choſen, tried, and ſworn, ſay upon their FPlaintif. 
Oath that the aforeſaid Rowland Morgan took and received the within ſpecified 4 s. 4 d. contrary 
to the Form of the Statute within written, in manner and Form as the aforeſaid Thomas Stradling 
within againſt him hath alledged. Therefore, &c. And alſo the Tenors of the ſaid Bills of Ar- 
torney likewiſe follow in theſe Words, The within named Thomas Stradling Knight has put in his 

Place Edward Stradling Eſquire to loſe and gain touching the Action within ſpecified for him in 
his Place and Name. The within named Rowland Morgan Eſquire hath put in his Place Philip 

Maddoct Gentleman to loſe and gain touching the Action within written for him in his Place and 
Name. And hereupon the aforeſaid Thomas Stradling by his Attorney aforeſaid prays his Judg- 

ment upon the Premiſſes. And becauſe the Court aforeſaid at preſent is not adviſed of giving their 
Judgment of and upon the Premiſſes, Day is therefore given to the Parties aforeſaid touching the 


Premiſſes in the ſame State wherein they are now, until the Morrow of the holy Trinity to hear 
their Judgment thereon here, &c. 


120 12 
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Pantiibus. 
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The Caſe was recited in this Manner. It appears by the Record that Sir Thomas Stradling Knight Ege, Tm. 


has ſued here an Action of Debt againſt Rowland Morgan for 17 l. 65. 84. and has declared . * 
whereas it was enacted by a Statute made in 7. Ed. 6. that if any Treaſurer, Receiver, or Miniſter cares in the Ex- 


Accountant, or their Deputy or Deputies, do receive of any Perſon any Sum of Money, or any — A2 — 
other Profit of and for the Payment of any Fees, Annuities, Penſions, Duties, or Warrants, mores, cas. 1. which 


or otherwiſe than he lawfully may by foreign Laws and Statutes in ſuch Caſes provided, that then ara that Re- 
he ſaid Treaſurer, Receiver, and Miniſter ſo offending ſhall forfeit and loſe ff extort Fee: upar 
the ſaid Lreaſurer, Receiver, and Miniſter ſo offending ſhall forfeit and loſe for every Penny Orextort Fee: upon 


Penny worth ſo taken or received 6s. 8 d. to the Party grieved, to be recovered in any of the King's „ 


Courts of Record by Bill, Plaint, or Action of Debt, in which Suit no Wager of Law, Effoign, ry Penny extort- 
or Protection ſhall be allowed. And whereas the ſaid Plaintiff the laſt Day of O#ober in the 3d „ T 
Years of the Reign of King Philip and Queen Mary, and long before, by virtue of the Letters- Offce of Bede! 


Patent of King H ury 8. bearing Date at More the 19th Day ot September in the 17th Year of his hee fes 


Ro: 3 the Rents of ſome 
Keign, made to the ſame Plaintiff was Bedel or Collector of the Rents, Revenues, and Profits Manors in the 


iſſuing and receivable of and in the Lord ſhips or Manors of Miſein, Glinrothney, Sighemith Nether 8 


morgan in Wales, 


and Sigbemith Over in the County of Glamorgan, and taking annually for the Exerciſe of his ſaid — I, 6s. 8 d. 
Office 131. 6 s. 8 d. as well by his own proper Hands as by the Hands of the Receiver of the 8 be H. A8 


aid Lordſhips or Manors for Term of his Life; The ſaid Rowland Morgan the ſame laſt Lgy oa the Dateg> 
of Odzoler being Receiver of the ſaid Lordſhips or Manors, not regarding the faid Statute, nor e af te 
the Penalty therein, the ſame laſt Day of Odieber at Cardiff in the ſaid County of Glamorgan, inf me Manors ex- 


, tortiouſly took 


Tþ © 48. 4d. at Car- 
1 2 County of C lamorgan, The Defendant traverſed the Receipt, which was tried by Niſi Prius in the County of Hereford, being the next Engliſh Coun'y to the 


— ere the Receipt was, which is in Wales, and there found for the Plaintiff. But afterwards becauſe it was n6t alledged in the Declaration to whom the Ma- 
1 = at the Time of the Extortion ſuppoſed, and becauſe the Statute of 7. Edw. 6 does not extend to Receivers of cthers than of the King, for theſe Faults in 
ration, notwithſtanding the Verdict tor the Plaintiff, Judgment was given for the Defendant, Vide Crompton J. C. 101, a1 197, a, X e 
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Elizabeth. in Scacca. 


the zd & 4th Years of the Reigh of the ſaid King and Queen, by the Hands of Jahn Fenkin Servant 
and Deputy to the fame Rowland, took of the ſaid Sir 7 homas Stradling, by the Hands of Dio Hotoel! 
then his Servant, for the Payment of 131. 6 s. 8d. being the Fee then due to the ſame Sir Thy. 
mas Stradling for one whole Year ending at the Feaſt of 87. Michael then laſt paſt; by Colour of 


the ſaid Office of the ſaid Roteland, extortiouſly 4 s. 4 d. according to the Rate of 4 d. for every 


twenty Shillings, more and otherwiſe than he might lawfully take or receive by any foreign Lava 
and Statutes in ſuch Behalf provided, contrary to the Form of the faid Statute. And thereupon 
in Action has accrued to the Plaintiff to have of the ſaid Rowland the ſaid x71. 68. d. To 
Ghich the Defendant pleads that he did not take nor receive the ſaid 4 s. 4 d. contrary to the Form 
of the faid Sratute, in manner and Form as the ſaid Plaintiff has declared. And upon this they 
were at Iſſue. And becauſe the Town of Cardiff is in the County of Glamorgan in Wales, where 
a Sheriff of this Kingdom of England cannot meddle, the Venire Facias was awarded to the Sheriff 
of Hereford to cauſe 12 Men, &c. to come from the Neighbourhood of Leominſter in the ſaid 
County of Hereford, which is the next adjoining Viſne to the ſaid Town of Cardiff. And by Ni, 
Prius before the Juſtices of Aſſtze in the County of Hereford it was found againſt the Defendant, 


vix. that he had received the 48. 4 d. contrary to the Form of the Statute, in manner and Form 


as the Plaiotiff had declared. | 791 1 | 1 | | 
And upon this Verdict the Plaintiff afterwards in the Exchequer demanded his Judgment. Ang 
it was ſaid on Behalf of the Defendant that the Plaintiff ought not to have Judgment. And hereupon 
divers Points were moved. Firft, what was the Senſe of the Declaration, viz. whether thereb 
the Defendant ſhall be taken 'a Receiver of the King, or a Receiver to another: And if he mal 
de taken by the Declaration to be a Receiver to another, and not to the King, then, ſecondly, if 
he ſhall be within the Purview of the Statute : And if he ſhall, then, thirdly, if the Plaintiff might 
ſue for the Penalty elſe where than in Wales: And if he might, then, fourthly, if this Suit taken 
by original Writ in the Exchequer ſhall be maintenable by the Plaintiff, who has not ſhewn any 
Cauſe why he was or ſhould be privileged there. And theſe Points were moved and argued in 
Eafter Term in the ſetond Year of the Reign of Queen Elizabeth by an Apprentice of the Middle- 
Temple on Behalf of the Defendant, and by Manword on Behalf of the Plaintiff; and the Barons 
alſo argued the fame Term. us Ws | | oy 

And as to the firſt Point, it was argued by the Counſel for the Defendants, and alſo by all the 


| Barons, that the Defendant ſnall be taken by the Declaration to be a Receiver to another than to 
the ſaid King and Queen; for the Declaration ſhews that the Receipt of the 48. 4 d. was the laſt 


but does not ſhew to Who 


Day of October Anno 3 & 4. Philip and Mary, and ſhews alſo that the Plaintiff was then Bedel or 
Collector of the ſaid Manors by Force of the Letters Patent of King Henry 8. made to him in the 
15th Year of his Reign, and ſheys alſo that the Defendant was then Receiver of the ſame Manors, 
the Manors then belonged, whether to the King or to another; and 


altho? it were admitted that the Manors ſhould be intended to belong to King Henry 8. in the 15th 


Year of his Reign, becauſe he then made the Plaintiff his Bedel of them, yet it is not ſhewn that 
they continued in him and his Heirs, which ought to be ſhewn' preciſely. And if the Manors 
belonged to another the ſaid Taſt Day of Oober, then the Detendant was Receiver to that other, 
and not to the King; and then if ſo be there is a Diverſity in Law where the Receiver to the King 
takes more for Payment of a Fee than he ought, and where the Receiver to a common ' Perſon 
takes more for the Payment of a Fee than he ought, or in other Words, if the one be within the 
Danger of the Statute, and the other not, then the Declaration ſhall be taken moſt ſtrongly againſt 
the Plaintiff, viz. that the Defendant was ſuch a Receiver as ſhall be out of the Danger of the Act. 
For Declarations ought fully and preciſely to ſhew the Grievance of the Plaintiff, and that can- 
not be where in the ſubſtantial Part there is Incertainty, and ſuch too as ſtands indifferent to 


make the Defendant a wrong Doer or not, in which Caſe it is not reaſonable to puniſh one that 


b See Ante $4 
e) and the _ 
ks there cit- 


d Vet. Lib. In- 
trat. 168. a, 
Hardr. 135. 


is not preciſely charged. Wherefore inaſmuch as Declarations impeach the Party, and force 
him to anſwer, and are the Foundation whereupon the Court is to give Judgment, it is reaſon- 
able that they ſhould be certain, fo that the Party may know what he is to anſwer to, and the 
Judge upon what he is to give Judgment. For which Reaſon if the Declaration is not certain to 
every Intent, but has two Intendments, one of which makes for the Plaintiff and the other a- 


F gainſt him, it is reaſonable to take it in that Senſe which makes againſt him, for if his Com- 


laint lies in the other Point it is his Folly that he did not ſhew it preciſely, ſeeing he might 
. done it; and ſince he has not, it ſhall be taken in the Senſe againſt him, and ſo ſhall abate, 
becauſe, it being taken in that Light, there is no Offence committed by the Defendant. As if 
a Man brings an Action of Waſt againſt Tenant for Life, and declares that J. S. made the Leaſe 
for Life, and afterwards granted the Reverſion to him, and that the Tenant for Life attorned, 


and that he has done Walt to the Diſheriſon of the Plaintiff; this Declaration is not good, be- 


cauſe he has not ſhewn that the Waſt was done after the Attornment, which he ought to do, as 
appears by the Book of Entries, fer if it was done tefore the Attornment, then it was not to his 
Diſheriſon, nor is it any Offence to him, and if it was done after the Attornment, then it is to his 


' Diſheriſon, and is an Offence to him. And becauſe by taking it one Way the Matter is for him, 


© See Ante 27 
(s)- 33 (f). 


and the 
there cited, 


and the other Way againſt him, it ſhall be taken the Way that makes againſt him, and therefore 
it ſhall be inſufficient. So in Aſſize of Land, if a Man makes Title in his Plaint, and ſhews that 


Books he was Lord, and that the Tenant alien'd the Land in Mortmain to the Tenant in the Aſſize, 


and that he entered, and ſo was ſeized until by the Tenant diſfſeized, this Title is not good, be- 
cauſe it might be that he entered after the Year after the Alienation, in which Caſe his Entry was 
not. lawful, or it might be that he entered within the Year, in which Caſe his Entry was lawful; 


 fSeeanc nl and therefore it ſhall be taken moſt ſtrongly againſt him, viz. that he entered after the Year, and 


and the Books 
there cited, 


ſo the Plaint ſhall be adjudged inſufficient. * So (it was ſaid) the Cale is in 3. Ed. 4. wow a e 
: | | ; broug 
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brought an Action of Debt for ig l. againſt a Prioreſs, and counted that be was retained wich one Cicily 
Pr deceſſoreis of the Defendant, in the Office of Bailiff of Huſbandry, taking 40 8. by the Year, 
and that he did the Services which came to the Uſe of the Houſe, and that he was, not paid for ſa 
many Years as amount to the Sum before mentioned, and by the better Opinion this Declaration was 
held infufficient, becauſe he had ſhewn that he was retained with the Predeceſſoreſs, and did not ſhew 
io retained him, for there it is ſaid it might be that he was retained by one who had no War- 
rant to retain: bim, and then the Retainer is void, and it might be that he was retained by the 
Predeceſſoreſs herſelf, or by ſome other by her Command, and then the Retainer is good; and 
as this may be taken two Ways it is incertain, and therefore ſhall be taken moſt ſtrongly againſt 
the Plaintiff, and that is, in the Senſe that makes againſt him, and ſo it ſhall be adjudged inſuffi- 
cient. So in the principal Caſe the Plaintiff goes about to charge the Defendant - an Offence 
done the laſt Day of OFober Anno 3 & 4. P M. and ſhews that he was then Receiver of the ſaid 
Manors, and has not ſhewn that the ſaid Manors then belonged to the ſaid King and Queen, So 
that it ſtands indifferent whether they belonged to them or not, and if they did belong to them, 
then the Defendant was Receiver to them, and ſo clearly within the Danger of the Statute z and 
if they! then belonged to another, then the Defendant was Receiver to another. And if the Re- 
eeiver to a common Perſon is out of the Danger of the Statute, then it ſhall be taken here that 
the Manors belonged. to another than to the King, and ſo that the Defendant was Receiver to 
another than to the King, and conſequently out of the Danger of the Statute; for that is the « s. p. Harder. 
Senſe thar makes ſtrongeit againſt the Plaintiff, and fo it ſhall be taken, and therefore the Decla- 135. Kuch. 437. 
ration is inſufficientꝰ becauſe of the Incertainty in not ſhewing whoſe Receiver the Defendant was. 
As to the next Point, viz, whether the Statute extends to Treaſurers, Receivers, or Miniſters 2 Point, 
Accountant of any other Perſon than the King; this was argued by the Counſel for the Defen- 
dant, and alſo it was argued and held by all the Barons, that Treafurers, Receivers, or Mini- e s. P. Lit. R. 
ſters Accountant of common Perſons, and their Deputies, who receive Money or other Profit for n 
Payment of Fees, &c. are out of the Purview and Penalty of the ſaid Statute. And yet they all : 
agreed that ſuch are within the Words of the Statute, for the Words are, if any Treaſurer, Re- 
c uer, or Miniſter Accountant, or their Deputies, take or receive, &c. which Word (any) is a general 
Word, and contains every Treaſurer, Receiver, or Miniſter Accountant. For he that is a Trea- 
ſurer to a common Perſon is a Treaſurer, and this Word (any) includes every one, for in contain- 
ing each ſingular Number it has the Senſe of the Plural, ſo that the Words which enact that if 
any Receiver do ſuch an Act he ſhall forfeit ſo much, include in them that if the Receiver of a 
common Perſon does the Act, he ſhall forfeit the Thing. Wherefore the Words of the Branch 
being general comprehend the Detendant here. But if a Man conſiders where the Miſchief lay e 4 Inf. 430. 
before the Statute, and what it was that the Parliament intended to redreſs, he will thereby per- | 
ceive that the Intent of the Makers of the Act was only to puniſh the Treaſurers, Receivers, and 
Miniſters of the King, and not of common Perſons, tor from the former only the Miſchief grew. 
For when Monaſteries, Houſes of Religion, Colleges, and Chantries were diſſolved, and came 4 Lit. 
to the Hands of King Henry 8. and King Edward 6. Penſions were aſſigned to the Abbots, Monks, 
Nuns, Incumbents and others who before lived upon the Poſſeſſions of the ſaid Monaſteries and 
Houſes which ſo came to the Hands of the ſaid Kings, and of theſe Penſioners there was a great 
Number. And alſo upon other Actions the ſaid Kings were charged with the Payment of many 
Annuities. And the Treaſurers and Receivers and other Miniſters Accountant appointed by the 
faid Kings to pay them, perceiving that ſo many were payable thro' their Hands, made a Gain of 
it, and would give for Anſwer to the Penſioners, Annuitants, &c. that they had no Money of the King's 
in their Hands, or would delay and put them off by other Means, until they were forced to give 
them fome Reward to get what was due to them. And by ſuch extortious Delays and Means they 
compelied the poor Penſioners and others to part with a good deal of what was due to them to 
the Treaſurers, Receivers, and others appointed to pay them, who inriched themſelves thereby, 
and impoveriſhed the Penſioners, which was a great Enormity, and neceſſary to be reſtrained. 
And to this End a Branch was put in the Act made in 33? H. 8. concerning the Erection of the 
Court of Surveyors, by which it is enacted, that the general or particular Receivers, or their Depu- 
ties, who hereafter ſhall kappen to pay any Annuity, Penſin, or Rent, ſhall not retain or take of the 
Party to whum they ſhall happen to pay the ſame by way of Reward or otherwiſe, above the Sum of 
4 d. for every twenty Shillings which the ſame general or parlicular Receiver ſhall bappen to pay, on Pain 
of furfeiting 6 5. 8 d. for every Penny which he or they ſhall happen lo receive above the Sum of 4 d. for 
every twenty Sbillings which he or they ſhall happen to pay, the one Mciety of ihis Forfeiture to be to 
the King, and the other to the Party that will ſue for the ſame ; which Act extends only to the Re- 
ceivers of the King, as one may ſee by comparing and conſidering the Clauſes therein together. 
8 to the Intent of this Branch, and as a Confirmation ot it was the ſaid Clauſe made 
in the ſaid of 7. Edw. 6. which was alſo made by Reaſon of the ſaid Miſchief which attended 
ſuch Payments made by the King's Receivers, and other Miniſters of the King, and againſt 
them only was the Act intended to be made, which may be collected from the Words of the Act 
in other Branches; for the Stile of the Act is, An Act for the true anſwering of the King's Revenues, 
ſo that the Stile ſignifies the Scope of the Act to be touching the Matters of the King and his Mi- 
niſters. And alſo all the Branches before the ſaid Branch above recited treat of the King's Mini- 
ters, viz, of his Receivers, Auditors, Bailiffs, and other Miniſters of Receipt or Payment, and 
then comes the ſaid Clauſe which hath general Words, viz. if any Treaſurer, Receiver, er Miniſter 
Accountant, &c. which are referred to ſuch Treaſurer, Receiver, or Minifter before ſpoken of, 
that is, the King's. And the Clauſes before, ſpeaking of the King's Miniſters, are an Induce- 
ment to us to take the Intent of the Legiſlature in the ſaid Clauſe above recited to extend to the 
ing's Miniſters. And that the ſaid Clauſe reaches only to the King's Miniſters, is more fully 
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proved by the Words which come afterwards, viz. more or ot ber wiſe than he or they mig hi lawfully 

do by foreign Laws and Statutes therein provided, (which Word ( foreign) it was faid, ſhould be for. 

mer, and was miſprinted, but by Saunders Chief Baron, foreign is well enough, and ſhall be taken 

in the. Senſe of former) which Words (be or they) go to every Treaſurer, Receiver, or Miniſter re. 

ſtrained by the Statute : And the Words (foreign or former Laws and Statues) imply that the Of. 

ficers intended in the Branch for the Payment of the ſaid Fees, Annuities. Penſions, Duties, or 

Warrants, might take ſome Sum. And what Treaſurers, Receivers, or Miniſters could by any 

former Law receive any Sum for the Payment of any Fees, Annuities, Penſions, Duties, or War. 

«$.P, Litt. R. rants? * certainly the King's Miniſters might, and no other. And this they might do by Impli- 
we cation of the ſaid Act of 33. H. 8. which inflits a Penalty on the King's Officers who receive for 

| ſuch Payments above the Sum of 4 d. for every twenty Shillings, whereby it is implied that he 
might receive 4 d. for every twenty Shillings, and that which is implied by any Act is equal to 

expreſs Words in the Act. So that by the Senſe and Intent of the ſaid Act of 33. H. 8. they might 

receive 4 d. for the Payment of every twenty Shillings; and accordingly it has been uſed ſince. But 

there is not any former Law or Statute which permits the Receiver of a common Perſon to take 

any Thing for any Payment made by him to another. W herefore foraſmuch as all the former 

Words of the Sentence, as to the Miniſters named and their taking any Thing, are referred to the 

latter Words, viz. more or otherwiſe than they might by foreign Laws or Statutes, which latter Words 

are intended only of the King's Miniſters, and no other, from thence it follows that the latter 

Words clear up the Intent of the firſt, and that the Treaſurers, Receivers, and Miniſters named 

in the forther Part are intended the Treaſurers, Receivers, and Miniſters of the King only, and 

of no other. So that the Senſe of the ſubſequent Words diminiſh the Generality of the Words 

precedent, and alſo manifeſt the Intent of the Makers of the Act. And the Judges of the Law 

in all Times paſt have ſo far purſued the Intent of the Makers of Statutes, that they have ex- 

pounded * Acts which were general in Words to be but particular where the Intent was particular, 

Ang. 330. As the Statute de Prerogativa Regis cap. 1. provides, that the Lord the Ring. ſhall have the Ward- 
_ nit. pip of all the Lands of ſuch as hold of him in chief by Knights-Service, whereof the Tenants were ſciz- 
82 pl. ed in their Demeſn as of Fee the Day of their Death (of whomſoever they hold elſe by like Service, ſo 
e rod. that they beld of ancient Time any Land of the Crown) until the Heir come to his lawful Age, Ge. 

< M.12.E4. 4. © yet if the King's Tenant, who has Land holden of the King in capite by Knights-Service by De- 
vert g. Bi ſcent on the Part of his Father, and other Lands holden of another by Knights-Service, which de- 
Traverſedeofficeſcended to him on the Part of his Mother, dies without Iſſue, his Heir on the Part of the Father, 
R. and alſo his Heir on the Part of the Mother being within Age, the Judges have ſo expounded 
liament 79. Ne- the Law that the King ſhall not have the Wardſhip of the Lands deſcended to the Heir on the 
Ger > Sramf, Part of the Mother, becauſe the Lands which came on the Part of the Mother did not deſcend to 
Prerog. 8. b. the Heir to whom the Lands holden in capite deſcended. So that altho* the Words of the Act or 
Treatiſe ſay that the King ſhall have the Wardſbip of all the Lands of ſuch as hold of him in chief, 

whereof the Tenants were ſeized in their Demeſn as of Fee the Day of their Death, yet he ſhall not have 

the Wardſhip of all the Lands whereof he dies ſeized in Fee in this Caſe, becaufe the Intent of 

the Makers of the Act was not ſuch, for it was not their Intent to give the King more than de- 

ſcended to the Heir to whom the Land holden of him deſcended. So that tho* the Words are 

general, they are not to be taken generally, bur are to be reduced to a Particularity, viz. where 

the Lands holden of the King and the Lands holden of another deſcend to one ſame Heir. So is 

the ſame Statute taken afterwards in cap. 3. which provides, that the King ſhall have primer Seizin 

after the Death of thoſe who bold of him in chief of all the Lands whereof they were ſeized in their Demeſu 

8 as of Fee; yet if the Tenant holds of the King in capite by Socage, it has been always taken that 
Books there cit- he ſhall not have primer Seizin of the Lands held of others, tho' by the Generality of the Words 
_ SecDy. 213-he ſhall have it there, but that was not the Intent of the Makers of the Act. So the Statute of 
af Marlbridge cap. 4. enacts, that none from henceforth ſhall cauſe any Diſtreſs that he has taken to le 
driven out of the County where it was taken, and ſays further, if the Lord preſume to do ſo againſt 

* 8 his Tenant, be ſhall be grievouſly puniſhed by Amercement; yet if one has a Manor in one County, 
Di": Br. and a Perſon holds Lands which he has in another County, of this Manor, it is held in 1. H. 6. 
33. Adtion fur that it is lawful for the Lord to diſtrain for the Services, and to carry the Diſtreſs to the Manor 
Palm. c44, into the other County where the Manor is, notwithſtanding the ſaid Statute, and yet it ſeems con- 
Cong 260. trary to the Letter of the Act, as it is in Truth contrary to the Generality of the Letter of the 
13. a. Vin, Abe. Act. But the Judges have expounded the Intent of the Makers of the Act not to extend to the 
nemo in . Lord, but where the Seigniory and Tenancy are in one ſame County. So that by ſuch Expoſi- 
Gilb.Lawof tion made according to the Intent of the Act the Generality of the Words is abridged. And fo 
page ok was ſaid, the Statute of Glouceſter cap. 1. provides, that the Diſſeizee ſhall recover Damages in 4 
and See the o- Merit of Entry upon Novel-Diſſeizin againſt him that is found Tenant after the pane, 2a if a Dil- 
ther Books there ſeigor by Deed makes a Feoffment to three, and makes Livery to two of them, the third is 
not at the Livery -of Seizin, nor ever agrees to the Feoffment, nor will ever take the Profits, and 

2 þ kv afterwards the two die, and the third ſurvives them, and the Diſſeizee brings his Writ of Entry 
„ ſur diſſeizin in the Per againſt him, he ſhall ſhew the whole Matter how that he never agreed to rhe 
FeofFient, and ſo ſhall diſcharge himſelf of the Damages: So that the Demandant ſhall not 
recover Damages againſt him, altho' he be Tenant-of the Freehold of the Land, as Littleton 
ſays in his Chapter of Remitter, which Expoſition of the ſaid Statute by Lzttleton (it was 
ſaid) is founded upon the Iatent of the Makers of the Act, and upon good Reaſon. And 
yet it ſeems contrary to the Text, which ſays generally that te Diſſeizee fall recover Da- 
mages ogainſt bim that is found Tenant after the Diſſeizor. And Littleton ſays that in the 
ſaid Caſe he is found Tenant after the Diſſeizor, and yet the Diſſeizee ſhall not recover 
Damages againſt him, but it was the Intent of the Legiſlature that made him a Her 
5 h nd. 
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And that their Intent was ſo, he gathered from Reaſon, for Reaſon would never ſuffer him to pay 
Damages to the Diſſcizee, where he never aſſented to the Wrong done to the Diſſeizee, and never 
received nor intended to receive any Profits of his Land. So that by the Expoſition of the Sta- 
tute there is a Diverſity where he is Tenant by his Agreement, and where without his Agree- 
ment. And from hence we may ſee that Statutes are often taken contrary to the Generality of 
the Words. And the Statute of WeſtminFer 2. cap. 48. concerning View provides that from hence- 
»rth View ſhall not be granted but in caſe when View is neceſſary, and then ſays further, in caſe when 
one by an Exception dilatory abates a Writ after the View of the Lond, as by non-Tenure, or miſ- 
naming of the Town, or ſuch like, if he purchaſe another Writ, in this Caſe View ſhall not be granted, 
if be bad View in the firſt Writs ; * yet (it was ſaid) if one has View in a Præcipe quod reddat, and Rl. Long. 5 
aſterwards abates the Writ by falſe-Latin, or other apparent Fault, it is held in Longo 5. Ed. 4. Ed. 4 14% ab. 
that in another Writ he ſhall have the Vi.w, becauſe there the Party abated the Writ by Excep- _ 8 
tion ut Amicus Curiæ, for the Exception was apparent, but if the Tenant had abated it for other 1 Keb. 205. 
Cauſe not apparent, it had been otherwiſe, for there he ſhould not have the View. From which 

Caſe it appears that notwithſtanding the Generality of the Words of the Statute, which provides 

that the View ſhall not be granted in the ſecond Writ, . where the Party after the View abated the 

firſt Writ by Exception dilatory, yet where he abates the Writ by ſome Kind of Exception dilatory 

the Judges have granted the View, becauſe they took the Intent of the Makers of the Act to 

be ſo, for it was not their Intent that the View ſhould be denied where the Party abated the Writ 

by ſuch an Exception for which the Court might have abated it without Motion of the Party. 

So that the Generality of the Purview & by ſuch Expoſition become ſpecial. And fo the Sta- 

ture of 25. Ed. 3. cap. 16. enacts, that no Mrit ſhall abate by Exceplion of Nen-tenure of Parcel, 

but for the Quantity of the Non-tenure which is alledged; yet in a Precipe quod reddat of a Manor » gee Ante 109 
if the Tenant, pleads Non-tenure of Parcel, it has been adjudged ſince the Statute that the whole 8 
Writ ſhall abate, | becauſe the Demandant had not an Exception in the Writ, for it has been N 
taken that the Intent of the Makers of the Act was, that no Writ ſhould abate for Non-tenure 

of Parcel, but for the Quantity, where the Things demanded were ſeveral ; but if the Thing 

| demanded be entire, then it was not their Intent that the Writ ſhould not abate, nor did they 

deſign to. alter the Form of the. Kcgiſter in the Exception. So that where the Statute ſays gene- 

rally, for Men tenure of Parcel no Writ fhall abate, the Judges have expounded it that in ſome 

Caſe for Non-tenure of Parcel the whole Writ ſhall abate, -which Expoſition ſeems to be contrary, 

to the Text, but when it is declared that ſuch is the true Intent of the Makers of the Act, then | k 
it is not contrary to the Text, but a Right Interpretation of the Letter thereof. And ſo the Sta- 

tute of Weſtminſter 2. cap. 28. enacts, that in A ſſize if any being named Diſſeizcr do per ſonally alledge | 

the Excepii n, viz. if he ſhall vouch a Record and fail at the Day, be ſpall be adjudged for a Diſ- ., h. Kr. 
ſeizor without taking of the Aſſize, Sc. yet it a Feme-Covert with her Huſband vouch a Re- taint 28. Difſei- 
cord in an Aſſize and fail, ſhe ſhall not be attainted a Diſſcizoreſs, but afterwards being received . = Katy 
ſhe ſhall plead to the Aſſize, as it is taken in 11. H. 4. for it was not the Intent of the Makers of 4:4. Kelw. 131. 
the Act to convict a Feme-Covert for a Diſſeizoreſs by ſuch Plea, So that when the Starute ſays K. 5. 1 
if any alledgg the Exception, it has been expounded not to include a Feme-Covert by the Intent 

of the — — And ſo there are many other Inſtances where Statutes, which have inflicted a 

Penalty upon every one that ſhall do ſuch an Act, have been expounded not to extend to Femes- 

Covert, or Infants, ſo that though the Words have comprehended all, yet in Effect they have ee Ante da, 
not reached to all. And if the Conuſee in a Statute Merchant has the Land of the Conuſor bare # 0" 
extended, if it be extended too high, then at the Prayer of the Conulee by Equity of the Sta- 

tute of on Burnel (which extends to Goods only, and was made beſore the Statute Merchant ) 

the Land ſhall be delivered to the Extenders, who ſhall preſently anſwer to the Creditor for his P. 2. H. 4. 17. 
Debt, as the Words of the Act ſpeak; and yet if it is delivered to the h xtenders, they ſhall 1 


tent 20. Bro. 1. 
pay the Money until the Days appointed and limited in the Extent, as Saunders Chiet Baron put Vin. Abr. tit. 
it, notwithſtanding the Words of the Act are (all preſently anſwer, c.) but the Intent of hens os id, 
Makers of the Act (as every reaſonable Man may obſerve) was not to compel them to pay it im- 837. 
mediately, and to let them wait to receive it again when the Days ſhall come, for it ſo, every one, Had. 208. 
would charge the Extenders with the Land, and then none would be willing to be an Extender; 4 Bac. Abr,648. 
for which Reaſon the Judges have expounded the Words (preſently anſiver ? to mean that they 
ſuall preſently become Debtors for the Duty, and chargeable with the Fayment of ir at the Days 1 
for paying the Rents or receiving the Revenues: And ſo they have qualified the Rigour of the to be expounded 
Word (preſently) according to Reaſon, in ſuch Manner as the Intent of the Makers of the Act 8 


might be preſumed to be. From which Caſcs it appears that the Sages of the Law heretofore ing of the Legit 


have conſtrued Statutes quite contrary to the Letter in ſome Appearance, and thoſe Statutes . 


thoſe which generally prohibit all People from doing ſuch an Act they have interpreted to per-Z? Reb. 330. 


mit ſome People to do it, and thoſe which include every Perſon in the Letter they have adjudged a 
to reach to ſome Perſons only, which Expoſitions have always been founded upon the Intent of SER Por 


the Legiſlature, which they have collected * ſometimes by conlidering tre Cauſe and Neceſſity of C. A 
101 Per Irevor 


making the Act, ſometimes by comparing one Part of the Act with another, and: ſometimes by C. J. 4 Bac. Abr. 


oreign Circumſtances. So that they have ever been guided by the 5 Intent of the Legiſlature, 647, 643. Vin. 
Which th h: » * * "wo pe . | . * Abr. dit. Statutes 
ö ey have always taken according to the Necellity of the Matter, and according to that which x. 6E. . S1. 


u conſonant to Reaſon. and good Diſcretion. In our Caſe then the Occaſion and Neceſſity of Aue 53 (*) Per 


; Fes: a6 3 8 Jia es J. 57 (m 
the Act was to reform the Abuſe practiſed by the King's Receivers and Miniſters towards the 8 


enſioners and others, as is ſhewn before, but not by the Miniſters of other People, for if the ©: Je 1 


P.r [rown J. 


5 iniſters of others hac abuſed the Parties in the Payments, or had delayed to pay them, they that 464 Per Cur, 
"git tO be paid might eaſily have had Acceſs to the Maſter of ſuch Miniſter, and have ſhewed ges u the Re- 


„ porter, 


Gee | 5 their 


comprehend all things in the Letter they have expounded to extend but to ſome Things, and 257.5 8. Wo” 
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Lit. R. 247« their Grievance, or they might have “ diſtrained for their Duties, if Diſtreſs was given to the 
Party, or they might have ſued the Principals themſelves that owed them the Duties; but ſuch 
eaſy Acceſs, Diſtreſs, or Suit they could not have with regard to the King, for which Reaſon 
the Miſchief lay only in the King's Miniſters, and it was the Intent of the Parliament to redref 
their Abuſes only; and that their Intent was ſuch, it may be collected from other Parts of the 
Act, as it is ſhewn before. Wherefore the whole Court held that Receivers and Miniſters of 
others than of the King or Queen were out of the Proviſion and Penalty of the Act, and that the 
Declaration here ſhall be taken moſt ſtrongly againſt the Plaintiff, viz. that the Defendant ſhall 
be taken for a Receiver to another than to the King and Queen Philip and Mary, and that for 
theſe Cauſes the Declaration is inſufficient to charge the Defendant, And Saunders chief Baron 

| ſaid that the Declaration was alſo inſufficient becauſe he had not recited the ſaid Act of 23. 

= Owen 135 H. 8. for the Act of 7. Edw. 6. was grounded upon it, and both the Acts are but as one. A; 

i a it an Act is made which prohibits the doing of ſuch a Thing, and afterwards another Add is 

tir, Statutes E. 3. made which ordains that if any does the Thing he ſhall forfeit ſo much, there if any one will ſue 

ROD for the Forfeiture he ought to recite both the Acts, for the firſt Prohibition and the Penalty 
given after are but as one Act. So is it here, as he ſaid. And alſo he ſaid that the Plaintiff 
has not ſhewn fully that he was Bede], and that he had the Fee of 20 Marks, for he has ſaid in 
the Declaration that by virtue of the Letlers-patent of King Henry 8. Sc. to the ſame (Plaintiff) made 
he was and yet is Bedel, Sc. which is not a ſufficient ſhewing that he was Bedel, for he ought to 
have declared in Fact that the King was ſeized of the Manors at the Time of the Date of the 
Letters-patent, which as it is here, is alledged only by Implication, and that is not ſufficient, 
So that for this Cauſe. allo he took the Declaration to be inſufficient. 

3 Point. Further it was moved and debated whether or no if the Declaration had been good, and the 
Matter ſufficient to charge the Defendant, the Plaintiff might ſue for the Penalty elſewhere than 

in Wales, foraſmuch as it appears by the Declaration that the Receipt was at Cardiff in the Coun- 

For the Defen- ty of Glamorgan, which is a Welſb County. And it was argued for the Defendant, that altho' 

_ upon the Matter the Defendant: had been chargeable, and although Wales is by the Statute of 27. 
H. 8. incorporated, united, and annexed to England, by which Means it might be that any per- 
ſonal Action for a Cauſe arifing in Wales might be ſued in the Common Bench in England, yet 

the Defendant here ſhall not be ſued for the Duty now demanded elſewhere than in Wales; be- 
cauſe Wales was by the aforeſaid Statute of 27. H. 8. divided into twelve Counties, and by the 
Statute of 34 & 35. H. 8. concerning the Ordinance of Wales four' Juſtices were appointed for 
Wales, that is, one for every three Counties, and they had Power given them by the ſame Sta- 
tute to hold Plea of all Things within their Precincts at their Seſſions limited by the ſaid Statute, 
and alſo one original Seal was appointed to each of the four Circuits to ſeal all original Letters 
within the three Counties of each of the Circuits; and there is a Branch in the ſaid Statute of 
34 & 35. H. 8. containing the Words following, viz. Alſo that all Actions real and mixed, Al- 
tainis, Conſpiracies, Aſſizes, and Quare Impedit, Appeals of Murder and Felony, and all Actions foun- 
ded upon any Statutes, ſhall be ſued by original Writ, to be obtained and ſealed with the ſaid original 
Seal returnable before the Juſtices at their Seſſions within the limits of their Autborities, in Manner 
and Ferm before declared; by which Words of the Act all Actions founded upon Statutes, as our's 
here is, are appointed to be ſued there by original Writ, to be ſealed with the ſaid original Seal, 
returnable before the ſaid Juſtices. So that the Statute appoints the Place, Order, and Form of 
ſuch Suits, and then they cannot ſue in any other Place, or in any other Form, for if they ſhould, 
it would be contrary to the Purview of the Statute. And upon this it was ſaid, that the Statute 
of Weſtminſter 2. cap. 11. provides, that upon Account finiſhed before Auditors aſſigned, and 
Arrears found upon the Accountants, their Bodies ſhall be arreſted, and by the Teſtimony of the Au- 

KH ditors of the ſame Account ſball be ſent and delivered to the next Goal of the King's in thoſe Parts, Et. 

» . 27. H.6.* upon which Words it is taken in 27. H. 6. that the Auditors ought to commit them to the next 

3. pl. 7- Bro. Goal, although the next Goal be in another County, for they cannot vary from the Place limited 

— by the Statute, © And ſo the Statute of Weſtminſter 2. cap. 3. gives a Writ of ſecond Deliverance 

© 4 Bac. Abr. out of the Court where the firſt Replevin was granted, and a Man cannot have it elſewhere, for 

ogg ddr if ſo, then he would vary from the Place limited by the Statute. * So in the Principal Caſe this 

3- pl. 6. Action founded upon a Statute, which is appointed by the ſaid Act of 34 & 35. H. 8. to be re- 

© 4 Bac. Afr. turned before the Juſtice of Glamorgan at his Seſſions, cannot be ſued nor returned elſewhere, nor 
before any other. As the Statute of 31. Ed. 3. cap. 12. provides, that Error in the Exchequer 

© dog ig. Hall be corrected and amended before the Chancellor and Treaſurer, and therefore it cannot be corrected 

4 Bac. Abr.642. before any other. * For when a Statute appoints a Thing to be done before a certain Man, it 

'F xx Co. 59. a- cannot be done before any other, for it muſt be done as the Statute limits it. So here an Action 

4 Abr. 642. founded on a Statute for an Offence in Wales appointed to be ſued before the Juſtice there cannot 

be ſued before any other. And although the Words in the Act of 34 & 25. H. 8. are in the af. 
firmative, viz. that all Afions founded, &c. ſhall be ſued there by orginal Writ, to be ſealed wil 
the ſaid Seal, returnable, Sc. and has not an expreſs negative, as (and not elſewhere), yet this 

x Via. Abr. tit. Affirmative implies in itſelf a Negative, viz. and not elſewhere; for the Clauſe faith, all Mien 

deten. Fi c. faunded upon Jalutes ſball be ſued there, and if any ſhould be ſued in the Exchequer, then al; 

pl. 7. Sec Ane would not be ſued there: So that this univerſal' Word (all) admits of no Exception, but ex- 
arg (9 oro res Cludes every particular one from being ſued elſewhere. And if any Writ ould be ſealed with 

9 other Seal, then all would not be ſealed with the ſaid Seal, and if any ſhould be returned oe 

(<)andtheBooks fore another Juſtice, then all would not be returned before the ſaid Fuſtice, * Wherefore ever) 

2 © Statute that limits a Thing to be done in a particular Form, although it be ſpoken in the aft. 

15. 4. mative, includes in itſelf a Negative, viz. that it ſhall not be done otherwiſe. As the Statut 


of Quod ei deforceat ordains that the Demandart ſhall vouch as if he were Tenant in me 
| 7 | f 7 


not vouch, and therefore he may not now. And if Tenant in Tail makes a Feoffment to the « Ses Ante 71 


Statute of 27. H. 8. is made, it has been adjudged that the Iſſue in Tail ſhall not be remitted, Bridges 6. 


| ty" IP 
Time of the making the ſaid Statute, and then they were void of the Leaſe, and were in Poſ- K. 


Juſtices might hold Plea of them, and to give them a Juriſdiction, than to take away the Juriſ- 


Chief Baron, who faid, that where it is enacted © that all Murders, Robberies, Felonies, and the « Stat. 26. 13.8, 


_ * by the Diſcretion of the Juſtice there or of his Depuly it ſhall be thought convenient,” which 


— 


Stradling verſus Morgan. in Scacca. — 


- 
6 


— — 


Mrit, this includes a Negative, viz. and not otherwiſe : For it has been taken ſince the Statute 
that if the firſt Writ was a Scire Facias, and the Tenant in the Quod ei deforceat maintains the 
Title of it, the Demandant ſhall not vouch, for he ſhall only vouch as if be were Tenant in 
abe former Writ, which is as much as to ſay, “ he ſhall vouch as if he were Tenant in the former 
Writ, and in no other Manner,” and then in the former Writ (being a Scire Facias) he might 


Uſe of himſelf for Life, and afterwards to the Uſe of his Iſſue in Tail, and dies, afterwards the (d) andtheBooks 


Bridgm. gs. 

for the Statute executes the Poſſeſſion in the ſame Manner and Form as he had the Uſe, which Crompr. }. ©. ö 
is much as to ſay, and in no other Manner and Form.” And he had the Uſe as a Pur- . 
thaſer, and ſo he ſhall have the Land now by the Statute, ergo he is not remitted. And ſo the 


Surdde of 21. H. . enafts that the King ſhall bave all the Poſſeſſions of Abbies and Colleges, er. 
which then twwere come, and afterwards ſnould come to his Hands, in the ſame Eſtate as they then | 

toere; and it has been adjudged that if any College, after that Statute, makes a Leaſe for Years, * S. p. a co. 49. 
and three or four Years afterwards the College and the Poſſeſſions come to the Hands of the faid * 


5 5» 
King, the Leaſe is void, for the King ſhall have the Poſſeſſions as they were then, viz. 


. 10 
a. b. Winch 97. 


Ramſey sCaſe Dy. 
ſeſfon, and if the King ſhould now have them in Reverſion, he could not have them in the ſame 5" . x 
Eſtate as they then were. So that this Statute ſpoken in the affirmative contains a Negative. And — nets 
ſo in the principal Caſe the ſaid Statute of 34 & 35. H. 8. which limits the Order of juing Actions phe 19. 2 Co. 47+ 
founded upon Statutes for Offences done in Wales, viz. that they ſhall ail be ſued there by ori- 8. 88. b. 


| See Vin. Abr. tit: 
ginal Writ to be ſealed with the ſaid Seal, and to be returned before the ſaid Juſtices, implies a S E. 6. 


Negative, viz. that they ſhall not be ſued elſewhere, and eſpecially if the ſaid Word (all) be con- 8e 
fidered, which ſtrongly excludes the Suit of any particular one any where elſe. And of this 
Opinion was Frevil the third Baron. | h 

On the contrary it was argued, that foraſmuch as by the Statute of 27. H. 8. Wales was E c:nra for the 
incorporated and united to England, and all was made but one Realm, for this Reaſon Ac- Tlantift. 
tions upon Statutes: ariſing upon A Cauſe there might before the ſaid Statute of 34 & 3 5. H. 8. 2 2 Bulſt. 
de ſued in the King's Courts at Weſtminſter. And the ſaid Clauſe in the ſaid Ordinance made 
in the 34 & 35. 11.8. being ſpoken in the affirmative ſhall not take away the Juriſdiction of other 
Courts. Nevertheleſs in the ſaid Caſes of Quod ei deforceat, and upon the Execution of a Uſe, 
and in the other Caſes put on this Head, it was ſaid, the Law is accordingly as it is there al- 
kdged, becauſe by the common Law there was not any Voucher by the Demandant, nor any 
coming to the Land by the Uſe, nor any Power given to Auditors to commit an Accountant to 
Prifon. And therefore where an Act of Parliament gives them an Authority to do that which 
they could not do before, they ought to do it 1n the Order limited by the Statute, and not other- 
wiſe. But where an Action of Debt or other Action which was at the common Law is given 
by any Statute in a Caſe wherein it did not lie before, the Law ſays that it is ſuable in the com- 
mon Courts uſed for it by the Common Law, and that the Courts entitled to it ſhall not be 4 L. p. eng 
deprived of their Juriſdiction in the Caſe but by expreſs Words of Reſtraint. And in our Caſe — 1 
the affirmative Words in the Statute of 34 & 35. II. 8. which ordain that Actions founded up- See Moor 658. 
on Statutes ſhall be ſued before the Juſtices of Males, are uſed rather to declare that the ſaid 


dition of other Courts, and they are put to make the Offenders ſuable as well there as elſewhere, 
and not to reſtrain other Courts of their Juriſdiction in the Caſe. So that the affirmative Words 
there do not take away the Juriſdiction of other Courts. And of this Opinion was Saunders 


Acceſſaries of the ſame, which ſhall happen hereaflier to be perpelrated and committed within the County b. . 
of Merioneth in Wales, foall and may be from henceforth enquired, heard, and determined in the Coun- 
ties of Cannarvon and Angleſea, before the King's Juſtice of North- Wales, or bis Deputy, it has , Rel. R. 9. 
been taken by good Advice ſince that Statute, that the ſaid Murders and Felonies might be en- t. 
quired, heard, and determined before the Juſtice of Mericneth, as well as before the Juſtice of 
the Counties of Caernarvon and Angleſea, for the Words being in the affirmative do not take a- 
way the Enquiry in the proper County where the Murder or Felony was conſmitted, nor the 
Jurifdi&ion, of the Juſtice thereof, but only tend to give the Juſtice of the ſaid other Counties a 
concurrent Juriſdiction to enquire thereof. And of the like Effect are the ſaid affirmative Words | 
of the ſaid Statute of 34 & 35. H. 8. as it ſeemed to him. | 

But note that the ſaid Words of the ſaid Statute touching the Enquiry of the ſaid Offences done in Xa bene by the 
the County of Merioneth are as before recited, viz. ** that they ſball and may be thenceforth enquired, PE 
* beard, and determined in the Counties of Caernarvon and Anglelea, before the Fuſtice of North- 
Wales or bis Deputy for the Time being,” but the Words are furiber, * by the Verdict or Engqueſt 
* to be taken by the Inhabitants of the ſame Counties of Carnarvon and Angleſea, or otherwiſe, if 


Words (if by the Diſcretion of the Juſtice there, &c. it ſhall be thought convenient) are referred, as it 
ſeems, to the Enquiry, hearing, and determining in the other Counties, ſo that the AF refers the Thing 
to the Will of the Juſtice of North- Wales, and therefore the Words are not as preciſe to take away 


the Enquiry in the County of Merioneth, and to give it to the Fuſtice of the other Counties, as the 


Werds are in the ſaid Statute of 34 & 35. H. 8. 


* to the laſt Point, it was argued on behalf of the Defendant that where the Words of the “Voit. 


ad Act of 7, Edi. 6, give the Penalty to be recovered in any of the King's Courts of Record by Bill, _— — 
Plaint, or Action of Debt, notwithſtanding the Law ſhould be that the Words of the ſaid Sta- 


tute of 34 & 35. H. 8. being put in the affirmative don't take away the Juriſdiction of other Courts 
which might hold Plea thereof before that Statute, yet the Suit here ſhall not be maintenable by 


the 


, - Ty, 4 


— 
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By 2 the Plaintiff by original Writ of Debt in the Exchequer, as it is here brought. * For the Ex. 
TO chequer is not a Court for Common Pleas, but it is a Court for the King's Buſineſs only, that is, 
a 2 Inſt. 551. touching the Revenues, Debts,, and Duties of the King. But no Plea between common Perions 
12 * ſhall be held there, * unleſs for a Perſon privileged there, as Officers that attend upon the Court, 
Per — take the Abſence of whom (as they would be abſent it they were impleaded cllewhere) would be pre- 
. judicial to the Buſineſs of the King in the ſaid Court, and therefore for the King's Benefit and 
3 diſpatch his Buſineſs in the lame Court the Officers and Miniſters of the Court ſhall ſue there. 
Bf fer And fo ſhall one that is indebted to the King by Surmiſe of Quo minus, Sc. (as here lately in 
the greater Dif- an * jectione frme brought by Garraway againſt Richard ap T. bomas upon an Ejectment of Lands 
an in the County of Angleſea in North Wales, after Arguments made on both Sides, you adjudęed 
"IR" 7. the ſame maintenable, as well as a Suit ſhould be here maintenable by the King himſelt tor an 
26. pl. 9. Bro. Intruſion into Lands in Walek,) and the Reaſon is, becauſe the King ſhall have * Execution of the 
. H. Fits, Thing and Damages recovered in the Nuo minus, towards Satisfaction of the Debt which the 
Ley 66. 2 Inſt. Plaintiff owes the King: So that the Plaintiff in the Qyo minus partakes of the King's Preroga- 
7 9 tive, and the King ſhall have + benefit by- the Suit. And ſo a Man may ſue here one that is in 
N my we Ward in this Court, or one that is Accountant or Attendant here, becauſe he cannot have his 
| herewith agrees Body out of this Court to be arreſted or impriſoned, and therefore the Plaintiff muſt of Neceſ- 
— I ſity ſue him by Bill here. And upon theſe Cauſes only is the Office of common Pleas founded in 
' Exchequer in this Court. And in all theſe three Caſes the Plaintiff, in order to give Juriſdiction to the Court, 
theſe Words, ought to make his Surmiſe, and ſhew the Cauſe, viz. that he is privileged, or indebted to the 
2 nine de King, or that the Defendant is in Ward here, or attendant upon this Court. But in the princi- 
3 = — pal Caſe the Plaintiff has brought his Action, and has not made any Surmiſe to entitle the Court 
par ou wer poviſ- to Juriſdiction. And without Surmiſe the Juriſdiction ſhall not be taken away from other Courts, 
2 and given to this Court. As the Defendant ſhall not remove a Plea of Replevin out of the 
yh Þ, Cn County Court into the Common-Bench without Surmiſe in the Pone or Recordare, for which 
JC. 107.4. 139. a reaſon it is uſual to make a Surmiſe in the Writ, and the Writ ſays, fiat Executio iftius brevis, fi 
Godd: 29% cauſa fit vera, aliter non. * And a Writ of Right for Lands holden of a Manor ſhall not be 
«SP. 2 Ro) ſued in the Common Bench without Cauſe ſhewn, viz. that he chief Lord has remitted his Court 
].C 167.4.149. to the King. And a Venire Facias ſhall never be awarded to the Coroners without Cauſe ſhewn 
a. Godb. 296. to take away the Direction to the common Officer, viz. the Sheriff, and to direct it to the Co- 
+ Dy. 274. pl. 19. ron:rs. So here, without Surmiſe the Juriſdiction of the Court appointed for common Pleas ſhall 
f Ante 74(c). not be taken awav, and given to this Court, for the Penalty here and the Action for it is on! 
1 Ante 74 (b). given by the Act to the Party, and nothing is given to the Queen, for which reaſon the Court 
Gilb.Law of Re- without Surmiſe or Cauſe ſhewn has no more Cauſe to hold Plea upon it than it has upon an Ac- 
ken. 1 243* tion of Debt brought upon an Obligation, And as to what has been objected to the contrary, 
® See Ante 74. iE that the Penalty is given to be recovered in any of the King's Courts of Record by Bill, 
Plaint, or Action of Debt, and here the Exchequer is one of the King's Courts of Record, ergo 
the Action of Debt ſhall be maintenable here, Sir, although the Words of the Act are fo, yet 
we ought to conſtrue ſuch general Words to ſtand with Reaſon, and not in ſuch Manner as to 
IDS > confound all Order and Uſage. * And therefore they ought to be taken to mean in ſome ot the 
11 Co. 28. b. King's Courts of Record uſual and proper for that Purpoſe, and in no others. * For if the Of- 
| ex r. ſence was done in London or in Northumberland, a Man might not ſue for it in the Court of Ox- 
f ford, and yet the Court held at Oxford before the Mayor there 1s the King's Court; but the In- 
— tent of the Makers of the Act was not to give the Suit but in Courts convenient for it, and 
within their Juriſdiction, And where the Act gives the Suit in any of the King's Courts of Re- 
cord by Bill, Plaint, or Action of Debt, if it ſnould be expounded according to the Words, a 
Man might ſue for the Penalty in the Chancery by original Writ of Debt, for that is within 
the Words, and it never was ſeen that any Writ of Debt was returned into the Chancery, but 
the Intent of the Words is to give the Party an Action of Debt in ſuch Courts wherein Actions 
of Debt are ſuable, and a Bill or Plaint in ſuch Courts wherein original Writs are not ſued ror 
returnable, but where Bills or Plaints are uſed, So that the Intent of the Makers of the Act 
was to purſue Order and Juriſdiction, and not to alter Order, or to give a new Juriſdiction to 
Courts which never had Juriſdiction in ſuch like Caſes before; and therefore ſuch general Words 
in Acts ought to be interpreted with Reaſon, and not always according to the Rigour of the 
Text, And hereupon ſeveral of the Caſes before recited for the Underſtanding of Statutes were 
again repeated, and therefore it was ſaid, that notwithſtanding the ſaid Objection if the Off-nce 
had been done even in a County of Eng/and, the Action here would not be maintenablc in this 
Court of Exchequer without Surmiſe or Cauſe ſhewn. And of this Opinion was Frevil the third 
Baron, and Luke the ſecond Baron. And Luke alſo ſaid, that by the Statute of Articuli ſuper 
Chartas cap. 4. it is ordained, that no common Pleas fhall be from henceforth Eolden in the Exch:- 
quer contrary to the Form of the Great-Charter. And he alſo cited the Statute of Rutland made 
in 10. Ed. 1. which ſays, but foraſmuch as certain Pleas have been heretofore holden in our Exche- 
quer, which did not concern us nor our Miniſters ef our Exchequer, hereby as ell our Pleas as the 
Cauſes of our People are unduly prorogued and l:ited, we will and ordain that no Plea ſball be Holden 
or pleaded in the Exchequer aforeſaid, unleſs it do ſpecially concern us or our Miniſters aforeſaid, &c. 
by which Statutes, he ſaid, the Exchequer is reſtrained from holding common Pleas, except in 
the Cauſes aboveſaid ; which Statutes it was not the Intent of the Makers of the ſaid Act of 
7. Edw. 6. to repeal, and therefore this Suit in the Exchequer is not maintenable. | 
F contra for the But Saunders Chief Baron was of opinion to the contrary. For he ſaid, the Exchequer has 
Plaintiff, Saun- Of very ancient Time been a Court to hold all common Pleas whatever between any of the King's 
ders Ch. B. Subjects. And this (he ſaid) appears by Glanvil, who in the Title of his Book ſays, ex illas ſolum lrges 


1 Glanvil, in ei- Continue 
tulo lib i. See 
4 Iuſt. 113. 
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continet et conſuetudines, ſecundum' quas placitatur in Curia regis ad Scaccarium, Sc. From whence * Thi Point has 
it appears that the Exchequer was then a Court for all common Pleas, and there has not been any dened. Ses 
Reſtraint by Statute ſince, but by Reaſon of the Multitude of the King's Buſineſs rather than for 4 — i. Bot 
Want of Power this Court has of late Time ceaſed to hold Pleas between common Perſons in o- 1 f Ste, 
ther Caſes than thoſe before mentioned, but not de rigore juris, and he denied that (© be a Statute 1 
which was called the Statute of * Rutland, for he ſaid it was only an Ordinance made by the King 47 is to be re- 
without the Authority of Parliament, touching the Order of the Court of Exchequer. And as 
to the other Statute which refers ro Magna Charta, he ſaid that there is no ſuch Reſtraint in vie, and being 
Magna Charta. So that they did not agree upon the Authority and Juriſdiction of the Court, beter nor 
and in what Place the Action ought to be brought. 0 


heard of betore. 
n | Vet Pryn's Ani- 
Fit . | | 0 9221 f mady. 55, 56,57, gives many Reaſons to prove that it is no Statute, 
But they all unanimouſly agreed that the Receiver of a common Perſon is out of the Penalty vs. p. Dy. 9. 
of the Statute, and that by the Declaration the Defendant ſhall be intended a Receiver of a com 3 8 _—_ 
mon Perſon, becauſe the Declaration. ſhall be.taken moſt ſtrongly againſt the Plaintiff. And ? by. 97. pl 45. 
alſo they all agreed, that altho* the Verdict be paſſed, yet for the Fault in the Declaration the nes 1 
Plaintiff ſhall not have Judgment; and it is not remedied by the Statute of Feofails, for Faults And in Brown's 
in the Matter of the Count cannot be compriſed within miſpleading or inſufficient pleading, for 22 
that which comes after the Count ſhall be called the Pleading, as that which is contained in the te the ancient 
Bar, Replication, and Rejoinder. And Saunders Chief Baron ſaid, that when Bromley was Chief che Cant er 
Juſtice it was accordingly ſo adjudged in the King's Bench in a Writ of Error upon an Ejectiane — — 
firme, viz. the Judgment given upon the Verdict in the Ejejone firme was reverſed for De- in record retar- 
fault in the Count. And Note, that Caſe was between Moon and Clifford. For which Cauſes the ing to Plaints, — 
Court agreed, that Sir Thomas Stradling the Plaintiff ſhould not have Judgment, upon the ſaid. before the fame. 
Verdict, but that they would and ought to award that he ſhould take nothing by his Writ, for — well as thoſe 
the Cauſe aforeſaid. And afterwards it was ſo awarded, as appears by the Judgment which here pure ay 
follows. | 2 | ways ; | leadings. 
Whereupon all and ſingular the Premiſſes being ſcen and read by the Barons aforeſaid, and more tet 
full Deliberation being thereupon had amongſt them, becauſe it ſeems to the ſame Barons here that Recora. 
the aforeſaid Writ and Declaration of the aforeſaid Thomas Siradling in manner and Form above 
declared, and the Matter ſpecified in the ſame is inſufficient in Law, &c. Therefore it is conſider- Judsment. 
ed by the ſame Barons that the aforeſaid Thomas Stradling take nothing by his Writ and Declara- 
tion aforeſaid, and that the ſaid Thomas Stradling be in Mercy of the Lady the Queen now. And 
alſo that the ſaid Rowland Morgan as to the Premiſſes be diſmiſſed from this Court, and go there- 
of without Day &c. | SOR. G5 EOS 


A Report of a Judgment given in the Common Bench upon Argument in Michaelmas Term 
in the third and fourth Years of the Reign of Queen Elizabeth, upon a Verdict found in 
a Quid juris clamat brought by William Saunders againſt George Freeman and Joan his 


Wife. And the Record appears among ſt the Records of Michaelmas Term 2 & 3 Eliza- 
beth. Rot. 1321. and it was as follows, | 


\ | | 
1TH E Sheriff was commanded that he diſtrain George Freeman and Joan his Wife by all their ½. 7 
Lands and Chattles, ſo that he might have their Bodies here at this Day, viz. on the Octave 2 „ Zi eb 

of SY. Michael, to acknowledge what Right they claim in two Meſſuages, two Cottages, two Gar- nes TR. 
dens, 100 Acres of Land, 40 Acres of Meadow, 20 Acres of Paſture, one Acre of Wood, 8 Rand. Rates 2a 
Acres of Furze and Heath, and one Penny Rent with the Appurtenances in Arthingworth in the STO. 
County aforeſaid, which Henry Edling in the Court here granted to William Saunders Eſquire by 
Fine thereof between them made, &c. And now here at this Day came as well the aforeſaid l- 
liam by Richard Perwich his Attorney, as. the aforeſaid George and Joan in their proper Perſons. 
And thereupon the ſame William prays that the aforeſaid George and Foan may attorn to him there- 
of, &c. And the aforeſaid George and Joan pray Oyer of the Writ aforeſaid. And it is read to them l 
'&c, They alſo pray Oyer of the Note from whence the ſame Writ iſſued; and it is read to them in Gh. 
theſe Words, Between William Saunders Eſquire Complainant and Henry Ealing Deforceant of 
two Meſſuages, two Cottages, 100 Acres of Land, 40 Acres of Meadow, 20 Acres of Pa- 
© ſture, one Acre of Wood, 8 Acres of Furze and Heath, and one Penny Rent with the Ap- 
** purtenances in Arthingworth, whereof a Plea of Covenant was ſummoned between them, viz. 

that the aforeſaid Henry has acknowledged the Tenements and Rent aforeſaid with the Appur- 
tenances to be the Right of the ſaid William, and has granted for himſelf and his Heirs that 
the aforeſaid Tenements and Rent with the Appurtenances, (which the aforeſaid George and 
Joan hold for Term of Life of the ſaid Joan, of the Inheritance of the afore aid Henry, the Day 
when this Agreement was made, and which after the Death of the ſaid Foan ought to re- 
vert to the aforeſaid Henry and his Heirs,) after the Death of the ſaid Joan thall wholly remain 
do the aforeſaid William and his Heirs for ever; to hold of the chief Lords of the Fee by the 
Services which to the aforeſaid Tenements and Rent belong. And for this Acknowledgment, 
„Grant, Fine, and Agreement, the ſame William hath given to the aforeſaid Henry 1006 Marks 
Sterling.“ Which being read and heard, the ſame. George and Joan ſay, that they by virtue 
of the Note aforeſaid ought not to attorn themſelves to the aforeſaid William Saunders for the 8 
Tenements and Rent aforeſaid, becauſe they ſay that before the aforeſaid Henry Edling had any the Attornment 
Thing in the Tenements and Rent aforeſaid with the Appurtenances, one John Ed ing was ſeiz Yat of the 
ed of the Tenements and Rent aforeſaid with the Appurtenances in his Demeſn as of Fee; and u. 
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Michaelmas Term 3 & 4 Elrzabeth. in C. B. 
that the ſame Tenements and Rent are, and at the Time of the Death ef the aforeſaid. Fobp. Eg. 
ling were held of the aforeſaid William in Socage by Fealty and Rent of two Pence to he. paid 
yeatly at the Feaſt of 87. Michael the Archangel. And the ſame John being fo ſeized th reof, the 
ninth Day of March in the Year' of our Lord 1556, at Ari bingtvorth aforeſaid made his laſt W ill 
| ; and Teſtament in Writing, and thereby devifed to the aforetaid: Jaan the Tenements and Rent 
| 3 | aforeſaid with the Appurtenances, by the Name of his Houſe: with the Appurtenances tothe game 
| belonging for ever in the Town and Fields of Arthingworth, to have to her and to the- Heirs 

of her Body lawfully begotten; and afterwatds he there died, after whote Death the fame. Ja 
entered into the Tenements and Rent aforefaid with the Appurtenances, and was theredf:ſeized 
in her Demeſn as of Fee Tail, by Form of the laſt Will. and Teſtament afdreſaid. : And after- 
wards, viz. the ſecoud Day of May in the _. Tears of the Reign of the Lord and 
Lady Philip and Mary late King and Queen of England, at Arthingwor Aforefaid it the County 
aforeſaid, the ſame Joan took to Huſband : the afoteſaid George, wh y, the Tame George and 
Joan, in right of the ſaid Joan, were thereof ferzed in theit fn as of Fee Tail, viz. to the 
ſame Joan and to the Heits of her Body Tawfully begbtren. "And this they are ready ta verify, 
wherefore they pry Judgment if they by virtue of the faid Note ought tõ attorn themſelves to 
r edc 
Reiciten, And the aforeſaid William Saunders ſays, that by any Thing before alledged he ought not to be 


=_— ——— — 


———ů— 


. 


5 from having the Attornment of the aforeſaid George and Joum of the Tenemetrts and 
ent aforefaid by virtue of the Note aforeſaid, becauſe by proreſting that the fame Tenhements 
and Rent with the Appurtenances are, and at the Time of the Death of the aforeſaid'Fob# Ealing 
were held of the ſame William by Knights-Service, and not in Socage as the aforeſaid Gorge and 
Joan in theit Bat aforeſaid have above alledged, neverthelefs for Plea 1 that well and erue it 
is that the aforeſaid Fob» Edling was ſeized of the Tenements and Rent aforeſaic with the Appur- 
tenances in his Demeſn as of Fee: And the ſame Jobn being fo feized thereof, the aforefaid ninth 
Day of March in the aboveſaid Year of our Lord 1556, at Arthingworth aforeſaid made his laſt 
Will and Teftament in Writing, as in the Bar aforefaid is above altedged. © But the fame William 
That the Deviſe Saunders ſays that the aforeſaid John Edling by his ſame laſt Will and Teſtament amongſt other 
was for Life, Things willed and deviſed the aforeſaid Tenements with the Appurtenances, by the Name 
| aforefaid, to the aforeſaid Joan, to have to her for Term. of her Life, and afterwards the -fame 
John there died, after whoſe Death the ſame. Jaan entered into the faid Tene ments with the Ap- 
purtenances, and was thereof ſeized in her Demeſn as of Freehold by Form of the laſt Will and 
Teſtament aforeſaid. Arid being fo ſeized thereof, the aforefaid fecond Day of May in the above- 
ſaid Years of the Reign of the aforeſaid late King and Queen at Ari hing twortb afore- 
ſaid, ſhe took to Huſband the aforclaid George, whereby the fame George and Joan were ſeized 
of the ſame Tenements and Rent with the Appurtenances in their Demeſn as of Freehold in right 
; mu_ = = of the ſaid Joan; without that that the aforefaid Fobn Edling by his laſt Will and Teſtament afore- 
faid deviſed to the aforeſaid Joan the aforeſaid Tenements and Rent with the Appurtenances, to 
have to her and to the Heirs of her Body lawfully begotten, as the aforeſaid George and Joan 
have above alledged. And this he is ready to verify, wherefore he prays Judgment, and that 
the aforeſaid George and Joan may attorn to him thereof, &c. . 
Rejoinder, And the aforefaid George and Joan as before ſay that the aforeſaid 7 Edling by his laſt Will 
Det in Tall and Teſtameat atoreſaid did deviſe to the ſame Joan the Tenements and Rent aforeſaid with the 
Appurtenances by the Name aforeſaid, to have to her and to the Heirs of her Body lawfully 
| begotten, as they have above alledged. And of this they put themſelves upon the Country: And 
Ifue. the aforeſaid William Saunders likewiſe. Therefore the Sheriff is commanded that he cauſe 
Fenire Facias. to come here on the Octave of S, Martiu twelve, &c. by whom, &c. and who neither, &c. to 
' recognize, &c. becauſe as well, &c, Alias Yenire Facigs returnable the Octave of S“. Hillary. 


Tus CASE. It appears by the Record that the Fine upon which the ſaid Writ of Quid juris clamat was 
Mich. 7:7 founded, was levied between the faid William Saunders Complainant, and one Henry Edling Deſor- 
1 Jory ceant of the IJ enements in Ar bingworib in the County of Northampton, and was as follows, viz. 


gives a privy That the aforeſaid Henry hath acknowledged the Tenements and Rent aforefaid with the Ap— 


Verdict, and on (; 


ho Bad purtenances to be the Right of the ſaid William, and hath granted jor himſelf and his Heirs 
gives an ofen ( that the aforeſaid Tenements and Rent with the Appurtenances, which the aforeſaid George and 
— Joan, the Day when this Agreement was made, held for Term of Life of the ſaid Joan, of 


de a the Inheritance of the aforeſaid Henry, and which after the Death of the ſaid Joan ought to 


hall be good, revert to the aforeſaid Henry and his Heirs) ſhall after the Death of the ſaid Joon wholly re- 
222 © main to the aforeſaid William and his Heirs for ever, to hold, &c.” And the ſaid George 


pl. 21. Moor 33. Freeman and his Wife plead in Bar of Attornment, that before the ſaid Henry Ealing (the Conu— 
S, F. Co. Litt. ſor) had any Thing in the ſaid Tenements, one Jobn rr was ſeized thereof in Fee, and held 


227. b. 2 Rol. 


Abr. 712, pl. 1, them in Socage of the Plaintiff, and by his Teſtament in Writing made in the Year of our Lord 
1 1556 at Arthingworth aforeſaid he deviſed to the ſaid Joan the ſame Tenements by the Name, &c. 


Pais 218, 273, to have to her and to her Heirs of her Body begotten, and afterwards died, after whoſe Death 
| ſhe entered and took to Huſband the ſaid George, whereby they in right of the ſaid Joon were 
ſeized in Tail, and therefore they demand Judgment if they ought to attorn. And the ſaid _ 

William Saunders ſays, that well and true it is the ſaid Zohy Edling was ſeized of the ſaid Tene- 
ments in Fee, but he ſays that he by his ſaid Teſtament deviſed them to the ſaid Joan for Term 
of her Life, and afterwards died, after whoſe Death Jean entered, and was ſeized thercof in her 
Demeſn as of Freehold, and ſhe being ſo ſeized took to Huſband the ſaid George Freeman, 3 
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« they were agreed of giving their Verdict touching the Matters within contained, ſaid that they 
« were fully agreed thereof between them. And thereupon the ſame Jurors ſecretly ſaid upon 
« their Oath, that the within named John Ealing by his laſt Will and Teſtament in writing 


« within written deviſed to the aforeſaid Joan the Tenements and Rent within ſpecified with the 


« Appurtenances, by the Name of his Houſe with the Appurtchances to the ſame belonging for 

« ever in the Town and Fields of Arthingworth, to have to her and.to the Heirs of her Bod 

« Jawfully begotten, as the aforeſaid George and Joan within have alledged. And then the ſame . 

«. Jurors, for their Eaſe (as is the Cuſtom) to F eat and drink together, if they pleaſed, and to + That after a 
« Jie together until the Morrow aforeſaid, and then to give their Verdict aforeſaid openly before Ihen 


and at their own 


« the aforeſaid Juſtices at Noribampton aforeſaid, by the Command of the Juſtices aforeſaid de Expences, the 


« parted together under the Cuſtody of the aforeſaid Bailiff unto the Place from whence they Jadk, ung, K. 
« came. On which ſaid ain Day of July before the aforeſaid Juſtices in the open Court afore- See T. 2. H. 4. 
« ſaid at the Caſtle aforeſaid came the aforeſaid William Saunders by his Attorney aforeſaid, and 133 
« the Jurors of the Jury aforeſaid under the Cuſtody of the Bailiff aforeſaid being called to give 2 Lis 297+ & 
« their Verdict aforeſaid openly of and upon the Premiſſes came, whereupon the Verdict atore- Bs. Tri. — 
« ſaid in manner and Form aforeſaid given by the Jury aforeſaid before the aforeſaid Juſtices at Pis 213. 


the Inn aforeſaid, on the aforeſaid eig Day of Zuly in the Evening of the ſame Day, being by 


te the Court then read and repeated, and the ſaid Jurors being thereupon aſked whether or no 
* they would affirm the ſaid Verdict, the ſame Jurors, not denying that they hadgiven the Ver- 
dict aforeſaid of and upon the Premiſſes on the Day then laſt paſt, but for certain Cauſes ſpe- 
* cially moving them and their Conſciencgs holding the faid Verdict for nought, anſwered that 
« they were now otherwiſe agreed together upon the Matter; and they ſay upon their Oath that 


the aforeſaid John Edling by his laſt Will and Teſtament aforeſaid in Writing did not deviſe to 


the aforeſaid Joan the Tenements and Rent within ſpecified wich the Appurtenances; by the 


Name of his Houſe with the Appurtenances to the ſame belonging for ever in the Town and 


« Fields of Arthingworth, to have to her and to the Heirs of her Body lawfully begotten, as the 
„ aforeſaid William Saunders within has alledged. And they pray that this their Verdict in Form 
e aforeſaid given may be recorded by the Juſtices aforeſaid, &c.” And becauſe the Juſtices 
here will adviſe of and upon the Premiſſes before they give Judgment thereon, Day is given to 
the Parties aforeſaid here until, &c. | . 1 

And upon this Matter, whether the firſt Verdict was good and the ſecond void, or the ſecond 
good and the firſt void, was argued this Term in the Common Bench by Serjeant Harper for the 
Defendants, and by Serjeant Carus for the Plaintiff. And the laſt Day of the Term the Juſtices 
ſhewed their Opinions ſeverally, but I was not preſent at either the one Argument or the other.. 
And all the Juſtices (as I was credibly informed) unanimouſly agreed that the laſt Verdict ſhould 
ſtand, and that the firſt ſhould not be taken as a Verdict, for the Jury was charged openly in ' 
Court, and in Court their Verdict ought to be received, and that which they pronounce openly in | 
Court ſhall be taken to be their Verdict. And altho? it is uſual to take the Verdict privily when > Ps Ti 
the Jurors are agreed, yet the Law does not neceſſarily require this, but it is only out of Curteſy 4 


for the * Eaſe of the Jurors, and in ſuch Caſe what they then ſay ſhall not be looked upon as their dis. 


Verdict, until it be openly pronounced in Court. And when they come into Court the Plaintiff e by; 204. pl ;. 


ſhall be called, and may then be nonſuited: But when they give a privy Verdict the Plaintiff is S. F. C. 


not demandable, nor can he be then nonſuited, and he may be nonſuited when the Verdict ought 299, 300. 5 Mos. 


of Right to be given, ergo it is of Force when given in Court, and not elſewhere. And even in 2728 125 


Court if they pronounce a Verdict they may change it if they have miſtaken it, or if it was not « 5 Mod. 390 
full in Law, or for any other reaſonable Cauſe immediately perceived; for, it was ſaid, in the *M. 11. H. 4. 


Lord Chief Juſtice Mountogue's Time one * Archer was arraigned in the King's Bench for Fe- a 


lony of the Death of a Man, and the Jury gave their Verdict, not guilty, and preſently after they 13. Contpiracy 
aid they had miſtaken themſelves, and they ſaid he was guilty, and this laſt was received and en- 1, Judges 3. 


Jurors 7. 


ted as their Verdict. And in 11. H. 4. in Conſpiracy againſt two the Inqueſt found one Wil- Ate. ts 
ty Trial F. . pl 4. 
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+ SoinDy. 2g ty, and it Was there ſaid that their Verdiét was contrary in itſelf, for a Conſpiracy cannot be but 
bnd a Ver. Between two atleaſt, and if the one is not guilty the other is not guilty; for which Reaſon they were 
For the Beten fent back, and afterwards they came again and ſaid that both were guilty, and this was received 
dant, and being aß their Verdict. So that upon Occaſion they may contradict their firſt ſayitig, and if they may 
remanded © en" Vary from or contradict theit᷑ firſt ſaying in open Court, a fontiort they may doit upon better Ad- 
they — vice when their firſt Verdict was given out of Court, and they not diſcharged; for they were not 
— ban, ol che: Out of the Cuſtody of the Bailiff, but always under his Cuſtody fas the Record ſhews. And altho 
ownaccord with- the Paſtea. contains that they were ſent back to the Place ſromiwhence they came, to eat and drink 
ir by the odge) together if they would, yet it was not found by the Pgſtea that they did eat and drink indeed, 
and with che reſt and it ſhall not be taken that they did ſo, inaſmuch as it is not rſhewn by the Record, nor aver'd 
3 by the Party. | Wherefore their open Verdict in Court was taken to be their Verdict by the Opi- 
was received. nion of the whole Court. - An afterwards adjudged, as appears by the Record here. 
oni ; % 919 do boo Sb bn Hun ond Hi ον Euren 02 Ae 

The reft of the At which Day here came as wal the-aforefaid Nalliam Shunders as the aforeſaid George and pan 
Jutmcne, by their Attormes àforefaid And thereupon the Premiſſes being ſeen, and by the Toſticos — 
underftood, "it is' conſidered that the aforeſaĩd William Saunders (if he will) may proſecute for hav- 

1 Judgments239. ing his Seizin of the Tenements and Rent aforeſaid with the Appurtenances, againſt the aforeſaid 
cory 0 ol George and Joan, by Occafion of the Claim and Plea aforeſaid forfeited: And alſo that the Fine 
Flew. 638- aforeſaid (if he will) ſhall be engroſſed. And the aforeſaid George and Jban in Mercy, &. 
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A Report of the Opinions of di vers f the Judges and others learned in the Law hereunder 
named in a Caſe depending in the Court of the Dutchy of Lancaſter, wherein many Things 
appear concerning the Eſtate and Degree of the ſaid Court, and of the Lands of the ſame 
Dutchy, as well as of the Perfon of the preſent 'Qneen in Relation to the Dutchy, and of the 
Kings that have heretofore Tnherited the Dutch, 


Mich, Term 4. ON the Morrow of the Term of St. Michael, viz. on the Eve of St. Andrew the Apoſtle, in the 
Eli. unde: th Year of the Reign of Queen Elizabeth, Dyer Chief Juſtice of the Common Bench, Saun- 
the Dutchy Seal ders Chief Baron of the Exchequer, Raſtal one of the Juſtices of the King's Bench, and alſo one 
of Land parcel of of the © Juſtices of Aſſize in the County Palatine of Lancaſter, Anthony Brown one of the Juſtices 
by King Bauardof the Common Bench, Corbet one of the Juſtices of the King's Bench, Weſten one of the Juſtices 
6. within abe, of the Common Bench, Frevil one of the Barons of the Exchequer, Carus Queen? Serjeant, Putt- 
ter the End of a rel Serjeant who was the other Juſtice of Aſſize in the ſaid County Palatine of Lancaſter, Gerard 
275 i coun = Queen's Attorney, Ruſwel the Queen's Sollicitor, Carell Apprentice Attorney of the Dutciy, 
not avoidable by and Plotuden Apprentice who was one of the Counſel of the ſaid Court, by the Queen's Command 


No oc. aſſembled at Serjeant”s-Inn.in Fleetſtreet, to confer together in order to underſtand the Law in 2 


Dy. acg. pl. aa. certain Caſe which was depending in the ſaid Court between the Queen on the one Part, and di- 

Lnge Je. vers of her Subjects ſeverally on the other Part, wherein the Queen requiied their Reſolution 

: x34. b. Vin. upon the Matter in Law. And'the Caſe was delivered to them in Writing in this Manner. King 
"OY — 1 1 Henry 8. being ſeized of certain Lands in right of his Dutchy of Lancaſter, made a Leaſe to W. C. 
pl. 2. by the Advice of the Counfel of the ſaid Dutchy, and under the Dutchy Seal, for the Term of 

21 Years, and died, after whoſe Death King Edward 6. by like Advice made a Leaſe to R. W. of 

the ſame Lands for the Term of 21 Years, to commence immediately after the Expiration, For- 

feiture, Surrender, or other Determination of the firſt Term, the ſame King Edward 6. then be- 
1 ling within the Age of 21 Years. The Queſtion was, if the preſent Queen ſhall be bound by this 
13 Leaſe made by King Edward 6. or if ſhe ſhall avoid it by Reaſon of the Nonage of the ſaid King 
Edward 6. And this Cafe was argued in the Dutchy Chamber in the Time of Queen Mary, when 

Sir Edward Walgrave Knight was Chancellor of the Dutchy, on a Demurrer upon the Point be- 
tween John Scudamore Plaintiff and Lady Mary Morgan, late Wife of Sir Richard Morgan Knight 
deceaſed, late Chief Juſtice of the Common Bench, Defendant, upon a Leaſe of Lands in the 
County of Monmouth parcel of the Dutchy : But it was not adjudged in the Time of Queen Mer). 
And the Judges and others abovenamed now conſidered firſt what the Common Law was in thisCaſe, 


and then what was the Purport of the Statutes made concerning the Dutchy, all which they n 
oy | | in 
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Caſe of the Dutchy of Lancaſter. at Serjeant's-Inn. 
And this the greateſt Part of them (as well as Sir Robert Catline Chief Juſtice of Eneland. who # H. 1. Ea. 6. 
was now ſick) had done twice before in Michaelmas Term in the /econd — 4 third — che wag . — 
ſent Queen, viz. once at the ſame Serjeant' s- Inn, and the other Time at Spooner g. Hall in Fleet- 33%: 

et, being there aſſembled for the ſame Cauſe, at which Places they had debated the Matter at Kats. x : - +4 


large, and by their ſeveral Arguments at Spooner*s- Hall they had ſhewn-their Opinions: And the Eg 
greateſt Part of them then, and all of them now aſſembled, except Rufwel (who had but little — 
Time to conſider the Matter) unanimouſly agreed that the Queen ſhould not avoid the Leaſe Bo: Lyfe 43. 6 
made by King Edward her Brother, by. reaſon of his nonage. For firſt of all they agreed, * that Nel 46278. 
by the common Law no Act which the King does as King ſhall be defeated by his nonage. d For fit 1 
the King has in him two Bodies, viz. a Body natural, and a Body politic. 2 


His Body natural (if 3 Bac. Abr. 123, 


it be conſidered in itſelf) is a Body mortal, ſubject to all Infirmities that come by Nature or Ac- dt, nr a.” 


conſiſting of Policy and Government, and . conſtituted for the Direction of the Peopl ies Caf 
Management of the public-weal, and this Body is utterly void of Infancy, and * — — nd Oe 
other natural Defects and Imbecillities which the. Body natural is ſubject to, and for this Cauſe} 3 


his natural Body. And therefore his Letters - patent which give Authority or uriſdictiot 
which give Lands or Tenements that he has as King, ſhall not be avoided by — of —ͤ— preſumed inhim, 
age. And hereupon was alledged what Thorp ſaith in 26 A/, that © the King's Gift ſhall not RT ans: 


« be defeated by his nonage, and ſo have many Peers and Sages of the Realm ſaid. -« 1 Finch 57, Poſt 
alſo it was faid, it appears in 6. Ed. 3. that the ſame King 2 3. brought a Writ of — ny ol 


Age, and Infan- 


Judgment if during his nonage he ſhould be received to this Writ, and the Exception was n 


allowed, for which reaſon the Tenant demanded the View and had it. By which Caſes it a * M, 6. Ed. 3. 

that the nonage which the King has in his natural Body ſhall not blemiſh or de 7 ape 8 
Suits which he does or purſues in his Body politic. f 0% 84471 n oP 77's _ Or Bro. 14. a 
Further as to the Things which he has in his Body natural, they took the Law to bet that if . Comet. 
the King has Land by Deicent on the Part ot his Mother or * or . eo 3 f 

King) purchaſed in Fee in the Capacity of his Body natural, or which he purchaſed before he was b 0). 1 
King, if he (being King) gives them to another during his nonage, ſuch Gift by the Courſe of the“ Moor 1496. 
common Law ſhall never be defeated by reaſon of his nonage. For although he has or takes the s. P. Keb. 


his royal Eſtate and Dignity, and the Body politic includes the Body natural, > M. 38. H. 8. 
natural is the leſſer, and with this the — is conſolidated. Ko that he has 2 * — 5 
adorned and inveſted with the Eſtate and Dignity royal, and he has not a Body natural diſtinct betete — 
and divided by itſelf from the Office and Dignity royal, but a Body natural and a Body * 1 *. 
together indiviſible, and theſe two Bodies are incorporated in one Perſon, and make one "Bod Record, M. 37 
and not divers, that is * the Body corporate in the Body natural, et e contra the Body en 4 [> 82 
in the Body corporate. So that the Body natural by the Conjunction of the Body politic to it b. 7. Ng 

(which Body politic contains the Office, Government, and Maſeſty royal) is magnified, and Pl. 33: Poph, 


touching the Things that he poſſeſſes or «inherits in the Body natural require the ſame Circum- 2 Finch 46. 


Poſt 


who poſſeſſes it changes the Courſe of the Thing poſſeſſed. And therefore it was held, that if | 


ſome other Anceſtor. Who was not King, this ſhall paſs by his Letrers-patent Wi . b. 10. b. Per 
Matter, and without Livery of Seizin, for he —— * Livery of Seizin 1 wr Eire ” 
tal diſtinct from the Body politic, becauſe they are one ſame Body and not divers. So that NN 
cannot do it without doing it as King, and it would be inconvenient and beneath the Dignity royal Bro, Faits cn- 
for the Law to make the King: give Livery in proper Perſon to a Subject. And beſides Liver 2 . Nc 
of Seizin is Matter of Fact, which the King cannot do, for his. Acts ought to paſs by Matter 910 710. 2 Rel. 
Record, which is ſuĩtable to his Majeſty; and therefore the Land ſhall pals by the King's Lettergopl. 1. 2 Finch 
patent only by the Courſe of the corn mon · Law. And ſo it has been the Practice with regard to eee 
Lands which deſcended to che King from the Duke of 'Zork; the Earl of March, and others of he Z. . vl. f. 16 
King's Anceſtors ho never were Kings. And alſo if a Man wauld give Land to the King and to uns Fel 
his Heirs, which he\would-veſt in hiꝭ Body natural, and not in his Body politic, the King tan 1. Prog 247 
fake this by Livery,” but it ought:1o:paſs:ro\him.by. Deed entolled or Matter of Record cauſe quay! as thn. 
ſupra, * And if the Mother or other Anceſtor of the King makes a Leaſe for e nde _ 
Rent, wiel Rerentry for Default of. Payment, and dies, fo that the Reverſion deſcends to then 5 Co. 52. b, 
to make Demand in his proper Perſon, caufa qua ſupra: But the Breach of a Conditi 225. ichs. 
wy found by Office before the Entry of the King. And ſo if the e n - be bee 5 

d by Deſcent from his Mother, he ſhall not defeat it by Reaſon that he was within Age at the Sec cape 00. 


ime of the Alienation; * for his Body politic which is annexed to his Body natural takes away 22 
| I i 1 : | | , 49, 150 


cident, to the Imbecillity of Infancy or old Age, and to the like Defects that ha S249 +6 
cural Bodies of other People. But his Body politic is a Body that cannot be —— R I 
7 5 7 Co. 19,4 


what the King does in his Body politic cannot be invalidated or fruſtrated by any Diſability i 2 . 


OT cy ſhall not be 


of a Manor, as Heir to King Richard, and there it was pleaded that the King was within 8 2 ”Y 


Land in his natural Body, yet tothis natural Body is conjoined his Body politic, which containg 543. 2 Tiachaza 


26. 2 Co. 53. 2. 


the ſaid Conſolidation hath in it the Body politic, for which reaſon the Acts which the King does B, dea lb. . 


ſtance and Order as the Things which he poſſeſſes or inherits in the Bod tic do; ing 2 Finch | 
en g | or in dy politic do; for the Thing z Te 82, 83. 
poſſeſſed is not of ſuch Conſideration as to change the Nature ot the King's Perſons: but the 2 Enn 


the King will part with Land in Fee which he has by Deſcent on the Part of bis Mother, or by t, 4e M. 3 : 


King, if the Rent be in Arrear, he ſhall re-enter without Demand, for he is not bound by Law 453. qr 
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the Imbecillity of his Body natural, and draws the Body natural, which is the Jeffer, and all the 
Effects thereof to itſelf which is the greater, quia magis dignum trabit ad ſe minus dignum. And 
yet if Land deſcends to the King from his common Anceſtor, he ſhall have it by reaſon of his 
natural, for this Body is privy to the Deſcent, but the Body politic is not privy to this 
Deſcent. And if the ſecond Son of the King purchales Land, and aliens it within Age, and af. 
terwards the King and his eldeſt Son die, fo that the ſecond Sun becomes King, he may enter for 
the Nonage which was in him before, viz. at the Time of the Alienation when he was not King, 
but yet he ought to have an Office before his Entry to find his Title, becauſe his Perſon which 
had a Right of Entry before has now the Eſtate royal united to it, which can do nothing with. 
out Record. But if he had been King at the Time of the Alienation, he ſhould never have a. 
« 3 Bac, Abe. Voided- it by reaſon of his nonage, * for it would be repugnant to ſay that he is diſabled to make 
123, 3059- A Feoffment or Leaſe, who is admitted and received to govern the Realm and the People, and 
all the Buſineſs of the Realm. Then in the principal Caſe here King Henry 4. was Son and Heir 
to Job a Gaunt; who was one of the Sons of King Edward 3. and: alſo Son and Heir to Blanch 
Wife of the ſaid Fobn a Gaunt, who was Daughter and Heir to {Jerry Duke of Lancaſter. So that 
5 the Dutchy of Lancaſter came to the ſaid King Henry 4. by Deſcent on the Part of his Mother, 
> Crompt- J. g. o and in this Caſe it he had not afterwards been King, his Poſſrſſions ſhould have paſſed by 
1 % 235: Livery and Seizin, and Attornment, &c. in the fame Manner as the Poſſeſſions of other Sub- 
©. Crompt. J. e. jects ought to paſs. © But after he had depoſed King Richard 2. and had aſſumed upon him 
3 „the royal Eftate, and ſo had conjoined to his natural Body the Body politic of King of this Realm, 
and was become King, then the Poſſeſſions of the Dutchy of Lancaſter. were in him as King, and 
Liu. R. 01 · not as Duke, for the Name of Duke being lower than the name of King was drowned. by the 
— Pck. /. Name of King, and by the Acceſſion of the Eſtate royal to him who was Duke, for the King 
could not be Duke in his own Realm, though he might out of it. And in like Manner the Name 
of the Dutchy, and all the Franchiſes, Liberties, and Juriſdictions thereof, whilſt they were in 
: the Hands of him that had the Crown and Juriſdiction royal, were extinguiſhed by the common 
e Crompt: J. C. Law. And after that the Poſſeſſion of the Dutchy of Lancaſter could not paſs from King Henry 4. 
735-b. , by Livery of Seizin, but by his Letters- patent under the Great Seal of England, without any Live- 
ry of Seizin or Attorament, as the Poſſeſſions of the Dukedom of York, or the Earidom of March, 
or fuch other Poſſeſſions, which have deſcended to the Kings of this Realm from other Anceſ- 
# Moor 149, ar. tors than Kings, have uſed to paſs heretofore from the Kings of this Realm, and ſo they:ſhould 
gunide, © have paſſed until this Day by the common Law, if no Stathte had been made to the (contrary. 
And therefore his Grant or Alienation of the Lands Parcel of the Dutchy made during his non- 
age ſhould not be avoided by the common Law. And ſſo they took che common Law to be 
iz this Caſe. But in order to take away the common Law, and to have the Dutchy to be a 
Dutchy with Liberties to it, as it was before, and to alter the Order and Degree of the Lands 
of the Dutdchy, the ſaid King Henry 4. made a Charter by Authority of Parliament, which is in- 
Titled Curtu Hegi Henrici quarti de ſepararione Ducatus. Lantcaftrie a Corona Auctoritate Parliamenti, 
ano Negui ſui primo, Part whereof here follows... i 101 5: 
Charter of H. 4. Henricus Dii grutia rex Angliæ et Francie, dominus Hiberniæ, omnibus ad quos præſantes litere 
the Fits aud pervenerint falutem, Sciatis' quad cum ducatus Lancaſteic, ac quam piura alia comitatus, bonores, 
Derr ger chr u, maneria, froda, polſellones, et dominia, infru regnum naſtrum Angliæ et Wallie, et alili, 
cafler ym" the nobis tum per mortem 'celebris memoriæ Henrici nuper ducts \Lancaſtrie, avi noſtri, ac chariſimi domi- 
Grown, Vide ni et Patris noſtri Fobannis nuper ducis | Lancofirize, necuon | chariſhme dominæ at matris notre Blan- 
T. 2, de uxoris gjus, filis et beredis pradicti Henriti, nobis jure bereditario, antequam ad ſtatum et dignila- 
Lace. 1235, 'temwegalim rerum dominus omnium- ſua ineſfabili clementia nos nuperrimè eyvcavit, deſcenderunt et ac- 
a | efderunt; in huibus gaidem dutatu, comitatibus, -bonoribus, caſtris, maneriis, pofſeſionibus, et | domi- 
ni diverſa Whereutes, jura regalia, cunſuetudines et franchefiz dittis pragenitoribus et anteceſſoribus 
nmuaſrir, guadam videlicet eis et bæredibus de corpore fat eueuntibus, et quedam fihi et bæredibus maſ- 
crulis di corporibus ſuis ewelintibus, ac quetiam prefato domino:et;patri naſtro ad terminum vitæ ſux per 
Auverſas chatias cam domini 'Edwardt' nuper "regis Angliz avi ugftris gudm llomini Richard nuper 
Feiezis Aug fund poſt conſueſtum, ſunt et frenunt concęſſa, prouſ in chartis prællidtis apparet, qua- 
dun Tenorts funnumtur in hac virba. Edwardus Dei gratia, d. Sciatis guod ii nos debita conſſdera- 
I "phone peuſaidui geſtns' magnifies” bunctorum ꝶuti nobis in guerris naſtris laudebiliter ot ſtrenus fervierunt, 
epson darum, bonoribu artbllere, et pro: ciribus juxta menita ꝓriemiare, quanto mags; fikes noſtros, 
+ Sdn fv "> QoS ram fuptontia'quim\in geftu! nobili lies priccellere ton ſpicimus,; et: qui nobis lecum-tennertent' et tenere 
3 Fpurerunt poHioreh, Ohos toveιν imajoribus Honorihus ei er - ilague probi 
r 5. . 


3 catem firemudin et ſapeuium priecellentem chargſitti filu-noftti.Jobannis egi, Cauſtolle et Liegionis, Aucis 
ech, gui "labbmibus $4 erbte ſemper ſei nobis ol ſequid/nqexhibuis, pro nobis pluries in neceſi- 


ribus imrepiud ſoguetrrarum diſeriminibus expontuao, et uolentalꝛeo pretexit; /ac-gonfiderantes euudem 
am woſt um uliguuli rommido e huupret ad-prejens. (licet mam lad optenum pt out Higna  meritaiexpoſeunt) 
© 0s 71 OMMerars; ur torra ſtientiu naſtru es lata contle,:de-afſenſu Pritlatirum.et: Procerum in 'inftanti- Parlia- 
uno noftrd' upad Weſtmonaſtirinm cotubcatarum\ exiſtentium,, cavedſimus, pra nabis et heredibus noſiris 
ers 3 20d iotum uitam ſuum \bateat infra comitutum Lancꝗſtriæ Cancellariam 
aum, ar Irevlũ na fub Nille A Maio Canctulurii lau tabdo: conſignanda, ;jufticiarios ſues wr 
„% e: J * n „i 1191 | ohnen 27 
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ad placita coronæ, qudm ad quæcunqus alia placita communem legem tangentia, tenenda, ac cognitiones 
eorundem, et quaſcunque executiones per brevia ſua et miniſtros ſuos ibidem faciendas. Et quaecungue 
alia libertates et jura regalia ad comitatum Palantium pertinentia adeo libere et integre ficut comes Cef- 
triæ infra eundem comitatum Ceſtrig dignoſcitur abtinere, Ac. Nos nolentes diftam hereditatem noſtram, 
aut libertates ejuſaem, occafione inſtantis afſumptionis regalis ſtatus, et dignitatis naſtræ, in aliquo mu- 
tari, transferri, diminui, ſeu derogari, ſed eandem hæreditalem naſtram cum juribus et libertatibus ſuis 
prædillis eiſdem modo et forma, conditione, et ſtatu, quibus nobis deſcend:runt et revenerunt, ac etiam 
cum omnibus et ſingulis talibus libertalibus et francheſiis, ac aliis privilegiis, commoditatibus, et proficutis 
. quibuſcunque, quibus prædictus dominus et paler noſter, dum vixit, eam ad terminum vite ſuæ ex con- 
ceſſone preditti Richardi nuper regis habuit et tenuit, nobis et diftis hartdibus naſtris in diftis chartis 
ſpecificatts plenarie et integre conſervari, continuari, et haberi volumus, ac tenore,preſentium ex certa 
ſcientia noſtra, de aſſenſu præſentis parliamenti noſtri concedimus, declaramus, diſcernimus, et ordinamus 
pro nobis et heredibus naſtris, quod tam ducatus naſter Lancaſtriæ, quam univerſa et fingula alia co- 
mitatus, honores, caſtra, maneria, feoda, advocationes, poſſeſſiones, annuitates, et dominia quecungue, 
nobis ante adeptionem dignitalis noſire regia qualitercungue et ubicunque jure herediario, in dominico, 
ſervicio, vel in reverſione, ſeu alias qualitercungue diſcenſa, nobis et difiis heredibus noſtris in chartis 
predittis ſpecificatis in forma praditia remaneant in perpetuum. * Et quod taliter, et tali modo, et per . N 8 30. 
tales officiarios et miniſtros in omnibus remaneant, deducantur, gubernentur, et pertrattentur, ficut re- * 
manere, deduci, gubernari, et periratiari deberent, fi ad culmen dignitatis regiæ aſſumpti minime fuiſſe= 
mus. Ac inſuper quod talia et hujuſmodi libertates, jura regalia, conſuetudines et francheſie in ducatu, 
comitatu, honoribus, caſtris, manerits, feodis, et ceteris poſſeſſionibus, et in dominiis pradiftis, in om- 
nibus et per omnia in perpeluum habeantur, exerceantur, continuentur, fiant, et utentur, et per tales 
officiarios et miniſtros gubernentur et exequentur, que et qualia et per quales officiarios et miniſtros tans 
tempore dicti domini et patris noſiri, quam temporibus aliorum progenitorum et anteceſſarum noftrorum in 
diftis ducatu, comitatibus, honoribus, caſtris, maneriis, feadis, et aliis poſſeſſionibus, et dominiis prædictis, 
uti & haberi ac regi et gubernari conſueverunt virtule chartarum prædidtarum. Volentes ulterius et 
concedentes, ac pro nobis et bæredibus noftris prædid is ex ceria ſcientia naſtra, et aſſenſu prædictis, ple- 
naris declarantes, quad univenſi et ſinguli tenenies de ducatu, comitatu, honaribus, maneriis feodis, et 
aliit poſſaſſionibas et dominiis predittis, et bæredes ſui adeo liberi fint, et in omnibus tales adeo liberæ et 
illeſe conditiones, tam ingreſſibus fuis in hereditates ſuas paſt mortem anteceſſorum ſuorum, quam in te- 
nuris fuis, et aktis quibuſcunque, ficut eſſe poſſent et deberent de conſuetudine vel de jure, fi dia dig- 
ritas noſtra regia nobis nuſquam accidiſſet, dicta aſſumptione noſira dignitatis regiæ, aut gqudd ducatus, 
comitatus, honores, caſtra, maneria, feada, advocationes, poſſeſſiones, dominia, et libertates prediftg in 
manu noſtra jam exiſtunt, ſeu aligua interruptione, ceſjatione, vel diſcontinuatione libertatum prællic- 
tarum, ſeu aliquibus alits occaſionibus, cauſis, colaribus, vel impedimentis quibuſcunque (que in contra- 
rium preſenits voluntatis, conceſſianis, et declarationis noſire rigorem ſeu effettum aliguem babere no- 
lumus) in aliquo non obſtantibus. | | * 8 
By which Charter it is ordained that the Dutchy of Lancaſter and all the Poſſeſſions thereof 
hall not be altered or changed by Reaſon that King Henry 4. aſſumed the royal Eſtate upon him, 
but that they ſhall be preſerved and continued in the fame Form, Condition, and Eſtate in which 
they deſcended and came to him, and ſhall remain to the ſame Heirs contained in the Charters 
beforementioned, and that they ſhall ſa, in ſuch Manner, and by ſuch Officers and Miniſters in all 
Points remain, be ordered, governed, and demeaned, as they ſhauld have been if he had never 
been King. So that by :theſe Words the Dutchy is a Dutchy with-the like Franchiſes and Liber- 
ties as it was before, meerly disjoined from the Crown, and from the Miniſters and Officers of 
the Crown, and from the Receipt of the Revenues of the Crown, and from ſuch Order of Con- 
veyance as the Law requires in the paſſing of the Poſſeſſions of Crown; for if the King would 
give any Lands Parcel of the Dutchy to another in Fee, or for Life, he ought to make Livery 
of Seiain, and alſo upon his Grants of the Reverſion there ought to be Attornment, in the ſame 
Manner as there ſhould have been before he was King. And this is by reaſon of theſe Words | 
of the Charter, + quod tal ter et tali modo remaneant, n et pertractentur, ficut 1 | 
. Femanere, deduci, gubernari, et pertrattari deberent, fi ad culmen dignitatis regie aſſumpti minime fuſe Moor p 50s 
Jemus, and alfo by reaſon of the other Words in the ſaid Charter. Which Separation, Diviſion, 
and Severance of the Dutchy from the Crown, and from the Receipt and Order of the Poſſeſſions 
of the Crown, ſeemed to the Judges and other the Counſellors abovementioned to be a politic 
Scheme of King Henry 4. who well knew :that he had the Dutchy of Lancaſter upon a good and 
indefeaſible Title, -and that his Title to the Crown was not ſo good, and therefore having ſome 
Diſtruſt that in Time to come the Crown might be taken from him or his Heirs, and being de- 
firous nevertheleſs that the Dutchy ſhould: continue to him and his Heirs, and Knowing at the 
fame Time-thar if the Poſſeſſions of the Dutchy ſtjould be mixed with che Poſſeſſions of the Crown, 
and not be hotoriouſly cut and diſſevered from the Poſſeſſions of the Crown, it might be a Means 
of cauſing the Dutchy the ſooner to be taken away from him or his Heirs, or at leaſt he or his 
Heirs would receive no good by their being mixed with the Poſſeſſious of the Crown, if the Crown 
| ſhould be taken from him or his! Heirs, for theſe Neaſons he made the [ſaid Charter hy the Autho- 
nty of Parliament, whereby the ſaid Separation is made as is ſhewn before. But notwithſtand- 
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ing that the Poſſeſſions of the Dutchy ought to be demeaned and ordered and paſs as they ſhould 
before Henry 4. was King, by force of the Words of the ſaid Charter, yet there is no Clauſe in the 
Charter which makes the Perſon of the King that has the Dutchy to be in any other Degree than 
it was before z but for Things which concern his Perſon he ſhall be in the ſame Eſtate as he was 
before, So that if the Law before the Charter adjudged the Perſon of the King to be of full Ape 
having Regard to his Gifts as well of the Land which he inherits in his Body natural as of that 
which he inherits in Right of his Crown, ſo he ſhall be adjudged with regard to the Lands of 
the Dutchy ever ſince the Charter, for the Charter extends only to the Eſtate, Condition, and 
Order of the Lands of the Dutchy, but does not reach to the Perſon of the King who has the 
Lands, in Points touching his Perſon, nor does it diminiſh or alter the Preheminences which the 
Law gives or attributes to the Perſon of the King, but the ſame continue as well with regard to 
the Poſſeſſions of the Dutchy of Lancaſter, as the Lands which come to him from other Anceſ- 
a H. 10. H. 4. tors. And in Proof hereof was cited the Caſe in Hill. 10. H. 4. 7. which is as follows, viz. ** King 
| 5 oy gt * Henry 4. brought a Scire facias againſt the Lord Strange, reciting that a Judgment given a. 
bat there * „ paintt Thomas of Lancaſter his Anceſtor, by which he was to forfeit his Land, was reverſed 
1— 67) « for certain Errors at the Suit of Henry of Lancaſter, Brother and Heir of the ſaid Thomas, in a 
135-2. Poſt 239. ( Parliament holden in the firſt Year. of the King his Grandfather, and the faid Henry was ad- 
< mitted to inherit to the ſaid Thomas; and he demanded to know if he could ſay any thing why 
* the Manor of M. (whereof the ſaid Thomas was ſeized at the Time of the Judgment given, and 
_* whereof the Lord Strange is now ſeized) ſhould not be delivered to the King, as Couſin and Heir 
< of the ſaid Thomas, and the Record of the Reverſal was reſident of ancient Time in the King's 
« Bench. & Horton, Judgment of the Writ, for the Writ ſaith, qu#d. non omittas propter ali. 
* quam libertatem in Balliva tua, which Words are uſed in Writs where the King demands as 
* Kiog a Thing belonging to his Crown: But here he demands Execution by his Writ, as 
*« Duke of Lancaſter,. and not as King, ſo that theſe Words (non omittas) ſhall not be put in 
e the Writ, wherefore, &c. ¶ Tirwith, Although he demands the Manor as Parcel of the Dutchy 
| * of Lancaſter, he is the ſame Perſon that is King, and he cannot ſue otherwiſe than as King. 
Þ Poſt 243 (. Hul, The King has ſuch a Prerogative, that no Officer ſnall execute his Writ but his own, 
and although there is a Franchiſe in the County, yet the Sheriff is the.King's Officer, and ſhall 
e make Execution for the King within the Franchiſe and without, wherefore for the King the 
= © Writ ought not to be otherwiſe. ¶ Gaſcoign, By Advice we award the Writ good.” And this 
= - Caſe was cited by Catiine Chief Juſtice of the King's Bench at the firſt Aſſembly abovementioned 
_ at the ſaid Serjeant*s- Inn in the ſaid Term of St. Michael in the 2d & 3d Years of the Reign of the 
preſent Queen, and he had a Copy of the ſaid Writ of Scire facias written out of the ſaid Re- 
cord remaining in the King's Bench, which he then ſhewed to the other Juſtices and Counſellors, 
and it was according, as it 1s recited in the Caſe. Which Caſe being adjudged in Manner and 
Form aforeſaid,” then and alſo now ſtrongly moved them to be and continue of Opinion according 
as it is ſaid above, viz. that the Prerogatives which the Law attributes to the Perſon of the 
King hold Place as well in relation to the Land of the Dutchy, as other Land which he has or 
holds in the Capacity of his Body natural; and by the ſame Reaſon the Prerogative which the 
Ante 213 le). Law attributes to the Perſon of the King touching his Age, viz. that he ſhall always be judged 
of full Age, and never under Age, ſhall continue with relation to the Lands of the Dutchy ſince 
4 See the Ede the ſaid Charter, as well as with relation to other Lands which he holds in his Body natural. 
of this Caſe, viz, * And to this Purpoſe the Lord Dyer now vouched a Record in Eaſter Term 3. H. 6. Rot. 112. 
that Aid ſhall be which, he faid, he and the ſaid Anthony Brown read in the Treaſury the ſame Day, and the Re- 
before Iſſue "2% cord is to this Effect, viz. one Henry Kniveton brought a Writ of Treſpaſs againſt Ralf Shirley 
- £4, touching the and four others for breaking his Cloſe at Bradley in the County of Derby, and ſpoiling and con- 
holds in richt of ſuming his Graſs and the Germins of his Wood with their Cattle, Sc. and declared of a Treſpaſs 
. on Sunday next after the Feaſt of St. Fobn Baptiſt, in the tentb Year of the Reign of King Henry 5. 
150. T. Raym, and alledged Continuance until the ſecond Year of the Reign of King Henm 6, Ralf Shirley 
Zn ze. pleaded that the Place where, Gc. was a great Waſt called Bradley-Hey, and that one Joan, who 
was Wife of Sir John Baſſet, Knight, was late ſeized of the Manor of Brailsford in her Demeſn as 
of Fee, and that ſhe and all her Anceſtors Lords of the ſame: Manor, and all thoſe whoſe Eltate 
ſhe had in the ſaid Manor, had Common of Paſture in the ſaid Waſt for all Cattle at all Times 
of the Year, as appendant to the ſaid Manor from Time beyond the Memory of Man, and for 
ſo long Time uſed to crop and lay Waſt with the ſaid Cattle the Germins of the Underwood grow- 
ing in the ſaid Waſt. And he ſhewed that the ſaid Joan died, and that the Manor deſcended to 
one Ralf being within Age, and becauſe the Manor was held of the ſaid King as of his Dutchy 
of Lancaſter by Knight's-Service, the ſame King ſeized the ſaid Manor during the Nonage of 
the ſaid Heir, and committed it by his Letters-patent to a Huſband and Wife during the Non- 
age of the Heir; rendering 40 Marks Rent yearly, the Eſtate of which Huſband and Wiſe 
in one Meſſuage and one Yard-Land of the ſaid Manor the ſaid Ralf Shirley (the Defendant) 
at the Time of the Treſpaſs had, and now hath, and he prayed in Aid of the King, and 
had it by Award before Iſſue joined or Plea over. And afterwards the Plaintiff obtained 
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2 Procedendo with the following Words in it, viz. dum tamen ad jullicium inde reddendum nobur 
inconſultis nullatenus procedatis; and there was the like Plea, Aid Prayer, and Procedendo by 
each of the other four Defendants. Which Caſe (it was ſaid) ſhews us what were the Opinions of 
che Judges in the time of King Henry 6. touching the Eſtate of the King's Perſon in relation to the 
Lands of the Dutchy, for if they had looked upon him, with regard to thoſe Lands, as Duke, and 
ſo as a common Perſon, and no higher, then ſhould not the Defendant have had Aid of him be- 
fore Iſſue joined, any more than he ſhould have of another common Perſon, nor ſhould the Plain- 
tiff have had a Procedendo with the ſaid Clauſe, viz. dum tamen ad judicium inde reddendum nobis in- 
conſaltis nullatenus procedatis. Wherefore notwithſtanding the Order limited by the Charter for the - 
Lands of the Dutchy, viz. quad taliter et tali modo remaneant, deducantur, gubernentur, et pertratr 2 
tentur, ficut remanere, deduci, gubernari, et pertradiari deberent, fi ad culmen dignitatis regiæ aſſumpti | 
minime fuiſſemus, and notwithſtanding that theſe Words have been ſo taken as to make the Dutchy 
Lands of the King pals by other Order and Circumſtance than other Lands which he. inherits in 
his Body natural, yet theſe Cafes argue and prove that the Perſon of the King, with regard to the 
Dutchy Lands, ſhall be uſed, demeaned, have his Prerogatives, and be in like Eſtate, as he 
ſhould have had or been if the Charter aforeſaid had not been made, altho the Eſtate and Nature 
of the Land is in another Degree. And the Prerogative which the Common Law gives to the 
Perſon of the King to be always of full Age, and never within Age, is as firmly annexed to him 
with Regard to the Dutchy Lands, as the Prerogative of Non omittas, or of not proceeding to 
Iſſue without Aid of him in the Caſe before recited, and Nonage is a Thing which touches the 
Perſon more than the Land, but the Land of the Dutchy, and the Things which concern it more 
than the Perſon, ſhall be demeaned and uſed as if a common Perſon had held them. And fo is 
the Diverſity between the Eſtate and Degree of the Land of the Dutchy, and the Eſtate and De- 
gree of the Perſon who inherits the Land of the Dutchy. And altho* the Charter and the Act 
make the King' to have the Dutchy and all the Liberties, Privileges, and Juriſdictions thereof, as 
they were before in the Hands of the Duke, yet they don't make the King to be Duke of Lanca- 
fer, fot there is not a Word in them to any ſuch Purpoſe, nor can it be reaſonably ſuppoſed to 
de the Intent of the Charter or of the Makers of the Act to make him ſo, for the King cannot be 
Duke in his own Realm, tho' he may out of it, as it is ſaid before, * for his Name and Dignity of * Lit. R. 207. 
| King merges and drowns the inferior Name and Dignity of Duke within his own Realm. And after Compt. J. C. 
the Charter if a Leaſe had been made of parcel of the Dutchy by the Name of Henry Duke of — 8 
Lancaſter, without other Name, it had been void, for it ſhould have been in the Name of Henry 
4. King of England. And for this Reaſon it is that in Leaſes which the Kings have made of the 
Poſſeſſions of the Dutchy they have uſed to call themſelves Kings, and not Dukes. And in Of- 
ces it is uſual to find that the Tenant held of the King as of the Dutchy of Lancaſter, and it is 
not well found that he held of the King as Duke of Lancaſter, for he is not Duke, but King. So 
that the Condition of his Perſon and his Prerogatives are not to be comprehended or meaſured by 
the Eſtate or Name of Duke, but according to the Eſtate and Name of King. And Infancy which 
is a great Diſability is repugnant to the Eſtate of a King, and altho' the natural Body of the King 
is ſubject to Infancy, Þ yet when the Body politic is conjoined with it, and one Body is made 
of them both, the whole Body ſhall have all the Properties, Qualities, and Degrees of the Body 
politic which is the greater and more worthy, and in which there is not nor can be any Infancy. 
So that neither the Common Law, nor the Charter (altho' it be by Authority of Parliament) gives 
Authority to the King or his Heirs to avoid by Reaſon of Nonage ſuch Leaſes as he-makes dur- 
ing his Nonage. Wherefore it ſeemed to them that the whole Intent of King Henry 4. and of 
the Charter and Act was only to ſever the Lands, Poſſeſſions, Privileges, Juriſdictions, and He- 
reditaments of the Dutchy from the Hereditaments of the Crown, viz. in Survey, Order, Go- 
vernment, and Proceſs, but not in Perſon, ſo long as by the Grace of God the Crown and the 
Dutchy ſhould continue and abide together in the Blood of the Duke of Lancaſter, and of the 
ſaid Blanch Mother of the ſaid Henry 4. and that if the Crown ſhould afterwards by any Means be 
taken out of the Blood of the Duke of Lancaſter, that yet the ſaid Dutchy ſhould continue in the 
Blood of the ſaid Duke. So that the Intent of the Charter may be ſatisfied without derogating 
"oh the Perſon of the King, or deftroying the Dignity or Preheminence which the Law attri- 

tes to 1t. | 
Further they conſidered the following Part of the Statute entitled, A Statute touching the Seal .,_ 2 
of the Dutchy of Lancaſter, made in the Parliament holden the fixteenth Day of March in the third -. — * 
Year of the Reign of King Henry g. viz. the Commons of England aſſembled in that Parliament e Putcby Seal. 
delivered a Petition in the ſame Parliament in the Form following, May it pleaſe our Sovereign 
Lord the King by the Aﬀent of the Lords ſpiritual and temporal and of the Commons in this 
<* preſent Parliament aſſembled, by Authority of the ſame Parliament, to accept, approve, ratify 
* and grant your Letters Patent, by you made and granted in your Parliament holden at Weſ- 
minſter in the ſecond Year of your Reign, touching the Liberties, Cuſtoms, and Franchiſes to 
be uſed and to continue within your Inheritances of your Dutchy of Lancaſter, and of the 
Counties of Hereford, Efſex, and Northampton, and other Things compriſed in the ſaid Letters, t 
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4. according to the Effect, Tenor, and Purport of the ſame Letters, in due Form adding and in. 
„ ſerting, by your Lettert, amongſt other Affairs granted by you and your Heirs, with the Af. 
© ſent ot the faid Lords and Commons of this fame Parliament, and by Authority of this Par. - 
4 liament, for your great Profit touching your Inheritances aforeſaid, and for the better Govern. 
„ ment thereof, and in Preſervation and Suſtentation of the aforeſaid: Liberties, Cuſtoms, and 
Franchiſes, the Clauſes and Words here following, &c.“ Moreover we are willing by the” Afſont 
of the Lords Spiritual and Temporal, and of the Commons of this Realm England in our prefent Par. 
liament aſſembled, and by Authority of the ſame Parliament do grant and declare for us and our Heirs, 
that no Gifts, Grants, Pardons, Remiſſions,- or Releaſes which concern or in any Caſe ariſe, or by any 
Sort of Colour may concern or for the future happen or ariſe touching our | ſaid Inheritances, or any 
parcel thereof, or the Honours, Caſtles, Manors, Lands, Tenements, Rents, Fees, Advowſons, Li. 
berties, and Franchiſes to our ſame Inheritances or any parcel thereof in anywiſe belonging, or touching 
the Wards, Wardſhips, Marriages, Reliefs, Jjues, Fines, Amercements, Profits, and Commodities, 
or the Officers and Miniſters of us dur Heirs: and Aſſigns, of the Inberitauces aforeſaid, whether the ſaid 
Honours, Caſtles, Manors, Lands, Tenements, Rents, Fees, Advowſons, Liberties and Franchiſes be 


in the Hands ef us, or our ſaid Heirs or Aſſigns, or in the Hands of others \whomſoever by Grant or 


Feoffment of us, or of our ſame Heirs or Aſſigns thereof made or to be made for Term of Life, or Years, 
or in Fee, ar any otherwiſe whatſoever, to the 'Uſe of us or our Heirs or Aſſigns, fhall for the future be 
made under any other Seal of us our Heirs or Aſſigns aforeſaid great or ſmall, ordained or to be ordain- 
ed, but only under our Seal for the Dutchy aforeſaid, as is aforeſaid," and if. any ſhall happen in any 
Twiſe to come under any other Seal for the future, they ſhall not be valid or, effectual by any Means, but 
ſhall. be judged and deemed vain, nul, and void for ever. Which Petition being read openly in the 
ſaid Parliament, and well underſtood, was anſwered in the Manner following, The King, by 
the Aſſent of the Lords Spiritual and Temporal being in this Parliament, and at the Requeſt 
of the Commons aforeſaid,” wills that the ſame be done in all Points.“ Which Act making 
all Charters of any of the Poſſeſſions of the Dutchy ſealed with any other than the Dutchy Seal to be 
void, declares: the Intent of the ſaid King Henry g. to be, that the ſaid Dutchy and all the Poſ- 
ſeſſions thereof ſhould be diſtinct, ſeparate, and ſo openly known and uſed, from the Poſſeſſions 
of the Crown. Which ſeemed to be done by the ſaid King Henry 5. being lineal Heir to the Dutchy 
of Lancaſter, with the ſame politic Deſign before mentioned. But yet there is nothing in it that 


touches the Perſon of the King. ſo that the Prerogatives concerning his Nonage and other Points 


of his Perſon remain as they were before the making of that Statute; and the ſaid Caſe in 3. H. 6. 
being adjudged as it is before recited, and being after this Statute, declares that the Prerogatives 
of his Perſon continue in him with regard to the Dutchy Lands after this Statute. 


Statute of x £4, - Further they conſidered the following Part of the Statute made the fourth Day of November in 
4.0 Confiſcation the fir ft Lear of the Reign of King Edward 4. entitled An AF of incorporating and alſo of confiſcat- 


tor ever of the 


Dutchy of Lan- ing, amongſt: other Things, the Duichy of Lancaſter to tbe Crown of England for ever, that is to ſay, 


caſter to the 
Crown, Vide 


It is declared. and adjudged by. the Aſſent and Advice of the Lords Spiritual and Temporal, and of the 


B. N. C. & 373, Commons being in this preſent Parliament, and by the Authority of the ſame, that the ſame Henry laie 
Tutu. 14236. called King Henry the ſixth, for the Conſiderations of the great, heinous, and deteſtable Matters and Offen- 


ces before ſpecified by bim committed againſt his Faith and Ligeance to our ſaid Liege Lord King Edward 
the fourth, his true, righteous, and natural Liege Lord, offended and burt unjuſily and unlawfully the 
Royal Majeſty of our ſaid: Sovereign Lord, ftand by the ſaid Advice and Aſſent convicted and attainted of 
High Treaſon. And that it be ordained and eftabliſhed by the ſame Advice, Aſſent, and Authority, 
that be the ſame Henry forfeit unto the ſame our Liege Lord Edward the fourih, and to bis Heirs, 
and to the ſaid Crown of England, all Caſtles, Manors, Lordſhips, Towns, Townſhips, Honours, 
Lands, Tenements, Rents, Services, Fee-Farms, Knight's-Fees, Advowſons, Hereditaments, and Poſ- 
lions with their Appurtenances, which he or any other to his Uſe had the third Day of March laſt 
paſt, being of the Dutchy of Lancaſter, or that rere any parcel or Member of the ſame Dutchy, or 
thereunto annexed or united in the firſs Year of the Reign of Henry late called King Henry the fifth, 
or at any Time ſince. And that it be ordained and eſtabliſhed by the ſame Advice, Aſſent, and Au- 
thority, that the ſame Manors, Caſtles, Lordſbips, Honours, Towns, Townſhips, Lands, Tenements, 
Rents, Services, Fee-Farms, Knight's- Fees, Advowſons, Hereditaments, and Poſſeſſions with their Ap- 
purtenances in England, Wales and Calais, and the Marches thereof, make, and from the ſaid third 
Day of March be to the ſaid Dutchy of Lancaſter corporate; and be called the Dutchy of Lancaſter. 
And that our ſaid Sovereign Lord King Edward the fourth have, ſeize, take, bold, enjoy, and inherit 
all the ſaid Manors and Caſtles, as, other the Premiſſes with their Appurtenances, by the ſame Name 
of Dutchy from all other his Inheritances ſeparate, from the ſaid fourth Day of March, to him and to 
his Heirs Kings of England perpetually, and that the County of Lancaſter be a County Palatine : And 
tbat our Liege and Sovereign Lord King Edward the fourth and bis Heirs have, as parcel of the ſaid 
|Dutchy, the ſame County of Lancaſter and County Palatine, and a Seal, Chancellor, Fudges, and Of- 
Acers for the ſame; and al Manner of Liberties, Cuſtoms, Laws Royal, and Franchiſes in the ſame 
County Palatine lawfully and rightfully uſed, and over that, another Seal called the Seal of the Dutchy 
of Lancaſter, and a Chancellor for the keeping thereof, Officers and Counſellors for the guiding and Go- 
8 ; 
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vernance of the ſame Dutchy, and of the particular Officers, Miniſters, Tenants and Inbabitants tber. 
of, in as great, ample, and large Form as Henry, calling himſelf Henry hz fifth, at any Time there-' 
| in had, uſed, and enjoyed lawfully. And by the ſame Auihority the ſaid Officers and Miniſters, and al. 
fo the ſaid Tenants and Inhabitants of and in the ſame Dutchy have, uſe, exertiſe and enjoy ſuch and 
all Liberties, Privileges and Cuſtoms, as the Officers, Miniſters, Tenants and Inhabitants of the ſame 
Dutchy bad, uſed, exerciſed or enjoyed lawful'y in the Time of the ſame Henry, calling himſelf King 
Henry the fifth ; and that alſo in the ſame Duichy be uſed, had, and occupied all ſuch Freedoms, Li- 
berties, Franchiſes, | Privileges, Cuſtoms and Furiſdittions, as were uſed therein lawful'y before the ſaid 
fourth Day of March. And the Officers, Miniſters, Tenants, and Inhabitants of or in the ſaid Dutchy 
be entreated ard demeaned according to the ſame Freedoms, Liberties, Franchiſes, Cuſtoms, Privileges. 
and Furiſdiftions, and not diſtrained, arcted, nor compelled to the contrary in anywiſe. ran 
From which Acts the ſaid Juſtices and Counſellors inferred, that, if before the making of this Act 
the Nonage of the King had been any Cauſe to avoid Gifts or Leaſes made by him within Age of the 
Lands of the Dutchy, that yet by this Statute it is made clear that his Nonage is no Cauſe after 
the Act to avoid them, for by this Act the Dutchy is annexed to the Crown. And it is to be 
obſerved that King Edward took himſelf to be lawful Inheritor of the Crown of England, and 
that the Houſe of Lancaſter had unlawfully uſurped upon him and his Anceſtors. And as the 
Houſe of Lancaſter, doubting their Title to the Crown, intended to preſerve their Inheritance of 
the Dutchy of Lancaſter, in which they had no Manner of Doubt whilſt it was disjoined from the 
Crown, ſo on the contrary King Edward 4. knowing his Title to the Crown to be undoubted, in- 
tended to extirpate the Houſe of Lancaster, and to unite to the Crown their Inheritance, in which 
he had no Title but in right of the Crown, viz. for Treaſon committed againſt it, and to veſt 
the Dutchy and all the Poſſeſſions thereof in the Body politic of the King. And to this Pur- 
poſe are the Words of the ſaid laſt Act, viz. that King Edward 4. ſhall have, ſeize, take, hold, en- 
J0y, and inherit all the ſaid Manors, &c. from the fourth Day of March, to bim and to bis Heirs . 
Kings of England perpetually. So that the faid Inheritance of the Dutchy is placed and ſettled on- 
ly in the Body politic of the King, in which Perſon there is no Nonage or other Imbecillity to 
which the Body natural is ſubject. And by theſe Words as well as by the other Words in the 
AR, by which it is ordained har the ſaid King Henry 6. Hall forfeit to King Edward 4. and to his 
Heirs, and to the Crown of England, the Hereditaments of the Dutthy,. the County Palatine of Lan- 
cater, and. the Court of the Dutchy, and the Liberties and Franchiſes thereof ſhould have been 
utterly diſſolved and extinguiſhed in the Crown, if there had been no other Proviſion made in 
the Act; for the Crown which receives any Hereditaments by Eſcheat (as it did theſe here) mer- py. ,-. p1.5z; 
ges all Juriſdictions, Franchiſes, and Liberties had. and uſed in them, which were before derived — 4 
from the Crown, for the greater extinguiſhes the leſſer. So that the Act having Relation to 2. b. &ro. K. 
the fourth Day of March laſt paſt, (on which Day King Edward 4. begun his Reign) would have 522. _ 
extinguiſhed the ſaid County Palatine, and the ſaid Court, and the Liberties thereof trom the ſaid 16 
fourth Day of March thenceforwards for ever, if it had ſtopped there without making any other 
Proviſion ; but to raiſe it up again it was neceſſary to have a new Erection or a Saving by Words 
proper for it. And therefore King Edward 4. being defirous that the Dutchy and all that be- 
longed to it ſhould be as it was before, as to the Order and Direction of it, he made a new Eſta- 
bliſhment thereupon by the Act, whereby it is ordained and eſtabliſhed, bat the ſame Manors, 
Cafiles, &c. ſhould make, and from the third Day of March be the ſaid Dutchy of . Lancaſter incor- 
porate, and be called the Dutchy of Lancaſter, and that the County of Lancaſter u be a County 
Palatine, and that the King ſhould have, as parcel of the Dutchy, the ſame County Palatine, and a Seal, 
Chancell:r, Judges, and Officers there, and the Liberties and other Things as in the ſaid Act is 
before recited. So that this laſt Act has eſtabliſhed or confirmed the County Palatine from the 
third Day of March laſt before the Act, and that the ſame King Edward ſhould have the Here- 
ditaments thercof, by the Name of the Dutchy, from the fourth Day of March to him and to his 
Heirs Kings of England for ever. Yet it ſhews how he ſhall have them, viz. from all other his 
Inberitances ſeparate , and how ſeparate? not from the Perſon of the King, as King, but from 
the Order of the other Poſſeſſions of the King, as to paſs by another Seal than a Leaſe of the Poſ- 15 
ſeſſions of the Crown is uſed to do, and by other Means than Poſſeſſions of the Crown ſhall paſs 
by, viz, by Livery of Seizin and by Attornment, and by other Officers than the Officers of the N 
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Poſſeſſions of the Crown, and by ſuch other Rules and Methods uſed before. And to prove that ; i% 
the Dutchy is ſeparated from the other Poſſeſſions of the Crown in the Method of Conveyance, 3 
ſince this Act, as it was before the Act, the Caſe in M. 21. Ed. 4. was alledged at Spooners, which bt 4. I 


is, that in the Exchequer Chamber it was held by all the Juſtices, * that if the King makes a Fesfmepts 8. 
Feoffment of the Lands which he has in right of his Dutchy of LancaFer in Fee, or for Term a e 72. 
of Life, it is neceſſary to have Livery of Seizin as well as it the Feoffment be made by a com- N 


1 Kcb, 43. 

mon Perſon, unleſs it be of Lands within the County Palatine, which ſhall paſs by the Letters- f ld. 2:6. 

Patent of the Dutchy without Livery ; and the faid Queſtion was there demanded by the Attor- Cromy:. i C. | 
; 


ney of the Dutchy. So that the Word (ſeparate) may and ought to be taken ſeparate in reſpect 1 


of Order, but not ſeparate from the Perſon of the King, as King. Wherefore the ſaid Statute Corp.nter A- 
"lf ink 4 


is. tt. wy 1 ets edt. Aa ett ts. 


beth at Serjeant 8-inn. 


Statute of 1. H. 7. 


Vide B. N. C. 
I 373+ 


nn 


Michaelmas Term 4 Eliza 
of King Edward 4. ordains three Things, firſt, it eſtabliſnes the County Palatine of Lancaſter; 
ſecondly, it veſts it in the Body politic of the King of this Realm and his Heirs ; thirdly, it di- 
vides it from the Order of the other Poſſeſſions of the Crown. And in this Form the ſaid Dutchy 
continued until the Time of King Henry 7. | 8 sn 
And further they conſidered the following Part of the Statute made in the fr Year of King 
Henry 7. entitled, 4 Repeal of a Feoffment made by King Edward 4. of certain Lands and Tenements of 
the Duichy of Lancaſter by Authority of Parliament, for the Performance of bis laſt Will in the 12th 
Year of his Reign, which was as follows, here in the Parliament begun and holden at Weſtminſter 
the fixth Day of October in the 12th Year of the Reign of Edward late King of England the fourth, 
and by divers Prorogations unto the 234 Day of February the 14th Year of his Reign continued, and 
then there holden, for certain Conſiderations by the Advice of the Lords Spiritual and Temporal, and 
the Commons in that: preſent Parliament aſſembled, and by the Authority of the ſame would, ordained, 
and enatied, that Thomas Cardinal Archbiſhop of Canterbury, and divers others there named, from 
the ſaid 23d Day ſhould, have, hold, enjoy, and pofſeſs the Honour, Caſtle, Lordſhip, and Manor of 
Tutbury with the Members and Appurtenances, and all Manors, Lordſbips, &c. Be it enacted, or. 
dained and eſtabliſhed by the Advice and Aſſent of ibe Lords Spiritual and Temporal, and Commons in 
this preſent Parliament. aſſembled, and by the Authority of the ſame, that the ſaid A aud every Thing 
therein contained be from the 21ft. Day of Augult-/aſt paſt void, repealed, annulled, and of none Effedl. 
And over that, by the ſame Authority, the King aur Sovereign Lord ſhall have, bold, enjoy and poſ- 
ſeſs, from the ſaid 21 Day of Auguſt to him and to bis Heirs for ever, all the Honours, Caſiles, Lord. 


ſhips, Manors, Lands, Tevemeuts, Rents, Reverſions, Services, Poſſeſſions, and other Heredita. 


ments with their Appartenances in the ſaid Aft cantained, and the County Palatine of Lancaſter, and 
all Honours, Caſtles, Lordſbips, Manors, Lands, Tenements, Rents, Reverſions, Services, Poſſeſſions, 
and other Hereditaments with their Appurtenances, that were parccel of the ſaid Dutchy of Lancaſter, 
in the Hands ar Poſſeſſion of the ſaid Edward late King of England the fourth Day of March the fir 
Year of bis Reign, or any Time after, or in the Hands or Poſſeſſiev of Richard the third, late in deed 
and not in right King of England, any Time during bis Reign, with all Liberties, Freedoms, Fran- 
chiſes, and ather Things as well ta the ſaid County Palatine, as to any other the Premiſſes apper:aining 
or helouging ; and to be governed by like Officers, and uſe like Seals, as for Time paſt have been uſed 
and accuſtomed, in as ample and large Manner, and in lite Mamer, Form and Condition ſeparate 


from the Crown, of England, and ibe Poſſeſſions of the ſame, as Henry 4. Henry 5. Henry 6. be 


King's noble Progenitors, late Kings of this Realm, or the ſaid Edward late King had and held, or 
any of the ſaid Kings bad and held, any Af or Statute before this made in anywiſe notwithſtanding, &c, 

And it was argued at Spaoners by ſome, that by this Act the Dutchy is deveſted out of the Body 
politic of the King, in which Capacity it was veſted by the Act of Edward 4. and that it is 
become veſted in the natural Body of King Hepry 7. For the Words are, that the King our Sove- 
reign Lord ſhall have, hold, enjoy, and poſſeſs from the ſaid 2 1ſt. Day of Auguſt to him and to bis Heirs 
for ever, all the Honours, Caſtles, Ec. in the County Palatine of Lancaſter, &c. and alſo they re- 
ferred to this Clauſe the Wards after, viz. in as ample and large Manner, and in like Manner, Form, 
and Condition. ſeparate from the Crawn of England, and from the Peſſeſſions of the ſame, as H. 4. H. 5. 
H. 6. or King Edward had and beld, or any of them had and held, for the ſaid Words, in as amy!e 
aud large Manner, and in like Manner, Form, Sc. cannot be referred to the Clauſe before, viz. to 
be governed, Sc. for that Clauſe ends at the Word accuſtomed, viz. to be governed by like Officers, 
and uſe like Seals, as in Time naſt have been uſed and accuſtomed; ſo that this Clauſe ends here. And 
alſo they took it that the Word ſeparate would not ſuffer this Clauſe to be referred to the Clauſe, 
to be governed; for then it ſhall be put adverbially, that is, ſeparately. And if the Words, in 


as ample and large Manner, and in like Manner, Form and Condition, be referred to the Words, hz 


King ſhall have, hold, enjoy and poſſeſs, &c. as they ſaid they ought to be, then King H. 7. ſhall 


receive the Poſſeſſions in his Body natural, and not in his Body politic, as King. But if the 


Words had been to him and to his Heirs Kings of England, as the Words of the Act of 
King Edward 4. were, then H. 7. ſhould have taken them in his Body politic, as King Edward 4. 
took them. And the Words in lite Manner, Form, and Condition ſeparate from the Crawn, as any 
of the Kings H. 4. H. 5. H. 6. or Edw. 4. held, being, referred thereto, do enforce the Conſtruc- 
tion that he received them in his Body natural, for if King H. 7. ſhall have them in like Man- 
ner, Form, and Condition as any of the ſaid Kings held them, then ſhall he have them in his 
Body natural, for each of the three firſt Kings ſo held them, tho' King Edward 4. held them in 
his Body politic, but inaſmuch as the County Palatine is given to H. 7. in as large and ample 
Manner, and in like Manner, Form and Condition ſeparate from the Crown, as any of the four 
Kings held it, and three of them held it more largely ſeparated from the Crown than the 
fourth did, (for they three held it in their Body natural ſeparate from the Crown, and the fourth 
in his Body politic in right of the Crown, and ſeparated in the Order and Government of the 
Crown, and not otherwiſe) then King H. 7. ſhall take it according to the moſt ample and large 
Separation from the Crown that might be, and that is, in his Body natural. And this alſo 


ſeemed to them to. be the Intent of the Act, for King H. 7. was deſcended from the Houle of 


I | Lancaſter, 
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Loncaſter, and favoured that Party, and therefore it is moſt probable that he intended to have the 
Dutchy in the like Form as the Houſe of Lancaſter held it, which was in the Body natural, and 
this the rather, becauſe his Wife pretended an Intereſt in the Body politic along with him; and this 
AR repealed the other Act of Edward 4. in this Point, for it has in it theſe Words, viz. any A 
before made notwithſtanding. And for theſe Caules it ſeemed to ſome that the Dutchy was veſted 
in the natural Body of King Henry 7. and in like Manner in the Body of King Edward 6. and 
then with regard to the Nonage, that it reſts only upon the common Law, without any Enforce- 
ment by the Statute of Ed. 4. or any other Statute. [ind 
On the contrary it was argued at Spooner”'s by others, that it is enforced by the ſaid Statute 
of Edw. 4. and that the Dutchy was not velted in the natural Body of King Henry 7. but in his 
Body politic, for the Dutchy was veſted in King Edward 4. in his Body politic, and when King 
Henry 7. took upon him the Government of the Realm, whereby he had in him the Body politic 
of King of this Realm, in that Body he received and held the Dutchy before the ſaid Act in the 
grſt Year of his Reign was made; and although the ſaid Act lays that King Henry 7. ſhall have 
it to him and to his Heirs from the 21ſt Day of Auguſt, this may be intended his Heirs that 
ſhould have inherited it if the Act had not been made, and that is, the Heirs to the Body politic; 
ſo that the Act is as a Confirmation of it to that Body which then held it. And if the Words 
(in as ample and large Manner, Form, and Condition, Sc.) be referred to the Clauſe (he King ſhall 
have, hold, enjoy, and poſſeſs, Sc.) they will enforce this Opinion; for if King Henry 7. ſhould 
have it in as large and ample Manner, and in like Manner as the four Kings or any of them held 
it, and three of them held it in their Body natural, which is not ſo ample and large as the other, 
and the fourth held it in his Body politic, which 1s more ample and large than the Body natural, 
then King Henry 7. ſhould have it in his Body politic, becauſe that is the more ample and large 
Manner; for both the Sentences are joined together by a Copulative, ſo that it ought to be in as 
ample and large Manner, and alſo in like Manner, Ferm, and Condition, &c. and ſo the firſt Part, 
viz. concerning the Ampleneſs and Largeneſs, ought to be ſatisfied as well as the ſecond Part, 
viz. the Likeneſs of the Manner, Form, and Condition. And the Word (ſeparate) may be ful- 
filled by ſuch a Separation from the Poſſeſſions of the Crown as relates only to the Order, Direc- 
tion, and Method of Conveyance, as it is ſhewn before in the Expoſition of the Act of Edw. 4. 
And the Clauſe of (in as ample and large Manner, and in like Manner, &c. ſeparate from the Crown, 
Sc.) may belong to the Clauſe (to be governed, &c.) and fo it agrees with the Letter. And 
therefore the Leaſes are good, the rather by reaſon of the ſaid Statute of Ed. 4. and H. . and 
are not avoidable for the Nonage of the ſaid King Edward 6. And ſome held that the Opinion 
of the Serjeants in“ 15. H. 7 is not Law, where it is reported to be held by them, that if a Man T. x5. H. 9. 
juſtifies in Treſpaſs as Bailiff of the King by Reaſon of his Manor which he has as of his Dutchy 47 Kr. 
of Lancaſter, the Defendant ſhall not have Aid before Iſſue joined. And they alſo held, that i £1 
it was the Intent of the ſaid Act of Henry 7. to have the Poſſeſſions of the Dutchy ſeparated 
from the Poſſeſſions of the Crown as well in the Inheritance as in the Order and Government 
of the ſame Inheritance, (as it ſeemed to them it was not, and the more ſo from the Title of the 
ſame Act, which is, @ Repeal of a Feoffment, Sc. ut ſupra) yet there is not any Word in the 
ſame Act that requires the Dutchy to be ſeparated from the Perſon of the King, or the Perſon of 
the King to be ſeparated from the Poſſeſſions of the Dutchy, nor is there any Word that tends to 
make the King Duke of Lancaſter, or to make him Duke of Lancaſter with regard to the Poſſeſ- 
ſions of the Dutchy, or to alter the Quality of the Perſon of King Henry 7. but only that the 
King ſhall have to him and to his Heirs the ſaid Dutchy ſeparate from the other Poſſeſſions, in 
which Caſe the Dutchy is at leaſt joined to the Perſon of King Henry 7. and to his Heirs, and the 
Perſon of the King remains as it was before, for nothing is ſid as to the Quality of the Perſon 
of the King in this Act, or in the other Acts before made in the Time of H. 4. or H. 5. nor as 
to the Alteration of his Name, but he continues as before. And the Perſon of the King ſhall 
rot be invalidated by the Dutchy's being given to him and to his Heirs by the ſaid Act, and 
his Perſon remains always of full Age as well with regard to Gifts and Grants of Lands made 
by him, as in the Adminiſtration of Juſtice. And to theſe laſt Reaſons the others agreed, al- 
though they did not agree to this Expoſition of the Act of Henry 7. viz. that the Dutchy 
remains not ſeparated in Inheritance and in Right from the Crown, and that it is not deveſted 
out of the Body politic of the King, in which Capacity only it was, and velled in the Body na- 
tural of King Henry 7. But that wherein they all agreed proves that the Leaſes are not void- 
able by reaſon of the Nonage of King Edward 6. And therefore all the Juſtices, Serjcants, and 
Counſellors aſſembled on the Eve of St. Andrew (as it is ſhewn before) except Ruſwel, agreed 
unanimouſly, + that the ſaid Leaſes made of the Lands Parcel of the Dutchy (whether the Lands + See the Books 
lie out of the County Palatine of Lancaſter, or within it) were not voidable for the Nonage of e Head af 
the ſaid King; and that the Law is all one where the Leaſe is made of Lands of the Dutchy the Caſe. 
which are not in Leaſe, to commence preſently, and where to commence after the End of an- 
other Leaſe before made, and that neither the one nor the other is voidable for the. Nonage of 
the ſaid King. And the Provi/o contained in the Statute of 7. Edw. 6. cap. 3. hath not changed 
the Law, wherein it is provided, that the Act then made for Confirmation of the Letters-patent 
of the ſaid King Edward 6. ſhall not extend to make good any Leaſe made in Reverfion of any 
Lands or Tenements Paicel of the Dutchy of Lancaſter; for (it was ſaid at Spooner's) this Pro- 
viſo does nothing but only puts the Matter at large as it was before. | 
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Anno 4 Elizabeth. at Setjeant's-Inn. 


* 


And the next Day, being the Feaſt of St. Andrew the Apoſtle, the Juſtices went to Catline 
Chief Juſtice of England, who was ſick at his Houſe, to have his Opinion in the Caſe, (for ſo they 
had agreed to do at their faid Aﬀembly), and he agreed in Opinion with them, that the Leaſe 
of King Edward 6. were not voidable by reaſon of his Nonage. . And afterwards on Monday, be. 


ing the Morrow of St. Andrew the Apoſtle, all the ſaid Juſtices, Serjeants, and Counſellors, Viz, 
Dyer, Saunders, Raſtal, Anthony Brown, Corbet, Weſton, Frevil, Carus, Puttrel, Gerard, Ru ſwel, 


Carell, and Plowden, at a Time appointed for the fame, went to YZork-place, to report their Reſo- 
lution to Sir Nicholas Bacon Knight, Keeper of the Great Seal, (to whom they were referred to 
report it) and to Sir Ambroſe Cave Knight, Chancellor of the ſaid Dutchy, to the Intent that the 
ſaid Sir Nicholas Bacon might report it over to the Queen, according as her Majeſty had given Or- 
ders. And there the Lord Dyer, in the Preſence of all the reſt, ſhewed their faid Reſolution, 
and briefly declared the Cauſe thereof, and ſaid that all the reſt there preſent, except Ru ſwel, 
were unanimouſly of the ſame Opinion, which they all affirmed, and upon this Anſwer given 
they departed. 78110 | 


Nita bene by the And nole, in the ſaid Caſe in the Dutchy upon Demurrer between Scudamore and Lady Morgan, 


Reporter, 


it was argued that the Af of 1, Edw. 6. cap. 8. for Confirmation of Letters. patent does not enforce 


| the ſaid Leaſes, for that Afi makes all Leaſes and Grants good, notwithſianding the Cauſes and Mat- 


ters mentioned in the Ati, or to which the Aft has relation, and the Nonage of the King is not any of 
them. And alſo it was then argued, that the ſaid Att of 7. Edw. 6. cap. 3. whereby it is enafied, 
that all Letters-patent ſealed with the Great Seal of the Dutchy of Lancaſter ſhall be good, per- 
fe, and available in Law to all Intents and Purpoſes, the Nonage of the ſame King Edward 6, 
as Duke of Lancaſter (although as King he is always of full Age) to the contrary notwithſtand- 
ing, does not enforce the Leaſe of King Edward 6. for, it was ſaid, the Preamble of the Branch and 
the Circumſtance of the A ſhew that it extends to Letters-patent of Inberitances only; and, it was 
ſaid, that for Patents of Inheritance it was put in for the Suerty of the Patentees, becauſe of the 
Doubtfulneſs of the Law, and the Words don't preciſely affirm that he fhall be accounted within Age 


' evith regard to the Dutchy Land. And then the Caſe in M. 2. H. 3. Fitz. Age 149. was cited, 


where a Man vouched the King within 46 and prayed that the Parol might demur, and ſhewed that 
the King's Progenitor had given bim the Land, and becauſe he did not ſhew the Charter, be was ouſ- 
ted of the Warranty. So that there it did not go ſo far as to be adjudged whether the Parol ſhould 
demur, or not. And the ſaid Denurrer in the Dutchy was argued by ſome of them beforementioned, 
viz. by Plowden, Gerard, and Carus, in the bearing of ſome of the reſt abovenamed thereunto re- 
quired by the Chancellor of the ſaid Dutchy in the Name of the Queen. Aud note, there is a Statute 
made in 1. H. 4. as follows, viz, Alſo our ſaid Lord the King, conſidering how that Almighty 
God of his Grace hath placed him in the honourable Eſtate of King, and toraſmuch as he him- 
ſelf may not for a certain Cauſe bear the Name of Duke of Lancaſter in his Stile, and alſo the 
{ame our Lord the King conſidering how that this honourable Name and Eſtate of Duke hath 
been very honourably bora and demeaned in the honourable Perſon of his Father (whom God 
aſſoil) and of many of his honourable Anceſtors, and being willing thereupon that the ſaid Name 
of Duke of Lancaſter be continued in Honour as it behoveth, by the Advice and Aſſent of all 
the Lords ſpiritual and temporal, and of the Commons aforeſaid, hath ordained that Henry his el- 
deſt Son have and bear the Name of Duke of Lancaſter, and that he be named Prince of Wale, 
Duke of Aquitain, of Lancaſter, and Cornwal, and Earl of Cheſter, And over that the ſame 
Lord the King conſidering how that divers Liberties and Franchiſes have been granted before this 
Time as well to his ſaid Father, as to other his Anceſtors Dukes and Earls of Lancaſter, willeth 
and granteth, by the Advice and Aſſent aforeſaid, that the ſame Liberties and Franchiſes be and 
continue to his faid eldeft Son and his Heirs Dukes of Lancaſter, diſſevered from the Crown of 
England quitly and entirely according to the Effect and Purport of the Grants aforeſaid, &c. 55 
that the ſaid Statute in the Preamble recites, that the King for a certain Cauſe might not bear tht 
Name of Duke of Lancaſter in his Stile; «which Cauſe (though it is not there expreſſed) is, for that be 


was King, and the Name of King and the Dignity royal merges the Name of Duke, as it is ſaid befort. 


Wherefore the Preamble of this Act confirms the above Opinion of the ſaid Judges, Serjeants, and 
Counſellors in the Point before recited. | | 


en, & Tin. And afterwards in Eaſter and Trinity Terms in the fourth Year of the Reign of the ſame Queen 


Term: 4 Elis. 


* 


Elizabeth, and alſo in the Term of St. Michael then next following, by virtue of a Privy-Seal 
directed to the ſaid Chancellor by the ſaid Queen Elizabetb, the ſaid Matter was argued again 


on ſeveral Days in the Dutchy Court by many Counſellors before the ſaid Chancellor, and before 


Saunders Chief Baron, and Anthony Brown one of the Juſtices of the Common-Bench, and Put- 
trel and Walſh Juſtices of Aſſize in the County of Lancaſter, Carus Serjeant at Law to the Queen, 
and Sackford one of the Maſters of Requeſts, and Carell Attorney of the ſaid Court of the Dutch), 
and Plowgen aforeſaid, who was one of the Counſel of the ſaid Court of the Dutchy. And after 
all the Arguments the ſaid Judges and Counſellors of the Court aſſembled themſelves at divers 
Times to make their Reſolution, ane at laſt they all agreed as before was agreed. And allo they 
all agreed, that King Henry 7. had the Dutchy in his Body natural, as King Henry g. had it, dil- 
Joined from the Crown, and not as King Edw. 4. had it. And this was by Force of the Act 


. in the Time of the ſaid King Henry 7. and for the Reaſon before given to this Purpoſe at 
pooner's. 
Mole 
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Note, at the ſaid Aſſemblies it was faid by the ſaid Judges and Counſellors of the Dutchy Court, « 8. p. Less. 
„that if the Queen makes a Feoffment of Land of the Dutchy out of the County Palatine, to 15% Crowpt, 
hold of her in capite, the Feoffee ſhall hold of the Queen in capite as of her Crown of England; His. Ar. t. 
And many good Caſes were put by them. And upon their Reſolution agreeing with the former — 1. 2. 
Reſolution, as is ſhewn before, a Report was afterwards made thereof to the Queen. - pl. 48. 


A brief Report of a Caſe argued by the Serjeants in the Common-Bench before the Juſtices 
there in Hillary and Eafter Terms in the third Near of the Reign of Queen Elizabeth, and 
by the ſaid T in Trinity Term in the fourth Year of the Reign of the ſaid Queen, up- 
on an Ejectione Firme brought by Henry Willion againſt Henry Berkley Knzght Lord 


* 


Berkley, and Richard Knight. And the Record was as fallows. 


Eretofore as appears in the Term of &. Michael in the fifth and fixth Years of the Reign of Bafter Term 1 E- 
the Lord Philip and Lady Mary late King and Queen of Eugland, Rot. 314. it is con- lis. Re. 307. 
tained thus. Hertford, to wit, Henry Berkley Knight Lord Berkley, and Richard Knight of Weſ- 
toy in the County aforeſaid Yeoman, were attached to anſwer Henry Willion of a Plea, where- gane precedent 
fore with Force and Arms into ſeven Acres of Wood with the Appurtenances in Heſton, which Roll, Rate. dah 
Henry Cock Eſquire demiſed to him for a Term not yet paſſed, they entered, and the ſaid Henry * = — 
Villion from bis Farm aforeſaid ejected, and other Wrongs to him did, to the great Damage of 5, a, 
the faid Henry Willion, and againſt the Peace of the Lord the King and Lady the Queen now, Cc. 
e And whereupon the ſame Heury Wilton by Thomes Hanchet his Attorney complains, that whereas 
the aforeſaid Henry Cock was of the aforeſaid ſeven Acres of Waod with the Appurtenances ſeized in 
his Demeſn as of Fee, and being ſo ſeized thereof, the ſame Henry the fifth Day of May in the fourth 
and fi/th Years of the Reign of the Lord the King and Lady the Queen now, at Hoddeſdon in the ſaid 
County of Hertford, had delivered, granted, and to Farm let to the ſame Henry Fillion the afore- 
laid ſeven Acres of Wood with the Appurtenances, to have to the ſame Henry Willion unto the 
End and Term of feven Years from thence next following, and fully to be compleat. And the 
lame Henry Million of the aforeſaid ſeven Acres of Wood with the Appurtenances by virtue of 
as the Grant and Demiſe aforeſaid was poſſeſſed, and the ſame ſeven Acres occupied, until the 
aforeſaid Henry Berkley and Richard Knight the ſixth Day of May in the Years aboveſaid, with 
Force and Arms, viz. Swords, Staves, and Knives, into the aforeſaid ſeven Acres of Wood with 
the Appurtenances entered, and the ſaid Henry Willion from his Farm aforeſaid ejected, and other 
| Wrongs, Cc. to the great Damage, Sc. and againſt the Peace, &c. wherefore he ſays that he 
is damaified, and has Damage to the Value of a0/. and therefore he produces the Suit, Sc. 
And the aforeſaid Henry Berkley: and Richard by Jobn Bill their Attorney come and defend. the 5. 
Force and Injury when, &c. and pray Leave to imparl thereon here until the Octave of Sf. Hil 
lary, and they have, Sc. The ſame Day is given to the aforeſaid Henry Willion here, Sc. At Urrerlanre. 
which Day here came as well the aforeſaid Henry Willion as the aforeſaid Henry Berkley and 
Richard by their Attornies aforeſaid. And thereupon the ſame Henry Berkley and Richard further 
Pray Leave to imparl thereon here until from the Day of Eaſter in fifteen Days; and they have, 
Sc. The ſame Day is given to the aforeſaid Henry Willian here, Sc. And now here at this Day 
came as well the aforeſaid Henry MWillion by his Attorney aforeſaid, as the aforeſaid Henry Berkley 
and Richard by John Comber their Attorney. And the ſame Henry and Richard as to the coming 
with Force and Arms ſay that they are not guilty thereof, and of this they put themſelves * 
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a 2 the.Gountry und the aforeſaid Henry Willios likewiſe. And as to the reſt. of the Treſpaſs and | 


Eijectment aforefaid above ſuppoſed to be done, the fame Henry Berkley and Richard ſay that the 


* 
4 * 


aloreſaid Henry Willion his Action aforeſaid againſt them ought not to have, becauſe they ſay that 


long before the aforeſaid Time when the Treſpaſs and Ejectment afqreſaid is ſuppoſed to be done, 
one William Marqueſs Berkley was ſeized of the Manor of Weſton near Baldock in the aforeſaid Coun- 


ty of Hertford, whereof the afofeſaid ſeven Acres of Wood with the Appurtenances are, and 
at the aforeſaid Time when, &c. and alſo from Time whereof the Memory of Man is not to the 
contrary, were Parcel, in his Demeſn as of Fee, and being ſo ſeized thereof, a certain Fine levied 
in the Court of Lord Henny the Seventh late King of England here, viz. at Weſiminſter on the 
Octave of the Purification of the bleſſed Mary, in the fifzþ Year of his Reign, before Thomas Brian, 
Roger Townſend, William Davers, and John Vaviſor Juſtices, and other faithful Subjects of the 
ſaid late King Henry the Seventh then there preſent, between one William Willoughby Eſquire and 


Jobn SR Complainants, and the aforeſaid Marquels Deforceant, of the Manor aforeſaid with 


the Appurtenances whereof, &c. by the Name of the Manor of Weſton near Baldock with the Ap. 
purtenances in the County of Hertford, amongſt other Things, &c. whereof a Plea of Covenant 
was ſummoned between them in the ſame Court of the ſame late King Henry the Seventh, viz. that 
the aforeſaid Marqueſs acknowledged the Manor aforeſaid with the Appurtenances amongſt other 
Things to be the Right of the ſaid Edward, as that which the ſaid Edward and John had of the 
Gift of the aforeſaid Marqueſs, and the ſame releaſed and quit-claimed from himſelf and his Heirs 
to the aforeſaid Edward and Jobn Skill, and to the Heirs of the ſame Edward for ever. And 
further, the ſame Marqueſs by the ſame Fine granted for himſelf and his Heirs, that they 
would warrant to the aforeſaid Edward and Jobn, and to the Heirs of the ſame Edward, 
the Manor aforeſaid with the Appurtenances whereof, Sc. amongſt other Things, againſt all 
Men for ever. And for the ſaid Acknowledgment, Remiſe, Quit-Claim, Warranty, Fine 
and Agreement, the ſame Edward and John by the ſame Fine granted to the aforeſaid Mar- 

ueſs the Manor aforeſaid with the Appurtenances whereof, &c. amongſt other Things, and 
the ſame to him rendered in the ſame Court, to have and to hold to the ſame Marqueſs, 
and to the Heirs of his Body begotten, to hold of the chief Lords of the Fee by the Services 
which to the aforeſaid Manor ſhould belong for ever. And if it ſhould happen that the ſame 
Marqueſs ſhould die without Heir of his Body begotten, then after the Death of the ſaid late 
Marqueſs, the Manor aforeſaid with the Appurtenances whereof, &c. amongſt other Things ſhould 
wholly remain to the aforeſaid, late King Henry the Seventh, and to the Heirs Males of his Body 
lawfully begotten. And if it ſhould happen that the, ſame late King ſhould die without Heirs 
Males of his Body begotten, then after the Death of the ſaid late King Hemp the Seventh, the 
Manor aforeſaid with the Appurtenances whereof, Fc. amongſt other Things ſhould wholly re- 


mamaain to the right Heirs of the ſaid late Marqueſs, to hold of the chief Lords of the Fee by the 
Note here the Services which to the aforeſaid Manor belong for ever *. By reaſon of which ſaid Fine the afore- 


Fine pleaded 


ſaid Marqueſs was of and in the Manor aforeſaid with the Appurtenances whereof, &c. amongſt 


þ vgs pm other Things, ſeized in his Demeſn as of Fee-Tail, viz. to him and to the Heirs of his Body 


patet, @c, See 
I Leon, 77. 


begotten, Remainder thereof to the aforeſaid late King Henry the Seventh, and to the Heirs Males 


of his Body begotten, and for Default of fuch Iſſue, Remainder thereof to the Right Heirs of the 


aforeſaid late Marqueſs for ever. And the aforeſaid Marqueſs of the Manor aforeſaid with the 
Appurtenances whereof, &c. amongſt other Things being ſeized in his Demeſn as of Fee-Tail in 
Form aforeſaid, the ſame late Marqueſs of ſuch his Eſtate therein, before the aforeſaid Time when, 
&c. died by Proteſtation ſeized without Heir of his Body begotten, after whoſe Death the ſame 
late King Henry the Seventh into the Manor aforeſaid with the Appurtenances whereof, Sc. as in 
his Remainder thereof, before the ſame Time when, Sc. entered, and was thereof ſeized in his 
Demeſn as of Fee- Tail, viz. to him and to the Heirs Males of his Body iſſuing, Remainder there- 
of, for Default of ſuch Iflue, to the right Heirs of the aforeſaid late Marqueſs, by virtue of the 
Fine aforeſaid. And being ſo ſeized thereof, of ſuch his Eſtate therein he afterwards died ſeized, 
alter whoſe Death, and before the aforeſaid . Time when, Cc. the Manor aforeſaid with the Ap- 
purtenanc-s whereof, Cc. amongſt other Things deſcended to the late King Henry the Eighth, 
as Son and Heir Male of the Bedy of the ſaid late King Henry the Seventh lawtully begotten, 
whereby the ſame late King Henry the Eighth into the Manor aforeſaid with the Appurtenances 
whereof, &c. amongſt other Things, before the ſame Time when, Cc. entered, and was there- 
of ſeized in his Demeſn as of Fee-Tail, viz. to him and to the Heirs Males of his Body iſſuing, 
and for Default of ſuch Iſſue, and for Default of Heirs Males of the Body of the aforeſaid late 
King Henry the Seventh lawfully begotten, Remainder thereof to the right Heirs of the aforeſaid 
late Marqueſs, by virtue of the Fine aforeſaid. And being ſo ſeized thereof, the ſame late King 
Henry the Eighth died by Proteſtation thereof ſeized, after whoſe Death, and before the aforeſaid 
Time when, Sc. the Manor aforeſaid with the Appurtenances whereof, &c. amongſt other Things 
deſcended to Edward the Sixth late King of England, as Son and Heir Male of the Body of the 
ſame late King Henry the Eighth lawfully begotten, whereby the ſame late King Edward the Sixth 
into the Manor aforeſaid with the Appurtenances whereof, &c. amongſt other Things, before 
the aforeſaid Time when, Sc. entered, and was thereof ſeized in his Demeſn as of Fee-Tail, 248. 
to him and to the Heirs Males of his Body. iſſuing, and for Default of ſuch Iſſue, and for De- 
fault of Heirs Males of the Body of the aforeſaid late King Henry the Seventh lawtully begotten» 
Remainder thereof to the right Heirs of the aforeſaid late Marqueſs, according to the Form o 


the Fine aforeſaid. And afterwards before the aforeſaid Time when, Cc. the ſame late King Ed. 
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ward of ſuch his Eſtate in the Manor aforeſaid. with the Appurtenances-whereof, dd. amongft other 
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Things, died ſeized without Heir Male of his Body iſſuing. And the aforeſaid late Si Be 


the ſeventh before the ſame Time when, &c. died without Heir Male; of his Body lawfully, begot- 
ten. By Reaſon whereof the Manor aforeſaid with the Appurtenances whereof, &c: amongſt 07 
ther Things, remained and came, and of Right ought to remain and come, by Form of the Fine 
aforefaid;/ to the aforeſaid Henry Berkley and to his Heirs, as Couſin and next Heir of the afore-. 
ſaid William late Marqueſs Berkley, viz. as Son and Heir of Thomas late Lord Berkley, Son and 
Heir of Thomas Berk/ey Knight late Lord Berkley, Brother and Heir of Morice Berkley Knight, Son 
and Heir of Morice Berkley Knight, Brother and Heir of the aforeſaid Milliam late Marqueſs Berkley. 
By reaſon of which ſaid Premiſſes the ſame Henry Lord Berkley, the eleventh Day of Auguſt in the 
firſt Year of the Reign of the aforeſaid Lady the Queen, into the aforeſaid Manor with the Ap- 
purtenances whereof, &c. entered as in his Remainder, as it was lawful for him to do, and was 
thereof ſeized in his Demeſn as of Fee, until the) aforeſaid Henry: Cock into the aforeſaid: ſeven 
Acres of Wood with the Appurtenances before the aforeſaid Time when, &c. entered, and the. 
ſame to the ſaid Henry Million delivered and demiſed for the Term aforeſaid, as-.the aforeſaid 
' Willim by his Writ and Declaration aforeſaid above ſoppoſes, upon the Poſſeſſion of which 

ſaid Henry Willion thereof the aforeſaid Henry Berkley in his own ptoper Right, and the aforeſaid. 
Richard as Servant of the ſaid Henry Berkley, and by his Command, the aforeſaid Time when, &c., 
entered, and the aforeſaid Henry Million from his Farm aforeſaid. ejected, as it was lawful: for, 
them to do, and this they are ready to verify; wherefore they pray Judgment if the aforeſaid Henry 


- 


Million his Action aforeſaid againſt them ought to have, &c. 
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And the aforeſaid Henry Million ſays, that by any Thing before-alledged he ought not to beRevlication. 


precluded from having his Action aforeſaid, becauſe he ſays that well and true it is that the afore- 
ſaid William Marqueſs Berkley was ſeized of the aforeſaid Manor of Heſton near Baldoc with the 
Appurtenances whereof, &ec. amongſt other Things, in his Demeſn as of Fee, and he being ſo 
ſeized thereof, the aforeſaid Fine levied in the aforeſaid Court of the late King Henry the ſeventh 
here, Viz. at Weſtminſter on the Octave of the Purification of the bleſſed Mary in the fifth Year 
of his Reign, before the aforeſaid Thomas Brian, Rogen 1 ownſend, William Davers, and*Fobn Va- 
then Juſtices, and other faithful Subjects of the ſaid late King Henry the ſeventh then there 
preſent, between the aforeſaid Edward Willoughby Eſquire and John Skill Complainants, and the, 
aforeſaid Marqueſs Deforceant, of the aforeſaid Manor with the Appurtenances whereof, &c. by 
the Name of the Manor of Weſton near Baldoct with the Appurtenances in the County of Hert- 
ford, among ft other Things, &c. whereof a Plea of Covenant was ſummoned: between them in the 
ſame Court of the ſaid late King Henry the ſeventh, viz. that the aforeſaid Marqueſs acknowledg- 
ed the Manor atoreſaid with the Appurtenances whereof, &c. amongſt other Things, to be the 
Right of the ſaid Zdward, as that which the ſaid Edward and Jobn had of the Gift of the aforeſaid; 
. Marqueſs, and the ſame releaſed and quit-claimed from himſelf and his Heirs to, the atorefaid 
Edward and John Skill, and to the Heirs of the ſaid Edward for ever. And further, that the 
fame. Marquels by the fame Fine granted for himſelf and his Heirs that they would warrant to 
che aforeſaid Edward and Jobn, and to the Heirs of the ſame Edward, the Manor aforeſaid with 
the Appurtenances whereof, &c. amongſt other Things, againſt all Men for ever. And for the 
ſame Acknowledgment, Remiſe, Quit-claim, Warranty, Fine, and Agreement, the ſame Edward 
and John by the fame Pine granted to the aforeſaid Marqueſs the aforeſaid Manor with the Ap- 
purtenances whereof, &c. amongſt other Things, and the fame rendered to him in the ſame 
Court of the aforeſaid late King Henry the /eventh, to have and to hold to the ſame Marqueſs, and 
to the Heirs of his Body lawiully begotten, to hold of the chief Lords of the Fee by the Servi- 
ces wh ch to the ſaid Manor belong for ever: And it it ſhould happen that the ſame Marqueſs 
ſhould die without Heir of his Body begotten, then after the Death of the ſaid late Marqueſs the 
Manor aforeſaid with the Appurtenances whereof, &c. amongſt other Things, ſhould wholly re- 
main to the aforeſaid late King Henry the ſeventh, and to the Heirs Males of his Body lawfully 
begorten ; and if it ſhould happen that the fame late King Henry the ſeventh ſhould die without 
Heir Male of his Body begotten, then after the Death ot the ſame late King Henry the ſeventh, 
the Manor aforeſaid with the Appurtenances whereof, &c. amongſt other Things, ſhould wholly 
remain to the ri. ht Heirs of the ſaid late Marqueſs, to hold of the chief Lords of the Fee by the 
Services which to the aforeſaid Manor belong for ever, as by the ſame Fine appears. And that 
by Reaſon of the Fine aforeſaid the aforeſaid Marqueſs was of the Manor aforefaid with the Ap- 
purtenances whereof, &c. amongſt other Things, ſeized in his Demeſn as of Fee-tail, the Re- 
mainder thereof to the aforeſaid late King Henry the ſeventh, and to the Heirs Males of his Body 
lawfully begotten in Form aforeſaid belonging, as the aforeſaid Henry Berkley and Richard have 
above alledged. And the ſame Marqueſs being ſo ſeized thereof before the aforeſaid Time of the 
Treſpaſs and Ejetment aforeſaid done, of ſuch his Eſtate therein afterwards died ſeized, with- 
out Heir of his Body begotten, after whoſe Death, and before the aforeſaid Time of the Treſpaſs 
and Ejectment aforeſaid done, the aforeſaid late King Henry the ſeventh, then having Iflue of his 
Body lawfully begotten, viz. one Arthur late Prince of Wales, into the Manor aforeſaid with the 
Appurtenances whereof, &c. amongſt other Things, as in his Remainder aforeſaid. entered, and 
was thereof ſeized in his Demeſn as of Fee, by reaſon of the Fine aforeſaid, by Form, &c. And 
_ Afterwards the aforeſaid Prince Arthur died without Heir Male of his Body lawfully begotten. 
And the ſame late King Henry the ſeventh being ſo ſeized in Manner and Form aforeſaid of the 
Manor aforeſaid with the Appyrtenances whereof, &c. the ſame late King of ſuch Eſtate in the 
Tame Manor with the Appurtenhnces whereof, &c. amongſt other Things, afterwards died ſeized, 
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Treſpaſs and 3 to be adjudged to him, &c. 
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after whoſe Death the Manor aforeſaid with the Appurtenantes whereof, &c. deſcended to the a- 
foreſaid Lord nry the eighth late King of England, as Son and Heir of the aforeſaid late King 
Henry the ſeventh, whereby the-ſame late King Henry the eighth before the aforeſaid Time of the 
Freſpaſs and Ejectment aloreſaĩd done, into the aforeſaid Manor with the Appurtenances whereof, 


Exc. entered, and was thereof ſeized in h's Demeſn as of Fee, by Reaſon: of the Fine aforeſaid, 


And the ſame late King Henry the eighth being ſo ſeized thereof tobk to Wife one Lady Catharine 
Latimer. And afterwards and before the aforeſaid Time of the Vreſpaſs and Ejectment aforeſaid 
done, by a certain Act made in a Parliament of the aforeſaid late King Henry the eighth begun 
at Weſtminſter the fourteenth Day of January in the 7hiriy-fifth Year of the Reign of the ſame late 
King Henry the eigbib, and there held and continued until the twenty ninth Day of March in the 
ſaid thirty-fifth Year, amongſt other Things it was ordained and enacted, that all Demiſes, Re- 
leaſes, Gifts, Grants, Obligations, Recognizances, Patents, Fees, Acquittances, and other Things 
from thenceforth to be made by the ſaid Lady Catherine, or to the ſame Lady Catherine, by or to 
the ſaid late King Henry the eighth, or by or to any other Perſon or Perſons, ſhould ſtand and 
be of the fame Force and Effect in Law, as they ſhould if they were made by, to, or between 
any other Subjects of the ſaid late King Henry the eigbib, without any Intereſt, Profit, or Bene- 
fit to come or accrue by any Means to the ſaid late King Henry the eighth, his Heirs, Execu- 
tors, or Succeſſors, of, for, or in any of the Premiſſes, or by reaſon! or Occaſion. of the ſame, 
or of any Part thereof, or otherwiſe, as in the ſame Act amongſt other Things is more fully 
contained. And that afterward: and before the aforeſaid Time of the Treſpaſs and Ejectment 
aforeſaid done, the aforeſaid late King Henry the eighth by his Letters Patent ſealed under his 
Great Seal of England, bearing Date the 25th Day of February in the 35th Year of his Reign, 
gave and granted the aforeſaid Manor of Weſton with the Appurtenances, (whereot the aforeſaid 
ſeven Acres of Wood with the Appurtenances are, and from Time whereof the Memory of Man 
is not to the contrary were parcel) to the aforeſaid Lady Catherine then his Wife, and Queen of 
England, to have and to hold to her for Term of Life of her the ſaid Lady Catherine By Reaſon 
of which ſaid Gift, Grant, and Act of Parliament, the ſame Lady Queen Catherine was of the 
aforeſaid Manor with the Appurtenances whereof, &c. ſeized in her Demeſa as of Freehold, the 
Reverſion thereof belonging to the aforeſaid late King Henry the eighth, and to his Heirs. And 
the ſame Lady Catherine being ſo ſeized thereof, the Reverſion thereof in Form aforeſaid belong- 
ing to the aforeſaid late King Henry the eighth, and to his Heirs, the aforefaid late King Henry 
the eighth, before the aforeſaid Time of the Treſpaſs and Ejectment aforeſaid done, at Weſtminſter 
in the County of Middleſex died, after whoſe Death, and before the aforeſaid Time when, &c. 


the ſame Reverſion of the aforeſaid Manor with the Appurtenances whereof, &c. deſcended to 


Lord Edward the ſixth late King of England, as Son and Heir of the aforeſaid late King Henry 
the eighth, whereby the ſame late King Edward the ſixth was of the Reverſion aforeſaid ſeized as 
of Fee, and the ſame late King Edward the fixth being ſo ſeized thereof, before the aforeſaid 
Time of the Treſpaſs and Ejectment aforeſaid done, the ſame late King by his Letters-patent 
ſealed under his Great Seal of England, bearing Date at Weſtminſter the tenth Day of Fuly in the 
firſt Year of the Reign of the ſaid late King Edward the fixth, (men the ſame Henry Willion 
here produces in Court) gave and granted the aforeſaid Reverſion of the aforeſaid Manor of Meſton 
with the Appurtenances whereof, &c. to one William Herbert Knight now Earl of Pembroke, to 
have and to hold to the fame Earl and to his Heirs for ever. By virtue of which ſaid Grant 
the ſame Earl was of the ſame Reverſion ſeized as of Fee and Right; and being ſo ſeized there- 
of, and the aforeſaid Lady Queen Catherine being in Form aforeſaid ſeized of the ſame Manor 
with the Appurtenances whereof, &c. the ſame Lady Catherine late Queen afterwards at Sudely 
in the County of Glouceſter died, after whoſe Death, and before the aforeſaid Time of the Treſ- 
paſs and Ejectment aforeſaid done, the aforeſaid Earl into the aforeſaid Manor with the Appur- 
tenances whereof, &c. entered, and was thereof ſeized in his Demeſn as of Fee. And the ſame 
Earl being ſo ſeized thereof, before the aforeſaid Time of the Treſpaſs and. Eject ment aforeſaid 
done, of the ſame Manor with the Appurtenances whereof, &c. enfeoffed the aforeſaid Henry 


| Cock, to Have and to hold to him and to his Heirs for ever. By virtue of which Feoffment the 


ſame Henry Cock into the aforeſaid Manor with the Appurtenances whereof, &c. before the afore- 
ſaid Time of the Treſpaſs and Ejectment aforeſaid done, entered, and was thereof ſeized in his 
Demeſn as of Fee. And the ſame Henry Cook being ſo ſeized thereof, before the aforeſaid Time 


of the Treſpaſs and Ejectment aforeſaid done, viz. the aforeſaid tb Day of May in the fourth and 


Ffth Years of the Reign of the ſaid Lord Philip and Lady Mary late King and Queen of Em- 
land, at Hoddeſdon aforeſaid in the aforeſaid County of Hertford, demiſed the aforeſaid ſeven Acres 
of Wood with the Appurtenances to the ſame Henry Willion, to have and to hold to the ſame 
Henry Willion from the ſaid fifth Day of May in the fourth and fifth Years aboveſaid, unto the 
End and Term of ſeven Years thence next following, and fully to be compleat. By virtue of 
which Demiſe the ſame Henry Willion into the aforeſaid ſeven Acres of Wood with the Appur- 
tenances, before the aforeſaid Time of the Treſpaſs and Ejectment aforeſaid done, entered, and 
was thereof poſſeſſed until the aforeſaid Henry Lord Berkley, and Richard, the aforeſaid Sixth Day 
of May in the fourth and fifth Years aboveſaid, with Force and Arms, viz. Swords, Staves, and 
Knives, into the aforeſaid ſeven Acres of Wood with the Appurtenances entered, and the ſaid 


Hlenty Willion from his Farm aforeſaid thereof ejected, againſt the Peace of the aforeſaid late King 


and Queen Philip and Mary, as he above complains againſt them; and this he is ready to verify, 


wheretore for that the aforeſaid Henry Berkley and Richard the Treſpaſs and Ejectment aforeſaid 


above confeſs, the ſame Henry Willion prays Judgment, and his Damages by Occaſion of the ſaid 
| And 


* a 


, 


— 
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And the aforeſaid Henry Lord Berkley and Richard ſay, that the aforeſaid Plea of the aforeſaidPefendants ge- 
Henry Willion in Manner and Form above in replying pleaded, and the Matter in the fame Plea; 
contained, are inſufficient in Law to maintain the aforeſaid Henry Willion to have his Action afore - | 
ſaid againſt the ſame Henry Berkley and Richard, and that they have no Neceſſity, nor are by | 
the Law of the Land bound to anſwer the ſaid, Replication in Manner and Form aforeſaid plead- 2 
ed. And this they are ready to verify, wherefore for Want of a ſufficient Replication in this | 
Behalf, the ſame Henry Lord Berkley and Richard pray Judgment, and that the aforeſaid Henry 
WVillion may be precluded from having his Action aforeſaid againſt them, &c. Lie ads 32871 | : 

And the aforeſaid Henry Willion, tor that he has above alledged ſufficient Matter againſt the Jvinder in De- 

ſaid Henry Lord Berkley and Richard in Maintenance of the Action of him the aforeſaid Henry Murter. 
Willion againſt them, which ſaid Matter the aforeſaid Henry Berkley and Richard do not deny, nor 
. thereunto in anywiſe anſwer, but the ſaid Averment wholly refuſe to admit, prays Judgment and 
his Damages by Occaſion of the Treſpaſs and Ejectment aforeſaid to be adjudged to him, &c. And ; 
becauſe the Juſtices here will adviſe of and upon the Premiſſes before they give Judgment thereon," | 
Day is given to the Parties aforcſaid here on the Morrow of the holy Trinity, to hear their Judg- f 
ment thereon, becauſe the Juſtices here thereof not yet, &c. NIE n 37S 


The Caſe was recited in this Manner. It appears by the Record that Henry Willion has ſued a Tbe CASE. 
Writ of Eje&#ione firme againſt Henry Lord Berklty and Richard Knight, for ejecting him out of 7 band by the 
Acres of Wood with the Appurtenances in Weſton, And he has declared that Henry Cock EſquireStatute de dei, 
was ſeized of the ſame 7 Acres in his Demeſn as of Fee; and being ſo ſeized, the 5th Day of eisen 
Mey in the 4 & 5 Years of the Reign of King Philip and Queen Mary, at Hoddeſdon in the Coun-won Peron. | a 
ty of Herlford, he demiſed the ſame to the Plaintiff for the Term of 7 Years thence next en- —— 
ſuing; and that he the ſaid Henry Willion was, by virtue of the ſaid Demiſe, poſſeſſed of the ſaidui! is _ 
Acres with the Appurtenances, and them occupied until the Defendants the 6th Day of May 12 
in the Vears aforeſaid entered into the ſaid ſeven Acres, and ejected the Plaintiff out of his Farm — tothe right 
aforeſaid to his Damage of 101. And the Defendants plead in Bar that long before the Time Of is an Lf — 
the Ejectment ſuppoſed, one William Marqueſs Berkley was ſeized of the Manor of Weſton near n 
Baldock in the County of Hertford (whereof the 7 Acres of Wood are, and then, and at all Times Liberty 3 
before were, parcel) in his Demeſn as of Fee. And he being ſo ſeized, a Fine levied in Re = 
Court of King Henry 7. here at Weſtminſter on the Octave of the Purification of our Lady in the is before the 
sth Year of his Reign, before Thomas Brian, Roger Townſend, William Davers, and Jobn Vaviſor 1 
Juſtices, between Edward Willoughby and Jobn Skill Complainants, and the ſaid Marqueſs De- Power to alien 
forceanr, of the ſaid Manor with the Appurtenances whereof, &c. viz. the ſaid Marqueſs ac- eulen bad, 
knowledged the ſaid Manor amongſt other Things to be the Right of the ſaid Edward, as that of Ihe be in 
which the ſaid Edward and Jobn had of the Gift of the ſaid Marqueſs, and the ſame releaſed to $*mainierintee 
them and to the Heirs of the ſaid Edward for ever, wich Warranty againſt all Men, And the S. &. S. P. cited 
ſaid Edward and Jobn by the ſame Fine granted and rendered to the ſaid Marqueſs the ſaid Manor pt 2 
whereof, &c. amongſt other Things, to have and to hold to the ſaid Marqueſs, and to the Heirs a. 49. b. 50. a. 
of his Body begotten ; and if he ſhould die without Heir of his Body begotten, that then the 5 C. 24. Bo 
ſaid Manor whereof, &c. ſhould remain to the ſaid King Henry 7. and to the Heirs Males of his a 11 Co. 72. a. 
Body lawfully begotten; and if the ſaid King ſhould die without Heir Male of his Body begot- 1 
ten, that then the ſaid Manor whereof, &c. ſhould remain to the right Heirs of the ſaid Marqueſs; Finch 234. 
By Reaſon of which Fine the ſaid Marqueſs was of the ſaid Manor whereof, &c. ſeized in bis De-“ Abr. 138. 
meſn as of Fce-tail, the Remainder thereof to the ſaid King Henry 7. and to the Heirs Males of 
his Body begotten, and for Default of ſuch Iſſue, the Remainder to the right Heirs of the ſaid 
Marqueſs for ever. And the ſaid Marqueſs being ſeized of ſuch Eſtate, thereof died by Proteſ- 
tation ſeized, without Heir of his Body begotten z after whoſe Death the ſaid King Henry 7. en- 
tered into the ſaid Manor whereof, &c. as in his Remainder thereof, and was thereof ſeized in his 

Demeſn as of Fee-tail, viz. to him and to the Heirs Males of his Body begotten, the Remain- 
der thereof, for Default of ſuch Iſſue, to the right Heirs of the ſaid Marqueſs, by virtue of the 
faid Fine. And he being ſo ſcized of ſuch Eſtate died thereof ſeized, after whoſe Death the ſaid * 
Manor whereof, &c. deicended to the late King Henry 8. as Son and Heir Male of the Body of 
the ſaid King Henry 7. begotten, whereby the ſame King Henry 8. into the ſaid Manor whereof, 
&c. entered, and was thereof ſeized in his Demeſn as ot Fee-tail, viz. to him and to the Heirs 
Males of his Body begotten, and for Default of ſuch Iſſue, the Remainder to the right Heirs of the 

ſaid Marqueſs, by Force of the ſaid Fine. And the ſame King Henry 8. being ſo ſeized thereof, 
died by Proteſtation thereof ſeized, after whoſe Death the ſaid Manor whereof, &c. deſcended to 
the late King Edward 6. as Son and Heir Male of the Body of the ſaid King Henry 8. begotten, 
whereby the ſame King Edward 6. into the ſaid Manor whereof, &c. entered, and was thereof 
ſeized in his Demeſn as of Fee-tail, the Remainder as before. And afterwards the ſaid King 
Edward of ſuch Eſtate of and in the ſaid Manor whereof, &c. being ſeized, died without Heir 
Male of his Body iſſuing. And the ſaid King Henry 7. before the ſaid Time when, &c. died with- 
but Heir Male of his Body begotten, whereby the ſaid Manor whereof, &c. remained and came, 
by Force of the ſaid Fine, to the. aforeſaid Henry Berkley and to his Heirs, as Couſin and next 
Heir of the ſaid William Margueſs Berkley, thet is to ſay, as Son and Heir of Thomas late Lord 
Berkley, Son and Heir of Thomas Berkley Knight late Lord Berkley, Brother and Heir of Morice 
Berkley Knight, Son and Heir of Morice Berkley, Brother: and Heir of the ſaid William late Mar- 
queſs Berkley. By Reaſon of which Premiſſes the ſame Henry L.ord Berkley the 11th Day of Auguft 

in the firſt Year of the Reign of the Queen aforeſaid, into the ſaid Manor whereof, &c. entered 


as in his Remainder, as it was lawful for him to do, and thereof was ſeized in his Demeſn as of 
| | Fee 
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Fee, until the ſaid Henry Cock into the ſaid 7 Acres of Wood, before the Time when, &. enter- 
ed, andthe ſame demiſed to the ſaid Plaintiff for the ſaid Term, as the ſaid Plaintiff has de. 
clared; upon whoſe Poſſeſſion the ſaid Henry Lord Berꝶley in his own Right, and the ſaid Richard 
as His Servant, and by his Command, the ſaid Time when, &c. entered, and the ſaid Plaintiſf 
out of his faid Farm ejected; and ſo they demand Judgment i Adio. And che Plaintiff by his 
Replication confeſſing that the ſaid Marqueſs was teized of the ſaid Manor of Maſton ubereof, 
c. in his Demeſn as of Fee, and that he levied the Fine in manner and Form aforeſaid, ane 
that the ſaid Marqueſs died withbut Heir of his Body, ſays further, that after the Death of the 
_ -» ſaid Marqueſs the ſaid King Henry 7. then having Iſſue of his Body begotten one Arthur late Prince 
df Yates, into the ſaid Manor whercof, &c. entered as in his Remainder, add was thereof ſeized 
in his Demeſn as of Fee, by reaſon of the ſaid Fine; and afterwards the ſaid Prince Arthur died 
without Heir Male of his Body: And the faid King Henry y. being feized bf: the Manor whereof 
c. in manner and Form aforeſaid, thereof died ſcized, whereby the ſame deſcended to Ki 4 
Henry 8. who entered, and was thereof ſeized in his Demeſn as of Fee, by Reaſon of the faid Fine. 
2 And the fajt King being ſo ſeized took to Wife Lady Catharine Latimer. And afterwards by an 
” AR made in the Parliament of the ſaid King Henry 8. begun at Weſtminſter the 14th Day 
of January in the 35th Year of the Reign of the ſame King, and there held and continued unto 
the 29the Day of March in the faid 3 5th. Tear, amongſt other Things it was enacted, that all 
Demiſes, Releaſes, Gifts, Grants, Obligations, Recognizances; Patents, Fees, Acquittances, and 
other Things} from thenceforth to be made by the ſaid Lady Caberine, or to the ſaid Lady Ca- 
tbarine, By or to the faid King Henry 8. or by, to, or between any other Perſon or Perſons, ſhall 
fand and de of the ſame Force and Effect in Law, as they ſhould be if they were made by, to, 
or between any any other Subjects of :the faid King Henry 8. without any Intereſt, Profit, or Be- 
nofit to come or accrue by any Means to the ſaid late K ing Henry 8. his Heirs, Executors, or 
Succeſſors, of, for, or in any of the Premiſſes, or by Reaſon or Occaſion of them, or any Part 
of them, or otherwiſe, as in the ſame Act is more fully ' contained. And that afterwards the ſaid 
King Henn 8. by his Letters Patent under his Great Sea} of England, bearing Date the 2 zth Day 
of Febraaty in the 3gth Year of his Reign, gave and granted the ſaid Manor of Won” with the 
. | Appurtenances whereof, &c. to the ſaid Lady Catharine then his Wife, and Queen of England, to 
© have and to hold to her for Term of her Life. By.reaſon of which Gift, Grant, and Act, the 
ſaid Queen was ſeized of the ſaid Manor whereof, &c. in her Demeſn as of Freehold, the 
Reverſſon therkof belonging to the ſaid King Henry 8. and to his Heirs. And ſhe being ſo ſeized, 
the Reverſton ut ſupra, the ſaid King Henry 8. died, and the Reverſion deſcended to King Edward 
56. whereby hie was ſeized thereof as of Fee; And he being fo ſeized; by his Letters Patent bearing 
Date at Weſtminſter the 10th Day of Juꝶy in the firſt Year of his Reign, here ſhewn forth, grant- 
de d the ſaid Reverſion of the faid Manor whereof, &c: to Sir William Herbert Knight now Earl 
of Pembroke, to have and to hold to the Maid Earl and to his Heirs. ©» By virtue whereof the 
ſiuaid Earl was ſeized of the ſame Reverſion as of Fee and Right, and afterwards the Queen died, 
and the Earl entered into the ſaid Manor whereof, &c. and thereof enfeoffed the ſaid Henry Cock 
and his Heirs; by virtue whereof he entered and was ſeized in his Demefn as of Fee. And being 
ſo ſeized he made the Demiſe ut ſupra, by force whereof the ſaid Henry Fillion entered and was 
poſſeſſed until the Defendants ejected him ut ſupra. And upon this the Defendants have demur- 
147 Seda Law: 5 ! 11 17.9! PILE | | 1 5 
Kill, & Fefe. * And this Demurrer was argued in the ſaid Terms of St. Hillary and Eafter by all the Serjeants, 
Tom 3 . 18. by Harper, Southcote, Walſh, and Cholm'ey on the Part of the Defendants, and by Puttrel, Bendlbe, 
Exceptions Be. and Carus on the Part of the Plaintiff ; and divers Exceptions were taken by che Serjeants and 
fendants. 1. Judges alſo, ſome to the Writ, and others to the Pleading. One Exception taken by the, Ser- 
See Ante 199 jeants of "Counſel for the Defendants was, for that this Clauſe, viz. the Goods and Chattels of the 
(c) the fame Ex- ſame Henry Wiltion found in the ſam? 7 Acres of Wood they took and carried away, was left out of the 
288 oe original Writ. And this Exception was alſo maintained by Anthony Brown Juſtice, who ſaid, that 
I 4.4 in Writs a Man ought to purſue the Form and Order of the Regiſter, and we cannot now make 
La of Ejedm. à new Form, or a new Regiſter, and in Writs it is ſufficient to ſay that the Regiſter is ſo, and in 
Ly po each of the Writs in the Regiſter there is the Clauſe, the Goods and Chattels, Sc. tioł and carried 
ther with or away, and this is omitted in none of the Writs in the Regiſter, ergo it is the common Courſe and 
ww wt uſual Form of Writs, and all Writs ought to be ſo; and tho? in rei veritate the Defendant did not 
and Chattles). take any Goods and Chattels, for perhaps the Plaintiff had none there, nevertheleſs he cught to 
3 have theſe Words in the Writ, and make a ſpecial Declaration, omitting the Goods and Chattles, 
Clauſe ſhall be as in many Caſes a Man ſhall have a general Writ, and make a ſpecial Declaration according to 
* G2 152. the Truth of his Caſe. And altho' there is a Rule in the * Regiſter, that in a Writ of Ejectione r- 


. 


ment is ſuppoſed m there cannot be (Goods and Chatiles), becauſe for Goods a Man ſhall have an Exigent, and in 
A IP the Writ of Ejedtione frme Diſtreſs infinite, yet, he ſaid, this Reaſon is not © ſufficient to over- 


intends it to be throw the Exception taken for the Omiſſion of the Words, becauſe in this Writ there is vi 


web et arm, and in all Writs which have thoſe Words Proceſs of Outlawry lies by the Com- 


wiſe if of other mon Law. And F. N. B. ſays that Proceſs of Outlawry lies in this Writ, which muſt be 
Rea. any. b. by the Common Law, for it is given by no Statute: So that the ſaid Rule in the Regt- 
2 Gilb, Law of ſtor is of no Weight. But in Actions on the Caſe Proceſs of Outlawry did not lie un 
ek , til it was given by the Statute of 19. H. 7. cap. 9g. * Allo he ſaid, although it is expreſſed 


x Finch zus., in the Regiſter that a Writ of Ejeltione firme lies of a Pool, or of Paſture for an Ox, 
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of Ejectm. 47 ſays if theſe Words are omitted in the Writ it js an Error incurable, becauſe there muſt appear ſuch a Treſpaſs in the Writ as will give the Kin 
a Fine, which cannot be without theſe Words are inſerted, © M. 35. H. 6. 6. Wankf. et Moile. 9 Co. 78. a, Co. Litt. 128, b. 2 Rol. Abr. 805. pl. 1. Salk. Jo 
Ld. Raym. 987. F. N. B. 220, h. Oilb. Law of Ejeftm, 7. x Finch 318. 4 P. 10. H. 7. 21 pl. 15, Bro, Diſcontin, de Proceſs 61, Ld, Raym, 8 
Regiſt. 227. b. Yelv, 143. 5 


5 


yet 


| 
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yet it may be that there are Goods there, viz. Land or Timber in the Pool, and in the Paſture, 
an Ox or a Horſe, and a Bell round the Ox's Neck, and Fetters round the Horſe's Feet, and 
other ſuch like Things, which are the Goods and Chattles of him that is ejected. So that this is 
not a ſufficient Cauſe to maintain the Omiſſion of the Words Goods and Chattles. And there- 
fore it ſeemed to him and to the Serzeants of Counſel for the Defendants, that the Writ ought to 
abate for the Omiſſion of the faid Words. x; Jer 4g 

But all the Serjeants of Counſel for the Plaintiff, and all the other Juſtices, viz. Weſton and 
the Lord Dyer held the contrary z for the Clauſes of Ejectment of the Land, and of the taking of 
the Goods and. Chattles, are two diſtinct and ſeveral Clauſes. * And if the Truth be that — . — 
Defendants did not take any Goods and Chattles, it would be idle to put the Clauſe in; for the fs 
Law will not ſuffer a Man to complain of more Things than he has Cauſe. * For which reaſon if . 2 
one Braſt is taken, the Writ of Replevin ſhall make Mention of that only, as his certain labauring * Finch 348. 
Beaſt, or his certain Ox, and it ſhall not ſay bs Cattle in the plural Number, where only one Beaſt -3 3 
is taken, cauſa qua ſupra. And in the Kegiſter the Writs are for an Ejectment of a Manor, and. n 
taking of Goods, in which Caſe, the Lord Dyer ſaid, it ſhall be intended ſuch a Manor as is ſtored ; Finch 318. 
with a Stock; but there is no Writ in the Regiſter for an Ejectment of Land, or Meadow, or 
Paſture, or Wood, and taking of Goods. And if there was, yet the Regiſter is not to be pur- 
ſued in ſuch preciſe Terms, where the Truth of his Caſe who ſues the Writ does not agree with 
the Words in all Points. And, he faid, there were divers Precedents in the Common Pleas, 
where ſuch Writs as this is here were held good; for which reaſon he and ton Juſtices held 
the Writ good enough. And the Lord Dyer laid that the Words, iben that you cauſe the ſaid 
Tenements to be reſeized of the Chatiles which within it were taken, and the ſaid Tenement with 
the Chattles to be in Peace until, &c. ought to be in every Writ of Aſſize, for it is the uſual 
Form, and the King's Command for the Repoſe of the Party in the mean time, and there is no 
Precedent to the contrary, but here in our Cale there are ſeveral to the contrary. 

Another Exception taken to the Replication by the Serjeants of Counſel for the Defendants Exception 2. 
was, that in the Replication the Plaintiff has alledged that the Marqueſs died without Heir of his 
Body, after whoſe Death the ſaid King Henry 7. entered into the ſaid Manor whereof, Sc. and 
he has not alledged that there was any Office found proving that the Marqueſs died without Heir 
of his Body, which he ought to have done, for his Death is Matter of Fact, and without his Death 
King Henry 7. had no Title of Entry; and there ought to be Matter of Record to prove the Mat- 4 M. 5. Ea. 6. 
ter of Fact which gives a Title of Entry to the King. As if the King's Tenant dies ſeized of s. — 
his Land, which deſcends to his Heir within Age, or if his Villain purchaſes Land, the King can- B. N. c. 5 415. 
not enter into the Land without Office firſt finding his Title; * and without Office there can be « Bro. Offs de- 
no Intruſion upon the Poſſeſſion of the King, and therefore Office 'ought to be found. And al- vant Eſcheat. 53, 
though the Defendants themſelves in their Bar have ſaid that the Marqueſs died without Iſſue, and DES 8 
that King Henry 7. entered, without alledging any Office, yet this Confeſſion of the Defendants 2 Leon. 124, 
ſhall not aid the Plaintiff, for as to the Defendants, the Entry and Seizin of King Henry 7. after 3 
the Death of the Marqueſs without Iſſue is not for Neceſſity, but only as Conveyance to them, Infra (0. 
for if the Marqueſs died without Iſſue, and King Henry 7. without Iſſue Male, it is ſufficient for! Stamf. Prerog, 
the Defendants, whether King Henry 7. ever had Seizin or Eſtate, or not. For if the King was 
never ſcized, it is the better for the Defendants ; but as to the Plaintiff, the Strength of his Title 
depends upon the making his Leaſe good, for he derives his Leaſe from Cock, who derived his 
Title from the Earl of Pembroke, who derived his Title from King Edward 6. who derived his « ge; rich 
Title by Deſcent from King Henry 8. who derived his Title by Deſcent from King Henry 7, 262. 2 Finch 
who derived his Title from the Fine, and from the dying of the Marqueſs without Iſſue, and 37 23 
Entry by himſelf. So that if the Plaintiff does not ſufficiently prove that the Marqueſs died with- u a Gift in 
out Iſſue, and that the King had an Eſtate in the Land after his Death, he does not ſ ufficiently 5 
prove his own Titis or Intereſt ; wherefore the Proof of that is the Subſtance and Support n 
the Plaintiff's Title. But although the Defendants have alledged in the Bar that he died without the 8 3 
Iſſue, and that King Henry 7. entered, this Confeſſion ſhall not prejudice the Defendants, becauſc 8 5 
it is not the Subſtance of their Title, for the Cauſe ſhewn before, but it is the Subſtance of the — Tait © fl 
Plaintiff 's Title. And when it is ſhewn that the Marqueſs died without Iſſue, then it is the Sub- without I6ue, 
ſtance of the Defendant's Title to prove that King Henry 7. died without Heir Male, and not“ T. 9, H. 7. 

to prove whether there was any Office or other Matter of Record to entitle King Henry 7. Gr not. Ha. Lp tl 
For if he never had Seizin in Deed, it is the better for the Defendants. So that the Confeflion of 33: Otfice devant 1 
that which is not material for the Defendants ſhall not prejudice the Defendants, nor make the cat 3 . 
Plaintiff's Title better, nor can it give Title by Law to the King, if the Law would not give it Moor 233: 4 Co. 4 
without their Confeſſion, for their Confeſſion ſhall not make that to be Law which is not Law. 3 * 

Wherefore it was ſaid, that becauſe there is no Office alledged proving the Death of the Marqueſs, Zu Ae. ue. 4 
and the Eſtate and Seizin in Deed of the King, the Replication is naught. 5 IN 7 | 

But the whole Court argued againſt this Exception.“ For when the Marqueſs died without, 1. „ ., i 
Ifive, the Freeho!d was prelently caſt upon the King. For Anthony Brown laid, the Freehold a. b. Pry ub. i 
mutt of Neceflity be in ſome one, in order that he who has Title or Right to it may know againſt 4 Co. 2 _ T1 
whom he ought to demand it, for which Reaſon it ſhall not be in Suſpence, and therefore when davis 34. 4. bi 
the Eſtate was determined in the Marqueſs, the Law caſt the Poſſeſſion in Law upon the King. 7e. 3 
© AS if the King's Tenant for Life dies, the Freehold in Law is preſently in the King; “ and ſo l Finch 470. f 
if the King's Tenant dies without Heir, the Poſſeſſion in Law is preſently in the King without ; We, Eu. 6s. 7 
Office, * For he ſaid, an Office is not neceſſary but where the King ſhall take by it; “as if the ** 2 
King makes a Gift in Tail upon Condition, and the Condition is broken, there the ſame ought to arguends, © 
be tound by Office. ' So ought it where the King's Villain has purchaſed I and, for the King ® Seo Ante 213 
ſhall take the Land thereby, and the Land is not in the King before Office. Bur here the F re- Bobs my 

Nana : 3 hold Vile foprace 


3 


—_ — 
o — -- 4 - I- . 


_—__ — 
3 — 00 


t 
i 


o 

7 
13 
| Y 


230 Anno 3 Elizabeth. in C. BZ. Sk. 
— » NT ee | | — 
hold is in him before Office, and then it is idle to have an Oſſice to convey that to the King which 
the Law has conveyed to him before the Office found. And as to the Caſe put of the Wardſhip 
of Land, true it is that there ought to be an Office found to entitle the King, for there the Free. 
« Co, Lit. 83. hold and the Poſſeſſion in Law is caſt upon the Heir; * and the Guardian is at Liberty to take the 
aki dandy Wardſhip of the Land, or to diſtrain for the Seigniory, for the Seigniory is not extinct there. 
0 > But it is not ſo in the Caſe of an Eſcheat, for upon the Eſcheat the Seigniory is preſently extinct, 
5 pl. 34. Fitz. by reaſon that the Law conveys the Poſſeſſion of the Tenancy to the Seigniory: And fo was 
RES this Diverſity taken about the firſt or ſecond Years of King Edw. 3. And as in the Caſe of an 
Tenuresgi. Vin. Eſcheat the Poſſeſſion of the Tenancy is caſt upon another Lord before Entry, fo is it caſt upon 
NA the King, being the Lord, before Office. And in the ſame Manner here the Remainder is pre- 
| ſently caſt upon the King by the Death of the Marqueſs, and then an Office afterwards would be 
ſuperfluous. And for the ſame Reaſon allo the Bar is good. by the Allegation that King Ed. 
ward 6. died without Heir Male, and that the Lord Berkley now Defendant entered, without 
ſhewing any Oufter le main, or other Matter of Record to deveſt it out of Queen Mary; for 
when King Edward 6. died without Iſſue Male, the Freehold was preſently caſt upon the Lord 
Berkley now Detendant, and never came to Queen Mary, which is upon the Reaſon ſhewn be- 
fore. And hereupon Anthony Brown ſaid, it Land is leaſed to the King for his Life, upon Con- 
dition that if the Leſſor dies his Heir ſhall enter, and the Leſſor dies, there his Heir ſhall not en- 
ter without Office finding the Death, and without Outer le main ſued; but if it was up Condi- 
tion that if the King, who is Leſſee, dies, the Leſſor ſhall enter, there if che King dies, the Leflor 
ſhall enter without Office, or Ouſter le main ſued. For in the firſt Caſe the Condition is mcerly a 
Condition which abbreviates the Eſtate, but in the other Caſe the Condition is Joined to the 
2 — 2 Limitation of the Eſtate, and the Condition and the Limitation tend to one End, and the Con- 
| dition does not abridge the Limitation, as it does in the other Caſe; and therefore when the 
King dies, the Freehold is by the Act of the Law caſt upon the Leſſor before Entry. So in our 
Caſe when King Edward 6. died without Heir Male, the Freehold was caſt upon the Lord Berkley, 
and his Entry was lawful without Office or Oufter le main, and the Bar reciting that he entered is 
good enough in this Point, quod fuit conceſſum per totam Curiam. Alſo admitting that an Office 
5 1a. Was neceſſary here, yet the Defendants by their Plea in Bar have © amended the Fault which they 
hhaaave here excepted to. For they themſelves in conveying their Title to them have ſhewn that the 
Marqueſs died without Iſſue, and that King Henry 7. entered, and it is Matter of Subſtance for 
the Defendants to ſhew the Deaths, for the Fee-ſimple which the Lord Berkley one of the Defen- 
dants claims could not be executed in him until both the Eftates-tail precedent were ended. And 
therefore it is as material for him to ſhew the Death of the Marqueſs without Heir of his Body, 
as to ſhew that Henry 7. died without Heir Male of his Body; and by the Plea in Bar the Defen- 
dants have gone further, and have ſhewn that the Marqueſs died without Heir of his Body, and 
that Henry 7. entered, and died without Heir Male of his Body, ſo that they have confeſſed the 
Eſtate in Deed in Hemry-y.. and the Plaintiff by the Replication hath ſaid, well and irue it is that 
the Marqueſs died without Heir of his Body, and that King Henry 7. entered, Fc. whereby he 
has only affirmed that which the Defendants have affirmed, and which they are therefore eſtopped - 
22 305. to ſay is faulty. And Antbony Brown ſaid, that in Aſſize if the Defendant will ſay that he en- 
lib, x. cap. 8. feoffed the Plaintiff in Fee upon Condition, and the Plaintiff broke the Condition, for the Breach 
x Finch 235. whereof he re-entered, this Plea is not good, becauſe he does not ſhew the Deed of the Condi- 
tion, for the Condition without the Deed ſhewn does not lie in Averment; but if the Plaintiff 
ſays, well and true it is that the Defendant enfeoffed him upon Condition, and that he broke the 
Condition, and the Defendant re-entered, and afterwards enfeoffed him, or that after the Con- 
dition broken, and before his re-Entry, the Defendant releaſed to him, now the Bar which was 
faulty is made good by the Affirmance of him that might have taken Advantage of it, and by 
his Affirmance he i; now eſtopped to find fault with it. So is it in our Caſe here, wherefore this 
Exception was difallowed by the Rule of the Court, 
Exception 3. Another Exception taken to the Replication by the Counſel for the Defendants was, for that 
the Defendants in the Bar have pleaded the Fine which limits the Remainder in Tail to King 
Henry 7. and have alledged that after the Death of the Marqueſs King Henry 7. entered into the 
ſaid Manor whereof, Sc. and was thereof ſeized in his Demeſn as of Fee-Tail, viz. to him and 
to the Heirs Males of his Body begotten, the Remainder to the right Heirs of the Marqueſs, by 
virtue of the ſaid Fine, and the Plaintiff in the Replication ſays, well and true it is that the Mar- 
queſs was ſeized in Fee, and levied the Fine, as in the Bar 1s ſhewn, and afterwards the Mar- 
queſs died without Iſſue, and then he ſays further, that afterwards King Henny 7. having Iſſue 
Male, entered as in his Remainder, and was thereof ſeized in his Demeſn as of Fee, by reaſon 
of the ſaid Fine, which does not agree with the Plea in Bar wherein it is ſaid that he was ſcized 
in Tail with the Remainder over, for a Fee-{impl: in Poſſeſſion and a Fee-tail in Poſſeſſion can't 
ſtand together in one ſame Perſon at one ſame Time, for which Reaſon this Contradiction of 
the Bar without a Traverſe is not receivable, but the Replication is bad by reaſon of this Va- 
riance without a Traverſe taken, | | | | | 
* See S.P, Ac- * But the whole Court argued to the contrary. For the Plaintiff and the Deſendants have a- 
cod Bo 14g. greed upon the Fine, by which they have ſhewn the Eſtate as it was, and the Defendants have 
taken it to be a Fee tail in King Henry 7. and the Plaintiff has taken it to be a Fee-ſimple in 
him, eſpecially after Iſſue had. And whether it be a Fee-ſimple or a Fee-tail is Matter of Law, 
which belongs to the Court to determine; and then when one of 'em ſays it is a- Fee-tail, and 
the other ſays it is a Fee-ſimple, this is according as they took the Law and would have it to be, 
and it is no more than to ſignify to the Court that they varied in their Judgment of the Law, 


whereupon the Court may be the better apprized of the Point of Variance upon which they are 
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to adjudge. And when the Matter of Fact is agreed by the one Party and the other, a Tra-, 3 
verſe cannot be taken to the Operation of the Law thereupon, * for a Traverſe ſhall never be taken une mall bete 
but to Matter of Fact, and if the Parties are agreed upon the Matter of Fact, they ſhall nor tra- Matter 7 Fat ly 
verſe the Law thereupon, as to ſay, the Law upon this Matter is with me, wilhout that that it water in Law, 
is with you; but the Judges ſhall adjudge upon it without Traverſe of the Party. For, as An 3 
thony Brown ſaid, Matters of Fact being traverſed ſhall be tried by 12 Men, and if the Plain- 412. vin. Abe. 
tiff ſhould take a Traverſe here, it would be to make 12 illiterate Men try a Matter of Law at. Trverk P. 
whereof they have no Knowledge. And he ſaid, it is not their Office to try Matters of Law, but * 8 
only to try Matters of Fact; for, he ſaid, at the Beginning of our Law it was ordained, that v g Co. 2s; «. 
d Matters of Fact ſhould be tried by 12 Men of the Country where the Matter ariſes, © and Mat- wn wake 
ters of Law by 12 Judges of the Law, for which Purpoſe there were ſix Judges here, and fix e 
in the King's Bench, who upon Matters of Law uſed to aſſemble together in a certain Place, 6:. : 
in order to diſcuſs what the Law was therein. So that if a Traverſe ſhould be here taken, it 
would be to make 12 ignorant Men of the Country try that whereof they are not Judges, and 
which does not belong to them to try; and therefore the croſſing of the Bar by, the Replication 
is good enough without a Traverſe, For which reaſon this Exception was difallowed by the 
Rule of the Court. . 1 | 1 9 us ba 

Another Exception taken to the Replication was, for that it only recites Part of the Act made Exception 4. 
in 35. H. 8. touching the diſtinct Capacity of the Queer For there is in it a ſaving to every 
Subject their Right, which is omitted in the Replication; and it was ſaid that it is but a particu- 
lar Act, whereot the Court is not bound to take notice. : 

But the whole Court was of Opinion againſt this Exception, for they ſaid that without its be- | 
ing pleaded the Court and all the Realm are! bound to take notice of it. For although it be heyy apy 
made touching Things between the King and Queen, and touching the Capacity of the Queen, 1 And. 250. 
yet it concerns all the Subjects of the Realm. For every Subject has an Intereſt in the King, 4 — 56 
and none of his Subjects that is within his Law is divided from the King who is his Head and Wing. Max. reg. 
Sovereign. So that his Buſineſs and Things concern the whole Realm; and foraſmuch as the 5“ bl. 80. 
whole Realm has an Intereſt in the King, and by the ſame Reaſon in the Queen, who is his Wife, . 77. 4. . 
the ſaid Act concerns the whole Realm, and may well be called a general Act, whereof every * 
one is bound to take Notice. And Anthony Brown ſaid, although the Saving had not been in the 
Act, yet it ſhould have been implied by the Intent of the Makers, for the Intent of the Act was g. ht 

to make the Queen have ſuch Capacity as is expreſſed in the Act, and to this Intent only the Act and the a 4 
enures, and not to all other Intents; and whoever would conſider an Act well ought always. to ere cited. 
have particular Regard to the Intent of it, and according as the Intent appears he ought to con- 
ſtrue the Words. - Wherefore this Exception was diſallowed by the Rule of the Court. 

Another Exception was taken to the Replication for not ſhewing the Place of the. Date of the gierten & 
ſaid Letters · patent of King Henry 8. made of the ſaid Manor to the Queen for Term of her Life; 
for the Plaintiff conveys his Leaſe from Cock, and Cock conveys his I itle from the Earl of Pem- 
broke, and the Earl from the King by Grant of the Reverſion, in which Cale it is neceſſary for 
the Plaintiff to make the Queen have an Eſtate for Life, for if ſhe had not a particular Eſtate in 
the Manor, it could not paſs to the Earl by Words of Reverſion. And in order to make her 
have a particular Eſtate, it is requilite to ſhew that the Letters-patent made ro her were good 
and perfect, and this the Plaintiff has not done, unleſs he ſhews in what Place they were dated. + s, p. Ante 
For in all Matters of Record the Place of the Date ought to be ſhewn, as well as the Time of the 49 (0. 
Date. And fo here the Plaintiff (although he is not bound to ſhew the Letters-patent made to g % M--o 
the Queen, becauſe he does not“ claim by them) ought nevertheleſs to plead them certainly, Palms of Peer 
which he has not done when he has omitted the Place of the Date of them; wherefore for Want b P. 11. H. 6, 
of ſhewing the Place of the Date, the Replication is ill. Fenn 

But the whole Court was of opinion againſt this Exception. * For although it is uſual in plead- N. 20. H. 7. 

ing Deeds to ſhew the Place where they were made, in order to inform the Court of what ue 5 Mats a 
the Jury ſhall come, if they are denied, this Reaſon does not hold Place here, as the Lord Dyer itt. 117. b. 260. 
ſaid. “ For, he ſaid, no Matter of Record ſhall be tried per pais, if it be denied, and the Letters— Res 4 
patent are a Record in themſelves, and no Record can be tried per pars. So that loraſmuch as a Nel. Abr. 574, 
the Place of the Date is ſhewn in pleading only for the Certainty of the Viſne, and for no other 7. Het a1 
Cauſe, therefore the Place is not neceſſary to be ſhewn here, becauſe no Jury ſhall come from n 
any Viſne to try the Letters- patent. Alſo Anthony Brown ſaid, it neither the Place nor the Day Fi he. 
of the Date be in the Letters- patent, yet the Letters-patent are as good as the Deed of any * other Ti per Pais. 8, 

Perſon is, which has not the Place or the Day of the Date. For the Grant.of the Thing is the mot on 
Subſtance, and the Place or the Day of the Date is but a Circumſtance of Truth, and not Mat- fumite d this 
ter of Neceſſity, For it the King grants an Office to one by his Letters- patent, and afterwards 55 
grants the ſame Office to another by other Letters- patent, and neither of the Letters-· patent have m.. 
any Day of the Date, there if he who had the firſt Patent be diſturbed or ouſted, he ſhall have a * See Kclu. 34. 
Sire facies or other Suit, and whether his Patent is more ancient than the other ſhall be. tried bal bk _ 
by a Jury of 12 Men upon Iſſue joined thereon. And the Statute of 18. H. 6. cap. 1. recites a there was no 
Miſchief in antedating the King's Letters-patent, and gives Remedy for the ſame, but it does ene set 
not recite any Miſchief ariſing from the Omiſſion of the Date, but ordains zhat of every Warrant but the Plaintiff 
bereafter ſent by the King or his Heirs to the Chancellor, the Day of the Delivery of the ſame to the en nr ar 
Chancellor ſhall be entered of Record in the Chancery, and that the Chancellor ſhall cauſe Letters-patent made. S. P. Noy 
% be made upon the ſame Warrant, bearing Date the Day of the Delivery of the Warrant into the * 1 
Cooncery, and not beſore, and if any Letters-patent from henceforth be made to the contrary, they ſhall can, 154, 
be void, and bolden for none, ® By which Statute Letters-patent bearing another Day of Date than = via. Abr. ti. 
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the Day of the Entry of the Warrant (where there is a Warrant) are void, and not otherwiſe. 
and if there is a Warrant, and the Day of the Delivery of it is entered, and the Patent has no Day 
S of Date, it is good, and is out of the Words and Intent of the Act, and remains at common 
ri Law. And at common Law Letters- patent were good notwithſtanding they had no Day of Date, 
and ſo are they at this Day notwithſtanding they have no Day of Date in them, quod Dyer conceſ;, 
| » T. 36, #6.» And yet, he faid, in the Quare Impedit brought by the King againſt the Abbels.of Sion in 38. 

5 | N Bro, FI. 6. the Abbeſs conveyed the Fee fimple of the Advowſon to her Predeceſſoreſs by Fine of a 
Patents 29: Biſhop, and in order to make à good Eſtate in the Biſhop, ſhe ſhewed that King Henry g. as 
ſeized of the Manor to which the Advowſon was appendant, and by his Letters- patent leaſed it 
to Huſband and Wife for their Lives, and afterwards King Henry 6. by his Letters- patent bear- 
ing Date, Sc. reciting the faid Demiſe to the Huſband and Wife, granted the ſaid Manor to 
the ſaid Biſhop and others, habendum una cum Advocatione to them in Fee, and. the Biſhop ſurvived 

the others, and granted it to the Predeceſſoreſs of the Detendant ut ſupra: And the King demur— 
red upon the Plea, and one Cauſe of the Demurrer there ſhewn is, for that the Defendant plead. 
ed the Letters-patent made to the Huſband and Wife, (as of Neceſſity ſhe ought, for the whole 
Effect of the Lertters-patent made to the Biſhop depended upon the firſt Letters-patent made to 
the Huſband and Wife, for if there was no ſuch Leaſe, conſequently there was no ſuch Rever. 
fion, and if ſo, then the ſecond Letrers-patent were void) and did not ſhew the Day, Year, 
or Place of the Date of them. And there it is argued, that although ſhe! ſhould not be compel- 
led to ſhew the ſaid Letters- patent made to the Huſband and Wife, becauſe they don't belong 
to her, that yet ſhe- ought to plead them certainly, and ſhew the Day, Year, and Place of the 

Date, for they are of Record, and every Matter of Record ought to be pleaded certainly, whe- 
ther it belongs to him that pleads it or not, and every Matter of Record ought to have the Year, 
Day, and Place of the Date, or elſe it is no Matter of Record, for if the Letters- patent have ng 
Date, they are worth nothing, and the Party ſhall have Advantage thereof by Demurrer. And 
although Judgment was there given for the King, yer, he ſaid, he did not take the ſaid Excep- 
tion to be the Cauſe thereof, but other Matters there moved, ſo that he apprehended this Point 
was not there adjudged. And he faid, tho the Place of the Date be out of the Letters- patent, 
et they are good, and therefore that the Replication here ſeemed to him to be good, notwith- 
anding the Omiffion of the Place of the Date. Alſo it was ſaid, that the ſnewing of the Let- 
tets· patent made to the Queen is but Matter of Conveyance. And ſo this Exception was diſ. 

allowed by the Rule of the Court. =o wt 

MI. 12. H. 7. And Anthony Brown in ſpeaking to this Exception ſaid, if a Man pleads any Grant of the 
B55, Nlondza King by his Letters-patent ſealed with the Great Seal, and ſhews them forth, the other Party can- 
de faits 112, in not ſay, nul tiel Record, for if he ſhould have a Day to bring in the Record, he could not prove it 
fine, b. Cs. Lid. by any other Means than by that which he has ſhewn, viz. by the Great Seal. And therefore 
260. a. 6Co, the Party and every other ſhall be eftopped to deny it, and it is good againſt all by Concluſion. 
few But if a Man pleads a Recovery, Fine, or Indictment, or the like, there the other Party may 
398, 352. ſay, nul tiel Record, and he ſhall have a Day to bring it in, for there he may bring it in under 


2. , > the Great Seal, which is a greater Authority than he has ſhewn, and ſo is the Diverſity, as he 
24+ 2, 5 910 S M y 

aid. 4 
6 Another Exception was taken to the Replication, for that in the Bar it is alledged that King 


Edward 6. died ſeized, and the Replication does not warrant that he did not die ſeized, (for he 
had granted the Reverſion to the Earl of Pembroke) and has not taken a Traverſe to the dying 
ſeized alledged in the Bar; ſed non allocatur Exceptio, for it is not of any Effect to be traverſed, nor 
very material whether he died ſeized or not, for the Eſtate which he had is ended by the Allega- 

tion of the Defendant, ſo that the Defendant does not claim by the Deſcent, but by the Remain- 
der before, for which Cauſe the Deſcent is immaterial. 
Exception 7. Another Exception taken to the Replication was, for that it contains that the Earl of Pembrete 
after the Death of the Queen, entered into the ſaid Manor whereot, &c. and thereof enfeoffed the 
ſaid Henry Cock and his Heirs, by virtue of which he entered and was ſeized in his Demeſn as of 
Fee, whereas it is not the Order of pleading upon a- Feoffment to ſay that he entered, for the 
Feoffment contains Livery, and the Livery contains Seizin in Deed, which is as much as an 
Entry, for an Entry is to no other Purpoſe but to gain Poſſeflion in Deed, and that is contained 
| in the Livery before, and then the Allegation of Entry makes the Replication bad; ſed non d- 
4 8. p. Co. Lit. locatur Exceptio, for although the faid Reaſon is true, that the Feoffment implies Seizin, which is 
rad. tantamount to an Entry, yet the Entry alledged does not make the Replication bad, for it is but 

Surpluſage, * which not being contrary to the Matter before, ſhall not vitiate the Plea. : 
Exception 8. The Lord Dyer moved another Exception to the Replication, for that it contains, that King 
Edward 6. granted the Reverſion to Sir William Herbert Knight now Earl of Pembroke, to have 
and to hold to the ſaid Earl and to his Heirs; in which Caſe if he was then only a Knight, it 
cannot be well ſaid to have and to hold to the ſaid Earl, nor that by virtue thereof the ſaid Earl ud. 
ſeized, c. But it ought to be, to have and to hold to the ſaid Sic William Herbert,” and, 
ee by virtue whereof the ſaid Sir William Herbert was ſeized,” fo that it ſeemed to him not to be 
as well as it might be. But as he was the firſt that moved this in his Argument, and no other 

argued after him, therefore none of the reſt of the Juſtices ſhewed their Opinions therein. 

And it was moved by ſome of the Counſel for the Plaintiff, that the Grant of King Henry 8. to the 
Queen for her Life was a Diſcontinuance of the Tail, and that the Lord Berkley the Defendant might 
not enter, and that it was a Difcontinuance for the Life of the Queen, which Southcote, who was 0 


Counſel for the Defendants granted: For he ſaid, if the King ſhall be taken as Tenant in Tail, 25 
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his Grant in Fee, in Tail, or for Life made by his Letters · Patent works a Diſcontinuance, for he cannot 


make Livery, and therefore the Law ſays that ſome Way he ſhall be able to do as much as a common o. Beodl. 189, 


ontinus 1 : U copyhold G. e. 
continuance, for he cannot part with the Land by Livery or any other Way, and this Way which el. 3. N 
he may uſe ſhall be of the ſame Benefit to him as Livery ſhall be to him that may make it. So v M. 38. H. 8. 
in the principal Caſe it ſhall be a Diſcontinuance for Life. But his Companions held that — =) 
mould not be a Diſcontinuance, becauſe it only paſſed by Grant, which cannot make a Diſcon- 35. Patents 107. 
tinbanee. And alſo every. Diſcontinuance is 4 Wrong, which the King cannot do. But he, B oo A 
and Althe other Counſel for the Defendants; and the whole Court, held, that if the King ſhall be Co. Litt. IH > 
offly Tenant in Tail, ſo that the Matter in Law will ſerve the Lord Berkley the Defendant, his Bride me 
Entty ſhall be lawful; for if it ſhould be a Diſcontinuance, it could not be a Diſcontinuance longer: Finch 240: - 
than for the Life of the Queen. For the Grant of King Edwards, to Sir William Herbert could not n 
make a Diſcontinuance in Fee, notwithſtanding it was executed in his Lifetime, becauſe King ©* Rol. R. 163. 
Euilard 6. was never ſeized by Force of the Tail, and ſo by the Rule of * Littleton it is not a S 
Diſcontinuance. And therefore the Lord Berkley in the Remainder might enter without Office, Books there cit- 
of Scire Facias againſt” the Patentee, or any ſuclf Means, for the Intereſt of the King is abſolute- . A 
ly determined, and nothing remains in him. +: 4 pol pics veg Gre ot ern 
And the Lord Dyer in his Argument took Exception to the Replication, for hat it confeſſes E 
the Eſtate-rail in King Henry 7. and then ſays that he having Iſſue Prince Arthur entered and HT ty 
was ſetzed in Fee; whereas, he ſaid, the having Iſſue did not make him to have the Fee, for the 
Fee eithet acerued to him by the Remainder or never, for admitting that it was in the King as 
the Plaititiff will have it, viz. as it was in others before the Statute, yet the Fee · ſimple veſted 
at the Beginning ct by Iſſue he had Power to alien, which he had not before, but the Iſſue 
was not the Cauſe of having the Fee, but the firſt Gift. So that, he ſaid, the Iſſue did not make 
ſuch a Metamorphoſis as the Replication contains, for which Reaſon he ſaid the Replication was | 
hot good in this Point. BUS 04 eee to ele daiw . Cats . 
"Alſo he took Exception to the Bar, for that it contains that King Edward 6, died without Heir Exception 10, 


- 


of his Body iſſuing, and that the {aid King Henry 3. before the Time when, &c. died without Heir 
Male of his Body begotten, which, he ſaid, was a Contradiction in itſelf, for it could not be ſaid 
that Henry 7; died without Heir Male of his Body, when he has ſhewn before that he had Iſſue Heu- 
Ji. and he Edtoard 6. But if an Eſtate- tail is given to J. S. the Remainder to another, and 
J. S. hath Iſſue and dies, and the Iſſue enters and dies without Iſſue, and he in the Remainder 
brings a Formedon in the Remainder, he may ſay that J. S. died without Heir of his Body, and * $ by. 7 


be 


the tit and Declaration there ſhall be good, notwithſtanding the other ſhews that he had Iſſue br. 78. 
which" ſurvived him, and entered, and died without Iſſue, for when his Iſſue died without Iſſue, . 

he upon the Matter died without Heir of his Body, and this is uſual in Writs of Formedon in Re- 
mainder, and there is no Repugnancy of his own ſhewing; but to ſhew that he had Iſſue and 
. the Iſſue entered, and died without Iſſue, and then to ſay that the Father died without 

ſſue, isa Repugnancy of his own ſhewing ; and here he might have uſed other Words to eæ“x-“ 
preſs that there was no other Heir Male of the Body of Henry 7. in being, for he might have ſa ill 
that EAHZ-d 6. died without Heir of his Body, here being no Heir Male of the Bedy of the afore- ——_ 
faid King Henry 7. alive, which would have ſatisfied his whole Intent without any Repugnancy. 

Another Exception he took to the Bar, for that it contains that the Lord Berkley the Deſen- Exception 11. 
dant entered as in his Remainder, and was thereof ſcized in his Demeſn as of Fee, until the ſaid 

Hen#y Cock entered into the ſaid ſeven Acres of Wood, and demiſed them to the Plaintiff for the s Lit. 6 708; 
ſaid Term, as the Plaintiff has declared, &c. Which is not well pleaded, for the Plaintiff has de- Moor 694- pl. 
clared of a Leaſe in Deed made to him by Henry Cock, which the Defendants ought to confeſs Bridge Ph 
and avoid, or traverſe, and here they have not done either the one or the other, for they have ſaid © uk. þ $a. 
that the Lord Berkley was ſeized until the ſaid Henry Cock entered and made the Leaſe, and if Cock d. Finch 2 
entered and did not diſſeize the Lord Berkley, ke had no Eſtate to make the Leaſe, for the De- ts. P22. KH 6 
fendants have ſhewn that the Lord Bere was in by good Title until Cock entered, in which Caſe his 43: Pl: 27. Bro. 
Entry ſhall not gain him Poſſeſſion  * tor if two are upon the Land, the Law will adjudge the I 
Voſſeſſion in him that has the beſt Right to it. So that the Entry does not imply a Diſſcizin, Biden. 57. 
and without a Diſſeizin he had no Eſtate to make the Leaſe, for which Reaſon it ouglit to have by: e 
been ſaid that he entered and diſſcized him, and afterwards made the Leaſe, and that he re-enter- 3 4 
ed, and this would have been a good Confeſſion and Avoidance of the Leaſe, but as it is plead- tit Poſſeſiion . 
ed it is not ſo, for his Entry does not imply a Diſſeizin, nor ſhall it gain the Poſſeſſion. And fo * 3: 

it is taken in one of the Years of Edw. 4. Wherefore the Bar ſeemed to him not good for theſe F. 10. Ed. 4. 
two Cauſes, but as he firſt moved theſe two Exceptions in his Argument, and none argued after 5 

him, I could not learn the Opinions of the other Juſtices therein. | 

As to the Matter in Law, it was ſaid by the Serjeants above mentioned of Counſel for the De- 1 
ſendants, that firſt the Capacities of the King are to be conſidered, and how many C apacitics he pes the Matis 
has; and if he has ſeveral Capacities, then in what Capacity King Henry 7. took the Remaiader ; rene 5 
and whether or no after Iſſue had he had Power to alien, as every ſuch Donee had before the Sta- „ 
tute de donis conditionalibus, or if he ſhall be bound and reſtrained by this Statute, as every other 

Donee is, -and-if he ſhall, then it follows from thence that when the Iſſues Males coming from 

. Ring ferry 5. were extinct, the Lord Berkley now Defendant might enter. And if ſo be that King 

Henry 7. may be ſaid to have a Fee-fimple, and to have Power to alien pct prolem ſuſcitatam, King 

Herry'8. ſhall alſo be deemed in the ſame Caſe, and ſo ſhall King Edward 6. and then he by his 


O O oO Letters 


Willion verſus Berkley. in G. B 14 33 


Perſon may, that is, make a Diſcontinuance. And if a Copyhold is entailed, and he will ſurrendepę- . J. 
to the Uſe of another in Fee, and a Copy is made to the other accordingly, this ſhall be a Dif. Cent. 
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Letters - patei to Sir William Herbert has lawfully given the ſaid Land in Fee · ſimple, and 
en, . from r i 888 that the Lord Berkley now Defendant might not enter, but was withour 
Yin. Ar. tit. Remedy. And as to this it was argued on this Side that the King has two Capacities, for he has 
Prerogative Y- two Bodies; the one whereof is a Body natural conſiſting of natural Members as every other Man 
Ance 213 (b) has. and in this he is ſubject to Paſſions and ro Death as other Men are; the other is a Body po- 
A2 Ante #77 tie and the Members thereof are his Subjects, and he and his Subjects together compoſe the 
Books — Cort oration, as Seuthcote ſaid, and he is incorporated with them, and they with him, and he is 
ed, the Head, and they are the Mergbers, and he has the ſole Government of them ; and this Body 
18 b. f Fach is not ſubject to Paſſions as the other is, nor to Death, for as to this Body the King never dies, 
6.5 Finch $5. v and his natural Death is not called in our Law (as Harper faid) the Death of the King, but the 
4 Bac, Abr. 191. Oemiſe of the King, not ſignifying by the Word (Demiſe) that the Body politic of the Kiog is dead, 
+ Ibid. But fer but that there is a Separation of the two Bodies, and that the Body politic is transferred and conveyed 
for fach a Far. over from the Body natural now dead or now removed from the Dignity royal to another Body 
Sele te him and natural. So that it ſignifies a Removal of the Body politic of the King of this Realm from one 
Ae bi police Body natural to another. But notwithſtanding that theſe two Bodies are at one Time conjoined 
— andthi together, || yet the Capacity of the one does not confound that of the other, but they remain diſtinct 


nothing in his - Capacities. * SO that the King may take in his Body natural Lands or Tenements as Heir to any 


| — his Anceſtors ; and + alſo in this Capacity he may purchaſe to him and to his Heirs, * and his 


of his — fo Heirs ſhall hold the ſame notwithſtanding he is removed from the Eſtate Royal. s And allo he 
„ er ke or purchaſe Lands or Tenements in Fee in his Body politic, viz. to him and to his 
the Statute de May take purc | 175 ; e 
donis 7 Mod. 78. Heirs Kings of England, or to him and to his Succeſſors Kings o Eng and; ſo that his double 
* S.P. Poſtz59 Capacity remains as it does in other Perſons that have a double Capacity. As a Biſhop or Dean 
2 . may take by Deſcent or Purchaſe to them and to their Heirs, or to them and to their Succeſſors, 
as they pleaſe. And to prove that the Eſtate Royal does not confound the other Capacity, 
a rFinch ss, J. the Caſe in 45. Aſs. pl. 6. was alledged, where it appears that King Henry 3. gave a Manor to 
* the Earl of Corrwal in Tail, ſaving the Reverſion to himſelf, and died, the Earl gave the Manor 
Bro. Dean, æc. io another in Fee by Deed with Clauſe of Warranty in Exchange for another Manor, and after- | 
> O44 wards the Earl died without Iſſue, leaving Aſſets, and the Warranty and * 2 = 78 
2 Finch 8. King Edward t. being Heir to the Earl; and there it is adjudged that the King was barred by 


Pot 239 (© this Warranty with Aſſets, and therefore the Aſſignee of the Alienee had Reſtitution of the Ma- 


* 45. A6. pl. 6. nor out of the Hands of King Edward 3. who had ſeized the Manor into his Hands for the Reg- 


8 aboveſaid. Which Caſe proves that the Capacity which the King has in his Body natural re- 
Aan; per De- _—_ after he is King, for ce the Warranty and An could not have deſcended upon him as 
ae g. Tal Heir to the Earl his Anceſtor ; ſo that by this Warranty and Aſſets, which deſcended upon the 
24. Co. Lin. 19. Body natural of the King, he was barred of the Reverſion which he demanded in his Body poli- 
b. 370-57; tic, for it was parcel of the Poſſeſſions of the Crown, for any Thing that appears to the COOMrAry- 
Caſe. go. 132- And as his Capacity remains to take by Deſcent as Heir, ſo it remains to purchaſe therein. For 
da, n 34. E. 6, (as Southcote ſaid) the Maſter of the Houſe of God in Canterbury brought a Quare In- 
p pedit againſt the Abbeſs of Sion, and counted that King Henry 4. was ſcized of the Advowlon as 
d. Fes gs in groſs in his Demeſn as of Fee and Right, and made Deſcent from him to King Henry 5. and 
Jmpes. , from him to King Henry 6. who granted it to the Plaintiff; and Exception was taken to the 
Dy. — Count, becauſe he ſaid that King Henry 6. was ſeized as Heir to his F ather of the Advowſon as 
| of Fee and Right, and did not ſay in jure Corone, which he ought to have ſaid ; /ed nan allocatur, 
Slate C9. F. for it is held by the Arguments there, that if the King purchaſes Land, he ſhall have it in the Ca- 
x6, a. 7 Mod. pacity of his natural Body, and not in right of the Crown. So that his Capacity to take in his 
T Bae. Abe. J natural Body as well by Deſcent as by Purchaſe remains, as well as his Capacity to take in his 
Body politic, for of the politic Capacity there is no Doubt. 


i Supra (h). Sed Purther, as to the Point in what Capacity King Henry 7. took the Remainder, the Counſel for 


Contra Co. Litt. 


6. a. 7 Mod, the Defendants held that he took it in the Capacity of his Body natural. For ic is limited that if 
78. Hel C. J. the Marqueſs die without Iſſue, the ſaid Manor ſhould remain to the ſaid late King Henry 7. and 
* to the Heirs Males of his Body begotten, by which Name of Henry 7. his proper Name is ſigni- 
* p. 34. H. 6. fied, and the Capacity of his Body natural; for King he muſt of Neceſſity be called, and the 
| io oy calling him Henry 7. is a Demonſtration what King, that is to ſay, not King generally, but King 


Prerogative 4. Fe - which is a particular King known only, and no other, by that Name. And no other 
ebe, Word could have Go uſed to ſignify his proper Name, and to give it to his Body natural. 


that the Daugh- And if Land is given to the King and to his Heirs, he takes it in his Body natural, and not in 
ter ſhall not have 


* 92 * . * ; = . | 1 hat 
o ha his Body politic. And this is proved by the ſaid Caſe in 34. H 6. where the Party declared t 
chaſed, beexule the King nt ſeized as of Fee, ad did not ſay in jure Corone, and Exception was taken to it be- 


8 cauſe he did not ſay in jure Coronæ, and diſallowed. * And it is there ſaid, that if the King is 


and as ſuch ſhallſejzed of Land parcel of the Crown, and parcel by Purchaſe, and dies leaving a Son and a Daugh - 
go tothe younger 


beach ter by one Venter, and a Son by another Venter, and the Son enters and dies without Iſſue, the 
ker Lands = Poe? ſhall have the Lands .. and the Son the other, ergo a Purchaſe of the King 
SP. « Bac. abr. does not go to the Body politic, but to the Body natural. And if Lands in Gavelkind are gr 
193. ven to the King and to his Heirs, and he dies having Iſſue two Sons, Southcote ſaid that both ſha 
| Lamb Peramb. inherit together, and the eldeſt being King ſhall not have the whole, and ſo, it was ſaid, 1 | 
5:6. followsthisraken in a certain Book, ergo a Gift to the King and to his Heirs veſts in the Body natural of the 
Opinion. But ſee 


dle conta Co King, and ꝓt in the Body politic, for if it had veſted in the Body politic, then the eldeſt alone 


Lt. 15. b. Ro-ſhould have had it. So here the Remainder in Tail to King Henry 7. and to the Heirs Males of 


b nf. of Gavelk. 


. pen a4 (e his Body ſhall veſt in his Body natural, and in that Body he ſhall enjoy it,“ ſo that if he had been 


gr HK J-depoſed or removed from the Office of King, yet he ſhould have held this Land as Land N 
1 Keb. 506. Is | | 


Ay Rk 77» where this Opinion is denied to be Law by Truiſden J. m Supra (5). 


ah. 


— X — — — 
Willion verſus Berkley. in C. 
ed by him in his Body natural. But, he faid, if the King had a Villain in right of his Crown 
why had purchaſed Land, and the King entered into it, there he ſhould have 5277 Right of **. — 
Crown, and ſhould hold it in his Body politic, becauſe in that Body he enjoyed the Villain. * see Pon 9 
» And where a Man has a Thing by_Reaſon of -another, the Thing which comes by Reaſon of ee. 
the other ſhall be had in the ſame Capacity in which the other that was the Means thereof was on this Ground, 
enjoyed. And therefore, he ſaid, in 41. Ed. 3. in Aſſize it is taken that if a Biſhop, who has a pag? ee 
Villain in right of his Church, enters into the Land purchaſed by his Villain, ic ſhall be intended ke to the fame 
in right of his Church. So if the King has a Seigniory in right of his Crown, and the Tenant 
ceſſes or diſclaims, whereby the King recovers the Tenaacy, he ſhall hold it in right of his Crown, , #*: Ee. 3. 
becauſe in that Right he held the Seigniory which was the Cauſe of che Recovery. But here this 8 
Remainder in Tail to King Henry 7. is a new Thing that came only. by Purchaſe, and not by K. N 
Reaſon of another Thing, and therefore he ſhall be taken to hold and enjoy it in the Capacity of lenage 46. 77 
his Body natural. | 10 | e 
Then as to the laſt Point, viz. if the King ſhall be reſtrained and bound by the Statute de donis 14. b. Ha. 
conditionalibus, ſo that after Iſſue had he could not have Power to alien: The Counſel for the De- f. p,73% Gel. 
fendants faid, that firſt the Common Law is to be conlidered, and the Miſchief that was befdre $ 234- 
the Statute; ſecondly, the Purview and Intent of the. Statute ; and thirdly, the Eſtate and Pre- | 
ative of the King. And as to the Common Law before the Statute, there was but then ! one AI. 4. 
Eſtate of Inheritance, and that was a Fee-ſimple, but theſe Fee-ſimple Eſtates were in two Man- 6 Ce. 4. 7 
ners, the one a Fee-ſimple abſolute, the other conditional. The F ee · ſimple abſolute was when ald 0 * 
Land was given to a Man and to his Heirs; the other to his Heirs of his Body, which was alſo bs Pot 239, 
a Fee-ſimple, but in this laſt Eſtate there was a Condition annexed to it, that if he died without 88 7445. 
Heirs the Land ſhould revert to the Donor. Which Condition was implied in the Words as wel! 
as in the Intent, for in that the Gift is to one and to his Heirs of his Body, and no further, there- Fach 105. 
in it is implied that if he has no Heirs of his Body, the Donor ſhall have the Land again. And e Ig. 
hereupon there was a Writ at the Common Law for Recovery of the Land if the Donee died with- e 
out Iſſue, viz. a Formedon in Reverter, which the Statute ſays is common enough in the Chancery, Fe "4%. 
But a Form den in Remainder for him in the Remainder of ſuch Eſtate lay not at the Common Finch — 
Law; for a Remainder could not be appointed over upon ſuch Eſtate before the Statute de doyis a 
was made, becauſe a Gift to one and to his Heirs of his Body was a Fee-ſimple, whereupon no Ys = . 
Remainder can be appointed over, 'for a Remainder cannot be limited upon a Fee-ſimple de- 359: Goulaw. 5, 
termined, * But if the Donee had Iſſue, then he might have aliened, and by this Alienation have 140, ; Foo 


barred his Iſſue for ever; for they conſtrued the Gift all one as to this Purpoſe when Land wag ! £** 271. 


— 


2 Fincha67,268, 


given to one and to his Heirs of his Body, and when it was given to him and to his Heirs, if he Vin. Abr. 7. 
had Heirs of his Body. So thatthey took: this as a Condition, and when the Donee had Iſſue, ten A. pl, 
then they took the Condition to be performed, and that he might then alien, becauſe he had ſuch 016 
Heirs as were limited in the Gift. But if he had died without any Iſſue, or if he had had Iſſue, “ 1 Mod. rog. 
and that Iſſue had died without Iſſue, the Donor ſhould have had a Formedon in Reverter. For * okay a 
in M. 4. H. 3. Fitz. Formedon 64. as Southcote cited it, a Man brought a Formedon in Reverter wick 176. Pig. 
for Lands given in Frankmarriage, becauſe the Iſſue of the Donee died without Heir of his Body, Jr; 
and it was adjudged that it lay well for the Donor or his Heir. * And if the Donee at the Von 239 5 
Time of the Alienation had no Iſſue, but after the Alienation had Iſſue, who died without Iſſue, 1 

ſuch Alienation ſhould not bind the Donor, but the Donor ſhould have a Formedon in Reverter. Carlos . 25 
For Southcote alledged, that in“ 30. Ed. 1. in Itinere Cornubiæa a Man brought a Formedon in Re- *** 239 (f). 
verter, for that the Donee died without Iſſue; and the Tenant ſaid that the Donee aliened before 

the Statute, and had Iſſue, and the Demandant ſaid that he had not Iſſue when he aliened, and * C0. Lit. 19 a. 


there the Court compelled the Tenant to anſwer if he had Iſſue alive when he aliened, wherefore Pooth 8 3 


the Tenant ſaid that he had Iſſue alive when he aliened, and the Demandant e contra. By which {1 6. Len 239, 


Caſe it appears that if the Donee had Iſſue at the Time of the Alienation, ſuch Alienation ſhould hy a Gee 
bind the Donor, but if he had no Iſſue at the Time of the Alienation, then the Alienation ſhould 

not bind the Donor, altho' he had Iſſue afterwards, becauſe the Condition was not performed at} O. Litt. rg. a, 
the Time of the Alienation, that is, he had then no Iflue of his Body. So that they conſtrued 4 Sat LEI 
the Gift that the Donee might alien after Iſſue had, which was contrary to the Intent of the Do- 

nor, for he intended that the Land ſhould come back again to him whether the Donee had Iſſue Ay ond r pou 
or not, if ſo be that all the Iſſues were dead, and that the Iſſues (whilſt there were any) ſhould * 7 Co. 35. 1 


have the Land, and no other. And the Expoſition which they then made of the Gift, viz. thar Wing * 


Max. reg, 


the Dovee might alien after Iſſue had, was contrary to the Will of the Donor, as the Preamble of 8. Pl. 1 2 Bac. 


the Statute de donis ſays, it ſeemed and yet ſeems hard, Sc. Which being a great Miſchief, the King woe 
and the whole Parliament intended to reniedy it, as the Statute itſelf purports, which ſays, where- u Fitz. Forme- 
fore our Lord ihe King perceiving how neceſſary and expedient it is to provide Remedy in the aforeſaid ses. 
Caſes, bath ordained that the Will of the Giver, Ec, ſhall be obſerved, Ec. So that for a great Griev- 
ance they provided a full Remedy. And the Act ſays afterwards, if a Fine be levied hereafter 
Upon theſe Lands, ipſo jure ſit nullus, whereby it is ordained that a Fine (altho' Fines were then 
greatly regarded) as to the * Right ſhall be void againſt the Iſſues or the Donor. Which three 09. 2 
lauſes, viz. it ſeemed hard, c. and, wheref:re the Lord the King perceiving, c. and, that the Fine 
all be void, Sc. intimate to every Man (as Cholmley the Recorder ſaid) the great Conſideration which 
Legiſlature had in the making of the Act, and that they apprehended the Grievance to be 
W. great, and intended to make the Proviſion for it general without any Exception; and the 
2882 the Purview ſhew the ſame, viz. / hat the Will of the Giver, according to the Form in the 
8 ed of mM manifeſtly expreſſed, ſhall be ſrom henceforth objerved, Sc. Which Will of the Donor 
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Matter diſcloſed in Traverſe of an Office there was a Demurrer in Law; and there it is well de- 
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gafety of Inheritances, or the public Utility of the Realm. And as in the ſaid Statutes of Uſurpation, - 
of Uſury, and others which concern the Reality. or Inheritance, or the public good of the Realm, 

the Expoſitors of them have conſtrued them to include and bind the King by the general Words, 
without any ſpecial Mention of him, fo have they expounded this Act de donis conditionalibus to 


„ 


bind the King, and eſpecially upon this Reaſon, viz. becauſe the King andi the Realm have ordain- 


ed that the Will of the Giver, according to the Form in the Deed of Gift manifefly expreſſed, ſhall front 

benceforth:be obſerved, ſo that thereby it has made the Will of the-Donor only to be reſpected and 

regarded, in which Words (as Walſb ſaid) the King has ſubmitted his own Will to the Will of 
her; and that by Act of Parliament. So that every one that can ſay, this is the Will.of © 

« the Donor expreſſed in the Charter or Conveyance,” may thereby bind the King, and take from 

him all Elections to have it as a Fee- ſimple conditional, as well as the Power to alien after Iſſue 

had, and may ſay to him, ** it is not the Will of the Donor that you. ſhall have a Feet ſimple, -or 1 

« that you may alien after Iſſue had,” So that the King may by Juſtice bind himſelf to the Will 

of another, and cannot go from it; for, he ſaid, the King has in him three Things, viz. Power, 


uſtice, and Mercy: Power to do, Juſtice to enforce him to do, and Mercy to reſtrain him from 
doing. The laſt of theſe is exerciſed: in Matters that touch himſalf,. but Juſtice to enforce him to 


do has Reſpect to Things which concern the Public, ſo that every Subject may claim from him 
| Juſtice, and the King is forced by Juſtice to do that which he ought, And ſo the Lord Berkley: 
might 


ſay to the King. you have bound yourſelf by Authority of Parliament to the Will of; 


e andther, viz of che Donor, and by his Will you ſhall only have an Eſtate- tail, and. you have 


« no Power to alien the Land from the Donor, or him in Remainder, if your Tail be ended; 
nd your Tail is now ended, and therefore I who am in Remainder ought to have it.” So 
that he may claim from him that ro which he is bound by the Act, as another Subject is, and 
be may object to him the Act, which reſtrains him from ſaying that he has a greater Eſtate thai 
in Tail. And to prove that the King is bound by the Act, and thit he cannot ſay fince the Act 


that the Eſtate is a Fee ſimple conditional, as it was before the Act, the Caſe of Tenant in Tail 


attainted for Treaſon was alledged, in which Caſe, it was faid, the Iſſue in Tail ſhould inherit, 
and the King ſhould not have the Land againſt the Iſſue by reaſon of the Attainder. And to. 
this Effect the Caſe of the Earl of Kent was cited, who was Donee in Tail of the King, and com- 
mitted Treaſon againſt the King, which Caſe is in! Mich. 7. H. 4. coram Rrge, where the Statute; 

de donis conditionalibus is touched to this Purpoſe. And if the Iſſue in Tail might ſay againſt i Sea barre. 
King, that his Father was not, as to the ps Tenant of a Fee-ſimple conditional, but Tenant 251 (4). 

in Tail, and therefore that he ſhould not forfeit the Land to the King for Treaſon, this proves 37. H. 8. Bro. 


that the King ſhall be bound by the ſaid Statute, by reaſon of the Words (the Will of the Donor ö — yy 
ſhall be obſerved). 


M. 7. H. 4. 


1 Rol. R. 167. 
ng all bis Tenements or Hereditaments which he has of any Eftate of Inheritance : by which Words 2 Rol. R. 35 
viz. (of any Eſtate cf Inheritance) it has been taken that Tenant in Tail ſhall forfeit entirely the * — 
Lands entailed, but until this Act was made it has always been held and practiſed otherwiſe ſince 2000 
the Statute de dozis conditionalibus, viz. that the Iſſues in Tail ſhould inherit the Lands againſt go. 5 tag, rg. 
the King, cauſa qua ſupra. So in 4. H. 6. Tenant in Fee-ſimple, who held of the King in e 
ple, made a Gift in Tail, to hold of the chief Lord of the Fee, the Donee died, his Iſſue being 24>. 2 Hawk. 
within Age, and the King ſeized him as his Ward, and the Donor claimed him, and upon the 


exf. 18g, 


24”. 2 Hawk, 


P. C. 419, H<. 
2 Bac, Abr. 5; 6. 


| e Poſt 554. | 
bated whether the Donor or the Donee 1s ! enant to the King, and other Matters relating to the = P. 4. H. 6. 

Point of Wardſhip; and at laſt it was awarded by the Advice of all the Juſtices of the one Bench . 
and of the other, that the Hands of the King ſhould be ouſted, and that the Donor ſhould be re- Tenures 21. 


ſtored to the Ward, which he ought not to have been, if the King had not been bound by the Jr 
ſaid Statute de don's condition ibus; for if the Donee, as to the King, ſhould be as he was before 27. H. 8. 26. 
the ſaid Act, then he ſhould be Tenant of a Fee-ſimple conditional, in which Cafe he ſhould be hrs Tel, 
immediate Tenant to the King, and then the King ſhould have had the Wardſnip of his Iſſue, but Poſt 24x (c. 

in thai it was adjudged that he ſhould be in Ward to the Donor, and not to the King, therein 


all the Juſtices then took it that the King was bound by the Statute. So Half cited the Caſe « M. 3. H. 7. 


in 4. H. 7. and ſaid that it was found by diem ciauſit extremum after the Death of the Lady Dacres, Pk 3 
that one by Fine gave Land to another for Life, the Remainder to the Lord Dacres, and to the n 
laid Lady his Wife in Tail, and the Lord Dacres died, and the Lady Dacres entered upon the 

Tenant for Liſe, and diſſeized him, after which Diſſeizin the ſaid Tenant for Life re- entered, and 

was ſeized at the Time of the Death of the Lady Dacres, and that ſhe did not die ſeized of any 

other Land: And one came into the Chancery, and ſurmiſed that the Tenant for Life had ſurren- 

dered his Eſtate to the Lady in her Life- time, and ſo ſhe died. ſeized, and prayed a new Com- 

miſſion of meli inquirendum for the King, and had it, upon which the Commiſſioners ſat, and 

returned it, and it is there debated whether or no this new Commiſſion was well awarded, and it 

Was held clearly by all the Juſtices that the Commiſſion was badly awarded: © And one of the « Bro. Tenvre: 
Principal Reaſons was, that although, the Land was held of the King by Knight's Service, (as 96. 

the Caſe ought to be taken), yet it was held of the Donor in Tail, and not of the King, and 

then to enquire for a better Title for the King, where it appears that although it had been as 

wo ſurmiſed, yet the King has no Title, but another, viz. the Donor, it ought to be utterly 


void; for it is there ſaid, although the King might take the Services by the Hands of the Te- 


nant in Tail, becauſe he is in Poſſeſſion, yet notwithſtanding this he is Tenant to the Donor. And 
it was for this Cauſe chiefly that all the ſaid Juſtices held that the Commiſſion was badly awarded. 


1 | By 


2. a, Fitz . Lives , 


03. Co, Litt. 
d And this was always received for Law, and practiſed until the Statute oe £44 — b. 
26. H. 8. cap. 13. which enacts hat every one, who ſhall be attainted of Treaſon, ſhall forfeit to the 1] 9 
King 
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Ry which Judgment it is implied (as Walſh faid) that the Juſtices there held the King to be boung 

by the Statute de donis conditionalibus, for if he had not been bound by it, then the Surmiſe would 

have been ſufficient to entitle the King, for then the Donee ſhould have been ſaid, as to the King, 

ta have a Fee-ſimple conditional, and fo ſhould have held immediatly of the King, and not of 
the Donor: But in that they adjudged that he held of the Donor, and not of the King, therein 

it is implied that the King was bound, and that he could not ſay that the Donee had a Fee-ſimple 
« P.8,H.4.9.b. conditional. Alſo Southcote cited the Caſe in 8. H. 4. which, he ſaid, is abridged by Fitzberbert 
Ce Tits in Title Petition, and is thus, via. Tenant in Tail of the Services aliens in Mortmain, and the 
Petition . Time devolves to the King for Default of the other Lords, whereby the King ſeizes the Services, 
Bro. Mortmain cc and afterwards the Land eſcheats, the Iſſue in Tail ſhall have Remedy by Petition per Gaſcoigy ,"? 
N and this he ſhould not have if it was a Fee - ſimple conditional as to the King. So that theſe Caſes prove 
that the Judges in former Times have taken this Act to bind the King, and to reſtrain him from 
all Election to take the Eſtate as a Fee · ſimple conditional. And if they have ſo taken it in the 
Caſes above cited, a fortiore the King ſhall be bound in the Caſe here; for in the ſaid Caſes he 
was bound notwithſtanding he claimed in Right of the Crown, but here the Eſtate veſted in King 
Henry 7. in his Body natural, and in his fingular Capacity, as it is ſaid before, and not in his Bo- 
dy politic, in which Caſe he ſhall not have his Prerogatives in fuch Latitude as he ſhall in Thingy 
which he enjoys in his Body politic as King. But this here veſts in a more inferior Degree, and 
more diſtant from Prerogative, for which Reaſon it ſeemed to them that the Alienation of King 
Edward 6. ſhall not prejudice the Lord Berkley, but that his Entry is lawful, and that the Plain. 


b See Ante 213 


(*).andtheBooks And although it be ſo, yet here King Henry 7. took the Remainder in his Body politic, for 
< M.z. H.7- Henry 7. and he is named by the Name of his Body politic, as well as by the Name of his Body 


88 — natural, and he has Heirs as well in the one Body as in the other, ſo that the Words are indiffe- 


= Finch i. Henry 7. to take it in that than in the other Capacity, according to the Arguments made on the 
8 1 og other Side, for they agree that in this Body he has a greater Prerogative and greater Liberty than 
244 (5). in the other, and if it be ſo, it is more beneficial for him to take the Land in the Body politic 
M. 5. Fa. 4. than in the other. And therefore upon this Account he ſhall be taken to receive it in that Body, 
7. pl. 1g. Fitz, becauſe the Law adjudges it beſt for him. Bur, they ſaid, it is not neceſſary to reſt upon this 


g.. a Ui Point. For although the Law ſhould adjudge that King Henry 7. took it in his Body natural, 


31. and not in his Body politic, yet they ſaid that he is not void of Prerogative in regard to Things 
e That the King which he has in his Body natural, but he fhall have Prerogative and Liberty here, admitting 
en = ye ng that he took the Land in his Body natural, to have a Fee-ſimple conditional, and to have Power 
Ed, 4- 77: b. to alien pot prolem ſuſcitatam, as he ſhould have had if he had taken it in his Body politic. For 


2 when the Body politic of King of this Realm is conjoined to the Body natural, and one Body is 


at Uſes 37. Dy. s. made of them both, the Degree of the Body natural and of the Things poſſeſſed in that Capacity 
11 is thereby altered, and the Effects thereof are changed by its Union with the other Body, and don't 


780. C. pl. 2. remain in their former Degree, but partake of the Effects of the Body politic. © And therefore 
ang oo ty od it appears in 1. H. 7. that the ſame King Henry 7. was attainted by Parliament, and it is there a- 
Cro, 5%, 51. greed by all the Juſtices, that eo inſtante that he took upon him to be King. he was a Perſon 
J. Ls 5d. able, and diſcharged of the Attainder. And the Reaſon thereof is, becauſe the Body natural 


Lane 54+ 
Parr, $66,468 and the Body politic are conſolidated into one, and the Body politic wipes away every Impertec- 
Compt. J. C. tion of the other with which it is conſolidated, and makes it to be in another Degree than it 


54, a-Bac. Real. ſhould be if it were alone by itſelf. ©* So Walſh ſaid, where King Richard 3. was enfeoffed to the 


on Stat. of Uſes 


346. Cüb. Law Uſe of others, and afterwards took upon him the royal Eſtate, the Law was taken that the Ute 
of Uſes, Ke. & was gone; and therefore an Act was made in the fr Year of his Reign cap. 5. that the Land 


6, 12, 179, 171. 


4 Bac, Abr. 190, ſhould be in Fee in the ceſtuy que Uſe. And the Cauſe why the Uſe there was gone by the com- 


og ogy lg mon Law, was not becauſe the Capacity of his Body natural was drowned by the Dignity royal, 


439, where the (for this Capacity remained after he was King, and in this Capacity he held the Land afterwards) 


— — but the Reaſon was, becauſe to the Body natural, in which he held the Land, the Body politic 


| *be takes the Wag aſſociated and conjoined, during which Aſſociation or Conjunction the Body natural partakes 


— of the Nature and Effects of the Body politic: And the Body politic cannot be ſeized to a 


tee, notwith- Uſe, no more can the Body * natural during the Time they are together, for it is drawn to the 
Randingthe 8- Quality and Effects of the Body politic which is the greater. For Richard 3. taken abſtracted) 


5 to Ga from King did not hold the Land, but Richard 3. being King held ir, who might not fo debaſ 
3 £ himſelf as to have Land to the Uſe of another. So that the Body natural, by partaking of the 
Read.on Stat. of Other, is not in the ſame Degree as it ſhould be if it was disjoined from the other, and the like 

Uſes. 346- the Land which he holds in the Body natural. For Bendloe ſaid, “ as a Villain that purchaſes 


b Liu. $272. free- land ſhall make it to be Villain- land according to the Nature of his Perſon who holds it 


qo bg > ſo e converſo, the Perſon of the King, which is moſt free, and has the moſt Prerogatives 3 
h Ibid, Franchiſes, ſhall make the Land which he holds to enſue the Nature of his Perſon, and to be 


. 4 fd. 3. demeaned according to his Privileges, * And he ſaid, if the King purchaſes a Manor to whic 


Glenn 1 4 Franchiſe is appendant, and afterwards aliens the Manor, the Franchiſe ſhall not paſs, and - 


2 


8 . ak Sad... 
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he ſaid, Thorp held in 43. Ed. 3. in a Quare Impedit: And the Reaſon is, becauſe notwithſtand- 
ing that the King purchaſes the Manor to him and to his Heirs, and that it ſhall veſt in his Bo- 
dy natural, yet to this Body the Body politic is annexed, which will not ſuffer the Franchiſe to 
bein Ee. Which Caſe proves that although the Body natural of the King is diſtinct in Capa- 
city from the Body politic, yes it does not remain diſtinct from it to all other Purpoſes. * So 54. NB: $29 
if the King in his Body natural and another purchaſe Lands in Fee-ſimple Jointly, they are not 105. — 
Jointenants, but Tenants in common, between whom Survivorſhip ſhall not hold Place: And een 23: 
{ if the Purchaſe be before he is King, after he is King the Jointure is ſevered. But if the Kiog , 5 
in his Body natural was to all Purpoſes as a common Perſon is in his Body natural, then he Forts ug 9 
might hold in Jointure with another, whereas no Body politic can hold in Jointure, And there- Grants 49, Bro. 
fore when the two Bodies in the King are become as one, to which no Body is equal, this double Prerogatize 77. 
Body, whereof the Body politic is the greater, cannot hold in Jointure with any ſingle one. y hn 6 
» So (Bendloe ſaid) if the King has a Seigniory in his Body natural, he may diſtrain for the Al-. 
rearages thereof in all the Tenant's Lands holden of others, by reaſon of the Acceſſion of the * 


royal Eſtate to his natural Body. So, he ſaid, if the King in his Body natural beſore he was King, 270 15 50 12 
or after, purchaſes Land in Fee· ſimple upon Condition, and the Condition is broken, the Feoffee r 


| . 2 2 \ _ 0. H. 7). 
cannot enter upon him for the Condition broken, as he might if the Eſtate royal was removed from * 
his body natural. And Puttrel put the Caſe in 10. H. 4. where the King as Heir of the Duke ( 80 


1 . v4 f oſt 243 (U. 
of Lancaſter brought a Scire facias to have Execution of Lands, and in the Writ there was the : 


Clauſe, quod. non omittas propter aliquam libertatem, and the Writ was challenged becauſe theſe 
Words are uſed in Writs where the King demands, as King, a Thing which belongs to the Crown 
but the Writ was awarded good, notwithſtanding that the Poſſeſſions of the Dutchy were ſevered 
from the Crown by Parliament: So that although he there demanded the Land in his natural « See ate 245, 
Body, he had Benefit of his Body politic, and thereby he maintained the Writ, which he ould (4)and the Books 
not have done if the Body politic had been disjoined from the Body natural. Wherefore it ap- 23 
pears by theſe Caſes, that although it ſhould be admitted that King Henry 7. took the Remain, Gl. and the w 
der in his natural Capacity, nevertheleſs he is not deſtitute of Prerogative in this Caſe, but by © 

the Conjunction of the "oy natural with the Body politic of King of this Realm and the Eſtate fSeeAntez3 gl 
royal he is advanced, and ſhall have his Privileges, an4 his Election to have a Fee-ſimple condi- and the Books 
tional, or Power to alien after Iſſue had, as ke ſhou'd have had if he had held it in his Body po- _—_ 

litic. So that if the Body politic of the King (if the King had taken the Land therein) might — 
have had an Election to have a Fee-ſimple, or Power to alien after Iſſue had, in the ſame Manner ere cited. 

he ſhall have here, though he takes it in the Body natural; and this is the only Point that re- > 18. Af. ol. f. 
mains to be diſcuſſed. And as to this, true it is that before the Statute de donis conditionalibus * all dar — 9 
Eſtates of Inheritance were Fee-ſimple abſolute, or Fee - ſimple conditional, and the Fee-ſimple n 
abſolute was as it is before recited, and the Fee-ſimple conditional was that which we now call 1 
an Eſtate- tail. viz. when it was limited that the Heirs who ſhould inherit the Eſtate ſhould 18, H. S. Fre. 


Tenant per Copy 


iſſue of the Body of one or two Perſons certainly named, which Eſtates were called conditional 24. B. N. C. 5. 


for the Cauſe ſhewn before. And becauſe theſe Eſtates were Fee-ſimple, no Remainder could x ins. 336. 


be appointed over upon the Determination of them, * for a Remainder cannot be limited over 2 


a | Gouldlb. 6. 
on a Fee-fimple precedent. And therefore a Formedon in Remainder, to claim a Remainder up- 2 Bonn. 44. 


on ſuch an Eſtate ended, lay not at the common Law, nor before this Statute. “ And the Heir oo A 


ſhould have had an Aſſize of Mortdancęſtor, before this Statute, againſt an Abator in all Caſes after i Finch 270. 


the Death of ſuch Tenants of a Fee-ſimple conditional. And there was no Formedon in Deſcen- 3 coho 


der at the common Law, but in one ſpecial Caſe, in which (by Bendloe) it lay at the common 2 Bac. Abr. 5857. 
Law, and there the Aſſize of Mortdanceſtor would not ſerve the Iſſue, and that was, * if a Man Lia. Abr. at. 


Formedon B. 


had Iſſue a Son, and his Wife died, and afterwards he took another Wife, and Land was given to pl. 1. 
him and to his ſecond Wife, and to the Heirs of their two Bodies begotten, and they had an- « s.p. 2 Brownl, 
other Son, and the Wife died, and afterwards the Father died, and a Stranger abated, there, 44: O. Bendl. 


$3, 190. 


be ſaid, before the Sta ute the Son could not have an Aſſize of Moridanceſtor, for one Point of 1 Flach 483. 


the Writ is, to enquire if the Demandant be next Heir to is Father, and that he is not, but z dh »:0- 
» . * o . . 0 A in, Abr. rik, 
the eldeſi Son is his next Heir, for which reaſon ſuch Writ Would not ſerve upon his Title, and Formedon. B. 


therefore before the Statute he ſhou!d have had a Formedon in Deſcender, which was no other than A Gs 


a Writ founded upon his Caſe. So that, by him, a Formedon in Deſcender lay in this ſpecial medon 55. Co. 
Caſe at the common Law before the Statute de donis conditionalibus ; and to prove the ſame he cited . 82-0300 


the Book of 5. Ed. 2. But yet, he ſaid, this Writ was to recover a Fee-ſimple. So that all ſuch 140, * 


Eſtates were Fee: ſimple, that is, Fee- ſimple conditional, * And after Iſſue had the Donees had 1 py. 3 10. pl. Ea. 


Power to alien, and thereby to bar as well the Iſſues, as the Donor if Iſſues had failed. And oo er ban 
this the Statute rehearſes, and the makers of the Act intended to relieve both the one and the Vin. Abr. tir. 


other in this Point. And therefore it has ordained that the Will of the Giver, according to the Form 4 
in the Deed of Gift manifeſily expreſſed” ſhall from henceforth be obſerved; ſo that the Purview is, 
that the Will of the Donor ſhall be obſerved, and therefore the Donee cannot alien to bind the n on HE x 


. , - (D. and the 
ight of the Iſſues or of the Donor, and ſo the Statute reſtrains the Power which the Donee Books there cit- 


by the common Law. But although the Purwfew is general, viz. that the Will of the Giver, = 
Sc. ſhall be obſerved, 6c. without any Exception in the Words, yet there is an Exception in the A That the King 
Intent, which in the Expoſition of the Act is as ſtrong and full as if it had been expreſsly men- is not bound by 


tioned, and that is, that the King is excepted, ® For it is uſual for the - Legiſlature, in Acts * 
of Reſtraint which they intend to bind the King, to name him expreſsly, and if he is not ex- he is ſpecially | 
preſsly named, it has always been taken heretofore that the Legiſlature intended only to bind the — 10 
Subjects, and to make the Act extend to them, and not to the King, for he is favoured * in all 231 Compt. J. 
Xpolitions of Acts. And becauſe it is not an Act without the King's Aſſent, it is to be intended c * 

| | that cob. 38. 
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that when the King gives his Aſſent, he does not mean to prejudice himſelf or to bar himfer - 
of his Liberty and Privilege, but he aſſents that it ſhall be, a Law among his Subjects. And ſo 
maſmuch as the Act is made by the Subjects, who, it is to be preſumed, would not reſtrain the 
| King, and alſo by the King himſelf, who cannot be prefumed 6? mean to reitrain himſelf, the 
Expoſitors of Acts heretofore have well collected from the Intent Bf, them, that the King ſhould 
be exempted out of the general Words of Reſtraint, unleſs he is expreſsly named and reſtrained, 
& T. 12. H. 7. And ſo( Bendloe ſaid) in Stener's Caſe in 12. H. 7. where the like Matter was debated, 17cwick held 
838 R that where the King has an Intereſt at common Law, and a Statute is made which takes away the 
W. Joges 21. Liberty of alk Men, * the King and his Liberty is not taken away, unleſs he be nained, in the 
Snaw. ge, Statute. And to prove that the King is not bound, unleſs he he named in the Act, the Statute 
4 Bac, Abr-x98. of MWeſtminſter 3. cap. 2. was alledged by Pultrel, which limits how the Feoffee of the whole Land 
2 ſhall hold, and how the Feoffee of Part ſhall hold, and provides that if the Tenant aliens Part 
if an At of of his Tenements, the Feoffee ſhall hold immediatly of the chief Lord, and hall be. forthwith 
2 charged with the Services for ſo much as appertains or ought to appertain 4e the ſaid chief Lord fer 
Wears thall be the ſame Parcel, according to the Quantity of the Land or Tenement ſo fold: And ſo in this Caſe the 
h ar fowl 2 fame Part of the Service ſhall remain to the chief Lord, to be taken by the Hands 15 the Feaffie G. 
So that hereby it is enacted, that the Feoffee ſhall hold of the Lord for the ſame Parcel, and that 


King ſhal 
Feen by uch. Part ef the Service ſhall remain to the Lord, to be taken by the Hands of the Feoffee : Which 
1 Clauſe is as much as to ſay, that the Lord ſhall have for Parcel, and no more; and the Clauſe 
Hit welten, is general without any Exception, b and yet it has been taken ever fince this Act, that if the 
Kelw. 35a. pl. 3. King's Tenant makes a Feoffment of Part of his Tenancy, the King ſhall have all the Services 
F. N. B. 35. a. by the Hands of the Feoffee, or all by the Hands of the Feoffor, for before the Statute the 
N „ Law was, that the Lord might have all the Services in every Part of the Tenancy, and migit 
Bro. Teruzs diſtrain for them in every Part if they were not paid, and the King is not ſpecially named in 
. the Purview of the Act, and therefore he is not reſtrained by the Act, as it has been expounded, 
for the Cauſe aforeſaid. So, he ſaid, the Statute of VMeſtminſter 2. cap. 16. ordains, that where 
divers: Inheritances deſcend at one Time holden of ſeveral Lords by Knight's- Service, that Lord 
ſhall from benteforth have the Wardſhip, of whom the Child's Anceſtor was firſt enfeoffed ; yet this 
does not reſtrain the King, but that ſince this Statute the King ſhall have, the Wardſhip where 
the Anceſtor held of him by Poſteriority, as well as he ſhould have had by his Prerogative be- 
fore the Statute, becauſe he was not named therein, and therefore he was not intended to be re- 
ſtrained by it, according to the Expoſition of the Sages of the Law. And therefore where the 
© Statute or Treatiſe de Prerogativa Regis cap. 2. ſays, that the King ſhall have the Marriage ef 
Heirs within Age, c. whether the Land of ſuch Heirs have appertained to the Crown of ancirnt 
Continuance, or that it came by reaſon of Eſcheat, being in the King's Hands, &c. without any reſ- 
pect to the Priority of Feoffment, although they held of others ; this was but an Affirmance of the 
King's Prerogative, which he had by the common Law before. So, he ſaid, the Statute of 
7. Ed. 1. de Religiofis, which prohibits all religious Men from taking Lands or Tenements of any 
one under the Penally of forfeiting the ſame, c. does not bind them from taking Lands or Tene- 
ments of the King, for the King not being named is not reſtrained from giving Lands or Tene- 
K ments to them any more than to any other, without any Forfeiture to enſue to his Patentees 
upon ſuch Account. So, he ſaid, the Statute of Marlbridge cap. g. enacts that if any Inherit- 
ance (whereef but one Suit is due) deſcend unto many Heirs, as unto Parceners, <©hoſo hath the eldet 
*F.N.B. 1:9 Part of the Inheritance, ſhall do that one Svit fer himſelf and his Fellows; but this does not reſtrain 
t. 4 Bac, Abr. the King, for if Land holden of him deſcends to many Coparceners, then all the Coparceners 
209, rc ought to do the Suit, as well after Partition as before: And fo, he ſaid, F. N. B. holds in the 
B. fo. 36. V/rit de exoneratione ſectæ ad Curiam, for the King not being named is not reſtrained by the Sta- 
F Se Ante 256 tüte, but he ſhall have his Suit of all, as he ſhould have had before the Statute; but if the Land 
(1Jandthe Books be held of another, then the eldeſt Siſter only or her Feoffee ſhall do the Suit. * And ſo the 
ere gte. Statute of Magna Charta cap. 11. which ſays, Common Pleas ſhall not follow our Court, does not 
bind the King, but he may ſue iche King's Bench for his Debt, or in other common Pleas in 
* Ante 236 which he is Plaintiff, * And the Caſe before cited of Addition in an Indictment was admitted 
f to be as it is there vouched ; but, it was ſaid, the Reaſon is, becauſe the Statute of 1. H. 5. cap. 5: 
is, that in Writs original of Actions perſonal, Appeals, and Inaiftments, in which Exigent ſhall be 
awarded, Additions be made, Sc. So that an Indictment is preciſely expreſſed in the Statute, which 
Indictment is the King's Suit only, and therefore the King is plainly contained in the Word Ii. 
diftment, but not in the other Actions, and therefore it was ſaid that in other Actions he {hall 
not be bound by, the Statute. And as in the Caſes above recited the Law has been taken that 
. the King ſhall not be reſtrained by the Acts, unleſs he be expreſsly named in them, ſo has it 
F. N. B. 217. ; a | 1 F 
My been taken heretofore that he ſhall not be bound by this Statute de donis conditionalibus. And 
i vide Contra hereupon Puttrel cited the Opinion of Juſtice Fi!zherbert declared by him in his Natura Breviun, 
Poſt 24) (f. in the Writ of Formedon in Deſcender called igſimul tenuit, viz. * that the Land entailed ſhall be 
8 +; charged in the Hands of the Heir for the King's Debt due by the Anceſtor, for Inſufficiency 
B.N.C.$113.of Land in Fee-ſimple, where Fitzberber Further ſays, „for ſome ſay that the King is not 
aA val we ” bound by the Statute de donis conditionalibus, but that he is in like Caſe as he was before/ 
6 Co. 6. b. „ the Statute.” And the Writ of the Regiſter is there recited, whereupon ſo much may be col- 
5 6% lected that the Lands entailed ſhall be charged. * Alſo Carus ſaid, that if the King be ſcized of 
2 Rol. Abr. :04- a Manor, and gives a Stranger an Acre of the Manor, to have and to hold to him and to bis, 


=o BRETT Heirs of his Body begotten, without expreſſing any Service, the Grantee ſhall hold of way by 
; | night s- 
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Knight's Service in capite, for in ſuch Caſe it appears in 21 ſs. that upon the Alienation of the 221 a6. pl. 15. 

Donee without Licenſe, the King ſeized the Land for a Fine by ] udgment, which he cught not OPT pt 

to have done if the Donee had not held in capite. And if it ſhould have been ſo that the Rever- 58: a. Fitz. Li 

Gon was left in the King, and that the Donee was only Tenant in Tail, then of Neceſſity the Do- 34. 

nee ſhould have held of the K ing as of the Reverſion, which is not in capite any more than where 

a Man holds of the King as of a Manor; for when one holds of the King by Reaſon of another eM. 29. H. 8. 

Thing, there it is not in capite. And foraſmuch as he ſhall there hold in capite, it is thereby — 57. 
roved that the King for his Advantage, viz. to have a Tenure in capite, may ſay that the Donee B.N.C 5113. 

has a Fee-ſimple conditional, as he had before the Statute de donis conditionalibus, and that he Probe Fon + 

not bound by the Statute, And there is no Doubt but that for his Advantage he may alſo ſay 2 Rol.Abr, 504, 

that the Donee has only an Eſtate-tail, and that the Reverſion is in him, but in that he may 1 

claim a Tenure in capite, therein it is implied that the King ſhall ſay that the Donee has a Fee- 

ſimple conditional, and that he is not bound by the Statute de donis conditionalibus, but that to 

claim a Seigniory or ſuch other Advantage he is at Liberty as he was before the Statute. © So if © Contra Ante 

the King's Tenant makes a Gift in Tail, and the Donee dies, his Iſſue being within Age, he ſhal! 2 (e) Poſt 243 

be in Ward to the King, and ſo it ſeems by the Book of © 4. H. 6. before cited; but the Reaſon wh 8 

the King had not the Ward there, but the Donor, was © becauſe the King had always accepted thc 1 

Services of the Donor, and ſo had choſen him for his Tenant; but if he had not done ſo, it was Tune. 

ſaid, it ſeems by the Book that he might well enough have had the Wardſhip of the Iſſue of the * Vide Contra 

Donee, becauſe he remained, as to the King, Tenant of a Fee- ſimple conditional. And yet ad- une 

mitting that the King (if- he had not accepted the Donor for his Tenant) could not have had the 

Iſſue of the Donee in Ward, and allo admitting that Tenant in Tail (until the Statute of 26. 

H. g.) ſhould not forfeit his Land to the King for Treaſon, and admitting the other like Caſes put 

on the other Side, yet they are not like the principal Caſe here; for in thoſe Caſes the King took 

his Titles under the Title of a Subject, viz. of the Tenant in Tail, who was once bound by the 

Statute when the Tail was in him, and therefore in that . Caſe there is greater Reaſon why the 

King, who claims by Wardſhip, or for Treaſon, or upon other ſuch Ground under his Eſtate, 

ſhould be bound as he was; but here there never was any Eſtate-tail in a Subject, for the E- 

ſtate was firſt limited to the King himſelf, in which Caſe there is more Reaſon to give the King, 

who took the Eſtate in Remainder immediately, the Liberty which he had before the Statute, 


viz. to have a Fee-{imple conditional, and ſo to make the Remainder void, than there was in the 


other Caſes where the King took his Eſtate by others whom the Statute once bound as Subjects, „, Ed. 3. 38. 


I. 4. M. 2c. 
and where he had no Intereſt but under their Eſtate. So that the Reaſon of thoſe Caſes differs Ed. 3: 48. Fitz, 


greatly from the Reaſon of the principal Caſe, and they are ſtronger againſt the King than the prin- 35" 1 
cipal Cafe is. And therefore for theſe Cauſcs it ſeemed to them that King Henry 7. might at his 1 Rol. R. 256, 
Election take the Eſtate as a Fee- ſimple conditional, in which Caſe the Remainder is void, and ne 
after Iſſue he had Power to alien, and the Alienation of King Edward 6. is an Election that 2 Finch 39. Poſt 
he and King Henry 7. and Henry 8. would take the Eſtate as a Fee ſimple conditional; and ſo 557 
the Lord Berkley had no Title or Right of Entry, and conſequently the Plaintiff ſhall recover. 

And Note, Carus ſaid in his Argument that if the King's Tenant for Lile is impleaded, and 


makes Default after Delault, the King ſhall not be received by the Statute of Weſimirſter 2. cap. 


. . , : . EM. 74. H. 8. 3. b. 
3. becauſe if he ſhoul be received the Demandant ſhould count againſt him de nove, for he is P Fineux, H. 21. 


in the Place of Tenant ; * and, he ſaid, a Man cannot count againſt the King, but he ought to ſue jy, 7: 4 af 
to him by Petition. And therefore altho' the Statute gives Receipt generally to him in Reverſion, 4 Co. 8.5. 
yet the King was not meant therein, for it was not the Intent of the Statute to debaſe him fo 42. b. f Pack 
much as to make him ſtand to Defence as Tenant in the Suit, in the ſame Manner as a common 4» 55, 237. 
Perſon is; and, he ſaid, that in 25. Ed. 3. it is adjudged accordingly, viz. in a Scire Facias up- 3 . 
on Default of Tenant for Lite the King in Reverſion ſent his Writ to be received by his Attorne | 

and his Serjeants, and the Court was there adviſed that the King was not receivable cauſa 4. . £4 3: 
qua ſupra. | | 


. ceit 28. 

Afterwards in Trinity Term 4 Elizabeth, the Juſtices argued upon the Matter in Law as fol- 2, 7 
lows. Weſton Juſtice : It ſeems to me that the Plaintiff ſhall recover. Firlt of all it is to be con- n 
ſidered how the Eſtate which we call an Eſtate tail was before the Statute de donis conditionalibus, 
and how it is ſince; and ſecondly, how the Remainder veſted in King Henry 7. and laſtly, if he 


is reſtrained and bound by the Statute. * And by the Common Law before the Statute de donis i See Ante: 


CO | | 35 
condilionalibus there were two Eſtates of Inheritance, the one a Fee-ſimple abſolute, as where a (4) an theBocks | 


Man had Lands to him and to his Heirs generally, and the other a Fee-ſimple conditional, as _ 
where a Man had Lands given to him and to his Heirs of his Body, which Eſtate to him and to 

his Heirs of his Body was greater than an Eſtate for Life, for the Word ( Heirs) makes it oreater 

than for Life; ſo that if he had alien'd before Iſſue the Donor ſhould not have entered for a For- 

ſeiture, as the Leſſor * ſhall do upon the Feoffment of Tenant for Life; nor ſhould he have had & Lit. $415- 
a. Writ of Error upon an erroneous Recovery againſt ſuch Donee, as a Man ſhall have ' upon | 

an erroneous Recovery againſt his Tenant for Life; nor ſhould he have had a Writ of ad termi- 5 
num qui præteriit, if he had died without Iſſue, for he had a Fee ſimp'e, tho' this Fee ſimple 

was upon Condition, as the Statute terms it, viz. that if the Donee died without ſuch Iſſues as 

vere limited, then the Land ſhould revert, whether the Donor had expreſſed the ſame by Words 

in the Deed of Gift, or not, for if he had not expreſly mentioned it, yet ſo much was implied in 

the Gifr, and the Law ſupplied the Words if they were omitted in the Deed of Gift; and if the 
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Words wete expreſſed in the Deed of Gift, yet it was not a Condition in Deed, but offly a Con- 
dition in Law, becduſe the expreſs Mention of it would have been. meerly Surphiſage 3 for thete 
is no Condition in Deed but what may be broken during the Eſtate given, whereas this Condition 
could not, and therefore it was a Condition in Law. And Conditions in Law are of two Softs, 

t See Litt. $432, the one determines the Eſtate, * as a Leaſe to an Abbot during the Time that he ſhall be Abbot, 

394. 10 Ce. 41. or a Leaſe to one during the Time that he ſhall be Serjeant at Law, or duting the Time that he 

age ty ſhall live fingle, for in theſe Caſes if he is removed from being Abbot or Serjeant at Law, or if 

Poſt 413 (8). he takes a Wife, the Eſtate is ended. The other Condition in Law dots not detetmine the Eſtate, 

u See Ante 435 as the Law adds a Condition to the Eſtate of Tenant for Life, that he ſhall not do Waſt, not 

&) and che”... make a Feoffment, and to the Tenant in Fee Simple that he ſhall not ceſſe or diſclaim, but if 
ed, they break the Cond.tion the Eſtate is not determined umil Suit or Entry is made. But in the 

» That in this other Caſes the Eſtate is determined preſently, and the Poſſeſſion is caſt upon the Leſſor. Ang 

Caſe the ſecond in ſuch Degree was the Condition in Law in our Caſe before the Statute z for if the Done had 

Huſband 1, died without Iflue the Condition was broken, and the Eſtate determined, and the Freehold caſt 

—_—_ ne Donor. But altho' for Default of Iſſues of the Donee the Land ſhould revert to the 

tefy before the Donot, * nevertheleſs if the Donee had Iſſue he had Power to alien, and thereby the Iffue was 

P. x5, Ed. 2 barred of the Land, and the Donor of the Reverſion if Iſſue failed, as the Statute ſhews, which 

35 Ed, x. In, ThingFare now redrefſed by the Act. And the Act is reſtrictive in three Points; the firſt is, 

Cornub. Fitz. where before the Statute the Donee had Power to alien after Iſſue had, (as it is ſaid above) and 

Bro. Eſtates 5 t. thereby to bar the Iſſues, and the Donor of his Fermedon in Reverter, now this Liberty of the Do- 

4 225 nee is reſtrained, ſo that upon ſuch Alienation the Iſſue ſhall have a Fermedon in Deſcender, and 

But a Finch 126, the Donor a Formed:n in Reverter if the Iſſues fail, and by ſuch Suit the Alienation ſhall be de- 

— feated, and the Land taken from the Alienee. The ſecond is, * if the Gift had been to Huſband 

Zee to the con- and Wife and to the Heirs of their Bodies begotten, and the Wife had furvived; there her ſecond 

trary, for eat. Huſtand, if he had Iſſue by her, ſhould have been Tenant by the Curteſy, which is now 7 re- 

inheritabletothe ſtrained. The third is, * where the Eſtate of the Donee before the Statute was a Fee-fimple, now 

8 . ... by the Operation of the Act and by the Intent of the Makers of it the Eſtate is abridged, and 

104.2Finch12s. made an Eſtate-tail, and the Fee-limple is in the Donor, and a Reverſion made of it, and the 

z Co. Litt, aa. Fee · ſimple may now be given over in Remainder, ſo that the Eſtate is divided, and whereas the 

G. Bendl 35 Donee had the whole Eſtate before, now by the Effects of the Statute he has but Part of it, ſo 

beider; Cale, that there are great Reſtrictions made by the Statute, And thus was the Eftate before, and thus 

Garnet g. is it fince the Statute, as I apprehend. | 

Poſt 248 (e). Then as to the ſecond Matter, the King has two Capacities, and he comes to ſome Things 

«2 Ea. a fi, meerly as King, as * Treaſure-trove, * Lands eſcheated tor Treaſon, and the like; and to ſome 

Corone 436. other Things he comes not as King, as if Lands deſcend to him from any of his Anceſtors. But 

ory . here the Remainder was entailed to King Henry 7. fo that there is both the Name of Baptiſm, 

Expoſit. Vocab. and the Name of his Body politic, viz. ng, and he may take in his Body politic as King to 

4 Finch 15, him and to his Heirs, or as King to him and to his Succeflors z for he may have Heirs in his 

Cowel's Init. 67. Body politic, and he may have Succeffors in his Body politic. And therefore a Gift to him his 

Poſt 322 (f). Heirs and Succeſſors is good to the Body politic in both the Limitations, for if the Heirs fail 

vas Afs. pl. 49. it ſhall go to the Succeffors ; and his Heirs, as Heirs to the ww may take in their Bodies poli- 

ESE tic. For there are Diſtinctions of Bodies politic, that is to ſay, between thoſe which are made by 

2 Tongue. the King's Letters: patent, and thoſe which exiſt at Common Law. For thoſe which are made by 

of 322 (g). the King's Letters-patent, as Dean and Chapter, and Mayor, and fuch like, cannot purchaſe in 

e vin. Abr. tit, Succeſſion by the Name of Heirs, but only by the Name of Succeſſors. But the Body politic of 

Lr J the King is a Body politic by the Common Law, which may take in the politic Capacity, by the 

234 (%%). Name of King, to him and to his Heirs, or by the Name of King, to him and to his Succeſſors; 

| and notwithſtanding this be ſo, * yet his Capacity to take in the Body natural is not confounded 

4 Ante 234(f). by the Body politic, bnt remaihs ſtill. And here the Remainder was entailed to King Henry 7. by 

the Name of King Henry 7. and to the Heirs Males of his Body begotten, and by this Limitation 
it veſted in his Body natural, becauſe this Body is diſtinguiſhed in the Limitation, for no 
other Heir but ſuch as is begotten by the 1 ſhall inherit the Land by this Limitation. 
But notwithſtanding it be ſo that he took the Eſtate in the Capacity and Perſon of the Body na- 
tural, yet it is to be confidered that to this Body the Body politic of King is annexed, and both 
| of them are together in him; for a Man cannot by amy Means make Livery to the King of 
(ante Land which he limits to the e, natural of the King, and a Gift to the King cannot be to a 
ks there cit- Uſe, by 7. Ed. 4. becauſe he has the Body politic of King in him; and none can diftrain for, nor 
have Execution of, a Seighiory or Rent in the Land of the King whichhe took in the Capacity of his 

57. 7. Ed. 4. Body natural, nor can the King part with ſuch Land bur by Eerters-patent, and if he grants ſuch 

17. Fitz. Feoff- Land in Fee, the Grantee ſhall hold of him in _ by Knight's Service. Ergo the Body natural 

ments #3: Bro: and the Body politic are not diſtin, but unired, and as one Body, and the Land which he takes 

37. Ante 238 in the Capacity of his Body natural he has not meerly as a common Perſon, but as a natural 


Rad Man and as a King alſo, and as to fuch Land he ſhall have the Prerogatives of King, becauſe 


* 


* the royal Eſtate is conjoined to the Perſon who holds the ſame. 
Then as to che third Point, it ſeems to me that the Eſtate ſhall be adjudged a Fee- ſimple con- 
ditional in the King, and that the Remainder ſhall be void, and that the King fhall not be bound 
by the Statute 4 donis conditionalibus. For inaſmuch as all Juſtice, Tranquility, and Repoſe is 
derived from the King, as the Fountain thereof, the Law ſhews him ſpecial Favour in all m_ 
DE Sg tool A | ine 
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fineſs and Things, as being the Cauſe and Origin thereof. And the Law of this Land is divided — og 
into three Parts, viz: Common Law, Cuſtoms, and Statutes; in each of which the King has his ;. 7 (b . 
Prerogatives and Exemptions. For in the Common Law, the Gratit of every common Perſon > Goth, 29g, 
taken moſt ſtrongly againſt himſelf, and moſt favourably towards the Grantee; but the King's 8 
Grant is taken moſt ſtrongly againſt the Grantee, and moſt favourably for the King, altho' the — ke er 
Thing Which he grants came to the King by Purchaſe or Deſcent. . And this is proved by the cs. 


6 cited, 
Treatiſe de Prerogativa Regis cap. 15. which is only the Common Law in this Point, viz. that? T. 8. H. 7. r. 


by the King's Grant of a Manor, an Advowſon appendant ſhall not paſs without ſpecial Words. {Bu Abus. 


« 86 the King may grant a Choſe in Action, but another cannot. So if Part of a Thing entire Yi». Abr. 2 
comes to the King, the Common Law gives him the whole, as if an Obligation is made to rn 
two, and one of them is outlawed, the King ſhall have the whole Duty; ſo he ſhall have an 4 t. 2 R. . 4 
entire Ox or Horſe which the Perſon outlawed held in common. * So if one grants to the King vl. 9. T.8.H.7, 
the next Avoidance of an Advowſon, altho* a Stranger preſents when it next becomes void, ding 24. th 4a 
his Clerk is in by fix Months, and afterwards dies, yet the King ſhall preſent when he pleaſes, 75-7. Bro. Pa- 
quia nulium tempus occurrit Regi, and therefore he may take the Preſentment when he thinks bac ls egg 


A . . pro- menta legum 7 r. 
t. So if one grants to the King all Preſentments which ſhall happen within 20 Years, if ten See 19 Co. 64. b. 


preſentments happen within this Time, and a Stranger preſerits to them all, and his Clerk is in, *M. 2. H. . &. 
and dies, the King after the 20 Years ſhall have all the Preſentments, for the Latches of not pre- Nn 


Prerog. 10 

ſenting mall net hurt the King, but he may take it when he will.“ And if a Right of Entry 10. wee ** 
deſcetids to the King; the dying ſeized of the DifſeiSr ſhall not take away the King's Entry, E. 4. 4 fl. 24. 
for Latches ſhall not prejudice him. * So if his Villain aliens his Land, the King may enter Tit Grants 16, 
when he pleaſes, cauſd qua ſupra. And the King's Declaration in a Quare Impedit ſhall not A gl as: 
be double by alledging two Preſentmients, ” or twelve Matters in Bar, and the other ſhall anſwer H. * Ae 
thereto, and the King may take Iſſue upon it when he pleaſes. So if the King's Title is traver- 1 Hack 
ſed by the Party, the King may maintain his Title againſt the Traverſe of the other, or may tra- N 
verſe the Aﬀittmative of the other. So the King may amend his Declaration the ſame Term ti, Þr:roative 


that it is put in. So by 28. H. 6, the King may wave Demurrer and traverſe the Plea of the o- M. b. pl. 23. 
ther. So the King in his Writs ſhall have a Non omitlas notwithſtanding any Liberty, for none f See Pot FM 
ſhall ſerve his Proceſs but his own Officers. So if the King grants Land in Fee with Warranty (229i 


there cited. 


- againſt all Men, the Patentee ſhall not have in Value upon Kecovery without expreſs Words to 8 
have in Value. So by 2. H. 7. if the King makes a Leaſe for Years reſerving Rent with Re- en- 204, 407. 0 


| 201, 202; But 
try for Default of Payment, it the Rent be in Arrear he ſhall enter without aby Demand, altho' 2 thi Opal 
the King held the Land in his Body natural. So by 35. H. 6. the King may make a Leaſe rut 249, por 4. 
rendering Rent to a Stranger, and this Reſervation is good, and the Stranger ſhall diſtrain for it, 5% J. Kol. 


or have an Action of Debt aſter the Leaſe determined. So by 13. Ed. 4. the King may diſtrain 286. 1 


in all the other Lands of the Grantor for the Arrears of a Nent- charge granted to him. So if Hl. 29- in mar- 


Title appears for the King apon Pleading between' other Parties, the Court ex ; en ſhall adjudge 78. 5 
for the X ing, altho' he is not Party to the Iſſue. All which Caſes ſhew that in the Common Law the S 
King has Fre- eminence and Prerogative above all other Perſons, and that he is not fo ſtrictly contrary. 


bound by the Law as others are. And as the Common Law cannot bind him, ſo cannot private * 4 Bic. Abr. 
| Cuſtoms, And therefore in 35. H. 6. there is a Cuftom in Londen, that if one pledge Goods, Gn, 1 


Opin! eni 

he to wiom they are pledged ſhall retain them whoſeſoever they are, until the Money for which to be ts, Pot 
they were pledged be paid him, yet this does not bind the King where his Goods are pledged by 22. JI Rel. 
a Strager. So a Sale of his Goods by a Stranger in Market overt fhall not alter the Pro- R. 155. 


perty hor bind him. And where a Man has Wreck of the Sea, if the King's Goods are wreck-,,, _ . N 
ed he ſhalf not gain Property thereby againſt the King. * So he who by Preſcription has Goods a7. 4 fe, Lit. 


waived, or Eſttays, fhall not gain Property in the Goods of the King, if they are waived or e- 3 


ſtrayed. + So in 21. Ed. 37 one had a Hundred of the King in Fee-Farm, by Reaſon whereof 4 Bac: Abs. 202. 
he ought to levy the Debts of the King, and all Things leviable, and he diſtrained by  * See Pot 321 
Bailiff for the King's Debt, and an Abbot made Reſcous, and he brought an Action of Treſ- (b). an4 the 
ls againſf the Abbot, who ſaid that he was Lord of the Manor of B. and therein had a common et 
ark, within which Manor there was a4 Cuſtom that when any Diſtreſs was taken within the Pre- 
cin& of the ſaid Manor, the Batliff who took the Diſtreſs ſhould carry it to the ſaid Park of the 24 8 
Abbot, and he ſhewed that the Bailiff of the Plaintiff took the Diſtreſs within the Manor, and Prerss. 14. 8 
that he would not ſuffer the Bailiff of the Plaintiff to drive the Diſtreſs out of the Manor, and it was . 6. 
adjudged that this Cuſtom ſhould not bind the Plaintiff, becauſe the Diſtreſs was for the King's ®T- 16. H. 7. 
Debt: So that the Cuſtom did not affect the King. Which Caſes ſhew that no Cuſtom can re- En 
ſtrain the Liberty of the King; and ſo cannot any Statutes which don't make Mention of the 22 LN 
King in expreſs Terms. 5 But yet the King, tho“ not named in Statutes, ſhall take Advantage Preros. 59. Tra- 
of them as another ſhall do; as he ſhall take Advantage of the Statute of aſt, and of the Sta- N Xe 
tute of 9. R. 2. cap. 3. of Error and Attaint for him in Reverſion upon Recovery againſt their 24+ . er Toron- 
Tenant for Liſe, notwithſtanding he is not named in them. So if the King as Heir to his Mo-. e. 
ther brings a Sur cui in vita, the Plex ſhall not be delayed for the Nonage of the Heir of the Huſ. , , —— 
dand, but the King ſhall take Advantage of the Statute of Veftminſter 2. cap. 40. notwithſtand- 8. a; Fiz, re. 
ing he is not named. And on the other Hand if he is not named in a Statute he ſhall not be 55% . , 


| h | | of B. N. C. & 128, 
YM. 28. H. 6.2. pl. 8. Fitz. Prerog. 3. Bro. 3. See Ante 85 (d) and the other Books there cited. q See Ante 216 (a) and (b) 239 (c) r H. 9. H. A 6. b 


Tue. Prerog. 1. Bro. Garranty 3. Recov. in Value 23. Poſt 334 (d). 8 M. 2. H. 7, 8. pl. 25. Fitz. Prerog. 10. Bro. 101. Condition 125. Entry con 1 2 : 
« Rol. K. 152, 2 Bulſt. &I Leon, 125, Moor 296, Latch 28 : Finch 5. 2 Finch 84, 8 Bae. Abr. 196. * 213 (0). t M. 35. H 36. Vito, Brees, * 
2 Rol. Kbr. 447. pl. 8. Co. Litt. 143. b. Litt. R. 48. Gouldſb. 19. 1 Finch 91. 2 Finch 84. u See Poſt 323 (a). and the Books there cited. W T. 11. H. 471. b. 
NI et Hill. Fitz, Brief al Eveſque 13. Bro. 8. Office de Court 20. Prerog. 16. T. 76. H. 7. 12 a, per Fineux. P. 21. Ed. 4. 3. b. per Chobe. F. N. B. 38 e. 
r. C. 95- a. 1 Kol. R. 208, 468. Jenk. 25. pl. 47. 219. Pl. - a1 Finch 85. XM. 35. H. 6. 25. b. Fitz. Cuſtom, 2. Bro. 5, Prerog. 5. Moor 205, Litt. R. 91. 

eb. 30r. M. 33- H. 6. 28. b. per Halte. Dr. & Stud. lib. 1. cap. 2 5. fo. 73. 2 Inſt. 713. Moor 205. 1 Rol. R. 166. 2 Rol. R. 302. Litt. R. 91. Godb. 
N. 25. Crompt. J. C. 221. b. 2 M. 15 H. 6. 27. b. per Nottingb. Bro. Wreck 2. 2 Inſt. 108. 4 Bac. Abr. 201. Vin. Abr. tit, Prerogative T. pl. 25. 
35, H. 6, 26. b. per Lit. Moor 205. 4 Bac. Abr. 20. f H. 21. Ed. 3. 4. b. Bro. Cuſtom, 229, 52 Sid. 69. 
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reſtrained by it. As the Statute of Magna Charta cap. 10. provides that none ſba be diſtraing 
Contra 2 Inft. 2g do more Service for a Knight's-Fee, or for any Freehold, than is therefore due, upon which the || N; 
INN injuſie vexes is founded to avoid Incroachment, Þ yetif the King incroaches more Rent or Service, 
+ Vin. Abr. tit. the Party ſhall not have any Remedy by this Statute againſt the King either by Petition ot 
N TULIET IP © otherwiſe, becauſe the King is not named, and therefore he ſhall not be deprived of the Advan- 
BA tage of Incroachment which the Common Law permitted. So the Statute of Magna Charta cap. 
11. ordains that Common Pleas ſhall not follow our Court, but ſhall be holden in ſome certain Place, 

yet in 31. Ed. f. the King brought a Quare Impedit in the King's Bench, and it was there ob- 

«T. r. EA. x. jected that the ſaid Court ſhould not have Power to hold Plea thereof contrary to the Statute, but 
Fitz, Prerog- 28- jt, was awa: ded to be maintenable, fer the King is not preciſely named in the Act, and therefore 
ny R. 164. he ſhall not be reſtrained. So in a Quare Impedit Plenarty is no Plea by the Statute of I/etmin. 
egy wg fer 2. cap. 5 ſo that the Quare Impedit be purchaſed within ſix Months, and if it is not, then by the 
2361). 240. f). Intent of the Statute it is a good Plea, but yet if the King is Plaintiff in the Quare Impedit, Ple- 
narty is no Plea againſt him, altho* he does not purſue the Writ within ten Months, but he is at 

dT. 47. Ed. 3. Liberty to purſue it when he will, by 47. Ed g. for the King is not named. So the Statute of 
42 3 52. H. 8. cap. 2. of Preſcription or Limitation does not reſtrain the King, becauſe he is not men- 
P. 43. Ed. 3. 14. tioned in the Act. From which Caſes it appears that the Common Law, Cuſtoms, and Statutes, 
E which don't make expreſs Mention of the King, exempt the King from all Reſtraint, and leave 
1 : him at Liberty. So does this Statute de donis conditionalibus, which is reſtrictive in three Points, 
pe Prife, a lafl. as it is ſhewn before, that is to ſay, it regrains the Donee or his Iſſues from aliening ſo as to bar 
361.11Co. 63-b. the Iſſues or the Donor, and it reſtrains the ſecond Huſband from being Tenant by the Curteſy, 
NE 4.8. and it diminiſhes the Eſtate of the Donee, in all which three Points the Common Law was other- 
Crompt. JC. wiſe. And theſe Reſtraints are made by general Words, viz. #hat the Will of the Giver, according 
Watt Cempl. 10 the Herm in the Deed of Gift manifeſtly expreſſed, ſhall from henceforth be obſerved, Sc. and that the 
Incumb. 277: . ſecond Huſband ſpall not be Tenant by the Curteſy, without any Mention of the King, which is not 
ſufficient to reſtrain the King, as I apprehend. And, Sir, here the Remainder is appointed to 
11 Co. 68. b. King Henry 7. and to the Heirs Males of his Body, and ſuch Eſtate is not mentioned in the Act, 
i but yet as to the Subject it is taken * by Equity to be within the Purview of the Act: But as to 
250, the King, nothing ſhall ever be taken by Equity againſt him in the Conſtruction of a Statute, 
| Alſo the Act ſays, that the Will of the Giver, Sc, ſha!l be obſerved, &c. ſo that they to whom the 
43 Land was ſo given upon Condition ſh.ll not have Power to alien, Sc. ſo that the Words only re- 
ſtrain the Alienation of them to whom the Lands were given, and not of their iſſues. And here 
28. P. 2 Rol. R. the Lands were given to King Henry 7. and the Alienation was made by King Edward 6. which 
Rec” is out of the Words, and ſha'l not be taken by Equity againſt the King, for which Reaſons he 
is at Liberty as he was before the Statute. And, Sir, if the King ſhou!d be reſtrained, he would 

be in a worſe Condition than any other, for every one elſe-may ſuffer a common Recovery, and 

To make the moſt_of the Land; and bar their Iſſues, but no Recovery can be had againlt the 

eM. 12. H. 7. King, for no * Precipe lies againſt him, wherefore if it ſhould not be a Fee-l1mple in him, he 
Jail. ber Gn- would be in a much worſe Degree than another. For which Cauſes it ſeems to me that the King 
| iS not reſtrained by the Act, but that he might claim a Fee-{imple, which will make the Remain- 

der void, and might bar every one by Alienation, and ſo the Plaintiff ſhall recover. 

Arown J. Anthony Brown Juſtice, I am of Opinion to the contrary. And firſt, where the Remainder is 
—_— limited to King Henry 7. by the Name of King Henry 7. it ſeems to me to be well limited to him 
Vin. Abr. tit. by ſuch Name, For the King naturally, properly, and fully cannot purchaſe by any other 


88 Name than by the Name of King, for the Name of King has drowned his Surname, and in the 


See Poſt 2 
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kine. Name of King his Surname and proper Name alſo are included. And this Name of King cannot 


be omitted in his Purchaſes, or in his Patents or Writs, for it is his Name, and by it he is known 
and commonly called. And fo in this Statute it is ſaid, The Lord the King perceiving, Sc. bath 
ordained, &c. ſignifying by the Name of the Lord the King, King Edward i. So we ſay nullun 
tempus occurrit Regi, and a Man ſhall forfeit to the Lord the King, and the Lord the King ſent bis 
Mrit in theſe Words, without expreſſing his Name of Baptiſm. So that the Name of the Lerd ile 
King contains the King in certain, viz. the King which then is, or the King ſpoken of. And al- 
tho? it is uſual at this Day to ſay King Henry 8. or King Edward 3. or King Edward 4. this is but ior 
Diſtinction's Sake, to know what King we mean, for ſeveral of them had one fame Name, 3s 
Henry or Edward, and the Addition of Number, as firſt, ſecond, or third, ſhews which of them 
we mean that have reigned heretofore, and it is to no other Purpoſe. For the Word (King) is 4 
Name of Subſtance by itſelf without the Name of Baptiſm, and this politic Name of King includes 
the King's natural Name, as the Name of Duke of Norfolk, or Earl of Arundel include their na- 
tural Names. And if Land is given to Edward 6. or Henry 8. omitting the Word King, the] 
ſhall take nothing. But e contra if a Patent is made by King Henry 8. by the Words, de 
King hath granted, omitting Henry, or by the preſent Queen by the Words, e Queen hats 
granted, omitting Elizabeth, the Gift is good. And ſo a Gift to the King or Queen, 0 
mitting their Name of Baptiſm, is good, for the natural Name is included in the politic 
Name of King or Queen. But, Sir, the Majeſty and Name of the King, when they ate 
conjoined with the natural Perſon, alter the Quality and Degree of the natural Perſon, 
in the Eye of the Law, ſo that if he was within Age before, he ſhall then be adjudged of 
x See Ante 238 full Age to all Purpoſes; * and if his Body natural was attainted before, (as Henry 7. was) eo inſtante 
el that the Dignity Royal comes to it, the Diſability is gone, for the greater removes the Imperfec- 
cited, tion of the leſſer, and the Body politic has the Pre- eminence over the Body natural. So that if 


Land is given to the King by the Name of Baptiſm, and by the Name of King alſo, as to _ 
b- 4 | t 
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the King, and to his Heirs, this ſhall-go in Succeſſion as the Crown ſhall. go. And if a Mad en. 8.“ 
chat is King by Deſcent on the Part of his Mother purchaſes Lands to him and to his Heirs, and prerogative T. 
in the Purchaſe he is called by the Name of Baptiſm and by the Name of King alſo, if he dies “. 2 pl. 2. 
without Iſſue, the Heir on the Part of his Mother, who has the Dignity royal, ſhall have the | 
Land; for the Name of King being greater than the Name of Baptiſm, which ſignifies only the 
natural Body, ſhall have the greater Pre eminence in the Purchaſe, and ſhall -draw the Land 4 
with it. So if Land is given to Edward King of England, and to his Heirs, if he dies with- Wan 
out Iſſue, his Brother of the half- Blood being King ſhall have it, cauſa qua ſupra. And, Sir, altho? Re 
ſuch is the Nature of the King's Perſon, yet it ſeems to me that the Eſtate here limited to King 
Henry 7. veſted in his Body natural, and that in that Capacity he took it. For although it was 
limited to him by the name of King Henry 7. ſo that there is as well the politic Name of Ming 
as his Name of Baptiſm, yet the Body natural may be ſignified by this Name of King, as it 
has been ſaid, for it includes the Body natural, and the Donor is at Liberty to give, the Land 
to the one Body or to the other. And here he has given it to him and to his Heirs Males. of 
his Body, which is a Limitation to the natural Body that may beget Iflues, for the Body politic 
cannot beget Iſſues. And by this Limitation none ſhall have the Land after the Death of Henry 7, 4 
but thole who were begotten of his Body. And if it had ſo happened that after the Death-of _ 
Henry 7. another had been King who was not Iſſue of the Body of Henry 7. it would not have 
been reaſonable that he ſhou d have had the Land, for the Donor did not appoint it to him, but 
directed his Gift to thoſe who ſhould iſſue of the Body of Henry 7. for which Reaſon it cannot 
veſt in the Body politic, and go ia Succeſſion. to him that ſhall be King, whoſoever he is, for 
ſuch is not the Limitation of the Donor, - And if the Donor intended to give it to the Body natu- 
ral, he could not have uſed more proper Words, for they are ſuch as he ought to have uſed to a 
Stranger if he had given it to a Stranger in his Body natural. And therefore it is limited meerly 
to the Body natural, and in that Body it veſted, becauſe to that Body the Donor was pleaſed to 

ive it. 1 | | 
, Further, it ſeems to me that before the Statute de donis conditionalibus the King might take a 
Fee-ſimple conditional. For as the Donor might limit the Body of the King, to which he would 
give ir, and in which the King ſhould take ir, ſo might he limit the Eſtate that he would give, 
and alſo limit how the King ſhould take it, for he might give it for Life, or for Years, and fo 
the King ſhould take it, and not otherwiſe. So he might give to the King and to his Heits up- 
on Condition in Deed, and io the King ſhould take it, and not otherwiſe. So before the Sta- 
tute when there were two Fee-ſimples, viz. one conditional, (that is, upon Condition in Law) 
and the other abſolute, if a Gift had been made, the Donor might have given either the one or the 
other, and according as he limited the Gift, ſo and in no other Manner the King ſhould have taken 
it, ſo that if before the Statute the Gift had been to the King and to his Heirs, he ſhould have 
taken a Fee-ſimple abſolute, and if it had been to the King and to the Heirs of his Body, he 
ſhould have taken a Fee- ſimple conditional, and if he had died without Heir of his Body, it ſhould 
have reverted to the Donor, for if he had not Title but by the Donor, he ought to take it as 
the Donor gave it to him, and the Donor limited ſuch Eſtate to him and to no other, and the 
Gift being the Cauſe of his having the Land, it ſhall rule the Manner in which he ſhall have it. 
And therefore as it ſhould have reverted before the Statute if the Gift had been to a Stranger, 
and the Stranger had di:d without Iſſue, ſo ſhould it have reverted before the Statute if the 
Gift had been to the King, and he had died without Iſſue, for the Donor made the ſame Limita- 
tion of the Eſtate of the one as of the other, and therefore he ſhould have had as large Benefit 
againſt the one as againſt the other, And therefore the Freehold ſhould have been caſt upon 
him where the King Donee died without Iſſue, and he ſhould have entered without Office, as well 
as he ſhould have done if any other had been Donee. And if the King before the Statute had 
given Land to one and to his Heirs of his Body, there the King ſhould not have had the Rever- 
fion any more than a common Perſon, and ſuch Donee might have aliened after Iſſue had, as well 
as he might have done if a common Perſon had been Donor. For the Perſon of the King is not 
to be reſpected in Gifts of Land, but the Quality of the Eſtate is to be conſidered ; and the Perſon 
of the King ſhall not rule the Eſtate in the Land, but the Eſtate in the Land ſhail rule the Per- 
jon of the King. So that before the Statute if Land had been given to the King and to the Heirs 
of his Body, he ſhould have had a Fee- ſimple conditional, and no other Eſtate, And ſo it was 
before the Statute. Then as to the Statute, it was intended to redreſs a Miſchief and a Grievance 
at the common Law. And at the common Law there was no Eſtate of Inheritance but what « see Ante 235 
was Fee-ſimple. But theſe Eſtates in Fee-ſimple were of two Sorts, the one abſolute, and the H. the 
other conditional, as hath been ſaid. And the Fee-fimple conditional was, where Land was given cited. 
to a Man to the Heirs of his Body begotten, and herein the Abuſe was after Iſſue had rather than 
before Iſſue had. For before Iſſue had, if he had aliened, this ſhould not have bound the Iſſues 
had afterwards, nor the Donor if there had been no Iflue, for until Iſſue had the Donee had no 
Power to alien, though he had after Iſſue. For when the Gift was to one and to the Heirs of his 
Body, they took it that he could not lawfully alien until he had ſuch Heirs, and that if he did 
alien, the Donor (although he could not enter preſently) after the Death of the Donee, if he had 
no Iſſue, might have a Formedon in Reverter, For the Gift being to one and to the Heirs of his 
Body, they adjudged it not to be a“ full Fee-ſimple until he had Heirs of his Body, for when , 
It was incertain whether he ſhould have an Heir of his Body or not, they did not take him to 
have a full Inheritance. And therefore the Law was taken in ſuch Caſe, that if the Gift was e 
to Huſband and Wiſe and to the Heirs o ftheir two Bodies begotten, and the Huſband had dicd the contrary 
before Iſſue had, and the Wife had taken a ſecond Huſband, and had Iſſue, there the Tecond — 
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geſcend to both the Daughters; but if the King purchaſes Land, and has Iſſue two Daughters, * Sec Co. Lit: 

and dies, having no Son, this Land ſhall deſcend only to the eldeſt Daughter, and that is by rea- 1 | 
ſon of the Quality of the King's Perſon, as it is ſaid before. But if Land deſcends to the King "pa . mY 
and to another, the King ſhall take only a Moiety, for if he ſhould take the whole, he would do 2 Sid. 139. R6- 
a Wrong to the other, which his Prerogative will not ſuffer him to do. So if Land in Gavel- 9 
kind ps Ae. to the King and to his Brother, each of them ſhall take but a Moiety ; but there 670, = Bac. Abr. 


if the King has two Sons, and dies, the King's Moiety ſhall not deſcend to his two Sons, but _ 2 


the eldeſt only ſhall have it by Prerogative, for there the Quality of the Perſon alters the De- dt. GavelkindE, 


ſcent, but not the Eſtate, for the Eſtate is as it was before, whether it be Fee ſimple or Fee- V. 3: 


tail, fo that the Eſtare ſhall be in the King as in another. And therefore the Eſtate before Iflue pag: 4p 


had was, before the Statute; the ſame in the King as it was in a Stranger. And before Iſſue the b. Keb. 506. 
Donee had not Power to alien, ſo that in this Point there was no Miſchief, but the Miſchief lay 1. A ck Per 
in the other Point, viz. after Iſſue had, for after Iſſue he had before the Statute ſuch a Fee- ſimple 5 N a — 
as he might indefeaſibly have given to another, and ſuch as would have made the ſecond Huſband 67. 1 pac. Abt. 
to be Tenant by the Curteſy, and the Iſſue of him and of the Wife to inherit, and the ſecond 2 2 2 
Wife to be endowed, and ſuch as he might forfeit © by Eſcheat, and ſuch as by divers other Acts 8 
done by the Donee might be conveyed from the Iſſues and from the Donor, all which was con- 12 
trary to the Will and Intent of the Donor, for his Intent was, that if the Donee had Iſſues, the r 
Iſſues ſhould have it and none other, and that if Iſſues failed, the Land ſhould revert, And yet the _ 2 
common Law permitted him to do contrary to this Will of the Donor, viz. to alien, and to do other n 

Acts, whereby to bar the Iſſues and the Donor, but notwithſtanding the common Law did ſuf- *34 (0. 

fer it, nevertheleſs it was not well done, but a Wrong. And ſome Things the common Law a Ante 246 ( 


does permit to be done, which are tortious and wrong. As before the Statute which gave an « See Ante 246 


Action of Waſt, the common Law ſuffered Tenant. for Years or for Life to make Waſt and (0 ed dpi (9). 


Deſtruction of Houſes and Woods, yet the doing thereof was diſcommendable and wrong.“ 


s And if there are two Jointenants, and the one takes all the Profits of the Land, the common Argo 
Law permits it, and leaves the other without Remedy, yet this is a Wrong. And if the King P. 21. H. 6. 38. 


kilis a Man, there is ho Remedy in the Law, and yet it is not well done. Wherefore ſometimes 5,00. 
it is not right but wrong to do that which the common Law ſuffers to be done, or for which 


the common Law has not provided a Remedy. So was the Alienation of the Donee after Iſſue lib, r. ph 


f 3 | ' _ fo. 58. Funda- 
had, before the Statute de donis conditionalibus, a great Wrong, although the common Law per- * 2 


mitted it to be done, which one may perceive from the Letter of the Statute itſelf, which ſays, But the Law 75 
in all the Caſes aforeſaid, after Iſſue begotten, Sc. heretofore ſuch Feoffees had Power to alien the mu beneficially 


altered in this 


Land ſo given, and to diſherit their Iſſue of the Land, contrary to the Minds of the Givers, and con: Point by chestat. 


trary to the Form expreſſed in the Gift. And if the Alienation was to the Diſberiſon of the Iſſues, - 4. Ann. cap. 


o . 0 * . . . . . 2 § 27. by 
ergo, it was tortious, for to diſinherit one is not lawful; and if it was contrary to the Minds of which an Action 


the Givers, then it was i!l done, * for men ought to obſerve the Intent of others in a lawful be fsb may 
Thing, and it is not right to break it; and if it was contrary to the Form expreſſed in the Gift, one Jointenant 


it was not well done, for he that has a Thing given him in a certain Form, and accepts of it in again®.the other, 


as his Bailif, for 


that Form, and afterwards breaks the Form, does not right. So that the Letter of the Act re- receiving more 


cites that the Alienation was a Tort and a Wrong, and the Intent of the Donor was thereby vio- 2 
lated, and his Right taken away. For notwithſtanding that the Donee had Iſſue, yet the Do- J. C. 49. b. ſays 
nor had a Right to have the Land again, if the Iſſue failed; and ſo if there were four Deſcents tis __ 
and the laſt Iſſue died without Iſſue, the Donor ſhould have had it again before the Statute, for Party might have 
the Fee-ſiniple after Iſſue had was not abſolute to this Purpoſe, ergo the Donor had a Right af- 1 
ter Iſſue, to take away which by the Alienation was a great Wrong. So that ſuch Alienation H 
after Iſſue had, being to the Diſinheritance of the Iſſues and of the Donor, and in Violation of tue have Ward 
the Will and Intent of the Donor, and as ſuch tortious and injurious, was a very great Miſchief, nd, * 
for the full Redreſs whereof this Statute was made. And the Words which make Proviſion for al t. Pros. 
the ſame are theſe, that the Will of the Giver, according to the Form in the Deed of Gift mani- ach Cafe an 
feſily expreſſed, from henceforth ſba be obſerved, which Words alone redreſs the whole Grievance, Moiety lies — 
and the other Words following, viz. ſc that they to whom the Land was ſo given, ſhall not kave ee, But 
Power to alien, Sc. as alſo the other Words, viz. neither ſhall the ſecond Huſband of any ſuch Mo- to have been ge- 
man from henceforth have any Thing in the Land ſo given, Cc. hy the Law of England, nor ſhall the g agreed . 
Ine of the ſecond Huſband and Wife ſucceed in the Inheritance, &c. are but conſequential to the cate. 
laid: Words of the Purview, and are only explanatory, and not of Subſtance, but of Abundance, Þ x Co. 44. b. 
which might well enough have been omitted. For if the Will of the Donor ſhall be obſerved, * * Show. 217. 
from thence it follows that the Alienation of the Donee ſhall not bar the Iſſues, and that the ſe- bogs bi 
cond Hutband ſhall not be Tenant by the Curteſy, and that the Iſſues of him and of the Wife; 1 f 
ſhall not inherit, for ſuch is the Will of the Donor, for in that the Gift is to the Donees, and poi 251 (b;. 
to their Heirs of their two Bodies begotten, therein it is contained that no other but ſuch Iſſue 0% DC. J. 
ſhall have the Land by the Will of the Donor. So that the Purview lies only in the ſaid Words, 
that the Wil! of the Donor, &c. ſhall from benceferth be obſerved, which Words contain the Things 
following, and more. But, Sir, although the Act provides that the Will of the Donor ſhall be 
obſerved, yet there is no Word in the Act that divides the Eftate, and makes the Fee-ſimple to 
remain in the Donor, and the Donee to have a leſſer Eſtate than he had before the Act. For 
though the Land ſhould revert to the Donor before the Act, this is no Proof that he had a 

fon, for an abſolute Fee- ſimple ſhall eſcheat to the Lord at this Day, and yet the Lord has 
no Reverſion. So the Reverter of the Land to the Donor upon Condition in Law does not prove 
that the Donor had a Reverſion, for indeed he had no Reverſion, but the Donee had the Fee- 
ſimple, and conſequently the whole Eſtate. But the Caſe is, that the wiſe Sages of the Law, 
who had the Conſtruction of the Statute immediately after it was made, did, upon the Reaſon 
the Statute, divide the Eſtate in order to fulfil and. execute the Will of the Donor. For when 


the 
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the Statute ordained that the Will of the Donor ſhould be obſerved, from thence it followed 
conſequentially that the Donee was reſtrained from aliening lawfully the Fee- ſimple, and from 
doing other Acts which Tenant in Fee-fimple might do; and when he was thereby reſtrained 
from doing Jawfully thoſe Acts which attend a Fee-ſimple Eſtate, and from meddling with the 
H. g. H. +. Fee-hmple, from thence they took it to be the Intent both of the Legiſlature and of the Donor, 
14. b. Fitz, Taile that he ſhould not have * a Fee-ſimple, for it would have been an idle Intent to have adjudged 
bee. 45. P. 1a. the Fee · ſimple in him, when he could not lawfully. do any thing with it. And therefore upon 
Ed. 4- 3. b. Fi. this Reaſon they took it that the Fee-ſimple was left in the Donor,” and yet that the Eſtate of 
Poſt auth cl the Donee was an Eſtate of Inheritance, becauſe the Heirs of his Body ſhould inherit it; but 
p 1s" f ft. this Inheritance could not be a Fee- ſimple, for then there would be two *Fee-ſimples of the ſame 
Per Firzb, Co. Land, but they took it to be a baſer Eſtate of Inheritance, and gave it the Name of an Eſtate. 
T Rol. K. 423. tail, which is an Eſtate of Inheritance certainly limited. So that upon good Reaſon, in order to 
O. Bendl. 143 perform the Will of the Donor and of the Legiſlature alſo, they took it by the Purview that 
a g 49% the Eſtate was © divided, and that the Donee had an Eſtate- tail, and the Donor the Fee-fimple, 
349» 360. which he might grant over to another, or give to another by Way of | Remainder, and that he 
e See Ante ag could not do before the Statute, for then the Donee had a Fee-ſimple, and one Fee- ſimple can- 
(4). andthe not depend upon another. For in 3. Ed. 3. a Man levied a Fine ſur conuſance de droit come ces 
cited, que il ad de ſon done, and he could not make a Remainder over upon ſuch Fine, becauſe the Gift 
4 H. 42, Ed.3- ſhall be taken * as a Fee-fimple. But now that the Eſtate is divided, the Donor may grant the 
F. b. Per Fincbd. 0 : ä . : 
Bro. Etates 65, Fee-ſimple over by Way of Remainder. So that the Reaſon of the Purview of the Act inſtructed 
Frog N * the Expoſitors of it to divide the Eſtate, and continual Uſe ever ſince has confirmed the Ex- 
H. 5.8. pl. 19. poſition. Whetefore the Eſtate is divided by the Intent of the Act without preciſe Words as 
Fitz. Scre Fa- fully and perfectly as if the Act had expreſsly divided it, , for that which is done by the Intent of 
— 4. any Act, without preciſe Words, is equivalent to that which is done by preciſe Words. So that 
_ 3 = now the Eſtate is reſtrained, and abridged,” and altered by the Act, and therefore when the King 
Co. Litt. 9. b. took the Eſtate, he took ir reſtrained and abridged; and he could not take it otherwiſe; for the 
Prerogatives of the King are in reſpect of his Perſon, and have relation to his Perſon, and his 
Perſon ſhall by Prerogative be exempt from Reſtraint in many Caſes, but here the Reſtraint is 
not in the Perſon, but it is in the Eſtate which the King took, for the Eſtate which the Donee had 
at the common Law was a Fee-ſimple, which is now reſtrained and abridged, and the Miſchief 
-at the common Law was not in the Perſon of the Donee, but in the Eſtate of the Donee, and 
therefore the Statute was not made in Reſtraint of the Perſon of the Donee, but in Reſtraint of 
the Eſtate of the Donee; and ſo the Eſtate was the Cauſe of the Act, and is reſtrained by the 
Act, which the King cannot enlarge by his Prerogative without another Act of Parliament, but 
in taking the Eſtate he is reſtrained along with the Eſtate. And as to what has been ſaid, that 
the King and his Eſtate ſhall be left at large, and that he ſhall have Power to give the Fee, as 
another Perſon might before the Act, Sir, the Matter of the Act ſhews the contrary, for the Act 
ſhews that ſuch Alienation was to the Diſinheritance of the Iſſues, and that which is to the Diſ- 
inheritance of any is a Wrong. Alſo the Act fays that it was contrary to the Will of the Donor, 
and that which a Man does contrary to the Will of his Donor is not well done. Alſo it ſays 
that it was contrary to the Form expreſſed in the Gift, which alſo is not well done: So that by 
the Judgment of the Act, ſuch Alienation was a Tort and a Wrong. And he that will maintain 
that the King is in a Degree to make ſuch Alienation, mult at the ſame time maintain that the 
King may do Wrong, and that the Law ſuffers him to do Wrong, which none can maintain; 
and it is a difficult Argument to prove that a Statute, which reſtrains Men generally from 
doing Wrong, leaves the King at Liberty to do Wrong. And as to what has been ſaid, that 
Co. 32. b. the King ſhall: not be reſtrained by the Act, unleſs he is ſpecially named in the Act, Sir, if! 
| ſhould be inclined to admit the Law to be ſo, yct here he is named, * for the Act ſays, where- 
fore the Lord the King perceiving how neceſſary and uſeful it is to provide @ Remedy in the Caſes afore- 
ſaid, hath ordained that the Will of the Giver, &c. ſhall from henceforth be obſerved : So that the 
King is named, and effectually named, as one that perceived the Miſchief, and ſaw that it was 
neceſſary and profitable to provide a Remedy, and therefore he ordained a Remedy; and when 
he ordained a Remedy for the Miſchief, it is not to be preſumed that he intended to be at Liber- 
ty to do the Miſchief. Wherefore the King is named in the Act, and fo named that every one 
may gather from thence that he was content to be bound, and that he is bound as another is. 
And great Inconvenience would follow if he was not, for by the Intent of the Act the Eſtate is 
divided, as it is ſhewn before. And the Fee is in him in the Remainder, v7z. to the right Heirs of 
the Marqueſs, as it is limited by the Fine. And if the King ſhould have a Fee-ſimple conditional, 
then there would be two Fee-ſimples of one ſame Land, for the Law will not deveſt the Fee 
aut of him in the Remainder, for that would be a Wrong to him, which the Law will never 
1 do, and two Fees there cannot be by any Means, for which reaſon there ſhall be no Fee in the 
(4). King, nor in his Patentee. And as to that which was laſt ſaid, viz, * that the Eſtate limited to 
1 M. 18. Ed. 3. King Henry 7. was to him and to the Heirs Males of his Body, and ſuch Eſtate is not mentioned 
1 in the Act, and therefore ſha'l not be taken by Equity againſt the King, Sir, Littleton in his 
Bro Eftates 33- Book has ſhewn us a Learning touching this Point, viz. that an Eſtate-tail ro one and to the 
24. f. Ee Tal Heirs Males of his Body is taken by Equity of the ſaid Statute, as divers other Eſtates-tail are, 
F. Litt-$ 21. e which are not expreſſed in the ſaid Statute. For every thing which is the Intent of the Donor 
4+ 231.) is as fully within the Statute, as if the Thing itſelf had been preciſely expreſſed. For when the 
Statute ordains that the Will of the Donor ſhall be obſerved, it makes his Will to be a Law, ® 
well againſt the King as againſt another. And foraſmuch as it was his Will to limit the Eſtate 
in the Manner it is here limited, it ſhall be good, and ſhall enure accordingly. And, Sir, 
the King would ſay that the Eſtate was not divided at common Law, and that as to him it 


ſhall be at this Day as it was at the common Law, whereby he would have a Fee-ſimple, 6 
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Time elapſed, for thereby he would do a Wrong to the Grantor, and injure the Eſtate of the 


| wr that the King was bound by the Statute de donis conditionalibus, 
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the Remainder would be void, by this, I ſay, he deſtroys his'own Eſtate, for the Eſtate-tail pre- 

cedes his Remainder, and if it ſhould be a Fee-ſimple conditional, then the Remainder of the, p, a 
King would be void, for a Remainder cannot be limited upon a Fee-fimple precedent. And if Cohn ad. Ante 
the King would ſay that his Remainder is a Fee-ſimple, he cannot ſay otherwiſe but that the E-235 (l. 
ſtate precedent is alſo a Fee -· ſimple, for both the Eſtates were made by one ſame Fine at one ſame 

Time, and both the Eſtates are by the Donor limited to be in Tail. 


And the King cannot ſay 
that the one is in Tail and the other in Fee, for thereby he affirms and d 


| a iſaffirms at the ſame Time, 
that is, he affirms that in the firſt Eſtate the Statute divided the Eſtate and made it in Tail, 


and then in his own Eſtate he diſaffirms it, viz. that the Statute did not divide the Eſtate, but that 


it remains a Fee ſimple conditional; and by this Means he would be within the Purview and out 
of the Purview in one ſame Matter and at one ſame Time, which he cannot be, but he ſhall be | 
eſtopped to ſay ſo, nam qui ſentit commodum, ſentire debet e- onus. And alſo by ſuch Affirmative : 
he would in Part of the Eſtate deſtroy the Fine by which he himſelf claims, that is, he would 
deſtroy the Remainder to the right Heirs of the Marqueſs, and make the Fine void for the ſame, 
for if he himſelf has a Fee-ſimple the Remainder to the right Heirs of the Marqueſs is void; but 
it does not ſtand with his Eſtate to impeach the Fine which conſtitutes his Eſtate, nor will his 


Prerogative extend to deſtroy the Remainder in Fee to the right Heirs of the Marqueſs, for there- 
by he would take away an Eſtate from another, and do Wrong to another. And therefore Ib See theſe Caſes 
deny the Caſes put of a next Avoidance granted to the King, or of the Grant of all Preſentments 


ſo put by on 
which ſhall happen within 20 Years : For after the next Avoidance, or the 20 Years paſſed, chez G). N 
King ſhall not preſent, for the Grantor did but grant that which ſhould happen within ſuch a 


with this Opi- 


nion of A. Brom n 
Time, and after that Time the Law ſays that the Grantor ought to have the Advowſon, and the ee Lob. 266. 


Preſentments which fall from it, and if the King will ſuffer a Stranger to have thoſe Preſentments i Rol. R. 155. 


33. pl. 
which belong to him, he ſhall not have the Preſentments which belong to the Grantor after che e 


ackervil*s Caſe, 
Grantor ; for whereas the Grantor only granted the Advowſon for 20 Years, perhaps he 

might not have any Profic of it for 40 or 50 Years, if the King was at Liberty 

to preſent when he pleaſed, which is very unreaſonable, and the King's Prerogative ſhall 

not injure the Grantor ſo much. So that for the Reaſon before given it ſeems to me 

that the Eſtate of the King ſhall be only a Fee-tail, and that he is bound by the Statute as 

well as another. © And as a Proof that it has been ſo taken before, the Caſe of 4. H. 6. has « See Ante 237 
been well cited, where the Tenant, who held of the King in capite by Knight's Service, made a (0. 

Gift in Tail, and the Donee died, his Iſſue within Age, and it was there adjudged that the King ſhould 

not have the Ward, but the Donor ſhould have it, for the Eſtate is divided, and the Reverſion is in 

the Donor, and the Donee held of him, and he ſhall not be ſaid, as to the King, to have a Fee- 

ſimple conditional, and ſo to hold of the King, but he ſhall be adjudged Tenant in Tail, and "INT. 
the Donor ſhall be adjudged Tenant to the King. And as to what has been ſaid, that the Rea- (e). on 
ſon upon which the Book was ſo ruled is, becauſe the King accepted the Services of the Donor, 

and ſo took him for his Tenant, and therefore he was eſtopped to take the other for his Tenant, 

Sir, altho' this is there debated, I don't take this to be the Cauſe of the Judgment, (and ſuch Cauſe 

would be a very weak one, * for the King ſhall not be eſtopped by ſuch Acceptance) but it ap- r. x. B. 43. b. 


pears in the Argument there fo. 22. that Martin put a Queſtion, whether if the King ſhould have 15 1 
the Wardſhip . of the Heir of the Donee, it ſhould be by Reaſon of his ancient Seigniory, 


Or b 131. in fine, 
| Reaſon of a new Seigniory upon the Gift, and it is there anſwered that it ſhould be by Reaſon of 


Crompt. J. C. 
his ancient Seigniory; to which he ſaid that it could not be, for this Seigniory was by Reaſon of ä 


a Tenancy in Fee-ſimple, and as long as the Fee-fimple continues in the ancient Tenant the 
Seigniory cannot be upon any other Perſon, or upon any other Eſtate, but upon him; ſo that 
upon the Giſt the Tenancy was not changed, nor conſequently the Seigniory, in which Caſe, not- 
withſtanding the Gift, the Donor continues Tenant, and no other, of whom he ſhall have 
the Ward: And upon this Reaſon of Martin I take the Judgment of the Book to proceed, and 
not upon the other Point. And this Caſe being ſo adjudged proves that the Eſtate is divided as 
to the King, and that the Donee does not remain as to him Tenant in Fee-ſimple, and that the 
King ſhall be bound by the Act in this Point, as well as another Perſon. And fo it is proved 
by the ſaid Caſe of Mortmain before alledged. So in 22 Ed. 4. Tenant in Tail with Remain- 
der over to another in Fee forfeited the Land for Treaſon, as it ſeems, and died without Iffue, Fitz. Petition 9. 
and he in Remainder was received to ſue to the King by Petition; but if the Tenant in Tail 

ſhould be adjudged, as to the King, Tenant in Fee-ſimple, then the Remainder ſhould have 

been void as to the King, and he in Remainder diſabled to ſue, but he was not, which proves 

that the Judges then took it that as to the King he was but Tenant in Tail, and ſo the Kin 

was bound by the Act. * Another like Caſe I know by Experience, which is, that Land which « 7 Co. 21, 2. 
belonged to Villiam Brown my Father was ſeized into the King's Hands in the Exchequer for the Cromer. J. C. 
King's Debt, and it was adjudged that it ſhould be diſcharged, becauſe the Land was entailed, 314 Cage 
and my Father had it by Deſcent as Iſſue in Tail of him who was the King's Debtor ; and after- 249 (i). Per Far- 
wards the ſame Matter came again in ” 


in Queſtion in the Court of Surveyors, and I ſuggeſted the 
ſame Matter in Diſcharge of the Land, and thereby the Land was there alſo diſcharged. Which 


for if the King might have 
ple conditional, then the Land ſhould not have 
1 | been - 


f P. 22. Ed. 4. 


ad that the Land, as to him, was a Fee- ſim 
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been diſcharged., Wherefore for theſe Reaſons it ſeems to me that the King ſhall, be only Tenant 
| in Tail, and ſo the Remainder is good, and the Plaintiff upon the Matter in Law ſhall be barred. 
| Dyer C. . Dyer Chief Juſtice. As to the Matter in Law, I am of the ſame. Opinion. And as to the 


el. 7. in the other, as the Donor pleaſes to limit it; but here the Gift icſelf diſtinguiſhes in what Capa- 


' 7 Co. 35.a, he had Iſſue he had ſatisfied the Condition, and then he had Power to alien, and then it ſhould 


V. pl. 2 3. Iſſue he had Power to alien, and thereby to bar the Iſſues and the Donor, and it ſhould eſcheat 


—— Cc — * - 1 — r r - an. Ad K * 
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Name of the King, by which he may purchaſe, Sir, if in the Purchaſe he be named only Kirg, 
omitting his Chriſiian Name, he may well enough take thereby, for King is the higheſt Name of 
Honour in this Realm, which for the Greatneſs of it drowns all other Names of Honour or Dig- 

\ nity which the Perſon that is King may have within this Realm, and becauſe there is not, nor 

| - ought to be more than one that bears the Name of King in this Realm, the Name of King con- 
tains Certainty enough to ſignify who it is that has this Name, and therefore a Purchaſe by this 
Name only contains Certainty enough, and is good enough. But I have never ſecn this Name 
only uſed in Purchaſes, or Grants, or Letters-patent, but the Practice is to add the Name of 
Baptiſm alſo, as to ſay, Henry King, or Edward King, for elle it would be doubtful what King 
was meant, for there have been many Kings that have had the ſame Name of Baptiſm ;- and 
therefore for the Sake of Diſtinction and Certainty the Chriſtian: Name of the King is uſed to be 

- inſerted, But if it be omitted it ſhall be good enough, and it may be tried what King it was. 
Further, the King has two Bodies, viz. a Body natural and a Body politic, and he has Ca. 

- pacity both in the one and in the other. And the Name (Xing) contains them both, 
e, Abr 193- and Heirs implies both Heirs and Succeſſors, for it is but of late Time that Succeſſors have been 


2 2.4. added in the King's Grants. And he that gives to the King may give to him in the one Body or 


city the King ſhall take it, for the Remainder is to him and to his Heirs Males of his Body be- 

gotten, and ſuch Heirs muſt come from the natural Body, for the Body politic cannot beget Iſſues. 
| So that the Limitation of the Inheritance here to the Heirs Males of his Body diſtinguiſhes the 
ann Body in which the Donor had a Mind that the King ſhould take it. For if King Henry 7. after 
ſhall retain the the Remainder limited to him, had been removed from the Royal Eſtate, and another had been 
takes in he nas. made King, neither the ſucceeding King nor his Heirs ſhould have had the Land, becauſe the 
tural Capacity, Donor limited it to Henry 7. and to the Heirs Males of his Body, and if the Heirs of the other 
ney, Body ſhould inherit it, it would be contrary to the Limitation and Will of the Donor, for there 


he is removed 


from the Eſtate is not any ſuch Inheritance limited by the Gift; wherefore the Gift here has Reſpect to the natu- 
59. 2 Find 85. ral Body of King Henry 7. and to the Heirs Males which this natural Body ſhall beget, and fo 
2 Capacity and Body in which he ſhould take it is diſtinguiſhed and limited in the Gift. As 
— 36 ( if a Man gives Land to a Biſhop and to his Heirs, thereby he diſtinguiſhes in what Capacity he 
« See Ante 234 has à Mind to place the Inheritance, and in what Capacity the Biſhop ſhall take it, and as the 
oy the Donor pleaſes to limit it, ſo it ſhall enure ; for if he had given the Land here to King Henry 7. 
4. and to the Heirs of his Body and of the Body of Elizabeth his Wife begotten, ſuch Heirs and 
none other ſhould take it. And Land may be entailed to the King as well as to another, for 
King Henry 4. entailed the Dutchy to him and to his Heirs of his Body begotten, and the Crown 
was entailed to King Henry 8. and to the Heirs of his Body, ſo that the King may take an Entail 
5 as well as another. And the Remainder here veſted in the Body natural of King Henry 7. 80 
upra (b). eit if he had reſigned the Crown to King Henry 8. yet he ſhould have held the Land to him and 
to his Heirs of his Body, as Land diſtinct from, and no Part of the Crown, 
Further, as to the Common Law before the Statute, if Land had been given to a Man and to 
* See Ante 245 bis Heirs of his Body begotten, . this was not taken to be a * full and perfect Inheritance, until the 
(4). perA.Brown Donee had Iſſue of his Body. For Britton in his Book in the Title of conditional Purchaſe cap. 
R 36. ſays, that before Iſſue he had bur a Freehold, and the Inheritance accrued by the Iflue, and 
f See the contra. If he had Iſſue, and the Iſſue died, the Land ſhould deſcend to the * collateral Heir. And of this 
* 18. Ed. 3- Opinion Bracton ſeems to be, for he ſays, if Land be given to a Man and to his Heirs /i hredes de 
thre zA corpore ſuo habuerit, and he has Iſſue, and dies, the Land ſhall deſcend remotioribus bæredibus; for, 
8 mor as it ſeems, they took it that by ſuch Gift he had only the Inheritance upon Condition, and when 


K W deſcend to the colliteral Heirs, as other Land. * Bur (as I take it) it was a Fee- ſimple preſently 


Abr. tit, Eſtate before {{ſue, but the having of Iſſue made it more full and perfect than it was before; For after 


4 Bereich agree for Felony, as it is taken by 7 F. 8. Ed. 3. and by other Means he might diſinherit the Iſſue and 
1 Finch 10 the Donor, which was contrary to the Will of the Donor, and was a hard Caſe, as the Statute 
2 Finch 121. ſays, and very injurious and unreaſonable. And thus the Maker: of the Act looked upon this 
1 0 Permiſſion of the Common Law, or this common Error, whereby they took it that the having 
iS Ante 246 Power to alien was a full Injury, and a Thing againſt Reaſon, and the Words after, viz. 704. 
0). it is neceſſary and uſeful to provide a Remedy in the Caſes aforeſaid, have in them a Kind of Vehe- 
mence purporting great Neceſſity of a Reformation. For that which is neceſſary and uſeful to 
be reformed requires to be reformed in all, and not in Part only, and the reſt to be left unte- 
formed, and therefore for the full and perfect Reformation of this Abule, viz. as well in the King 
as in others, the Act has ordained, that the Will of the Giver, according to the Form in the Deed of 
Gift manifeſtly expreſſed, ſhall from henceforth be obſerved. So that the Obſervance of the Will of 
the Donor is become the Reformation of all that was amiſs before, and the Will of the Donor is 


the Effect of the Statute. And from thence it follows, that the Alienation of the Donee oy ont 
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bind the Iſſues nor the Donor 3 nor ſhall the ſecond Huſband be Tenant by the Curteſy, nor ſhall a, 46. ra, ,, 
the Iſſue of him and of the Wife inherit. So that it was ſuperfluous to expreſs this in the Act, 2 Bro. Ejec- | 
for theſe , Clauſes are but conſequential to the firſt Purview, and are included in the firſt Pur- 12; rp... 2; 
view, and only ſerve to explain the ſame, for the firſt Purview, viz. tbe Will of the Donor, includes . 
theſe Clauſes and many others. For the ſecond Wife ſhall not be endowed, * nor can the Donee 2 Finderdg, 
charge the Land with a Rent-charge or other Incumbrance, nor ſhall. he forfeit the Land for. Fe- „ 2 L 
lony, nor can he do other Acts to the diſinheriting of the Iſſues; and all this is included in the A 24% . 
firſt Purview, viz. that the Will of the Donor ſhall be obſerved, for theſe Acts are contrary to his“ „e. J. 
Will, and every Thing that is contrary to his Will is reformed by this Act, as every Thing that © M. 46. Ed, 3. 


is his Will is made a Law by this Act. And therefore an Entaiſ to the Heirs Males of the Po4y. 419 

of the Donee is within the Purview of the Act, as it is taken in 18. Ed. 3. and in Carbonnel's C aſe ch bows. he 4 
in 23. Ed. 3- * So an Entail to the Heirs Females of the Body of the Donee, and all other En, Px 
rails, are within the Purview of the Statute, becauſe they are within the Will of the Donor ;/ for p. tre: 
as Fleta (who wrote a long Time ſince) ſays in his third Book, modus legem dat donationi ; ſo that H. «. He 5. 24. 
the Manner of the Gift which the Donor limits makes a Law to the Gift. And the three Eſtates TERED 
limited in the. Preamble of the Act, that is to ſay, Eſpecial Tail, Frank marriage, and General 2. S Rowe. Ia- 
Tail, are but put there for Examples, and not as containing all the Entails intended in the Sta- 5 | 
tute, for the Donor might make other Entails by his Limitation, for his Will is a Law as to the « Lit: $ 747. 
Eſtates· tail. And where an Eſtate to one and to the Heirs of his Body was a Fee ſimple; be- ga. 100, 
fore the Statute, now ſince the Statute it is taken in 12. Ed. 4. that he has but a Fee-tail, and WI 
this is included in the Statute, altho' it is not expreſſed, as the Book ſays. And herein the N. 18. 4. 3.45. 
Book ſays true, for when the Statute reſtrained the Donee from aliening the Fee-ſimple, or . . . 
from doing other Acts which he that has a Fee - ſimple may do, it was prefently taken that the Bro. Ettares 35; 
Fee was not in him, for it would be idle to adjudge it in him, when he could not do any Thing E- 1 
with it, and therefore it was taken, by Collection and Implication of the Act, that the Fee- ſimple 99. p!. 
continued in the Donor. So that he has one Inheritance, viz. a Fee-ſimpley and tue Donee has 2 
another Inheritance of an inferior Degree, viz. a Fee-tail. And the Name of the Eſtate was 4 ( 248 (3). - 
taken from the Certainty of the Limitation of the Inheritance, as Littlelon ſays, ! for he lays, 7al- , 1:1... 
liare idem eſt quod in certitudinem ponere, and becauſe in the Gift it is expreſſed of what Body the Cura 8. 

Heirs which ſhall inherit ſhall iſſue, for this Reaſon he took it that it was called a 7 az, or ras, _.. 
ther it might have the Name of the French Word (zailer) which is to cut, for to dock Wood is to ame 33 
cut Wood, and becauſe the Eſtate is docked, or cut off, (for before it was a Fee-limple, and i _—__ 
now the Fee is cut off from it, and the Eſtate thereby is docked, cut off, or made leis, it may 3. b. Fitz. Tag. 
well be called an Eſtate-tail, viz. an Fitate docked, cut off, or abridged ; and immediately 5 -_ = 5. 
upon the making of the Act it had this Name given it. And it was alſo taken that the Reverſion Fitz, Tail 10, 
in Fee was left in the Donor, for in the ſame Seſſion of Parizament, and in the Act which is the i 
fourth Chapter after, viz. in the Chapter which gives the quod e: deforceat, it is recited, that if e 
one had Joſt his Land by Default, he had no other Writ to recover the Land again but a Writ * Ante 248 (a). 
of Right, which did not ſerve. for them who had not a Fee- ſimple, as Tenants for Term of Life, 

in Free-marriage, or in Fee-tail, in which Caſes a Reverſion is reſerved, there it is provided that — Frs. 
ſuch ſhall have a quod ei deforceat. So that it is there called a Fee- tail, and that in ſuch Caſe a Ls 4 
Reverſion is reſerved. Wherefore they of the ſame Parliament immediately took it that the Eſtate (n) dhe ©? 
was divided, and that the Donor had the Fee-ſimple, and the Donee a Fee-tail, and this Con- 3 there cit- 
ſtruction was gathered from the Will of the Donor. For it is to be preſumed that he who would 
not have the Donee to do any Act that Tenant in Fee-ſimple might do, did not chuſe that he r 3. 
ſhould have a Fee-ſimple Eſtate. So that by the Implication of the Act, the Eſtate which was 2 Ind. -=A 

a Fee-ſimple conditional is divided, and the Fee continues always in the Donor, and the Donee Finch 14.  - 
has an Eſtate tail. And therefore the Eſtate of the Donee is altered, “ for before the Statute the Ante 46 (4). 
Iſſue ſhould have had an Aſſize of Mortdancęſtor, but now he ſhall not; ' and before it ſhould *52 0) | 
have eſcheated for Felony after Iſſue had, but now it ſhall not; ' and before the Donee ſhould « sugra (e). 1 
forfeit it for Treaſon, and now as appears in 7. H. 4. he ſhall not; and before the Donee might 
charge the Land, and the Iſſue ſhould have held it charged, but now he cannot, for it is not | 
the ſame Eſtate that it was before, nor in the ſame Degree. Then ſeeing the Eſtate of the Do- 


nee is changed, and is ſuch as is ſhewn before, and no other, the King ought to take it ſo, and 4 u. . K. 4: | _ j 
| 
| 


p 2 Inſt. 334. 
1 Finch 00 


2 . . , . l . y 2, A. Fit . . 
in ſuch Manner as it is, and not otherwiſe, for the King cannot have any other Eſtate than that % 21. Bre. 1. 
which the Donor has given him, and the Donor has given him ſuch an Eſtate as does not contain 752" 4. But 

6 | 54 N this is to be un- 
the Fee, and therefore the King cannot have the Fee, for if the Donor had given him an Eſtate :riood accord- 


upon Condition, he ſhould not have had it without Condition. And ſo if the Donor gives it to s ** the Law 


the King and to his Heirs of his Body, he ſhall not have it to his Heirs generally, for that is con- or 
trary to the Eſtate, for the Donor has a Right to the Fee. And this is proved by the Words of ® 1 Caray : 
the Formedon in Reverter, which are, which to the Donor ought to revert by the Form of the Gift a- before the Sta- 
foreſaid, which Word ought implies the Right of the Fee. And as to what is ſaid, that the King = 2 
ſhall not be bound by the Act, and that there ſhall not be any Reſtraint in the Eſtate Ks altered the 
which he takes, unieſs the ſame be preciſely expreſſed in the Act, Sir, in ſome Caſes I S' Pian 
admit that the King ſhall not be reſtrained by general Words, without expreſs Reſtraint in ; 
the Act, and that is according to the Matter of the Act; but in this Act he ſhall be hound, Nes 19. a. 
for it is made for the Furtherance of Reſtitution, that is to ſay, where it was a great A- . 


buſe that the Donce had the Power of aliening after Iſſue had, (which being a common Error e 
: in, F. . 
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was taken for the Common Law) this Statate was made to reform the Abuſe, and to reſtort 

3 the Commbh Law in this Point to its right and juſt Courſe, which it did by reſtoring to the Do. 
* Dy. 360. pl. g. nor the OBſetvance bf His Intent. So that the Deſign of the Act is to give Reſtitution, * and 1 
1 2 Reſtitutionis the King has no Favbur, nor has his Prerogative any Exemption, but the Party re. 

alk 26x. ſtored is Favoured, * And therefore if the King reſtores the Heir by Livery to his Manors, the 

vin Ae us Advowſons thall paſs to hit without any Mention of them. © So if he makes Reſtitution of the 
od © „ Temporalties to a Biſhop, Knight's Fees and Advowſons ſhall paſs without being 'mentioned, 
25 mk i, So alſo Thall | be in cafe of a Reſtitution upon Petition of another to have that to which the King 
5. S. has no Right; for where a Thing which the King ought not to hold is reſtored to the right 
dere, Owner wh bu cht to have it, the Words ſhall be taken moſt ſtrongly againſt the King, and hig 
66 U fig Li. Prerogative Mall not hold Place; nor "ſhall he be favoured more than another Perſon. So here 

very 7.H. 4. the Act was made to teftore the Common Law in this Point, wherein it was miſuſed, and to reſtore 
22. be. Hf to the Donor that which was due to him, viz. to have his Will obſerved; where it had bern vio- 
— — lated by the Donees. So that there is a Reſtitution here made to the Donor, viz. of the Obſer- 

Dy. 360. 2). 5 Vance of his Will, which before was broken, in which Cale, by the Reaſon of the Common Law 

— CIDR in like Caſes that happen at the Common Law, the King is not exempted. For he who will main. 

©. Bendl. 182. tain it to be feaſonable that the King being Donee ſhall be exempted, and that the Makers of 
La the Act did not intend tu bind him, undertakes to prove that the Makers of the Act thought it 


5 
we. Mas rg reaſonable to fuffer the King to violate the good Intent of him that gave him the Land, and to 


80. pl. s. preak his Will, and to exceed the Meaſure kmited to him, and ſo to do an Injury. And this can- 
e H. 41. £4. 3, hot be taken to be the Intent of the Makers of the Act, but they meant to reform the Abuſe in 
| J all, viz. as well in the King as in others. Wherefore, as it ſeems to me, the King ſhall be included 
ip Co, 64. b, I the Act, and his Eſtate ſhall not be a Fee-fimple conditional, but a Fee-tail, upon which the 
Remainder here may well depend. And fo it muſt have ſeemed to the Juſtices before recited in 

the Record who took the Fine, viz. Brian, Townſend, Davers, and Vaviſor, who were Men of 

great Learning; and ſo alſo the Counſellors of the King and of the Marqueſs muſt have been of 

Opinion. For if the Eſtate of the King ſhould be a Fee-ſimple conditional, it was idle and in 

vain to limit the Remainder over in Fee, and the faid Juſtices would not have taken ſuch a 

- Fine contaming Eſtates which could not ſtand together, but they took it that the Eſtate of the 

King was but an Eſtate-tail, and that the Remainder might depend upon it well enough, and 

in this Light alfo it appears to me. Wherefore the Lord Berkley now Defendant may enter and 

avoid the Leafe, and ſo the Plaintiff ſhall be barred. And afterwards on the Quinzime of St. Mar- 

tin in the iyth Year of the Reign of Queen Elizabeth, the Juſtices, at the Prayer of the Lord Berk- 

ley, who had often prayed his Judgment after their Arguments, gave Judgment for him againſt the 

Plaintiff, For the Lord Dyer and Anthony Brown ſaid, that with Regard to the Matter of Law 

they continued of the ſame Opinion that they were of at the Time when they argued ; and there. 

fore they commanded the Judgment to be entered, which was entered as follows. 


And now here at this Day came as well the aforeſaid Henry Willion, as the aforeſaid Henry Berti 
and Richard Knight by their Attornies aforefaid, whereupon the Premiſſes being ſeen and by the 
Court here more fully underſtood, it ſeems to the Juſtices here that the Replication of the afore- 
ſaid Henry Willion above pleaded is inſufficient in Law to maintain the aforeſaid Henry Willion to 
have his Action aforeſaid againſt the aforeſaid Henry Berkley and Richard Knight. Therefore it 
| Judgment, js conſidered that the aforeſaid Henry Million take nothing by his Writ aforeſaid, but be in Mercy 
for his falfe Claim thereof: And the aforeſaid Henry Berkley and Richard Knight may go thereof 

without Day, &c. 6 | | 


The reſt of the 
Record, , 


RAT he Note, in M. 21. Ed. 3. 45. 4 Formedon was brought of Lands given to the Father and Mother 
oe the Demandant, and to the Heirs of their two Bodies, 'which were alien'd before the Statute de do- 
nis Condittonalibus. And Thorp ſaid that the Demandant could not have a Cui in vita, but where be 
can make Title in his Writ quæ clamat eſſe jus et hæreditatem ſuam, which he cannot do unleſs he claims 

. & Fee-fimple. And it ſeems by him that the Heir cannot have a Writ que clamat tenere ſibi et hæredibus 
- de corporeſuoexeuntibus, which agrees with the Opinion of A. Brown Ante fo. 246. and with the ſcid 
Me Eat, Book in 4. Ed. 2. And Note, that Fitzherbert tit. Formedon has abridged a Caſe out of M. 12. 
Formedon 15. HI. 4. as follows, viz. A Man gave Land in Frank- Marriage with his Daughter, the Donees had Iſſue 
Before the Statute, the Huſband gave the Land to his Daughter in Frank- Marriage, and died, and his 
Wife ſurvived until after the Statute, and died, and the Heir brought a Formedon, and this Matter 

was pleaded, and the Opinion of the Court was with the Plaintiff, wherefore it was awarded that tht 


Demandant ſhould recover Stizin of the Land. Which Caſe alſo agrees with the Opinion of A. Brown. 
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A Report of 4 Caſe argued and adjudged in the Common Bench in Michaelmas Term in 
* the fourth and fifth Nears of the Reign of Quren Elizabeth upon Demurrer in Law in 


an Action of Treſpaſs brought by Lady Margaret Hales, late Wife of Sir James Hales 


late one of the Juſtices of the Common Bench, Plaintiff, againſt Cyriack Petit Defen- 
dant. And the Record appears amongſt the Records of Trinity Term 3 Elizabeth, Rot. 92 1. 
and was as follows. 


riack Petit late of Boughton under Blane in the County aforeſaid Gentleman was attached to Ele, 
2 anſwer Margaret Hales Widow of a Plea, wherefore with Force and Arms the Cloſe of the ſaid © 921. Kent. 
Margaret at Graveney he broke, and her Graſs to the Value of 40 J. there lately growing with 1 
certain Cattle, eat up, trod down, and conſumed, and other Wrongs to her did, to the great Raſt.Entr, 608. a. 
Damage of the ſaid Margaret, and againſt the Peace of the Lady the Queen now, c. And where- 
upon the ſame Margaret by Jobn Goldwell her Attorney complains, that the aforeſaid Cyriack the 
twentieth Day of November in the ſecond Year of the Reign of the Lady the Queen now, with Force 
and Arms, Cc. the Cloſe of the ſaid Margaret at Graveney broke, and her Graſs to the Value, &c, 


there lately growing, with certain Cattle, viz. Horſes, Oxen, Cows, Hogs, and Sheep, eat up, trod 
down, and conſumed : And other Wrongs, Sc. to the great Damage, &c. and againſt the Peace, 
Sc. Wherefore ſhe ſays that ſhe is damnified, and has Damage to the Value of 100 Marks, and 
therefore ſhe produces the Suit, Wc. 1 | | 
And the aforeſaid Cyriack by Hugh Charnack his Attorney comes and defends the Force and Inju- par, 


when, Sc. And as to the coming with Force and Arms, he ſays that he is not guilty thereof, 
and of this he puts himſelf upon the Country, and the aforeſaid Margaret likewiſe, 


And as to the 

reſt of the Treſpaſs aforeſaid above ſuppoſed to be done, the ſame Cyriack ſays that the aforeſaid 
Margaret her Action aforeſaid againit him ought not to have, becauſe he ſays that the Cloſe aſore- 

ſaid, and alſo the Places in which the Treſpals aforeſaid is ſuppoſed to be dane, are, and at the 
aforeſaid Time of the Treſpaſs aforeſaid above ſuppoſed to be done were, ſixteen Acres of Land 

with the Appurtenances called Bentcloſe in Graveney aforeſaid. Which ſaid ſixteen Acres of Land 

with the Appurtenances are, and at the aforeſaid Time of the Treſpaſs were, the Soil and Free- 

hold of him the ſaid Cyriack, whereby the ſame Cyriack, the ſame Time when, Cc. the Cloſe afore- nugiges us his 
ſaid, as the proper Cloſe and Soil and Freehold of him the ſaid Cyriack, in the ſame ſixteen Actes Freenole. 
of Land, as in the proper Soil and Freehold of him the ſaid Cyriack, broke, and the Graſs afore- 

ſaid, as the proper Graſs of him the ſaid Cyriack there then growing, with the Cattle aforeſaid 

eat up, trod down, and conſumed, as it was lawful for him to do; and this he is ready to verity, 
| Wherefore he prays Judgment if the aforeſaid Margaret her Action aforeſaid againſt him ought 

to have, Sc. 


And the aforeſaid Margaret ſays, that by any thing before alledged ſhe ought not to be pre- Replication by 
cluded from having her Action aforeſaid, becauſe ſhe ſays that the Cloſe aforeſaid, and alſo the NERC 
Place in which the Treſpaſs aforeſaid, whereof ſhe above complains, was done, is, and at the a- 7.a. 1 Finch319, 
foreſaid Time of the ſaid Treſpaſs above ſuppoſed to be done, was, 200 Acres of Marſh with #5 Max. 

the Appurtenances lying in Graveney aforeſaid called Graveney Marſh, otherwiſe Clif Marſh, that 
is to ſay, to the Lands of the late James Hales Knight deceaſed, and to the Lands of the College 
of St. Jobn in Oxſord towards the Eaſt, and to the Lands of the Lady the Queen towards the 
North, and to the Lands of the Manor of Graveney towards the Weſt, and to the Lands of one 
Robert Colwell towards the South and Eaſt, other than the aforeſaid ſixteen Acres of Land with 
the Appurtenances in Gravency aforeſaid called Bentclaſe in the Bar of the aforeſaid Cyriack ſpeci- 
fied. And this ſhe is ready to verify, wherefore for that the aforeſaid Cyriack to the Treſpaſs a- 


foreſaid in the aforeſaid 200 Acres of Marſh called Graveney Marſh, otherwiſe Cliff Marſh, of 
new Aſſignment done, does not anſwer, the ſame Margaret prays Judgment, and her Damages by 
_ Occaſion of that Treſpaſs to be adjudged to her, Sc. | | 


And the aforeſaid Cyrzack, as to the aforeſaid Treſpaſs in the aforeſaid 200 Acres of Marſh of Bar to the new 


new Aſſignment above ſuppoſed to be done, ſays that the aforeſaid Margaret her Action afore- 


| | zament of 
ſaid thereof againſt him ought not to have, becauſe he ſays that long before the aforeſaid Time Term forfeited, 
when the Treſpaſs aforeſaid is ſuppoſed to be done, one Thomas then Archbiſhop of Canterbu 


was ſeized of the ſame 200 Acres of Marſh of new Aſſignment with the Appurtenances in his 


11, I 2+ 


Afſignment, by 


Demeſn as of Fee, in Right of his then Archbiſhopric afoteſaid. And the ſame Archbiſhop 
g being ſo ſeized thereof, before the aforeſaid Time when, &c. viz. the eighth Day of March in the 
; twenty ſixth Year of the Reign of Lord Henry late King of England the Eighth from the Con- 
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queſt, at Thanington in the County aforeſaid, by a certain Indenture made between the aforeſaid i 
then Archbiſhop on the one Part, and one John Hales, and James Hales Knight, by the Names 4 
of Fobn Hales one of the Barons of the Exchequer of the Lord the King, and James Hales Son 

and Heir apparent of the ſame Jobn on the othet Patt, (one Part whereof, ſealed with the Seal of 
the aforeſaid then Archbiſhop, the ſame Cyriack prddites here in Court, the Date whereof is the ſame 
Day and Year) granted, delivered, and demiſed to the ſame John Hales and James the Site of the 
Manor of Boughton in the County of Kent, with all Houſes, Fdifices, Lands, Meadows, 1,caſows, 
Paſtures, and Demeſns to the ſame Manor belonging, together with the Paſture of Middlewood, 
and the Paſture called Bentley; and alſo the Marſh called Graveney Marſh, with all and ſingular 
the Appurtenances of the ſame Marſh, whereof the aforeſaid 200 Acres of Marſh of new Aſſign- 
— with the Appurtenances are, and at the aforeſaid Time when, &c. were Parcel, (all Rents, 


ultoms, Works, Services of Tenants, and Perquiſites, View of Frankpledge, the Court there, 


and alſo Wards, Marriages, Reliefs, Eſcheats, Waifs, Eſtrays, and other Liberties and Fran- 
Chiſes, and alſo the Advowſon of the Church, and ſixty Acres of arable Land there next adjoin- 
| e | | | "op 
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ing to the Rectory of Boughton in the County aforeſaid on the ſouth Side, there lately demiſed 
to the Abbot and Convent of Feverſbam, yearly to the aforeſaid then Archbiſhop and his Suc- 
ceſſors excepted and reſerved) to have and to hold the aforeſaid Site and other the Premiſſes a- 
foreſaid with the Appurtenances whereof, Sc. (except as before excepted) to the aforeſaid 70% 
Hales and James Hales, and to their Aſſigns, from the Feaſt of S. Michael the Archangel which 
ſhould be in the Year 1540, unto the End of the Term of 20 Years from thence next follow. 
ing, and fully to be comp.eat, as by the ſame Indenture amongſt other Things more fully appears, 
Which ſaid Demiſe to the aforeſaid Jobn Hales and James Hales by the aforeſaid then Archbiſhop 
in Form aforefaid made, and all and ſingular the Things therein contained, one Thomas then 
Prior of the late Priory of Chriſt's- Cburcb in Canterbury, and the then Chapter of the ſame Church, 
before the aforeſaid Time when, Fc. viz. the ird Day of April in the aboveſaid wenty-ixth 
Year of the Reign of the aforeſaid late King Henry the Eigbib by their certain Writing (which the 
ſame Cyriack likewiſe produces here in Court, ſealed with the common Seal of the ſame then Prior 
and Chapter, the Date whereof is in the Chapter-houſe the ſame Day and Year) ratified, ap- 
proved, and confirmed, as by the ſaid Writing more fully appears. By virtue of which ſaid 
Grant, Demiſe, Ratification, and Confirmation, the aforeſaid Fohn and James on the Morrow 
of the aforeſaid Feaſt of Sr. Michael the Archangel in the aboveſaid Year of our Lord 1540. into 
the aforeſaid Site and other the Premiſſes with the Appurtenances whereof, Sc. entered, and 
were thereof poſſeſſed. And the ſaid John and James being ſo thereof poſſeſſed, the ſame John 
Hales afterwards died, and the aforeſaid James ſurvived, and held himſelf in the aforeſaid Site and 
other the Premiſſes with the Appurtenances whereof, &c. and was thereof ſole poſſeſſed by Right 
of Survivorſhip, c. And the ſaid James being ſo thereof ſole poſſeſſed, the aforeſaid then Arch- 
biſhop being ſeized of the Reverſion thereof in Form aforeſaid, before the aforeſaid Time when, 
Sc. viz. the twenty ſecond Day of April, in the th Year of the Reign of Lord Edward late King 
of England the fixth from the Conqueſt, at Thanington aforeſaid, by a certain other Indenture 
made between the aforeſaid then Archbiſhop of the one Part, and the atoreſaid James Hales Knight, 
and the aforeſaid Margaret then his Wite of the other Part, (one Part whereof ſealed with the Seal 
of the aforeſaid then Archbiſhop, the ſame Cyriack here likewiſe produces in Court, the Date wheze- 
of is the ſame Day and Year) reciting in the ſame Indenture, that whereas the ſame then Arch- 
biſhop by a certain Indenture bearing Date the eighth Day of March in the twenty-fixth Year of 
the Reign of Lord Henry late King of England the eighth from the Conqueſt, had granted and de- 
miſed to John Hales then one of the Barons of the Exchequer. of the Lord the King, deceaſed, 
and to the aforeſaid James Hales, . the Site of the Manor of Boughton in the County of Kent, with 
all Houſes, Edifices, Lands, Meadows, Leaſows, Paſtures, and Demeſnes to the ſame Manor 
belonging, together with the Paſture of Middlewood, and the Paſture. called Bentley; and all» 
the Marſh called Graveney Marſh, with all and ſingular the Appurtenances of the ſame Marſh, 
(all Rents, Cuſtoms, Works, Services of Tenants, and Perquiſites, View of Frankpledge, the 
Court there, and alſo Wards, Marriages, Reliefs, Eſcheats, Waits, Eſtrays, and other Liber- 
ties and Franchiſes, and alſo the Advowſon of the Church, and ſixty Acres of arable Land there 
next adjoining to the Rectory of Boughton in the County aforeſaid on the ſouth Part, there lately 
demiſed to the Abbot and Convent of Feverſham, yearly to the aforeſaid late Archbiſhop and his 
Succeflors excepted and reverſed) to have and to hold the aforeſaid Site of the Manor aforeſaid, 
and all and ſingular the Lands and Tenements aforeſaid with their Appurtenances whereof, Sc. 
(except as before excepted) to the aforeſaid John Hales and James Hales and to their Aſſigns, from 
the Feaſt of Sz. Michael the Archangel, which ſhould be in the Year of our Lord 1540. unto the 
End and Term of 20 Years from thence next following, and fully to be compleat, as by the ſame 
Indenture amongſt other Things more fully appears, for certain Conſiderations him the ſaid Arch- 
biſhop moving, ratified, approved, and confirmed to the aforeſaid James Hales his Title, Term, 
and Intereſt of and in the Premiſſes; and alſo the aforeſaid then Archbiſhop, by his Indenture 
| aforeſaid to the aforeſaid James and Margaret made, granted, delivered, and to, Farm-let to the 
2 aforeſaid James Hales and the aforeſaid Margaret then his Wife the aforeſaid Site of the Manor 
aforeſaid, and all and ſingular the Lands and Tenements aforeſaid with the Appurtenances where- 

of, Sc. to the aforeſaid , Jobn Hales and James Hales by the. aforeſaid former Indenture demiſed 
(except and to the aforcſaid then Archbiſhop and his Succeſſors wholly reſerved all and ſingular 

Things by the ſaid former Indenture excepted and reſerved) to have and to hold the aforeſaid 

Site of the Manor aforeſaid and other the Premiſſes aforeſaid with the Appurtenances whereof, &c. 

(except as before. excepted) to the aforeſaid James Hales and the aforeſaid Margaret then his Wife, 

and to their Aſſigns, from the Feaſt of St. Michael the Archangel, which ſhould be in the Year ol 

our Lord 1560, unto the End and Term of 12 Years from thence next following, and fully to be 
compleat, as in the ſame Indenture to the aforeſaid. James and Margaret (as it is ſaid) made amongſt 

other Things is more fully contained. By,avaſpn of which faid Indenture the ſame James and 
Margaret were, of the ſaid Indenture, 2 Intereſt therein contained poſſeſſed. And they 

being ſo thereof poſſeſſed, and the aforeſaid James of the aforeſa d Site and: other the Premiſſes a- 

foreſaid with the Appurtenances whereof, Sc. (except as before excepted) being likewiſe poſſeſſec 

by virtue of the former Indenture to the aforeſaid Fobn Hales and James Hales, as is aforeſaid, 

made, the ſame James before the aforeſaid Time when, Sc. wiz. the fourth Day of Auguſe in the 

firſt and ſecond Years of the Reign of Lord Philip and Lady Mam late King and (Queen of England, 

in a certain common River or common Water- courſe. of then ſame late King and Queen, in 

the Pariſh of Sr. Mildred the Virgin in the County of the City of Canterbury, feloniouſly and vo- 

luntarily drowned himſelf. And afterwards by a certain Inquiſition taken at the aforeſaid Cit/ 

of Canterbury, in the aforcſaid County of the City of Can'erbary, the aforeſaid forrih Day of Aug%/*7 

in the aboveſaid fr/t and ſecond Years, before George Totes then Coroner of the ſaid late King and 

| do Queen 
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Queen in the aforeſaid County of the City aforeſaid, upon the View of the Body of the afore- 
| faid James Hales there lying dead upon the Ground, by the Oath of twelve, &c. it was preſented 
that the aforeſaid James, not having God before his Eyes, but ſeduced by the Art of the Devil, 
the ſame fourth Day of Auguſt in the aboveſaid firſt and ſecond Years, at the aforeſaid City of Can- 
terbury in the Pariſh of the bleſſed Mary of Bradne, and in the Ward of Redingate in the ſame City, 
and in the County of the ſaid City, went out of the Manſion-houſe of him the ſaid James Hales, 
firuate and being in the Pariſh and Ward aforeſaid, and in the aforeſaid County of the City afore- 
ſaid, and paſſing through Ways and Streets in the ſame City unto the aforeſaid River or com- 
mon Water-courſe in the aforeſaid Pariſh of St. Mildred the Virgin, and in the Ward of Wor- 
gate in the ſame City, and in the County of the City aforeſaid, voluntarily entered into the ſaid 
River, and himſelf therein then feloniouſly and voluntarily drowned, againſt the Peace of the 


ſaid late King and Queen, as by the ſame Inquiſition before the aforeſaid Coroner remaining of 


Record more fully appears. By realon of which faid Felony of himſelf, and by Force of the a- 
forefaid Inquition betore the aforetaid Coroner raken, the aforeſaid James Hales forfeited to the 
aforeſaid lite King and Queen as well the aforcſaid former Indenture to the aforeſaid John and 
James, as is aforeſaid, made, and all the Intereſt and Term therein contained, as the aforeſaid In- 
denture to the aforeſaid James and Margaret, as is aboveſaid, made, and all the Intereſt and Term 
of Ycars therein contained. And afterwards the aforeſaid late King and Queen, by their certain 
Commiſſion ſcaled with their Seal of their Exchequer, and iſſuing out of their Court of Exche- 
quer aforeſaid, bearing Date at eſiminſter the twenty-fixth Day of October in the aboveſaid firſt and 
ſecond Years, aſſigned Martin Bowes Knight, Milliam Roper, Chriſtopher Roper, Roger Appleton, 
Eſquires, and John Bear Gentleman, four, three, or two of them, to enquire by the Oath of 
good and lawtul Men of the aforeſaid County of Kent, as well within Liberties as without, by 
whom the ruth of the Matter might be better known, amongſt,other Things, what and what 
Kind of Goods, Chattles, as weil rea! as perſonal, or Demiſes whatever, of what Nature, Sort, 
or Kind ſoever they be, the afureſaid James ſolely or jointly with any other Perſon or Perſons had 
in the aforeſaid County of Kent, as well within Liberties as without, at the Time when the ſame 
James killed and murdered himſelf, and alſo to whofe Hands and Poſſeſſion the ſame Goods and 
Chattles and Demiſes aforeſaid after the Death of the ſame James came, or in whoſe Hands they 
then remained, and of what Value they were. And further the aforeſaid late K ing and Queen 
Philip and Mary by the ſame Commiſſion commanded the aforeſaid Martin Bowes, William Roper, 
Chriſtopher Roper, Roger Appleton, and John Bear, tour, three, or two of them, that they ſhould 
not omit by reaſon of any Liberty of the atoreſaid County of Kent, but into the ſame ſhould enter, 
and at a certain Day or Days, and Place or Places which they ſhould appoint for that Purpoſe, 
they or four, three, or two of them ſhould perſonally go and enquire diligently, touching all and 
ſingular the Premiſſes, and Circumſtances thereof : So that the Inquiſition thereupon before them, 
four, three, or two of them taken they might have before the Barons of the Exchequer aforeſaid 
at Weſtminſter on the Morrow of All Souls then next coming, under the Seals of them five, four, 


three, or two of them, and under the Seals of thoſe by whom it was made, and the Commiſ- 


ſion aforeſaid. Alſo the aforeſaid late King and Queen Philip and Mary commanded the aforeſaid 


Martin, William, Chriſtopher, Roger, and John Bear, four, three, or two of them, by the afore- 


ſaid Commiſſion, that all and ſingular the ſame Goods and Chattles and Demiſes, in whoſeſoever 
Hands or Poſſeſſion they ſhould then be, they ſhould take into the Hands of the ſaid late King 
and Queen Philip and Mary, and them fately keep, fo that they might anſwer to the ſame late 
King and Queen tor the Goods, Chattles, and Demiſes aforeſaid, and that they five, or four, three, 
or. two of them ſhould make appear to the Barons of the Exchequer aforeſaid, at the Day and 


f Y | 
Place aforeſaid, what and what Kind ef Goods, Chattles and Demiſes they had taken into the 


Hands of the ſaid late King and Queen Philip and Mary, by reaſon of the Premiſſes, and where, 
together with the Day of taking the ſame into the Hands of the aforeſaid late King and Queen 
Philip and Mary. Allo the aforeſaid late King and Queen Philip and Mary by the atorefaid Com- 
miſſion commanded the then Sheriff of the aforeſaid County of Kent, that at the Day or Days, 
and Place or Places, which the aforeſaid Martin, William, Chriſtopher, Roger, and Jobn, or 
four, three, or two of them, on behalf of the ſame late King and Queen ſhould make known to 
him, he ſhould cauſe to come before them five, or four, three, or two of them, ſuch and ſo ma- 
ny good and lawful Men of his Bailiwick by whom the Truth of the Matter, touching the Premiſ- 
ſes, might be better known and enquired, as by the ſame Commiſſion amongſt other Things more 
fully appears. By virtue of which ſaid Commiſſion the aforeſaid Mariin Bowes, William Roper, 
Chriſtopher Roper, Reger Appleton, and Jobn Bear afterwards, viz. the twenty-ſeventh Day of Oc- 
'\tober in the firſt and ſecond Years aboveſaid, made their Precept in Writing ſealed with their 


Seals to one Robert*Seuthwel Knight then Sheriff of the aforeſaid County of Kent, commanding 


the ſame then Sheri: en behalf of the aforeſaid late King and Queen, that he ſhould cauſe to come 
before them five, or four, three, or two of them, at Deptford in the aforeſaid County of Kent, 
the thirtieth Day of Odlober then next following, twelve good and lawful Men of the aforeſaid 
County of Kent, to enquire of and upon all and ſingular the Premiſſes and Circumſtances there- 
of. At which ſaid tb:rti2rh Day of October, before the aforeſaid William Roper, Chriſtopher Roper, 
and Royer Appleton at Deptford aloreſaid the aforeſaid Sheriff returned the Precept aforeſaid to him 
in Form and aforcſaid directed, together with a Panel of all the Jurors to the ſame Precept an- 
nexed, in all Things f-rved and executed, whereof certain of them ſo empannelled, and by the 
aforeſai! Sheriff returned, vis. Thimas Hunt Gentleman, Thomas Hinde, Richard Clerk, Thomas 
Ward, William Clerk, Jon Bait, William Audley, Jobn Brodbouſe, Alexander Patenſon, Jobn Si- 
monds, Thema: We'd, and Henry Buckley, twelve, Cc. then and there came, and were ſworn 


before the ſame Commiſſioners, to enquire of and upon the Premiſſes. Which ſaid Jurors be- 
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ing ſo charged, then and there ſaid upon their Oath, that the aforeſaid Thomas Archbiſhop of 
Canterbury aforeſaid, the eighth Day of March 1n the aboveſaid twenty-/ixth Year of the Reign of 
the aforeſaid late King Henry the Eighth, by the aforeſaid former Indenture above alledged, and 
then and there ſhewn to them in Evidence, granted, delivered, and to Farm-let to the aforeſaid 
Jobn Hales and James Hales the aforeſaid Site and other the Premiſſes aforeſaid with the Appur- 
tenances whereof, Sc. (except before excepted, as is aforeſaid), and that the aforeſaid Thomas then 
Prior of the late Priory of Chri/t*s-Church in Canterbury, and the then Chapter cf the ſame Church, 
by their Writing ſealed with their common Seal, bearing Darte in their Chapter-houſe the aforeſaid 
third Day of April in the aboveſaid zwenty-fixth Year of the Reign of the atoreſaid late King Henry 
the Eighth, and to the Jurors aforeſaid then and there likewiſe ſhewn in Evidence, the aforeſaid 
Demiſe to the aforeſaid Fobn and James Hales (as is aforeſaid ) made, ratified, approved, and con- 
firmed. By virtue of which ſaid Grant, Demiſe, Ratification, and Confirmation, the aforeſaid 
Jobn Hales and James Hales were of the aforeſaid Site and other the Premiſſes with the Appurte- 
nances whereof, Cc. (except as before excepted) poſſeſſed. And the faid John Hales and James 
Hales being ſo thereof poſſeſſed, the ſame John Hales afterwards died, and the aforeſaid James 
Hales ſurvived him, and held himſelf in the aforeſaid Site and other the Premiſſes with the Ap- 
purtences whereof, Sc. and was thereof ſole poſſeſſed by Right of Survivorſhip, Sc. And the 
ſaid James Hales being ſo thereof ſole poſſeſſed, the aforeſaid Thomas then Archbiſhop of Canter 
bury, by the aforeſaid other Indenture ſealed with his Scal, bearing Date the aforeſaid twenty- 
ſecond Day of April in the aboveſaid fftb Year of the Reign of the aforeſaid late King Edward the 
Sixth, and to the ſame Jurors then and there likewiſe ſhewn in Evidence, ratitied and con- 
firmed to the aforeſaid James Hales the aforeſaid Demile to the aforeſaid John Hales and James 
Hales, as is aforeſaid, made; and by the ſame other Indenture demiſed, granted, and to Farm- 
let to the aforeſaid James Hales and the aforeſaid Margaret then his Wife, the aforeſaid Site and 
other the Premiſſes aforeſaid with the Appurtenances whereof, &c. by the aforeſaid former Inden- 
ture demiſed (except as before excepted) in Manner and Form as is above alledged. And tur- 
ther the Jurors aforeſaid ſaid upon their Oath, that the whole Ri ht, Title, Intereſt, and Term of 
' Years which the ſame James Hales then had ſolely, by reaſon of the aforeſaid former Indenture, of 
and in the Premiſſes with the Appurtenances, as is aforeſaid, demiſed, as alſo the aforeſaid other 
Indenture to the aforeſaid James and Margaret made, and the Demiſe and Intereſt aforeſaid which 
the ſame Fames and the aforeſaid Margaret together or jointly had in the aforeſaid Sire and other 
the Premiſſes aforeſaid with the Appurtenances whereof, Sc. (except as before excepted} the 
aforeſaid fourth Day of Auguſt in the firſt and ſecond Years abovelaid, to the aforeſaid late King 
and Queen came and ought to come, belong, and appertain by reaſon of the Felony afore aid. 
Alſo the ſame Jurors ſaid, that the aforeſaid James Hales at the Time of his Death was poſſeſſed 
of ſeven Oxen, one Heifer, one Cow, five Geldings, and one thouſand Sheep and Lambs. And 
that the aforeſaid two ſeveral Indentures, viz. the aforeſaid former Indenture made to the afore- 


ſaid John Hales and James Hales, and the aforeſaid other Indenture made to the aforeſaid James 


Hales and Margaret, at the Time of the Inquiſition aforeſaid taken, were in the Hands of one 

Fobn Webb Gentleman; and that the Oxen, Heifer, Cow, Sheep, and Lambs, at the ſame 

Time of taking the ſaid Inquiſition were under the Care and Management of the ſaid Cyriack, by 

the Command of the honourable William Marquels of Mincbeſter, Treaſurer of England. And that 

the aforeſaid ſeveral Demiſes, and the aforeſaid Oxen, Geldings, Heifer, Cow, Sheep, and Lambs 
were then worth 80/7. in the whole to be ſold, beſides the atoreſaid annual Rent reſerved upon 

the ſame Demiſes : Which ſaid ſeveral Demiſes, and the aforeſſid Oxen, Geldings, Heiſer, Cow, 

Sheep and Lambs the aforeſaid William Roper, Chriſtopher Roper, and Roger Appleton the laſt 
Day of October in the firſt and ſecond Years aboveſaid, by virtue of the Commiſſion aforeſaid ac 
Deptford aforeſaid, took into the Hands of the ſaid late King and Queen, according to the Form 

and Effect of the ſaid Commiſſion, Which ſaid Inquiſition before the aforeſaid Commiſſioners 
in Form aforeſaid t xen, together with the Commiſſion aforeſaid, the aforeſaid Vi liam Roper, 

Chriſtopher Roper, and Roger Applelon, on the aforeſaid Morrow of Al Souls, before the Barons 

aforeſaid in the Exchequer aforeſaid, certified under their Seals, and the Seals of the aforeſaid 

twelve Jurors by whom the ſame Inquiſition was taken. And the fame Cyriack further ſays, that 

by reaſon of the Premiſſes as well the Right, Title, Intereſt, Poſſeſſion, and Term of Years, which 

the aforeſaid James Hales at the aforeſaid Time of his Death had ſolely of and in the aforeſaid 

Site and other the Premiſſes with their 8 above in Form aforeſaid demiſed, by virtue 

of the aforeſaid former Indenture, as the aforeſaid Right, Title, and Intereſt of and in the aforeſaid 
Site and other the Premiſſes with the Appurtenances, and of and in the aforeſaid other Inden- 
ture made to the ſame James and Margaret, which the ſame James and the aforeſaid Margaret 
together or jointly had in the ſame Premiſſes, by reaſon of the Felony aforeſaid by the aforeſaid 
James Hales in Form aforeſaid perpetrated and committed, were totally forfeited and loſt to the 
aforeſaid late King and Queen, and the whole Right and Intereſt of the aforeſaid Margaret of 
and in the fame Premiſſes were ended and extinct; by Means whereof all and ſingular the Pre- 
miſſes juſtly came and belonged to the Hands and Poſſeſſion of the ſame late King and Queen. 
By reaſon of which ſaid Premiſſes the aforeſaid late King and Queen were as well of the atore- 
ſaid Site of the Manor aforeſaid and other the Premiſſes with the Appurtenances whereof, &c. 
in Form aforeſaid above demiſed to the aforeſaid John Ha'es and James Hales, as of the afore- 
faid ſeveral Indentures, poſſeſſed. And the ſame late King and Queen being ſo thereof poſſeſſed, 
afterwards, viz. the twenty-firſt Day of Novemter in the firſt and ſecond Years aboveſaid, at Weſtminſter 
in the County of Middleſex, by their Letters- patent ſcaled with their great Seal of Eng/and (which the 
ſame Cyriack here produces in Court, the Date whereof is the ſame Day and Year) by the Advice of 
their well beloved Couſin and Counſellor William Marqueſs of Mincheſter, Treaſurer of England, — 
| | | well 
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well for the Sum of 80 J. of lawful Money of Exgland at the Receipt of their Exchequer at Weſt: 
minſter to the Uſe of the ſame late King and Queen then paid by the ſaid Cyriack and the afore- 
ſaid John Webb, by the Names of their beloved and faithful Subjects Cyriack Petit Eſquire; and 
Jobn Webb Gentleman, as for divers other Cauſes and Conſiderations the ſaid late King and Queen 
then ſpecially moving, gave, granted, and aſſigned to the ſame Cyriack, and to the aforeſaid John 
Webb, amongſt other Things, as well the aforeſaid Indenture made to the aforeſaid Fobn Hales and 
James Hales, as is aforeſaid, and the aforeſaid Indenture in Form aforeſaid made to the ſaid James 
Hales and Margaret then his Wife, as the whole Right, Eſtate, Title, Term and Terms of 
Years, and Intereſt of them the ſaid late King and Queen, which the ſame late King and Queen 
then had or ought to have the aforeſaid four:b Day of Auguſt, or at any Time after had or ought | 
to have, by Reaſon of the Premiſſes or any of them, of and in the ſame ſeveral Indentures, and of 
and in the aforeſaid Site of the Manor aforeſaid, and all arid ſingular other the Premiſſes with the 
Appurtenances whereof, &. (except as before excepted) to have, hold, and enjoy the aforeſaid 
two ſeveral Indentures, and all the aforeſaid Right, Title, Eſtate, Term and Terms of Years, 
and Intereſt aforeſaid, amongſt other Things, to the ſame Cyriack and the aforeſaid. Jahn Webb, 
their Executors and Aſſigns, from the aforeſaid fourth Day of Auguſt in the firſt and ſecond Years 
aboveſaid, during all the Reſidue of the Term, and during the Reſidue of the ſeveral Terms of 
Years in the ſame ſeveral Indentures and in both of them expreſſed and ſpecified, as fully, frees 
ly, and entirely, and in as ample Manner and Form, as all and ſingular the ſaid Premiſſes to the 
Hands of the ſaid late King and Queen by Reaſon or Force of the Felony aforeſaid, or by any 
other Right, Title, or Means came or ought to come, and as the ſame then were or ought to be 
in the Hands of the ſaid late King and Queen, as by the ſame Letters patent amongſt other 
Things more fully appears. By Reaſon of which ſaid: Letters- patent the ſame: riacł and the 4- 
foreſaid John Webb were poſſeſſed as well of the aforeſaid ſeveral. Indentures, as of the aforeſaid 
Site and other the Premiſſes aforeſaid with the Appurtenances whereof, &c. (except as before 
excepted). And the faid Cyriack. and John Webb being 16 thereof poſſeſſed, the aforeſaid Jahn 
Webb afterwards and before the aforeſaid Time when &t7 viz; the firſt Day of Fanzary:in the third 
and faurth Years of the Reign of the aforeſaid late King and 'Queen Philip and Mary, at London 
in the Pariſh of Sz. Ellen within. Biſbopſgate in the Ward of Biſbopſgate, died, and. the fame Cyriack 
ſurvived him, and held himſelf im the aforeſaid. 200 Acres of Marſh with the Appurtenances new-< -- 
-ly-aſſigned, amongſt other Things, and was and yet is thereof ſole poſſeſſed by Right of Survi- 
vivorſhip, &c. by Reaſon of the Premiſſes; and the aforeſaid nay a claiming the aforeſd 2000 
Acres of Marſh with the Appurtenances newly aſſigned after the Death of the aforeſaid James by Colour. 
Right of Survivor ſhip, &c. by Colour of the aforeſaid other Indenture to the aforeſaid James amt 
the fame Margaret in Form aforeſajd made (where nothing of the ſame 200 Acres of Marſh new- 
ly aſſigned by reaſon of the Felony aforeſaid by the ſaĩd James ii Form aforeſaid committed, and 
of the aforeſaid Forſeiture thereon; ever paſſed by the ſaid Indenture into the Poſſeſſion of the a- 
foreſaid Margaret after the Death of the aforeſaid James) into the aforeſaid 200 Acres of Marſh 
newly aſſigned with the Appurtenances before the aforeſaid Time when, &c. upon che Poſſeſſion 
of the ſaid Cyriack entered, upon the Poſſeſſion of which ſ{:id' Margaret thereof the ſame Cyriack 
afterwards, ' viz. the ſame Time when, &c.) into the aforeſaid 200 Acres of Marſh newly aſſigned 
wich the Appurtenances re- entered, and the Cloſe aforeſaid in the ſame broke, and the Graſs a- 
foreſaid there then growing with the Cattle aforeſaid eat up, trod down, and conſumed, as it 
was lawful for him to do; with this that the ſame Cyriack will aver that the aforeſaid 200 Acres 
of Marſh newly aſſigned with the Appurtenances are not parcel of the Tenements aforeſaid in 
the aforeſaid former Indenture, or in the aforeſaid othet Indenture excepted: And this he is ready 
to verify, wherefore he prays Judgment if the aforefaid Margaret her Action -aforeſaid againſt 
him ought to have, &c. al nom. 3 dri hen | % 1600015909 mo ow 
And' the aforeſaid Margaret ſays that the aforeſaid Plea of the aforeſaid:Cyriack above pleaded Piaintiffiemsrs, 
in Bar of the new Aſſignment aforefaid is inſufficient in Law to preclude her, the ſaid Margaret 
from having her Action aforeſaid: againſt the ſame Cyriacł, and that ſhe has no Neceſſity, nor is | 
the Law of the Land bound to:anſwer that Plea in Manner and Form atoreſaid-pleaded. And this 
' ſhe is ready to verify, wherefore for Want of a ſufficient Anſwer. in this Behalf, the ſame Margaret 
prays Judgment, and her Damages by Occaſion of-the Treſpaſs aforeſaid to be adjudged to her & . 
And the aforeſaid Qriacł, for that he has above alledged ſufficient: Matter:in Law to preclude Joinder in De- 
the aforeſaid Margaret from having her Action aforeſaid: againſt him, Which he is ready to verify, utter. 
which faid Matter the aforeſaid Margaret dots not deny, ner thereunto in any wiſe:anſwer, but 8 
the ſaid Averment wholly retuſes; togadmit, as befor prays Judgment, and that the afoteſaid Mar. 
garet may be precluded, from having her Action aforeſaid againſt bim, &c. And becauſe the_ . | 
the Juſtices here will adviſe. of and upon the Premiſſes before they give Judgment thereon, n 
is given to che Parties aforeſaid; here until the Octave of St. Michael to hear their Judgment there- 
on, becauſe the ſame Juſtices hers thereof not yer, && „ 
och 2 11086 A off 11-361 - 51 WA IB JO « | nn Y) it} ei dei 2 ors 
It appears. by the above Record that Lady Margaret Hales has brought a Writ of Treſpaſs a- Tus cas, 
gainſt Cyriack Petit for a Treſpaſs done the 2 1ſt Day of November in the ad Year of the Reign of 3 and 
the preſent Queen, at Graveney in the County of Kent, and upon new Aſſignment aſſigns the res 
Trefpals certainly, viz. in 200 Acres of Marſh called Grævency Marſh. The Deendant pleads A 
in Bar that Thomas Archbiſhop of Canterbury was ſeized of the ſaid Marſh in his Demefn as of comes Tele dc ſe, 
Fee," in Right of his Arctibithopric. And being ſo. feized, he the 8th Day of March Anno 26. iythe Wite i 
H. g. leaſed the ſame by Indenture to Jebn Hales, and to Sir James Hales late Huſband of the yet upon Office 


EY k FS, ; found the King 
| ſhall have the whole Term, 8. C. S. P. cited 9 Co. 129, b. W. Jones £1, Hardt. 24. Jenk. 65. pl. 42. 3 Inſt. 65. H. P. C 30. 1 H. H. Pp. C. 41 z. 8 
10. b. 1 Finch 232. 2 Finch 216. Godolph, Orph. Leg. 131, H. 4 Bac. Abr. 198. Vin, Abr. tit. Baron and N22 Z. 3. 8 tit Forfeiture K. 1 E 
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plaĩntiff for the Term of a0 Years next enſuing the Feaſt of St. Michael the Arcbangel which ſhould 
be in the Year of our Lord 18, Which was confirmed by the Prior of Chti#"s-Ghurch in Canterbury, 
and by the Chapter of the ſame Church; and they entered after the ſaid Feaſt of S/. Michael, and 
John died, and Sir James had the whale Leaſe by Survivorſhip. And he being ſo poſſeſ- 
fed; the ſaid Archbiſbop the.22d Day of April Anno 5. Edi. 6. by his. Indenture reciting-the ſaid 
Leaſe, ratified and confirmed it and further by the fame Indenture, leaſed the ſame Marſh to the 
ſaid Sir James and to the ſaid Margaret then his Wife, to have and to hold to them from the 
Feaſt of St. Michael which ſhould be in the Tear of our Lotd 1360, unto the End of 12 Years 
thence next enſuing. And they by virtue thereof being poſſeſſed, and the ſnid Sir James being, alſo 
poſſeſſed of the Premiſſes by Farce of the art Indentute, the ſaid Sir Fames Hates the 4th Day of 
Auguſt Anno 1 2 Philip and: Mary, feloniouſly and voluntarily drowned; himſelf in a River in 

the Pariſh of r. Md ed in the County. of the City of Canterbury. And he ſhe ws alſo that the 

fame Day all chis Mattet was found accordingly before the Coroner, upon the View of the Body 

chere lying dead. And afterwards! by virtus of x Commiſſion out of the Exchequer directed to 

Sir Naarn Bowes Knight and others, to enquire what Goods, Chattles, and Leaſes the ſaid Sir 

Jumts had ſolely or jointly wich others ia the County of Kent at the ſame Time that he killed and 

murdered himfelf, the 3oth Day of Odober in the ſaid 1 HC 2 Years of Philip and Mary an Inqueſt 

found the ſaid Leaſes and Intereſts, and alſo found that the ſaid Title, Intereſt, and Term of 

Vea which: the ſaid Sir James had ſolely by the firſt Leaſe, and alſo the Leaſe and Intereſt 

which the ſaid Sir James and Margaret had hy the ſecond Leaſe, the ſaid th Day of Auguft came 

and vught to come to the ſaid gate King and Queen by Reaſon of the Felony aforeſaid; and the 

ſaiĩd Office was accordingly returned into the Exchequer, by Force whereof both the Leaſes and 
Intereſts: were fotfeited to the ſaid King and Quten, and came to their Hands, and they the 2.1ft 

Day of November in the ſaid 14 2 Years: ot £b;lip and Mary by their Leiters - patent granted 

their Eſtates in them to the Defendant. and tp one ohn Webby; who afterwards died; and the faid 

Plaintiff claiming the faid Math 4s Survived to her ſaid Huſband enteted upon the Poſſeſſion 

of the Defendant, and the Deſendant at tht ſame Time of the Treſpaſs ſuppoſed to be done te- 
entered into the ſaid; Marſh, and did the Hreſpaſs, &c. And upon this the Plaintiff has demutred. 

Mich. Tm Ack Gent brürd and Nuttrel Serjeaats argued on the Part of the Plaintiff. And they ſaid! that the 
95. Eis. - Bar was 'not1good; and that it det not diſtloſe ſufſicient Matter to deueſt the Term out of the 
For thePlaintiff. Pl ainmtiff, and to put it in the King and Queen. For firft, the Bar conveys the Term of 12 Yeats 
tothe Plaĩntiff and to her Huſband jointly, and it has he wn the Death uf the Huſband, which 

gives the Wife Tide to have the nhaole Term us Survivor, and the Cauſe that ſeems to interrupt 

this Title (if there be any) is, fat that the HA uſband 'drowned himſelf; and ſo Was a felo de ſe. 

ut this Cabſe:thall not take lauay her Tue af Sur vivorſtip, ot in tis Manner of Felony two 

Things are to be conſidered. 1 Firſt, che Cauſe of the Drath ; ſecondly} the Death enſuiug the 

Cauſe, and theſe two make the Felony, and without borwof::chem firſt done the Felony is not 
bonſummate. And the Cauſe af the: Death is the Act done In the Partys Liſetime, which makes 
the Death to follow. And the Act wich brought on the Death here was this throwing himſelf vo- 
luntarily ãmto the Water, for this was the Cauſe of his Death: nd it a Man. kills himſelf by a 

Wound which he! gives himſelf with a Knife, on if he hangs himfelf, as the Wound or the Hang- 

ing, which is the Act done in- the Party's Lifetime, is the. Cauſe of his Death,. ſq is the throw- 

ing. himſelf into the Water hero. And this Act which he has done to himſelf is to be cunſidered in 

the ſame Liglu as if he had done it to another, and if he had given. abocher a mortal Wound 

whereof be afterwards died, chere ajtho'; the Wound was the Cauſe: of the Death, yet it ſhould 

not have Relatioa,. as to the Forſeitute of his Goods, to the Time of the Wound given, for if 

he had given his Goods to another after the Wound, and before the Death, the Gift ſhould have 

M. 21. H. 4. been good. And in 11. H. 4. one that had given a mortal Wound to another was àrreſted hy 
42- pl-26. Be. two Conſtables, and afterwards they voluntarily det him eſcape and: after that the Party wounded 
23. Ear g. died, and there by the berter:Opinion. this is not Felony in the Conſtables, for the Death has not 
Relation 7- Relation to the Cauſe of it, mor was he that gave the Wound 4 Frlon before the Party wonnded 
1 H. H. FC. died. So. here the Death has not Ne lation leb the Cauſe of iti but for the Forfeiture ic has Rela- 
427, 7 , tion toſthe Meach itſelf, land uhen the Daath cames, then he ſhall be adjudged a Felon. And 
2 Hawk. P. C. fotaſmuch as he bannbt beiatrainced of his thw]un Death; becaufe he is ddad before chert is any 
1a. Raye. Nef. Time to attaint him; the finding of his uath by the: Coroner, or other Perſon authoriſed, is by 


Pat sg le. becaufe the King ſhall baue them, the. Pauty cannot? make bis Executots,. nor a! Teſtament, 
wybere be is f. fe) Ant the King ſhall ha vr ino more nhanthůe fee de ſa has in his own Right, 

> Gololph. St which hovld, have cone c hie- KReautors- if he bad unt been 4 Jelo de fett: For his Forfeiture 
$ . 303, & = ſhall only have Relation to the Time of the Drath, and the Death precedes the Forfeiture, for 
until the Death: is fully conſummate he is not a felo de ſe, for if he had killed another, he ſhould 

not have betn a Felom until che other had been dead. Ant forthe! fame Reafon he cannot be a 
f;elo de fe until che Death of himſelf be tally had! and conſummate. For the Death precedes the 
Felony both inthe one Cafe and in the other, and the Death precedes the For feiture. But never- 
chßeleſs the Forfeiture comes at the ſame Inſtant ꝛhat ie dies; vet in Things of an Inſtant there is à 
Priority of Time an Conlidepation' of Law, and the one ſhall be daid to precede the other, altho' 
oo. Lat. ij. b. both ſnall be ſaĩd to happen at ont Iuſtant, for every Inſtant contains the End of one Time, and 
1 l. 4. the Commenceinent of another. And arcordingly here the Deach and the Forfeiture ſhall come 


hoc cagether, and at one ſame Time, and yet there is a Priority, that is, the End of his Lite * 
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the Commencement (of che Forfeiture, rho* at the ſame Time the Forfeiture» is ſo near to the 1 T. Nm. 122, | 
Death chat there is no mean Time between them, yet notwithſtanding that, in Conſideration of Law 77 Kl K. 8 
the one precedes the other, but by no Means has the Forfeiture Relation to any, Time in his Life. 
Then here, if the Forfeiture has not Relation to any Time in the Life of Sir Jamet Hales, but to ow KN. 4+ 
ath, whether, he be zo. G.. L. f 
he comes too la = 

be adjudged in Law paramount it, which 32. fl. 39. 
the Ordinary have 14. Fitz. Bar 
Goods or Chattles tract 11. Done 
elder than his Death, ſhall a- yy ntan 
ales and his Wife were Join- 1 Rol. K. 9, 
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them, but each of them togk % Pulit, 7, 
was before the Death of her Perle $ 8. | 
r, and not by her Huſband, 72 Pod A, 
oid it, as it is taken in 7. H. SedContra 2. 


arge. As if a Man 7 4 
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2 it) Ales gerſus Petit. 
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5. a- 
ate. But perhaps it may be ob- „ Opi- 
5 of her Huſband, ſo R. — Fa. of 
e Huſband during his Life, and until the Death was TOA 
conſummate, and then ohen after his Death the Title of the Wife to have the whole by Survivor- 21 b. Bro Con- 
ſbip came, and the Title of the K r 
came alſo at the ſame Time, thes! 


ſe 7. a Co. | 
e A. Hagar. 1655 
8 Ed. 4. 4. a. 


ine Oultestion and nat the Nigg. Theſame Reaſon ig there in our Caſe why the Wife ſhall have 27. S8 Cen. 
 - the: Term, and Survivorſhip holds Place as much in this as in the other Caſe. Wheretore it ſeem- rex . 
ed to them that the erm of 12 Years never came to King Philip and Queen Mary, and that their G7. T. R. 
Trent of it tothe Defendant and ab was void. And as to the finding of the Jurors that the ep Jn 
Term of ua Tears came and ought to come to the King and Queen by Reaſon of the ſaid Felony, Poſt $:3 () ; 
to this Honthcote faid-*:that their ſaying does not bind; the Party, if the Law be otherwiſe, quod 128 —_ 
Curiu c bnceſſit, for hey are not Judges to adjudge Matter of Law, but Jurors to find the Matter of 
Fact. Wherefore it feemed to the ſaid Saul beste and Puttrel that the Plaintiff ſhould recover. 
On the contrary it was argued by Walh, Cholmley, Bendloe, and Carus Serjeants, that the For- E dne for the 
ſeiture of the Goods and Chattles real and perſonal ſhall have Relation to the Act done in the Vetendant. 
' Party's. Lifetime, which was the Cauſe of his Death z and upon this the Parts of the Act are to 11 H. H. p. c. 
- be. gonfidened!  * And Halh ſaid! that the Act conſiſts of three Parts, The firſt is. the Imagina- 413: _ 
tion, which is. a Reflection or Meditation of the Mind, whether or no it is convenient for him to 21. 
deſtroy himſelf, and what Way it can be dane, The ſecond is the Reſolution, which is a De- 
termination of the Mind to deſtroy himſelf, and to do it in this or that particular Way. The * Sec Ct. 
_ thirdvisxthe. Perfection, which is the Execution of what the Mind has reſolved to do. And this“ 7+ * b. 
| Perfection conſiſts of two Parts, viz. the. Beginning and the End. The Beginning is the doing 
of che Han which cauſes che Death, and the End is the Death, which is only a Sequel to the Act. 
And afchll rl Parts the doing of the Act is the greateſt in the Judgment of our Law, and it is 
in Effrck ahr hole, and the only Patt that the Law looks upon to be material. For the Imagi- 
nation of the Mind to do Wrong, without an Act done, is not puniſhable in our Law, neither is 
the Reſolution. to do that Wrong. which he does nor, puniſhable, but the doing of the Act is the 
_ only Point which the Law regards :; for until the Act is done, it cannot be an Offence to the World, 
and when the Act is dane it is -puniſhable. Then here the AR done by Sir James Hales, which 
iz evil and the Cauſe of his Death, is che throwing himſelf into the Water, and the Death is but 
a Sequel thereof, and this evil Act ought ſome Way to be puniſhed. And if the Forfeiture ſhall. 
not have Relation to the doing of the Act, then the Act ſhall not be puniſhed at all, for inaſmuch 
as the Perſon. who did the Act is dead, his Perſon cannot be puniſhed, and therefore there is no 
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IS . | une 4 ern ings which were his own at the Time of 
rr 8 therefore'the Forfeiture hall hate Re. 
„ en ee e the Time n 8 th e he te e eee away his 
tion to his Lifetime, viz. to that Time of his l have Relatioti to the Deith, inüd ned Devi 
Tie. And Bendhe 4 e Re BAtf Leit nothing; for when he is dead the Goods 
de taken to precede the Forfeiture, then he — > and ſuch Forfeiture would be a Prejudice 
are not his own, for a dead Man can have no need the Dirty bart; for which Maden 
Te mfr tg reef = geared che pm hig on, but it is more fir 
is inconſiſtent to ſay that his Act ſhall forfeit the G 8 —— 
ſay that his evil Act ſhall forfeit the Things whic enen | N 
do Jay that k 8 5 F his Life when the Offence was committed, and 
| Forfteiture ſhall have Relation to that bbs: A 10 8 Walh faid, the Law has Reſpect to the 
»;Bult.s, When the Goods 8 his n: * K [\ da 4 Lunkdic wounded' himſelf mortally with a 
K Beginning; and therefore, he faid, in 22. 1 4 Nee e Rights of Holy Church, and after 
v Fitz, Corone Knife, and afterwards he became of ſound Min ** cited * Law has Reſpect. to the Be- 
241. Abridg- died of the ſaid Wound, and his Chattles were not © . N88 hich Caſe h kill. 
ment of Aſſizes died Of the faic i Wound he was but of his Senſes, in which Caſe the ki 
3- b. Theol. pinning, and when he gave himſelf the Wou og | ; 4 by: therſams. 
1 b. Ieol. ginning, | , . Felony in him, nor ſhould he die for it, an y the 1ame 
Di. dier e ing of another ſhould not be adjudged Felony * re. 4: verwlten be died he was of ſound Mind, 
7 Go.vg. d. Reaſon he ſhall not be a Felon for —_ 8 an 18 * Shen! ine Giedg us che Condition he 
188 27 Þ my r 1 1 AT ee Ciaſe of his Death: So he cited the Caſe in 33. Aſs, 
ab bogey. e * nt, 4 Tele after he War due of hiv Services killed bis Maſter upon Nlalice 
Wr againft him when he was his Servabt, and this Offehce wg vr, 
which he had c | RD an — 
| © 33 8655 ; ſon, and he had Judgment accordingly; and yet 1 f Killin y der reed — himielf 
—— — the Law has Regard to the Beginning and the Cauſe o | DS Ons ought to be puniſhed for an 
4 into the Water is the Beginning 1 * e eder be at. o, the Puniſhment ought to be 
2 Brownl. 116. E. le to others, and foraſmuch as his Bod) Nein zent of other Felonies, 
125 Bg. 26 by his Goods; for the Puniſnment 1 5 ke — —— - — 
3 lad. 25. For Felonies done to others may be NN On Joie hall Forſeic thein' Goode, Chatte 
. b. G. 4j. ment, Judgment, and Execution, in which C bur in this Offence, /altho* for Example to others 
1H.H.P.C.330. and Lands, and fhall be put to Death befides ; but in the! Offendet himſelf has prevented 
r Hawk. P. C. reat P 1 any other Felony does, yet the n 
33 & 4. Dak. it deſerves as great reer h, and the Forfeiture of his Land. For the Law 
erg i eee eee wichour"an' Artainder/in Fact, 
1 4m invhe than Eacevtion by Deerk, becauſe the Party hes killed Himſelf e” 
Wente. Off. of hich cannot be here any more than ExS68U6N De of his 6wn: At, and therefore no 
. re that he cannot be brought r reer make him rale that 
elan. Judgment can be given againſt him: So that t en dut Ey Inquity and finding of it by the 
i . neem en er eng er Finding ought 
43 Inſt, 55 e 1 Coroner, or other Perſon aſſigned, whic nquir) Bike. 
„  ; Oath of fz Men belorethe Corotier, or © de Thin . — Si- 
in all Reaſon to be equivalent, as (wet +4 Is fi Perſon; in which Caſe the Judgment is 
ail „ 5% n Atraigument, if the Party had killed anothic n equlhalent 0 
e 2.17 2 eee by the like Reaſon this Inquiry and Finding ſnall be equivalent to a 
given in his Life time, and by the 1 | b- * i the Cauſe why Judgment cvuld * 
N gene given in his Lifetime, inafmuch as his own A Me. 10 | Jodamimeby faw cance be 
bergen © be given againſt bim in his Life time. And e in other Caſes when Judgment-by L. OT 
e Ser Contra be given ag plies it by other Means. And hereupon Beende put the Caſe; that if the 
s ebe given, the Law ſupplies it by ot ö ; ow pellör Als him, che Appellee ſhall-forfeir- his 
Dore Ft — OR 105 . "hal Gchest. for Judgment cannot be given againſt him be- 
e bel 6s eau be is Killed, 2nd kberstere the Law fps chat rhis Kilting Fan 
e he is Ih 0 upon this Walh and Caras Alſo eited the Caſe in 3. Ed. 3. Itinere 3 2 
Execution. A 4s Church wal out inither Night, Town 
Jr t enn cht bhe who had taken Sanctuary in a Church was out in the * oy ey "v4 
Al Plex. ne; ie Felon defended himſeſt with Clubs and Stones, and would not ren 
PISS; Ef 90 the K; 82 Pe &, und en ſtruck off his Head, and the Goods of the Perſon killed were 
. P. Ibid. ſelf to the King's Peace, aria bank d Win killed e theown Fa. for whick Reo 
S Day, 
227. 8. F. ©. ſon upon the Truth o a 1d 3 La Bed ought to be given, is the Cauſe 
1846497 b. en hen the Party, againſt whom Judgment ought co 1 3 
.c. and Walt, - Wherefore whe ay «4. rad "Rt we A to it. £0 
betete, why Judgment cangot be given" agaiaff hug, ap Inquiry of „ee eee eee 
Fe C451 $16, n JU © Inquiry before the Coroner ſuper vim corporrs, and the Inquiry of the Cer b 
22 be; 3 det e is equivalent, as to the Forfeiture of the Goods, to a] % 46 
ut mam Fd” CEA ore t O . ee 2 „Agde i re has 
7 iven againſt him in his Lifetime, and to an Inquiry (oo er eee dress 2 
„q„„CCCCCC CCC 
"Point by Seek ter, then all che Goods aid: Chartles as well rea 1 {: 0 ſtrikes a Man, and afterwards | 
i Ts rn Fiactealhal be forfeited. 'd So, he ſaid; "if a 
9 fell my Horſe, and after that the 'Man dies, Wy & the Lord of the Villain ſeizes his Goods, 
eye tn a Porte wide, end oro ernt frayrdrradrn dngrnreny ome 
r 
Z. 2 | , : | becau | | 
Goods our of the Poſſeſſion [ © bo or 5 8 | faid. it ſhall be here 
d ;Inft. 56. ven. And as it is of perſonal Things > ny ot 3 eee Hales to an- 
ve. N Ir be EN ODS LED chap the * of che Wife now Plaintiff, ſo n F 3 
ther in his Life e e | | i it he had been outlawe 
TT? ſhould have taken it away, as i i 
ture made by Sir James in his Life time ſho e 
18. Pp. Co. Lt. 5 N for this is a Gift in Law of the Term. And as y . 
381 a, 1 Finch Att inted in his Life ume, : Ay 1 | „ fo th Title to 
233 Tak 2 der in his Life time ſhould have taken away the Right of — 33 — TR 3 by the 
op - the Term which is given to the King by the Act done by Sir Jame Inquiry 
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quiry afrerwards, which has Relation to the Act, ſhall take away the Right of the Wife, and 
ſhall not be remitted in the mean time to deſtroy that Title. Fot if Title is once given 
to. the King, nullum tempus occurrit Regi, ſo that if the King has once a Title, it remains for ever. 
And upon this Valſb put the Caſe in 30 Af. where Huſband, and Wife had a joint Eſtate for a go AT pl, g 
thirty Years in certain Land, and the Huſband died, and the Wife held herſelf in, and it was dove 2 
found by Office that the Huſband had received certain Money of Sir Hugh Spencer who was at- Charge 3. 
tainted, whereby the Money belonged to the King, and the ſaid Leaſe was found ut ſupra, out — — . 
of which Office a Scire facias iſſued againſt the ſaid Wife; and it was adjudged that the King Moor: . $00, 
ould have the Term in Execution, for if this had been found in the Huſband's Lifetime, the Gh. "Tt 
King ſhould have had Execution of the Term in the Life of the Huſband, and now this Title 27: b.Poſt 263 
ound by. Office ſhall have Relation to the Life of the Huſband, and as he ſhould have had the“ ; 
Term in Execution in the Huſband's Life, ſo ſhall he have it now, quia nullum tempus occurrit 
Regi. So is it in the Caſe here. For which Reaſons it ſeemed to them that the Forfeiture has 
Relation to the Act done in the Life of the Huſband, viz. the throwing himſelf into the Water, 
and that this ſhall take away the Term from the Wife now Plaintiff, and conſequently that ſhe. 


ſhall be barred. _ 


# © 


Flaw afterwards this ſame Term the Juſtices argued, viz. Weſton, Anthony Brown, and the Guts 


finition of Murder, viz. © that murdrum eſt occulta hominum occiſio, nullo præſente, nullo ſciente; S. P. C. 12. e. 
fo that always he who determines to kill himſelf, determines by the Inſtigation of the Devil to 
do it ſecretly, nullo praſente, nullo ſciente, leſt he ſhould elſe be prevented from doing it. Where- 
fore the Quality of the Offence is Murder. um Kann A 
As to the ſecond. Point, it is an Offence againſt Nature, againſt God, and againſt the King. 2 Point. 
Againſt Nature, becauſe it is contrary to the Rules of Self-preſervation, which is the Principle 88 
of Nature, for every thing living does by Inſtinct of Nature defend itſelf from Deſtruction, and commirted. 
and then to deſtroy one's ſelf is contrary to Nature, and a Thing moſt horrible. Againſt God, 
in that it is a Breach of his Commandment, hou ſhalt not kill; and to kill himſelf, by which Act 
he kills in Preſumption his own Soul, is a greater Offence than to kill another. Againſt the 
King; in that hereby he has loſt a Subject, and (as Brown termed it) he being the Head has 
loſt one of his myſlical Members. Allo he has offended the King, in giving ſuch an Example 
to his Subjects, and it belongs to the King, who has the Government of the People, to take 
Care that no evil Example be given them, and an evil Example is an Offence againſt him. ; p,,, 
As to the third Point, what he ſhall forfeit. It was agreed by all the Juſtices, that he ſhall what a fo dee 
forfeit all his © Goods, Debts, and Chattles, real and perſonal, by reaſon of the Offence afore- ball forfeit, 
faid. For Brown ſaid, the Reaſoa why the King ſhall have the Goods and Chattles of a felo de bo ron by * 
ſe, and that he cannot make his Executors of them, is not becauſe he is out of * holy Church, 9e. 5, b. l Fa. 2. 
ſo that for that Reaſon the Biſhop will not meddle with them, and therefore the King ſhall have 7. f. Fir.“ 
them as Goods with which no other will meddle, but the King ſhall have them as forfeited to ibis. 307, 562. 
him for the ſaid Offence, viz. for the Loſs of his Subject, and for the Breach of his Peace, and n ir y 
for the evil Example given to his People, and not in reſpect that holy Church will not meddle H. 2 Per 
with them, for he is adjudged none of the Members of holy Church. And if this ſhould be e 
the Reaſon then, (he ſaid) put the Caſe that a Man voluntarily gives himſelf a mortal Wound, Ie 8! 
and afrerwards he repents, and is reconciled to holy Church, and has the Rights of holy Church, N ELD + 11 
and after that dies, now the ſaid Reaſon that he is out of holy Church will not hold Place, but F 79 
yet notwithſtanding holy Church ſuppoſes him capable of making his Executors, will any one ſay 8 | J 
that the King ſhall not have all his Goods ? Certainly he ſhall, and the Biſhop ſhall not have 57, Law Trds 
theu-, nor can the Party make his Executors, or have Adminiſtrators, for he cannot have Exe- ae 
cutors or Adminiſtrators where he has nothing to leave, and all the Goods that he had are the Stb an, 9 
King's and forfeited to him for the Cauſe aforeſaid. But all the Juſtices agreed * that he ſha:l 123, "pug" - il 
not forfeit his Land, ' nor the Wife her Dower, * nor ſhall the Blood be corrupted, for the Eſ- 1 * Abe | 
"cheat of, the Land, the Loſs of the Wife's Dower, and the Corruption of the Blood cannot be, FRE 
without an Attainder in Deed. , And therefore Weſton ſaid, that in an Appeal if the Appellee wages Bayonet oo 


Battle, and the Appellor kills kim, the Appellee ſhall forſeit all his Goods and Chartles, but bis? F a 

$ were the 4 

Opinions in P. 19 H. 6. 63. a. Per Paſon, P. 8 Ed. 4. 4. a. Per Nedbam. P. 27. H. 8. 9. b. Per Mountague. h Herewith agrees the Opinion of Liteleton. P. 8. | 

Ed. 4 4 2. i Ibid, | * Bract. 150, a. Britt, cap. 7. fo. 15. b, 16.a.3 Ed. 3. Fitz, Corone 392, T. 22 Ed. 3. Fitz Ibid. 259 S. P. C. 19. e. H. P. C. ' 44 

30. 1+, H. P. C. 413. 1 Hawk. P. C. 68. $8. 3 Inſt. 55. 1 Finch 231, 232. 2 Finch 216, Bac. Law Tracts 110, 139. Cowel's Inſt. 124, G4. 2 Bac. Abr. 4 
482, | 3 Ed. 3. Fitz, Corone 362. And ſee the Books next before cited. m Vin. Abr. tit. Blood corrupted A. pl, a. and the Books above cited, 
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* 3 14. 3. Bro, Lands ſhall not eſcheat, for the Inheritance is ſo greatly favoured that it ſhall not be forfeited 
A eal 117,195: without an expreſs Attainder by Judgment ; but it the Appellor overcomes the Appellee, then 
Fitz. Jodgrent his Land ſhall be forfeited, for when he is overcome and not killed, “ Judgmenrhall after. 
225 is that be wards be given againſt him that he ſhall be hanged, and therefore in that Caſe his Land ſhall 
Field, and ſuch eſcheat, but not in the other Caſe, becauſe no Judgment is given; but Brown denied this Opinion, 
Judgment *3* for he ſaid, + when the Appellee is killed, this is the Trial and End of the Matter in this Point, 

it eited Co. Litt. and foraſmuch. as the Matter is ended by a Trial conſonant to Law, this is ſufficient to convict 
Rane him of the Fact imputed to him, and to attaint him, in which Cafe his Land ſhall eſcheat. 
18 For in 8. Ed. 3. a Woman brought a Writ of Dower, and the Tenant {aid that her Huſband 
grees Ante ace went into Scotland, and there adhered to the King's Enemies, and came into this Realm with 
(*). Per Bedi the King's Enemies, and afterwards died in Scotland, and it ſeems a good Bar by * Averment, 
wig Hans for other Law could not be had againſt him. For if a Man is flain in the Field in War a- 
Dower 166. gainſt the King, this is an Attainder in Law without any thing further, by the ancient Law of 
N. Bend. 57. the Land, for he himſelf is the Cauſe why the Courſe of Law could not proceed againft him. 
-#- 298 p 3, far But Dyer denied the Law to be with Brews in the Caſe of an Appeal, for he ſaid there are but 
is againſt this, three Wrics of Eſcheat concerning Attainders for Felony, one is, pro qua ſuſpenſirs eff, another, 
＋ l. Ii. P. C. pro qua abjuravit regnum, the third, pro qua utlagatus eſt, and this Caſe is none of them. And 


ah 8 the if there be no Writ in the Regiſter in ſuch Caſe, it is a good Cauſe to ſay that the Land ſhall not 
not allow an A. eſcheat therein. But in our principal Caſe they agreed ut ſupra, that his Goods, Debts, and 
verment that the Chattles real and perſonal ſhall be forfeited for killing himſelf, but that the Land ſhall not eſ- 
bells, or ad. Cheat, nor is Wife forfeit her Dower, nor the Blood be corrupted between him and his Heirs. 


= 1 his Conviction; for he might be there againft his Will. © Poſt 263 (). And 1 H. H. P. C. 342 agrees that the Law was fo anciently, 
but if at this Day, fee the Books cited Poſt 263 (d). 4 Regiſt, 164. b. Co. Litt. 13. a. ® 2 Leon. 3. —_ D ty) 

4 Point, As to the fourth Point, viz. to what Time the Forfeiture ſhall have Relation; they ſaid that the 
To what Time Fotfciture here ſhall have Relation to the Time of the original Offence committed which was the 
me Parc Rel. Cauſe of the Death, and that was the * throwing himſelf into the Water, which was done in his 
tion, Lifetime, and this Act was Felony. And the Indictment ſays, and may ſay, that he feloniouſly 
i 232. threw himſelf into the Water; for that which cauſed the Death may be ſaid to be feloniouſly done. 
* inch 42% And therefore if one ſtrikes another, fo that afterwards he dies of it, the Indictment ought to i: 

that he ſtruck him felonioufly. So that the Felony is attributed to the Act, which Act is always 

done by a living Man, and in his Lifetime, as Brown ſaid; for, he ſaid, Sir James Hales was dead, 

and how came he to his Death? It may be anſwered, by drowning ; and who drowned bim? 

Sir James Hales ; and when did he drown him? In his Lifetime. So that Sir James Hales being 

alive cauſed Sir James Hales to die; and the Act of the living Man was the Death of the dead 

Man. And then for this Offence it is reaſonable to puniſh the living Man who committed the 

Offence, and not the dead Man. But how can he be ſaid to be puniſhed alive when the Puniſh- 

ment comes after his Death? Sir, this can be done no other Way but by deveſting out of him, 

from the Time of the Act done in his Life which was the Cauſe of his Death, the Title and Pro- 

perty of thoſe Things which he had in his Lifetime. As if a Man gives himſelf a mortal Wound, 

the Property of his Goods, Debts, and Chattles continues in him ſtill, but that is only condi- 

* tionally, for if he dies within the Year, the whole is veſted in the King by the very Act done 
An 1:4 in his Lifetime; ſo that the Act feſtrains him from meddling with them afterwards, which is 
H. 13. H-4. _As great a Puniſhment to him for the Offence whilſt he is alive, as it reaſonably can be before 
* * the Death is conſummate. Wherefore in that the Law ordains that after his Death the Goods 


H. 7. 18. pl. 14. and Chattles, which were his own at the Time of the Act done which cauſed the Death, ſhall 


Fitz. Jbid. 10. 


Bro, Corone 199. not be his own, but ſhall belong to the King, therein it puniſhes him whilſt he lives, by de- 
Forteiriedetr- priving him of the Power of diſpoſing of the Property of his Goods as long as he lives after the 
18 Gf Act done, if the Death enſues within a Year after. So that by this Relation of the Forfeiture 
b Stamf. Prerog. which has a Retroſpect to the Act done, the Law inflicts a Puniſhment upon the living Man for 


W the Act done in his Lifetime, which was the Cauſe of his Death afterwards. And this is more 


268. Bac. 1a reaſonable than it is for the Forfeiture to have relation only to the Time of his Death, for to give 
N the Property of the Goods to the King, and to take them from thoſe who ought to have them 
Ed. 3. 42. 1223. at his Death, is no Puniſhment to the Party, for he is dead before. But it is moſt reaſonable to 


ER re LY refer the Forfeiture to his Lifetime, that is, to ſuch Time of his Life wherein the Act, which 


de terres g. T. ao Cauſed the Death, was done, and to adjudge him a Felon from thenceforth, eſpecially when it 15 
4 ends. conſidered that by the Act he has prevented and eſcaped the actual Judgment which the Law 


Porfeirure 65. would have given againſt him. For by the Act, viz. by the throwing himſelf into the Water, he 
5 Ed. 6. Bro, 1- 


da 8. 5 C. bas done two Things, firſt, he has killed one of the King's Subjects; ſecondly, he has thereby 
18;. b. See Co. avoided the Arraignment and the Judgment of the Law which ſhould have been given againſt 
Tit. > c. him, aad ſo he has fled from the Law, and has eſcaped its Judgment. * And if a Man com- 
34. z Hawk, mits Felony, and afterwards flies for it, by the Act of flying he ſhall forfeit his Goods, beoauſe +, 
5. C. 358, $120- by that Act he does all he can to eſcape the Sentence of the Law, as Weſton ſaid. So, hè ſaid, 
9 te Fa. if a Man arraigned for Felony had challenged peremptorily above the Number of 35. by the 
feiture de common Law he ſhould forfeit his Goods and. Chattles, becauſe thereby he refuſed the Trial of 
b. . 6b. . the Law. So, he ſaid, if he that is found guilty of Felony takes his Clergy, he ſhall forfeit his 
fo. 248. Stan Goods, for when he betakes himſelf to his Clergy, therein he refuſes the Judgment of the Law. 
3 Toft. 227. ze. * So, he ſaid, if one arraigned for Felony ſtands mute of Malice, and will not anſwer, he ſhall 
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forfeit his Goods, and the Reaſon is, becauſe he refuſes to be tried by the Law. Then if in 
theſe Caſes, he ſaid, thoſe that fly from the Law, or that by their Acts refuſe to be tried by the 
Law, ſhall forfeit their Goods and Chattles, for the ſame Reaſon in our Caſe he ſhall forfeit his 
Goods and Chattles, for here he has commirted a Felony in killing himſelf, whereby he has ex- 
empted himſelf from the Trial of the Law, for by his Death he has prevented his being arraig- 
ned and tried by Law, and ſo he has fled from the Law, and by Cunning has eſcaped the Sentence 
and Judgment of the Law, which is more odious in the Eye of the Law than if he had fled * ; Ed. 4. Fitz, 
indeed, or had challenged above the Number of 35. or had betaken himſelf to his Clergy before 2 
Judgment, or had kept himſelf mute and ſilent. And therefore if they ſhall forfeit their Goods by — de _ 
tuch Evaſiuns or Refufals of the Law, by the ſame Reaſon, and @ fortiore he ſhall forfeit his Goods wh ON 
and Chattles here by this his Evaſion and Refuſal of the Law. But from what Time ſhall they 3 

forfeit their Goods? Sir, from the Time when the Act of ſuch Evaſion in the ſaid Caſes appears Ante 262 (e). 
of Record, viz. from the Time of the Flight found, as Brown ſaid, and not before, and from, 1. K 
the Time of the Challenge of above 35. or of taking his Clergy, or of ſtanding mute, for theſe 46. b. Per Mark. 
are the Acts of Refuſal of the Law, and the Time of them appears of Record. So here, the 40% 5%% 
throwing himſelf into the Water was the Act that made the Felony, and by which he exempted 84. Daft, wa. 
himſelf from and evaded the actual Trial and Sentence of the Law, and from that Time the Goods gd Fg 1 
and Chattles ſhall be forfeited, and to that Time, being in his Life, the Forfeiture ſhall have Opinion ſeems to 
relation. And although the Act, by which he has avoided the Trial and Judgment of the Law, ret | & 
does not appear of Record in his Lifetime, as it does in the other Caſes above, the Reaſon there- 2*9-H.Y.C. 15. 
of is, becauſe thete is no Poſſibility of its being found in his Lifetime, for until the Death there N 2 
is no Cauſe of Forfeiture. And he himſelf is the Cauſe why he cannot be arraigned for the Of- P. C. 447, , 
fence, and why the Offence cannot be otherwiſe inquired in his Lifetime. And in ſuch Caſes geo . 
where Puniſhment for Offences cannot be had in the Life of him that deſerves it, an Inquiry where Belbaap 
of the Forteiture, if it be found afterwards, ſhail ferve, and ſhall be of the ſame Force as if done a ng 
in his Lifetime. And hereupon Brown ſaid, if a Subject joins the King's Enemies in Battle rent in Scans 

inſt the King within the Realm, and is killed in the Field, by the ancient Law of the Realm 2 dhe — 
he ſhall forfeit his Goods, Chattles, and Lands, and his Blood ſhall be corrupted without other #ng/and, be ſhall 
Judgment, for he himſelf is the Cauſe why he could not be tried by the Law in his Lifetime. But aal, pon 
whether this ſhall be found by Inquiſition, or ſhall be tried per pais, is Matter of Conſideration, <y fall b-triedin 
© And, as Brown ſaid, it ſhall be tried per pais upon Iflue joined; and ſo, he ſaid, it is taken in > ng rg oe 
3. Ed. 3. and in . Ed. 3. And Dyer ſaid that there is ſuch a Caſe in © 8. Ed. 3. in a Writ of Dower, Comp. J. C. 84. a. 
bur it is not there adjudged. And fo in the Caſe before put where the Appellee is killed. And 4. s Ed. 3.20, 
ſo here the finding of this after his Death is all that can be done, and ſhall ſerve ſufficiently. f f pe 
Wherefore all the Juſtices agreed, that the Forfeiture of the Goods and Chattles real and per- r + inch . 
ſonal of Sir James Hales ſhall have relation to the Act done in his Lifetime which was the Caufe * Fch 210. 
of his Death, zz. the throwing himſelf into the Water. 4 eres 

And alſo they all agreed in the Argument of this Caſe, * that if one gives another a mortal 1 Vent. 351. 
Wound, and he dies of this Wound, and he that killed him is attainted by Verdict, the Eſcheat s See Ante 259 
of his } and ſhall have relation to the Time of the Wound given; * but if meſne between the gdeKr ten 
Wound given and the Death he is ſuffered voluntarily to eſcape, ſuch Permiſſion to eſcape ſhall cites. 
not be Felony. For although as to the Forfeiture it has relation to the Time of the Wound 
given, againſt the Party himſelf, yet it ſhall not be ſo againſt a Stranger, for if the Eſcape ſhould - 
be Felony, he that eſcaped muſt of Neceſſity be a Felon at the Time of the Eſcape. 

As to the fifth Point, the Juſtices held that if the Forfeiture has relation to the fclonious Act 5 Point. 
done in the Party's Lifetime, then although the Wife now Plaintiff ſhould, before the Office If the Term ſhall 
found, be adjudged in the Term by Right of Survivorſhip, and ſhould be remitted to the Term « the Plaicrit 
as to others, yet after the Office found the Term ſhall be adjudged in the King and Queen, be- *y the Relation 
cauſe the Office has relation prior to her Title of Survivorſhip, viz. to his Lifetime, and to the the f-lonious Att 
doing of the Act by which a Title in Law to the Term is given to the King, which is equi 3 
valent to a Grant in Deed made by the ſame Perſon in his Lifetime to the King. For a Lite „ 8 
may be as firmly attached in the King by the Act of Law as by the expreſs Grant of the Party. Sr 4 modo 
And hereupon Brown ſaid, if there are two Jointenants of a Leaſe for Years, and one of them Badem. 43. 
grants to J. S. that if he pays him 10 J. before Michae/mas, then he ſhall have his Term, and the , Fiach 87. 
Tointenant who ſo grants dies before Michaelmas, and afterwards 7 S. pays the Money to his 2 Finch gz, 
. Executors, yet he. ſhall not have the Term, for there the Condition precedes the Grant, as 1 H. 14 H. 8. 
14. H. 8. is, and until the Money is paid the Jointure continues, and it is only a bare Commu- , . 
nication, and then the Survivor ſhall have the whole, and ſhall avoid the Condition or Commu- * 
nication : * But if he had granted or leaſed it from Michaelmas next following during the Term, avove cited a 
and h:d died before the ſail Feaſt, there he to whom it was demiſed ſhould have had it againſt %, s. re- 
the Survivor, for in this Caſe the Title in the Eſtate is granted in Deed in his Lifetime. So here gr, . WH 
by this Act Sir James has granted to the King and Queen a Title to the Eſtate, and the Office _— 
found has relation to the Time of the Act, and executes the Title, and ſo ſurmounts the Title t commerce at 
of Survivorſhip. And inaſmuch as a Title is once given to the King and Queen by this Act, 5 "wire Day, | 
the Survivorſhip .ſhall never diſplace it. As in the ſaid Cafe of 50. Af. where the Leaſe which a preſent Interen 
the Wife had as Survivor was liable to the Debt of the Huſband, as the Lord Dyer ſaid. So, he 
ſaid, if the King's Villain and his Wife take jointly a Leaſe for 40 Years, and the Villain dies, 4e 26: (ﬆ) 
and the Wife has the Leaſe as Survivor, the King upon Office finding this Matter ſhall have 
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= p. 8.24. 4.4 the Leaſe, and ſhall ouſt the Wife; for, he ſaid, if the King bad entered in the Life of the Vil. 
Fe Chote. Dy. Jain, this had taken away the Intereſt of the Wife, and his delaying to enter Mall not deſtroy his 
Frs LIEN Title once veſted, quia nullum tempus occurrit Regi. Wherefore all the Juſtices agreed that the 
pt. 6. Co. Litt. Intereſt of the Wife now Plaintiff is taken away by the Relation of the Fgrfeiture. And Men 
_—_—_— * ſaid that although rhe Forfeiture ſhould only have relation tothe Death, at which Time the "Title, 
A $5t- of the Wife accrued, yet in this * Concourſe of Titles the King's Title by Prerogative ſhall be 
4 preferred. As if one is a Villain by Birth, and Land deſcends to him, and his Lord enters, 
ein. 24 26+ and afterwards he is found an Ideot, and the Deſcent is alſo found, the King ſhall have the 
4Bac. Abr. 153. Land; for the Title of the Lord to the Body of the Villain commenced by the Birth of the 
„„. 125. b. Villain, and at that Time, by relation of the Office, the King's Title to his Body commen- 
Hardr. a4. ced in reſpect of Ideocy, in which Caſe the King ſh:]] have the Land, notwithſtandiug his Lat- 
„Co Litt. 30. b. ches to ſuffer the Lord of the Villain to enter firſt, for Latches of Entry ſhall never hurt the 
1 4 King. * So, he ſaid, if a Woman takes Huſband,” and has Iſſue, and Land deſcends to the Wife, 
Daoy. and the Huſband enters, ſo that he is intitled to be Tenant by the Curteſy, and afterwards the 
4 Bac, Wife is found an Ideot, and her Eſtate in the Land is alſo found, the King ſhall have the Land, 
Abr. 198. Vin. and if the Wife dies the Huſband ſhall nevec have the Land by Curteſy; for by the firſt Poſſeſ- 
A Ber Gon of the Wife the Hüfband was -intitled to be Tenant by fe T == and when the Office is 
Ruere of this found, the Title of the King ſhall have relation to the firſt Poſſeſſion of the Wife alſo. So 
Linge Titleto that both the Fitles commence at one ſame Time, but the King's ſhall. have the Pre-eminence; 


the Cuſtody of and foraſmuch as the Title of the King in this Caſe is to che Freehold of the Land, in that he 


- the Inheritance 


cannot continue ſhall have the Cuſtody of it during the Life of the Wife, this ſhall utterly take away the Title 


longer than for of the Huſband, which was veſted in him before the Office found; and therefore after the Death 


deot,” and there- of the Wife he thall not be Tenant by the Curtely, but the Iſſue ſhall have the Land out of the 


 forethere do King's Hands, if it be not held of the King, and if it be, the King ſliall have it by the Ward- 


not ſeem to be * K . 5. ol T7) ; 1 4 
any Colour of ſhip of him during his Nonage. So that in Things of an Inſtant the King ſhall be preferred. 
_ he and the reſt of the Juſtices agreed that the Forfeiture ſhall have relation. to the Lifetime 
not be Tenant of the ſaid Sir James Hales, and ſo this laſt Point is out of Doubt. Wherefore upon the Matter 
aeg cone, in Law all the Juſtices agreed that the Title of the Wife to the Leaſe is taken away. 

h | | | * „ SU a Weng 
— ** Seizin of the Wife, is not conſummate nor begins to any Effect until her Death, at which time the King's Title is at an End. So that upon the Matter 
the Huſband has no perfe& Title at the Time when the King's Title commences, and therefore it cannot be firiftly ſaid that there is a Concourſe of Titles in this 
Caſe, and the Huſband's Title ſtands in no more Oppoſition to the King's Prerogative than the Title of the Iſſue does, neither of which look ſor the Lad as 
long as the King can have any Intereſt in it. 2 * 8 2 1 ; OG f 


Exceptions to But note, Brown at the End of his Argument ſaid, that the Bar was inſufficient for three Cauſes. 

. Firſt, for that it is not found that the Archbiſhop is alive. For the Leaſe for 12 Years is not 
pleaded to be confirmed, and therefore it is not good longer than for his Life, for which reaſon 
his Life ought to be averred. Secondly, for that although the Office finds both the Leaſes, yet 
it does not find preciſely that the ſaid Sir James was poſſeſſed of them at the Time of drowning 
himſelf, for which reaſon the Office is not ſufficient therein to entitle the King and Queen. Third- 
ly, that the Day of the Treſpaſs is aſſigned the 21ft Day of November in the ſecond Year of the 
Reign of the preſent Queen, which Day is in anno Domini 1559. and the new Leaſe made to the 
Plaintiff and her Huſband did not commence until Michaelmas 1560. which is the Michaelmas at- 
ter the Treſpaſs aſſigned, ſo that the Plaintiff has aſſigned the Treſpaſs befote the Commence- 
ment of the new Leaſe, and yet the Defendant, has not given her any Colour, for the new Leaſe 
which was not then commenced is no Colour to her, and therefore they had no Cauſe to argue 
the Matter in Law which they had argucd. For which three Cauſes tie Plaintiff ought to re- 
cover for the Inſufficiency of the Bar. ge fh Sri 5 

p Oo. Lit. 25. b. To which it was anfwered by the Lord Dyer, that for any thing ſhewn in the Record it might 

Watſ- Compl- be that the Biſhop was alive. And it he was not, a Leaſe made by him who kas the * tee ſimple 

3 Bac. Abr.392. is not determined by his Death, as a Leaſe of Tenant 3 for Life is, but it is only voidable, and un- 


vs Add til it be avoided it is good, for which reaſon it ſhall be intended to continue until the Avoidance 


(i) and the Books be ſhewn. As to the ſecond Point, it is pleaded in Fact that Sir James was poſſeſſed of both 


tere cited, the Eſtates at the Time of drowning himſelf. And if the Elea and the Office, which finds both 

the Leaſes, be put together, it will appear manifeſtly to the Conrt that he was poſſeſſed of them 

at the Time of drowning himſelf, As to the third Point, he ſaid that it the Plaintiff's Leaſe 

was not commenced at the Time of the Treſpaſs ſuppoſed, from thence ir follows that ihe had no 

r See like Mat- Title, and was not able to puniſh this or any other Treſpaſs. And tho' Colour is not given by 

1 __ the Defendant, yet if it appears to the Court that the Plaintiff has no Title, it would be hard that 

= hs ' ſhe ſhould have Judgment. And at laſt, notwithſtanding the ſaid three Exceptions, Judgment 
was given the ſame Term, as follows. 


The red of te At which Day here came as well the aforeſaid Margaret as the aforeſaid Cyriach by their Attor- 
Record, nies aforeſaid. And thereupon the Premiſſes being ſeen, and by the Juſtices here fully under- 
ſtood, it ſeems to the ſame Juſtices here that the aforeſaid Plea of the atoreſaid Cyriack above in 
Bar pleaded is ſufficient in Law to preclude the aforeſaid Margaret from having her Action aforc- 
ſaid againſt the aforeſaid Cyrzack, as the aforeſaid Cyriack has above alledged. Therefore it is con- 
ſidered, that the aforeſaid Margaret take nothing by her Writ aforeſaid, bur be in Mercy for her 
falſe Claim. And the aforeſaid Cyriack may go thereof without Day, Sc. | 
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Abrief Report of a Judgment upon Demurrer, and ef the Arguments therein, given bythe Tuſti»' © 


ces of the King's Bench, in Michaelmas Term in the fourth and fifth Years ue ye 1 en 


of Nreen Elizabeth, upan a Wrat of Error by 
Ed 
Term 4 & 5 Philip and Mary. Rot. 1668. 


I appears by the ſaid Record, that George Fiſd Brother and Heir of Edward Fiſh brought a x: 
Writ of Error in the King's Bench returnable in Eafter Term 4 & 5 Philip and Mary, upon s . & l. 
a Fine levied on the Octave of Sr. Michael 2 & 3 Philip and Mary between the ſaid Edwa 

Broket Complainant, and the ſaid Edward Fiſh Deforceant, of the Ten 

and Parvd Ayot in the County of Heriford upon an Acknowledgment of Ri i 
the ſaid. Edward Broket had of the Gift of the ſaid Edward Fiſs : 19 


| Upon which Fine Proclama- on a Sunday, it 
tions were made, viz. four in the ſame Term, and four in every other of the three Terms then p 


makes all the 
next following, and the 1gth Proclamation was contained to be made on the ſeventh Day of June 


clamations upon 


roclamations 
erroneous, but it 
d 


moſt effectual Error which he aſſigned was as follows. Aſo in the Record and Proceſs aforeſaid, Ie Ce li. 


216. pl. 54+ | 
cond and third Years of the Reign of Ibe aforeſaid late King and Queen Philip and Mary, (in which Fb. 


x Finch 6. 
begun on Friday the fifth Day o June in the? Finch 7. 


Tune (on which Day the 5. fe. Damn 
the Lord's Day, and that the br. 63: fl. 7. 
Lord's:Day by the common Law of this Realm of England was not then, nor ever was, 4 Law Day, 


oreſaid, the ſame George prays that the Fine aforeſaid, with the Proclamations aforeſaid 
not made according to. the: Form of the Siatute in ſuch Caſe lately made and provided, may be rever- 
| ſed, and holden for none. \ And upon this he prayed a Scire factas againſt the ſaid Edward Broket, 
and had it, and thereupon the ſaid Edward Broket came and ſaid in nullo eft erratum. 

And this Matter was argued in the ſaid Term of Sz. Michael b 


| y Loveleſs on the Behalf of Fiſþ, _ Term, o& 
and hy Fefferies on the Behalf of Brotet. And the Point argued was, whether the whole Fine. 


5 
ſhould be reverſed for the Error in the 13th Proclamation, For it was granted by all, that all 1 


the Proclamations were thereby erroneous and reverſible, becauſe the Juſtices do not nor ought pt. 2. fo. 55. . 
to fit on a Sunday, but that Day is, for the Solemnity of it, exempt from ſuch Bufinefs by the 

common Law, to the Intent that all Men may apply themſelves to Prayer, and to honour God 
on that Day. And foraſmuch as it appears to the Court that this 13th ] 


Proclamation, contained 
in the Record to be made on a Sunday, could not be made, nor was made on that Day, becauſe 


the Court did not fit, or if it was then made it was void; from thence it follows, that the Pro- 
clamations were not made according to the Effect of the Statute of 4 H. 7. cap. 24. which or- 
dains that the Fine ſnhall be ſolemnly proclaimed in the ſame Court the ſame Term in which it is 
engroſſed, and three Terms next following the ſame Engroſſment, at four ſeveral Days in each 
Term, and that the Proclamations being ſo had and made, the Fine ſhall be final, and ſhall con- 
clude as well Privies as Strangers to it. And then if four Proclamations are not made in each 
of the four Terms, the Fine ſhall not conclude Privies or Strangers by the Act, but it reſts as 
it was at the common Law; and becauſe the 13th Proclamation is here wanting, or was ill 
made, whichever it be, there are only three Proclamations made that Term according to the Sta- 


tute, and in all but 15, which are of no more Effect than if none at all had been made; and 
ſo it was held and admitted by all. But as to the Point in 


Queſtion, Loveleſs argued that this 
Defect in the 13th Proclamation made the whole Fine erroneous, 


For before this Statute a Man Thc $tatote of 
might levy a Fine without theſe Proclamations ; and ſo he may ſince this Statute, for in the End 4.7: 7: c. 24: 


of it itſays, every Perſon ſhall be at Liberty to levy a Fine according to the Firm ordained by this Ad, 1 
or according to the Manner and Form aforetime uſed. And then when the Party has Election to levy 2 Common 
a Fine according to the common Law, or according to the Act, if he intends to levy it according Proclamation, or 
to the Act, and he meddles with the Act, and does not purſue it in all Points, but meddles with see ne. 
Part of it, and omits other Part requiſite, thereby the whole ſhall be erroneous. And therefore c1amation, S. P. 
here, when there is an Order and Form of a Fine at common Law, and the Act has added Pro- iv. Fa 
clamations to it, now theſe Proclamations are become Part of the Fine, and they and the Fine vt. 2. fo. 5. b. 
are one entire Thing, and one ſame Record, and not ſeveral, and then if Part of that which is 
entire is faulty, the whole is faulty. And he put ſeveral Caſes to enforce this. And fo it ſeemed. 
to him that by the Conjunction of the Proclamations to the Fine, they and the Fine together are 
by the Operation of the Act, one entire Thing, and that by reaſon of the Defe& in the 13th 
Proclamation, not only the Proclamations, but alſo the whole Fine is erroneous, 1 
On the contrary Jefferies and all the Juſtices argued, that the Act does not ordain a new Form Decade. 
of the Fine, but the ancient Form of Fines continues, ſo that the Fine remains as it was be- The Starure ef 
fore the Act in Form and Subſtance. And when the Statute gives to the Party, if he pleaſes, 4% fl 2+: 
Proclamations upon the Fine, this is another Thing ordained for another Purpoſe, viz. to give FormoftheFine, 
notice to Strangers; ſo that it is quite a different Matter, and the Fine and Proclamations are not Pn nem 
become one entire Thing, or one ſame Record. For the Fine 


Yyy 


See the Books a- 
bove cited. 


4H. 7. Caps 24. 


Form continues, 


is by itſelf one Matter of Record S. P. Vin. Abr. 
tit. Fine Z. % 
; perfect pl. 3. N 


7 


. | brought by George Fiſh Brother and Heir of 4 " ho 
ward Fiſh again Edward Broket. And the Record appears among the Rolli in Eaſter | | | 
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The Fineandthe perfect and full before the Proclamations made, and it binds the Parties and the Right of the 
Cen: Land between: them before the Proclamatiotis, and the Proclamations fich are made afterwards 
one entire Mat- are, another Matter, ol Record, which have another Entry in the Record after the Fine. Where- 
but ſeveral, 8. p. fare although the Proclamations are grounded upon the Fine, and are purſuant to it, yet they 


Palm. 255:Via- are ſeveral from the Fine, and they and the Fine are ſeveral Matters of Record, for which reaſon 
b. pl. 3. Weſt's Error in them is not Error in the Fine. As in Treſpaſs, if the Plaintiff has Judgment to recover, 


Symb. pt. 2. — and afterwards has a Captas ad fattsfaci | , and outlaws the Defendant upon it, if there is Er- 
Ener in the Pro- ror in the. Outlawry, and a Writ of Kd 


Saas label. Judgment; for although the Capias ad ſatisſaciendum is founded upon the firſt Judgment, yet the 


Judgment of Outlawry thereupon, and the firſt Judgment to recover the Damages, are ſeveral; 
But Error 3" the and ſeveral Matters of Record. But Error in, the firſt Judgment ſhall reverſe both, though not 


Fine makes the 


Proclamations e contra, cauſa qua ſupra. So in an Action of Account, if a Man be adjudged to account, and 
5 afterwards Proceſs goes out againſt him to account, if there be Error therein, this ſhall” not re- 
7b. verſe the firſt Judgment, for they are ſeveral Matters of Record, and the one comes aſter the 
2 H. 6. 10 4. other. * So here the Fine was good before the Proclamations,” and the Proclamations which are 
9, 70. Bro. Er- another Thing, being ill and erroneouſly made, ſha}l not deſtroy the Force of the Fine which way 


145856 Bag. good before the Proclamations. And many other good Caſes were put upon this Head. And 


i. . $6: afterwards 4 e, Juſtices gave J 5 8 that the Proclamations ſhould be reverſed, and that the 
Error. t a4. Fine ſhould ſtand in Force. Which Judgment here follows, vin. 


The Je. Whereupon all and ſingular the Premiſſes being ſeen, and by the Court of the Lady the Queen 


8 here more fully underſtood, and mature deliberation being thereupon had, for that it evidently 
enough appears to the Court of the Lady the Queen here, upon diligent. Search therein by the. 
© "Tame Court made, that the aforeſaid ſeuen 5 Day of June, on which the aforeſaid 13th Procla- 
mation is ſuppoſed in Form aforeſaid to be made, was the Lord's Day, and not a Law Day, by 
Reaſon whereof all the Proclamations aforeſaid upon the Fine-aforefaid in Form aforeſaid ptoclaim- 
ed and made are erroneous, void, and of no Effect in Law, it is conſidered by the fame Court 
that all the Proclamations of the Fine aforeſaid in Form . aforeſaid made for the Error aforeſaid be 
reverſed, annulled, and wholly for none had, and that the aforeſaid George Fiſb be reſtored to all 
that he has loſt by reaſon of the Praclamations aforeſaid; Sc. And further by the ſame Court 
of the Lady the Queen here it is conſidered, that the Fine aforeſaid be adjudged and affirmed ſuf- 
.ficiently good and valid in Law, according to the Form of the ſaid Fine, as a Fine levied without 
Proclamations, the. ſaid Cauſes or Matters above aſſigned for Errors in any wiſe notwithſtand- 
Ng. 3 SA 12 f 78 1 987 £1 10733 O07” ” 28 
york 55 


vnn bene by the In this Caſe it ſeemed to many that the ſaid George F iſh. did nat nerd to have brought a Writ of 
Reporter. Error to reverſe the Proclamations, for that. any one might avoid them by Plea well enough, without 
If anyofthePro- y Reverſal by Error. For the Statute makes the Fine to be final, and to conclude as well Privies as 


clamations vpon 


Fine be entered Strangers to it, if it be proclaimed at four ſeveral Days in the four ſeveral Terms. And if this be not 


| tobe made upon gone, there is no Proviſion or Order in the Statute, but the Provifion of the Statute is only where all 


ey pb this is done, wwherefore it follows from hence that every one againſt whom it is objefted ſhall ſay that 
by Plea as well a* (be Proclamations were not made according to the Statute. And ſo it was adjudged accordingly, as it 
FP. 3 Dan. #5 bereafler ſhewn, in the like Caſe © between the ſame Parties: For theſe ſame 'Tenements were entailed 
Abr.2. pl.6.Vin- y Thomas Fiſh 20 the ſaid Edward Fiſh and io George Fifh, and after. the Death of the ſaid Ed- 
pl. 9. Welt. symb. ward Fiſh, who died without Iſue, viz. the. 12ih Day of May in the 4 & 5 Philip and Mary, the 
t. . fo, 71. b. ſaid George Fiſh, as Heir to the ſaid Tail, purchaſed à Formedon in Deſcender againſt the ſaid Ed- 
ward Broket for the ſaid Tenements, which Writ was returnable and returned on the Morrow of 
| the Holy Trinity then next enſuing, and afterwards the ſaid Edward Broket appeared, and pleaded 
in Bar another Fine with Proclamations levied by the ſaid Edward Fiſh to the ſaid Edward Broket 
| of the ſame Tenements on the Morrow of the Holy Trinity in the 2 & 3. Philip and Mary; and the 
da? my Proclamations in the firſt three Terms, viz. in the Terms of the Holy Trinity, (in which it was le- 
2 Formul Placit, Vied,) and of St. Michael, and of St. Hillary, were well and duly made, but be pleaded the laft four 
_ Proclamations to be made, as fellows, viz. the thirteenth Proclamation was made the 22d Day of 
June in the Term of Eaſter in the third and fourth Years of the aforeſaid late King and Queen, 
the fourteenth Proclamation was made the 25th Day of June in the ſame Term, the fifteenth 
Proclamation the 28th Day of June in the ſame Term, the ſixteenth Proclamation the 3 1ſt Day 
of June in the ſame Term. Againſt which George Fiſh replied and ſaid, that the Term of Eaſ- 
ter in the third and fourth Years aboveſaid, in which the aforeſaid thirteenth, fourteenth, fifteenth, 
and ſixteenth Proclamations of the Fine aforeſaid are ſuppoſed to be made, begun the fifth Day 
of May, and ended the laſt Day of the ſame Month „and this he is ready to verify, 
Sc. Whereupon Edward Broket demurred in Judgment. And upon this Demurrer it was ad- 

Judged that George ſpould recover. And the Record thereof is among the Records of - 

Ys | Roll So that George Fiſh by Plea, without Writ of Error, 
avoided the Proclamations unduly made, and ſo it ſeemed to many that he might have done here, and 
that be was not driven to his Writ of Error. And it ſeems that as the Avoidance there was, becauſe 
the Proclamations were not made, ſo is it in the firſt Caſe bere ; for although the Record ſays that the 

' 13th Praclamation was made on the ſeventh Day of June, which. was Sunday, yet the Point of the 
Error therein ſeems 40 be in the non Feaſauce, ratber than in the miſ. Feaſance of the Proclamation, 
for that which is ſaid by. the Record to-be made wpon a Sunday cannot be ſaid to be made then, inaſ- 
much as the Court did nat fit, and it cannot be dom but in Court. And fo the Juſtices took il. = 
1 | & a a 


r is brought ypon it, this. ſhall not reverſe the firſk 
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that that ubich in reported” to be maus rhe ſeventh Day of June ſball z tutin for "and t} 
it was not really made, and fo like to thy ober Caſt; . Bat although Fillr might _ avoidelt it 
Pleas, nevertheleſs it war taten that a Writ of Error would he Alt enbugb. Fils Denn 
bringing. #4 Writ: of Error was to rovtrſe and anal the Whole Fine, un 'to | 
ance, and to be. reftored to the Land, and not only to avoid the Proclamations; but"that be could mit 
do, as it is ſhown before. \ P43 * rds N 0 me d 33% a Ki e * 
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Report of the Reſblution of the Court of Wards touching the Wardſhip of the Body of Sir 
John Ratcliff Knight, and of the Decree made thereupon with -the Aſſent of the Counſel 


a  Aſfitants of the ſaid Court, in Eaſter Term in the ſixth Year of the Reign of — 


T was found by Office in the County of Somerſet the laſt Day of April 4 & 5. Pbilip ate Tem 
and Mary, after the Death of Mary Counteſs of Arundel late Wife of Robert Earl of Suſſex, * Flis. | 
y Force of a Writ of diem clauſit extremum, after the Death of the ſaid Counteſs, directed to cond bc 
the Eſcheator of the ſaid County of Somerſet, that King Henry 8. by his Letters-patent dated in nantby Knight's 


the 33d Year of his Reign, gave to the ſaid Robert Earl of Suſſex, and to the ſaid Mary then his 2 _ 
Wife, the Reverſion of the Site of the Abbey of Cleve, which was leaſed for Years, and alſo Ae in the Life 


the Manor of Cleve, and divers Tenements, to have to them and to the Heirs Males of the Bo. * 25 Andre 


and the Anceſtot 
dy of the ſaid Robert on the Body of the ſaid Counteſs begotten, the Remainder over to the d, the Heirbe: 
eirs Males of the Body of the ſaid Robert begotten, by force of which they entered, and were hs all not be in 


he ſhall not be i 
ſeized accordingly ; and that the ſaid Robert died, and afterwards the ſaid Counteſs the 2oth Day = nor pay 
of October laſt paſt before the taking of the Office died, after whoſe Death the ſaid Reverſion, Marri 


a Marriage, 8. P. 
and the ſaid Manor and other the Premiſſes deſcended to the ſaid Sir John Ratchff Knight, ag reſolved 600. 74. 


Son and Heir Male of the Body of the ſaid Robert Earl of Suſſex begotten on the Body of the: tas. 15. 
ſaid Mary, which Sir John Ratcliff Knight was of the Age of 18 Years the zoth Day of De- Moor 53. 


cember laſt paſt before the finding of the ſaid Office; and that the Premiſſes were held of the 1 
ſaid King and Queen in capite by the ſixth Part of a Knight's-Fee, and this Office was returned 54 Contra Pro. 


into the Chancery, and certified into the Court of Wards. And when the ſaid Sir John Rat- Livery22.B,N.C 


cliff came of full Age, he prayed his Livery. And the Court of Wards required of him, for the 1 
Queen, the Value of his Marriage, and demanded of him what he could ſay in diſcharge of it. 17. b. 
And he, by his Counſel, ſaid that before the Title of Wardſhip accrued, viz. in the Time of 


Sg Edward 6. he was made a Knight, and is found a Knight by the ſaid Office, by which 


egree he was enabled to do Knight's-Service. And Wardſhip is due to the Lord in reſpe& of * Joo 
the Imbecillity of the Perſon to do Knight's- Service; for when the Lord gives Land to his Te- Craig de Jure 
nant to do Knight's-Service as often as there is Occaſion, and the Tenant dies, his Iſſue being Bes Fen, 
within Age, and ſo unable to perform Knight's-Service, it is reaſonable that the Lord ſhould * Swith's 
bave the Wardſhip of the Land, that with the Profits thereof he may find one to do the Service, 8. ww 
22 the Wardſhip of the Body, that he may train him up, and inſtru him how to do ſuc 


h orte c. de 
rvice when be is able. But when he is made a Knight by the King, who is the chief Cap. 8 


* 228. 


laud. leg. Angęl. 

cap. 44, and Sel- 

+ » . den's Notes 

thergon, Smith's Commonw. 12% 229. Bac, Hiſt, Eng, Gov. 148, 149. Cowel's Inſt. 49. § 2. Co. Litt, 75. b. Wright's Ten. 92. 
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of all Chivalry, or by 


tain * ſome other great Captain aſſigned by the. King for that Purpoſe he 
2 be is thereby allowed and admitted able id perform: Knigbt -Service, and then his Body = — 


becauſe his Imbecillity cœaſes, et cefſante canſa, cgſſalit x fetus.” And to en. 


14 1 F. 1 0 zn W S N : 
laß. 37-$*- free this Argument they cated the Statute of Magna Charta cap. 3.:which:ſpeaking of Knight's. 
Service hz . Words in it, vix, and after ſue an Heir has heen in Ward," wen he conies to full 
Ape, that is, to the Age of one and tweny Years, he ſhall have bis Inheritance without Relief, and 

without Fine; ſo that if ſuch an Heir being within Age be made a Knight, yet nevertheleſs his Land 

| Hall remain in the Cuſtody of his Lord unto the Term aforeſaid. a F rom which Act it appears, that 

k 6 Co. 74-2 by the b common Law if the Ward was made a Knight, during his Nonage, he ſhould thereby 
Er. J. 136. be out of Ward both for Body and Land, and for the detaining of the Land to the Lord's Ad- 
vantage the Act was made. And if the Degree of a Knight ſhould make him who was in Ward 

« See the Books to be out of Ward, by the like Reaſon © if he is made a Knight in the Life of his Anceſtor, his 
—_— Perſon ſhall never be in Ward, and if it ſhall never be in Ward, then no Marriage nor Value for 
the Caſe, the ſame ſhall be due to the Guardian. For which Reaſons he prayed to be diſcharged of the 
Value of his Marriage, and to have his Livery, And hereupon Deliberation was taken, for the 

Caſe had come in Queſtion many Times before, as in the Caſe of the Viſcount Mountague and o- 

— 14 thers, but they had all * compounded with the King or Queen for the Time being, as it was ſaid, 
Brewn*s Cafe But Sir Jobn Ratcliff would not compound, but required Law and Juſtice. For which Reaſon the 
Bro, Gard- 42, Court took great Deliberation, and the rather, becauſe the Rule of it would be a Precedent 


a 17 = b. to others who were in like Caſe; and it depended three Years before they came to a full Reſolution, 


and at laſt this Eaſter Term in the ſixth Year of the Reign of Queen Elizabeth, they adjudged 
that he ought not to be in Ward for his Body, and that the Value of the Marriage was not due 
to the Queen. And upon this they made their Decree as follows, viz. Eaſter Term in the ſixth 
Year of the Lady Queen Elizabeth, in the Book of Decrees of the Court of Wards and Liveries. 


The Decree. Where the Maſter and Counſel of the Queen's Majeſty's Court of Wards and Liveries have here- 
tofore ſtaied Sir John Ratclif Knight and Heir of the Body of the Right Honourable Robert late 
Earl of Suſſex, and of the Lady Mary his Wife deceaſed, to proſecute his Livery forth of the 
Queen's Majeſty's Hands, although he were of full Age the 29th Day of December in the third 
x Year of the Reign of our ſovereign Lady the Queen's Majeſty that now is, until her Highneſs 
were anſwered of the Value of Marriage which ſhe claimed to have of the ſaid Sir John Rat- 
cliff, of which Value of Marriage the ſaid Sir John Ratcliff and his Counſel learned have pretend- 
ed to be acquitted and difcharged, for that the ſaid Sir John Ratcliff was made a Knight by the 
late King Edward the Sixth, before his Lands and Tenements deſcended unto him; and there- 
upon the ſaid Maſter and Counſel, after long Deliberation thereupon had, and full Reſolution 
thereupon made by the Opinions of Sir James Dyer Knight Chief Juſtice of the Common Bench, 
and of Sir Edward Saunders Knight Chief Baron of the Exchequer, Aſſiſtants unto the ſaid Court, 
have determined, decreed, and ordered, that the ſaid Sir 7ohn-Ratcliff is and ought to be clearly 
acquitted againſt our faid ſovereign Lady the Queen for and concerning the Value of his Mar- 
riage, by Reaſon he was made a Knight, as is aforeſaid, and thereby out of Ward touching his 
Body, and that the ſaid Sir. Fob» Razcliff ſhall proceed with his ſaid Livery, without yielding, 
making, or paying at any Time any Fine or Sum of Money for his ſaid Marriage, or lor the 
Wardſhip of his Body. Provided always that this Decree ſhall not in any wiſe extend to the mean 
Rates of this Land. "1 | N 11 NN * 5 " # «1 = Th "Ny vents, , m 4 F-1 $3, 
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ants. And the Record is entered among the Reccrds of Michaelmas Term 3 & 4 Eliza- 
beth. Rot, 1530. and ic a jolly > TON ATTN * 985” Avirt gi 

&FOhn Smith Gentleman and Thomas Fuller were ſummoned to anſwer William Say Gentleman of ich. Tir 
a Plea, wherefore they took the Cattle of the ſaid William, and them 79 185 detained againſt R 4 £5 


Gages and Pledges, &c. And whereupon the ſame William by Thomas arpenter his Attorney , 


ſays that the aforeſaid John and Thomas the 19th Day of November in the third Year of the Reign Pezgtien, 


5 1 | p go % ; 4. Same Precedent 
of the Lady the Queen now, at Tkenbam in a certain Place called Mar- Croft, took the Cattſe, Rad. Eatr. 361. 


viz. nine Cows of the ſaid William, and them unjuſtly detained againſt Gages and Pledges un⸗ . 5: 
til, &c. Wh-refore he ſays that he is damnified and has Damage to the Value of 20 J. and there- f. %% H. 32. 


| . * Ed. T, A. 
fore he brings the Suit, &c. ihe $27S. 


And the. aforeſaid John Smith and Thomas Fuller by Robert Chatterton their Attorney come and 1 
defend the Force and Injury * when, &c. and as Bailiffs of Edmund Smith well acknowledge the yartcular Place 
taking of the Cattle aforeſaid in the aforeſaid Place where, &c. and juſtly, &c. becauſe they ſay iber — 
that the ſame Place called Mari-Crofts, in which the taking of the Cattle aforefaid is ſuppoſed to Neceflity be aſ- 


be done, is, and at the aforeſaid Time of the taking of the Cattle aforeſaid ſuppoſed to be done . 
was, 20 Acres of Land with the Appurtenances in {kenham aforeſaid, which are, and at the afufe- the Town, and 


ſaid Time when, &c. were, the & Freehold of the aloreſaid Edmund: And becauſe the Cattle a- OT 
foreſaid were at the aforeſaid Time when, &c. in the aforeſaid Place where, &c. the Grafs in the Hob. 16 Read 


ſame then growing eating up, and doing Damage there, the ſame John and Thomas, as Bailiffs 3; ont. And 
of the aforeſaid Edmund Smith well acknowledge the taking of the Cattle aforeſaid in the aforeſaid thers cited in 


Place where, &c. and juſtly, &c. Damage there ſo doing, &c. monk; og. WH 
And the aforeſaid Milliam Say ſays, that the aforeſaia Fohn Smith and Thomas Fuller, as Bailiffs ſon hereof at 


of the aloreſaid Edmund Smith, for the Reaſon before alledged ought not to acknowledge as juſt Ke. ny 
the taking of the Cattle aforeſaid in the aforeſaid Place where, &c. becauſe he ſays that long be- 66. 


fore the atoreſaid Time of the taking the Cattle aforeſaid, one William Norton Gentleman was * 
ſeized in his Demeſn as of Fee of and in the aforeſaid 20 Acres of Land in which, &c. and them — 


Defence made in 


held of Robert Shoreditch Gentleman, as of his Manor of [kenham in the County aforeſaid; by Neplerin, and 


Fealty only for all Services and Dues to be claimed in the ſame, And being ſo ſeized thereof, be- —— 


fore the aforeſaid Time of the taking the Cattle aforeſaid, viz. the 20th Day of January in the 


fourth Year of the Reign of Lord Henry the eighth late King of England the Father of the Lady de, ihr Ba 
the Queen now, at Riſſip in the aforeſaid County of Midaleſex, the aforeſaid Willam Norton by mag<-feaſant in 


a certain Indenture made between the ſaid William Norton of the one Part, and one Fohn Kirton 3 141 
of the ſame Town and County Tilemaker of the other Part, (one Part whereof, ſealed with the hisFreebold, and 
Seal of the ſame William Norten, the ſame William Say here produces in Court, the Date whereof welle * had 
is the ſame 2oth Day of January in the Year aboveſaid) granted, demiſed, and to Farm let the bid that he was 


aforeſaid 20 Acres of Land in which, &c. amongſt other Things to the aforeſaid John Kirton, by ng foo 


the Place where, 


the Name of one Cottage, and one Croft called the Dyle-Houſe- Croft to the ſame adjoining, with 8. P. 4 E4. 6. 
a ſmall Meadow to the ſame appertaining, and one Meadow called Aldermead, four Crofts called — B. N. b. 
Marl-Crofts, one Grove called Protdes Grove, certain Parcels of Meadow containing by Eſtima- $ 19% 
tion eleven Acres, twenty and five Acres lying in Miitingrouſield, Middlefield, and Roxburnfield, 

and with the Hedgerows of the Woods, Timber, and Under- woods growing or being upon the 
aforeſaid Lands, or within any Parcel thereof in the Pariſhes of Niſſip and Itenbam aforeſaid, to have 

and to hold the aforeſaid Cottage and other the Premiſſes aforeſaid with their Appurtenances' 
whereof, &c. to the aforeſaid Fob! Kirton his Heirs and Aſſigns trom the Feaſt of St. Michael the 
Archangel then laſt paſt next before the Date of the Indenture aforefaid, unto the End and Term 

of ten. . from thence next and immediately following, fully to be compleat. And the afore- 

ſaid Jobn granted by the ſame Indenture to pay at the End of the ſaid Term of ten Years, to the 
aforeſaid William Norton and one Joan then his Wife, their Heirs and Afſigns, ten thouſand 
Tiles, qr the Value thereof in Money, by the Name of a Groſſome. And further then and there 

it was agreed and granted betwetn che aforeſaid William Norton and John Kirton 'by the afore- 

ſaid Indenture, that if the aforcſaid John Kirton, his Heirs or Aſſigns, ſhould 'pay © or 
cauſe to be paid to the aforeſaid William or Joan, their Heirs or Aſſigns, the faid ten 
thouſand Tiles, or the Value thereof in Money, at the End and Term of every ten Years 
from thence next following, that then the aforeſaid William Norton granted and promiſed for him- 

ſelf, his Heirs and Aſſigns, by the aforeſaid Indenture, that the aforeſaid Jobn Kirton, his Heirs 

or Aſſigns, ſhould have a perpetual Demiſe, Farm, and Grant of the Premiſſes, and of every 
Parcel thereof with the Appurtenances, from ten Years to ten Years continually and enſuing out 

of the Memory of Man, paying therefore yearly the Rent of 47. 165. 8 d. and the aforeſaid 
Tiles in Manner and Form above ſpecified, as in the ſame Indenture amongſt other Things more 
fully appears. By virtue of which Demiſe the aforeſaid John Kirton was of the aforeſaid 20 Acres 

of Land with the Appurtenances in which, &c. among other Things poſſeſſed, during all the 
aforeſaid Term of ten Years to him before granted, And the ſame Milliam Say in Fact ſays, that 

the aforeſaid Term of ten Years ended and expired long before the aforeſaid I ime when, viz. on 
the Feaſt of $7. Michael the Archangel in the 14th Year of the Reign of the aforeſaid late King 
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Henry the eighth, and that the aforeſaid Jobs Kirton, at che End of the ſame Term, viz. on the 


Morrow of St. Michael the Archangel at | Ri/lip” aforeſaid, paid to the aforeſaid William Norton 
and Juan ten thouſand Tiles by the Name of a Groſſome; whereby the aforeſaid John Kirton, 
by virtue of the Demiſe aforeſaid, was of the aforeſaid 20 Acres of Land with the Appurtenan- 
ces in which, &c. among other Things poſſeſſed for another Term of other ten Years from 
thence next and immediately following. And the ſame iam Say in Fact ſays, that the afore- 
ſaid other Term of ten Years ended and. expired before the Horeſaid Time when, &c. viz. on the 


'Feaſt of St. Michael the Archangel in the 24th Year of the Reign of the aforelaid late King 
Henry the eighth, and that the aforeſaid John Kirton, at the End of the ſame Term, viz. on the 
Morrow of the ſame Feaſt of Sr. Michael the Archangel at Riſip aforeſaid, paid to the aforeſaid 

William Norton and Jean ten thouſand Tiles by the Name of a Groſſome; whereby the afore- 
© aid Jobs Kirton, by virtue of the Demiſe aforeſaid, was of the aforeſaid 20 Acres of Land with 


the Appurtenances in which, &c. among other Things poſſeſſed for another Term of ten Years 
from thence next and immediately following. And the ſame Villiam Say in Fact ſays, that the 
aforeſaid other Term of other ten Years ended and expired on the Feaſt of Sr. Michael the Arch- 

lin the 34th Year of the Reign of the aforeſaid late King the Henry the eighth, before which 


- ſaid Feaſt, and before the aforeſaid Time of the taking the Cattle aforeſaid, viz. the 12th Day of 
" Anguft, in the 33d Year of the Reign of the aforeſaid late King, the aforeſaid William Norton, 
being in Form atoreſaid ſeized of the Reverſion of the aforeſaid 20 Acres of Land with the Ap- 


purtenances, at Riſip aforeſaid, made his laſt Will and Teſtament in Writing, and by the ſame 


among other Things willed and deviſed the aforeſaid 20 Acres of Land with the Appurtenances 


Ain which, &c. among other Things to the aforeſaid Edmund Smith, to have to him and to his 


Heirs for ever. And afterwards the aforeſaid William Norton there died, and the aforeſaid Joan 


| ſurvived him. After the Death of which ſaid William Norton, the aforeſaid Edmund Smith was 
of the Reverſion of the aforeſaid 20 Acres of Land with the Appurtenances in which, &c. ſeized 


in his Demeſa as of Fee and Right, by vittue of the Deviſe aforeſaid ; and the ſaid Edmund Smith 
being ſo ſeized thereof, the aforeſaid Jobn Kirton at the End of the ſaid Term, viz. on the Mor- 


row of the ſame Feaſt of Sz. Michael the Archangel in the 34th Year aboveſaid, at Rifſtp afore- 


ſaid, paid to the aforeſaid Joan Norton then Widow ten thouſand Tiles by the Name of a Groſ- 


| ſome; whereby the aforeſaid Fohn Kirton, by virtue of the Demiſe aforeſaid, was of the aforeſaid 
20 Acres of Land with the Appurtenances in which, &c. among other Things poſſeſſed for an- 
other Term of ten Years from thence next and immediately following. And t 


e ſame William 
Say-in Fact ſays, that the aforeſaid other Term of other ten Years ended and expired before the 


- aforeſaid Time when, &c. viz. on the Feaſt of r. Michae! the Archangel in the fixth Year of the 


| pe Reign of i EA late King of England the ſixth from the Conqueſt, and that the aforeſaid 


John Kirton; at the End of the ſaid Term, viz. on the Morrow of the ſame Feaſt. of Sr. Michae! 


nn the fxtb Year abovelaid, at Niſſip aforeſaid, paid to the aforeſaid Joan Norton Widow ten 
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thouſand Tiles by the Name of a Groſſome, whereby the aforeſaid John Kirton, by virtue of the 


- . Demiſe aforeſaid, was of the aforeſaid 20 Acres of Land with the Appurtenances in which, &c. 
among other Things poſſeſſed for another Term of other ten Years from thence next and immedi- 


ately. following. And the ſame Jobn Kirton being ſo poſſeſſed thereof, before the aforeſaid Time 


Cattle aforeſaid, viz. the 12th Day of Auguſt in the Year of our Lord 1558. 


dat Riſip aforeſaid, made his laſt Will and Teſtament in Wings and by the ſame among othet 
> 


Things willed and devifed his whole Eſtate, Term, and Intere 


Thi | his which he then had to come of 
| in the aforeſaid 20 Acres of Land with the Appurtenances in which, &c. Among other 
Things to one John Kirton his Son, and een and ordained the ſame Joby Kirion Executor 
of his ſame Teſtament, And afterwards the aforeſaid Joby Kirton the Father there died; after 
whoſe Death the aforeſaid John Kirton the Son, as Executor of, the *eſtarment aforeſaid, before 
the aforeſaid Time of the taking the Cattle aforeſaid, into the aforeſaid 20 Acres of Land with the 
Appurtenances entered, and was thereof poſſeſſed by virtue of the Demiſe ang Deviſe aforeſaid. 
And the ſaid John Kirton the Son being fo polſeſſed thereof, the aforeſaid Foun Nerte#f died, and 
afterwards and before the aforeſaid Time of the taking the Cattle aforeſaid,” viz. the 29th Day of 


| Auguſt in the ſecond Year of the Reign of the Lady the Queen now, the aforeſaid Fobn' Kirton the 


ſo polieſied thereof, at Riſip aforeſaid, granted all his Eſtate, Intereſt, and Term of 
Years, which he the ſame John Kirton the Son, 8c. then had to come of and in the aforeſaid 20 
Arc Land with the Appurtenances in which, &c. among other Things to the aforeſaid Mil- 

am Say; by virtue of which ſaid Grant the fame William Say, before the aforeſaid Time of the 
taking the Cattle aforeſaid, into the aforeſaid ao Acres of Land with the Appurtenances in which, 
&c. entered, and was thereof poſſeſſed for the reſt of the ſame other Term of ten Years then to 
come, by virtue of the Demiſe and Grant aforeſaid. And the ſame William being ſo poſſeſſed 
thereof, put his Cattle aforeſaid into the aforeſaid Plate where, &c. to eat up the Graſs then grow- 
ing: Which ſaid Cattle were in the aforeſaid Place where, &c. the Graſs there then growing eat- 
ing up, until the aforeſaid og: Smith and Thomas Fuller the aforeſaid 19th Day of November in 
the aforeſaid third Year of the Reign of the Lady the Queen now, at Tkenham aforeſaid in the a- 
foreſaid Place called Marl-Crofts, took the aforeſaid Cattle of the ſaid Milliam Say, and them un- 
juſtly detained againſt Gages and Pledges until, &c. as he above complains againſt them. And 
this he is ready to verify, wherefore for that the aforeſaid John Smith and Thomas Fuller above 
acknowledge the taking of the Cattle aforeſaid in the aforeſaid Place called Meari-Crofts wo 
* 8 * a | Kc. 
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Say ver/as Smith, &c. in C 


c&c. the ſame William Say prays Judgment and his Damages by Occaſion of the raking and un- 
juſt Detention of the Cattle aforeſaid to be adjudged tb him, &c. in CRE RES | 
And the aforeſaid John Smith and Thomas Fuller nit acknowledging any Thing by the aforeſaid Degen dants de- 
William Say above pleaded to be true, for Plea ſay that the aforeſaid Plea of the aforefaid Vi ham mur. 
Say above pleaded in Bar of the Cognizance aforeſaid is inſufficient in Law to preclude the ſaid 
Jobm Smith and Thomas Fuller from having their Cognizance aforeſaid; and "that they have no 
Neceſfity, nor are by the Law of the Land bound to anſwer the ſaid Plea in Manner and Form 
aforeſaid pleaded. And this they are ready to verify, wherefore for Want of a ſufficient Plea + 
in this Behalf the ſame John Smith and Thomas Fuller as before pray Judgment, and a Retuti ef 
the Cattle aforeſaid together with Damages, &c. to be adjudged to them, &c. | / 
And the aforeſaid William Say, for that he has above alledged ſufficient Matter in Law to pre- joinder in Be- 
clude the aforeſaid John Smith and Thomas Fuller from having their Cognizance aforeſaid, which murter. 
he is ready vo verify, which ſaid Matter the aforeſaid Jobn Smith and Thomas Fuller do not deny, 
nor thereunto in anywiſe anſwer, but the ſaid Averment wholly refuſe to admit, as before pra 
Judgment and his Damages by Occaſion of the taking and unjuſt Detention of the ſaid Cattle to 
be adjudged to him, &c. And becauſe the Juſtices here, &c. will adviſe themſelves of and upon 
the Premiſſes before they give Judgment thereon, Day is given to the Patties aforeſaid here un- 
til the Octave of St. Hillamy to hear their Judgment thereon, becauſe the ſame Juſtices here ther- 
# of not yer, &c. ; RI * 144414 


- 


It appears by the Record that Yilliam Say has ſued a Replevin againſt John Smjth and Thomds The Cas F. 
Fuller, and declares that the Defendants the 19th Day of November in the 3d Year of the Reigh 2» ; 
of the preſent Queen ar Tkenham, in a Place called Marl. Croft, took his Cattle, viz. nine Cows. Leaiz for ro 
The Defendants ſay that the Place contains 20 Acres of Land, which are the Freehold of Edmund dr., 27 1nden- 
Smith, and they as Bailiffs to him acknowledge the taking for Damage · feaſant. The Plaintiff the Leffor grants 
fays, that before the taking William Norton was ſeized of che ſaid 20 Acres in his Demeſh as of pitt if the Leſs 

Fre, and held them of one Nobert Shoyedrrch as of his Manor of Itrnbum by Fealty only. And andTerm of every 
he being ſo ſeized, the 20th Day of Fanuary in the 4th Year of King Henry 8. by an Indenture 197411922 
ſhewn forth leaſed the ſaid 20 Acres among other Things to one Jobn K rton for ten Years from be ſhall have a 
the Feaſt of Sr. Michael then laſt paſt, fully to be compleat. And the ſaid John Kirton granted by ike aunt pan 
the fame Indenture to pay at the End of the faid Term of ten Years to the ſaid Niham Norton g Tar: to ton 
and to Jean his Wife their Heirs and Aſſigns ten thouſand Tiles, or the Value thereof in Money, — 
in the Name of a Groſſome. And further it was agreed and granted between the ſaid Wim e, of the Memory 
Norton and the ſaid Fobn Kirton by the faid Indenture, that if the faid John Nirtun, his Heirs or CON _ 
Aſigns, ſhould pay to the faid tam and Funn, or their Aſſigns, the ſaid ten thouſand Tiles, for yo more than | 
or the Value of them in Money, at the End and Term of every ten Years from thenee next fol- 12 175 
lowing, then the faid William Norton granted and promiſed for himfelf, his Heirs and Aſſigns, cher Term bas 
by the faid Indenture, that the ſaid John K3rron, his Heirs or Alſgns ſhould” have A 10 — 
perpetual Demiſe, Farm, and Grant of the Premifſes from ten Tears e ten Tears con- Seeg 
tinually and enſuing out of the Memory of Man, paying therefore yeatly the Rent of 4 J. Abr. 4e, 451. 

16 5. 8 d. and the aforeſaid Tiles in Manner and Form above ſpecified ; by Force of Which the 

faid Yohn Kirton was pofſeſſed of the ſaid 20 Acres. And he Thews further, that at the End of 
the ſaid ten Years, viz. on the Morrow of St Mithazl in the 14th Year of King Henry 8. the ſame 
Jobn Kirton paid to the ſaid William Norton and his Wife ten thoufand Tiles in the Name of 4 
Groſſome, whertby the ſame John Kirton by virtue of the ſaid Leaſe was poſſeſſed of the ſaid 20 
Acres for other ten Years thence enſuing, and he pleads alſo the hke Payment at the End of thoſe 
ten Years, viz. on the Morrow of St. Michael in the 24th Year of King Henry B. and he pleads 
the like Payment at the End of ten Years next following, viz. in the 34th Year of Kiyg 4" 
8. made to the ſaid Wife, and he ſhews that the Huſband deriſed the Reverſion do the Kid 2 
mund Smith in Fee, and died in the 33d Year of King Henry 8. and he __— the Bike Payment 
made by the ſaid Fohn Kirton to the {aid Wife at the End of ten Years then next following, vis. 
on the Morrow of . Mithael in the 6th Year of King Edward B. whereby he was poſſeſſed for 
another Term of other ten Years then next enſuing. And he being fo poſſeſſed, deviſed his Te 
to dne hn Nirton his Son and Executor, and died, which Fobn Kirton the Son the 29th Day of 
Anguſt in the 2d Year of the preſent Queen granted his Term to the Plaintiff; by Virtue where- 
of the ſaid Plaintiff entered, and was poſſeſſed, and put in the faid Cattle, which were there un- 
til the Defendants took them. And upon this the Defendants have demurred in udgment. 

And it was argued by the Juſtices the 1oth Day of May in after Term 6 Hliæabetb. And 
I heard the Arguments of all the Juſtices except Faiſh, the latter End of whoſe Argument I on- 
iy heard. But they all argued to one Effect, and agreed that the Title of the Plaſntiſſ was not 
good, and that the Defendants ſhould have a Return. And one Point was touched by Ant bony 
Brown Juſtice befides the Matter in Law, and that was, at what Time the ten thouſand Tiles 
ſhould be paid: For the Agreement was that they ſhould be paid ar the End of every ten Tears, 
and the Payment is alledged to be made on the Morrow after the Term ended, viz; on the Mor- 

row of St. Michael. And it ſeemed to him to be well pleaded ; for, he ſald, the Pay ment ought to 
be at the End of every ten Years, and the firſt Leaſe was made for ten Years from the Feaft of 97. 

Mie bael the Archangel then laſt paſt, fo that the Day of St. Mirbael was not purrel of the Leaſe, 
but rhe Leaſe commenced after the Day of Sr. Michael, viz. on the Morrow after it, from whence 
it follows, that the laſt Day of the ten Years was the Day of St. Michael. And when the Payment 
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ought to be at the End of the ten Tears, it cannot be upon ther Day of St. Michael, for whilſt the 
Day of Sr. Michael continues, the End of the Term is not come. So that on that Day it cannot 
be paid by the expreſs Words, then on the Morrow of St. Michael the Term of ten Ycars is end- 
ed, and not before, and inaſmuch as the End of it then firſt came, that was the Time to pay the 
Tiles. And therefore if he pay them that Day in convenient Time it is ſufficient, for the Law 
allows convenient Time for the doing of every Act; and here there muſt be Carriage of them, 


which requires Time to load and unload them, And if a Man gage Deliverance here, he ſhal] 


- — wed a — —— ic. _ 


© Ante 1 be allowed Time to bring them in, if the Things require it. So if a Man has a Leaſe in this 
Per Hates J. 


County of Lands for the Life of J. S. who dies in the County of York, the Leſſee ſhall have con- 
venient Time to avoid, having Regard to the Diſtance df. the Place for his Notice, for there he 
cannot ſo haſtily avoid, as he might have done if J. S. had died in this County, for he could not 
have ſuch early Notice of his Death. So that reaſonable Time ought to be allowed in all Acts. 
And therefore here he might pay the Tiles on the Morrow of St. Michael, as it is pleaded, quod 
Dyer Chief Juſtice conceſſi t. — TR. 1 
58. P. ci. Lt. Then as to the principal Matter, every Contract ſufficient to make a Leaſe for Years ought to 
as. CO 3 have Certainty in three Limitations, viz. in the Commencement of the Term, in the Continuance 
a. Carter 148. of it, and in the End of it: So that all theſe ought to be known at the Commencement of the 
Badem. 21. Leaſe, and Words in a Leaſe, which don't make this appear, are but babble, as Brown ſaid. And 
Finch 204. theſe three are in Effect but one Matter, ſhewing the Certainty of the Time for which the Leſſte g 
ſhall have the Land, and if any of theſe fail, it is not a good Leaſe, for then there wants Cer— 
tainty. And here in the principal Caſe there is none of theſe three Certainties for any Term be- 
yond the firſt ten Years, for when the firſt ten Years are paſſed, there is a Condition here ap- 
pointed, which ſhall, be performed before any new Term ſhall commence, and before the Condi- 
tion is performed there ſhall be no Leaſe, for ſuch is the Limitation ofgthe Leſſor. And Brows 
ſaid, Words make the Plea, as Littleton ſays; and as the Leſſor hath limited them, ſo they ought 
to be performed. And he ſaid, there is a Diverſity between a Leaſe conditional, and a Condition 
to have a Leaſe, for a Leaſe. conditional is good until the Condition is broken, and there the 
' Leaſe goes before, and the Condition comes after; but in a Condition to have a Leaſe the Condi- 
tion goes before, and the Leaſe comes after, and the Leaſe. ſhall never be adjudged to be a Leaſe 


Hl. 14. K. 8. until the Condition is firſt performed. As if I grant to you that if you will do ſuch a Thing, 


2 Jeu ſhall have a Leaſe in ſuch particular Land of mine, there, he ſaid, the Condition precedes 
the Leaſe, as the Needle precedes the Lhread, and as the Needle draws the Thread after it; ſo 
©. does the Condition the Leaſe. So if I ſay, if you will marry my Daughter before Chriſtmas, you 
wall have 1094, there if you will claim this, you ought to. ſurmiſe that you have married my 
N Daughter before Cbriſtmas. 2 So, he laid, in 2. Ed. 3. a Man made a Lon for 8 Years, render- 
Debt x47, ing Rent 100 8. yearly, and if the Leſſee would hold the Land over the Term to him and to his 


See Ante 26(4)- Heirs for ever, that then he ſhould pay yearly 20 1. and the Leſſor brought an Action of Debt 


Books there dt within the 8 Years for the 100 s, and it was adjudged maintainable, becauſe the Leſſee had but a 


L.eerm in the Land, for there, was a ( ondition preceding the Fee-ſimple, viz. if he would; hold the 
L. and over. So that the Act ſignifying his Election ought firſt to be ſhewn, before the Fee ſhall 
+ Littlet. h 450, be ſhewn to he in him. And ſo the Lord Dyer ſaid that in the Caſe put by © Littleton, if a Man 
Ante 27 (3) makes a Leaſe for five Years, upon Condition that if the Leſſee does ſuch an Act within the two 
firſt Years, he ſhall have the Fee, there he ſhall not have the Fee until the Act is done; and he 

ſaid that the Opinion of Litileton to the contrary was not Law. So here the firſt Term of ten 

Years is good without Queſtion, but the Term afterwards for other ten Years is limited to com- 

mence after the Performance of a Condition, ſo that until the Condition is performed the Term 

cannot commence. - And then if the Condition ought firſt to be performed, it is firſt to be con- 

ſidered whether or no it is poſſible to be performed, and if it is now performed. And Brown ſaid 

that it il not poſſible to be performed, becauſe the Words of it are, that he ſhall have the Leaſe 

if he pay the Tiles or the Value of them in Money at 1he End of every ten Years from thence next 
following. So that every ten Years which, ſhall next follow, ought to precede the Payment, and the 

Payment the Leaſe, And if the next ten. Years. be paſſed, he cannot pay the Tiles or the Value 

of them, for the Payment ought to be at the End of every ten Years. And other ten Years fol- 

low the firſt ten Years, and other ten Years follow the ſecond ten Years, and other ten Years fol- 

low the third ten Years, and ſo ten Years follow ten Years until all ten Years are paſſed, 

which is not until the End of the World is come, and by the Words all ten Years ought to 

recede the Payment, for the Words are, at ibe End of every ten Years. So that until all ten 

Fears are aſſed, the End of every ten Years next following the Date of the ſaid Indenture is not paſ- 

ſed ; and all ten Tears are not paſſed until the: End of the World. Wherefore the End of the 

World ought to come. before Payment, and the Payment ought to come before the Leaſe, 

and ſo the Leaſe ſhall never commence. And Dyer ſaid, it appears by the Words of the Inden- 

ture recited, that the ſaid Joby Krtoz granted to PAY ten thouſand Tiles at the End of the firſt 

ten Years.. And the new Agreement is, that if the ſaid Jobn Kirtorn, his Heirs or Aſſigns, 


ſhould pay to the ſaid William and Joan, and to their Aſſigns, the ſaid ten thouſand Tiles, 
51. 16. H. 1. Or the Value of them in Money at the End, &c. that then, &c. So that it ſhall be taken, 
3. Bro. Annuity that at the End of every ten Tears the ſame Tiles which were firſt paid ought always to 


Condition 69, be paid. And upon this he put the Caſe of an Annuity in 15. H. 7 where W. Prior of 
v 


nced to a Det 
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214. Teader 15. F. granted to the Plaintiff an annual Rent of 10 J. until he was a 
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of holy Church by the aforeſaid; W. and . died; and there it ſeems that the / Succeſſor of 

N. could not tender a Benefice to the Grantee, becauſe the Words of the Grant were, un- 

til he was advanced by the aforeſaid W. ſo that the Word (aforeſaid) is material. 80 here, the 

Word (ſaid) in the Clauſe of the ſaid ten thouſand Tiles is material. But he ſaid, if the Clauſe 

(the ſaid ten thouſand Tiles) ſhould be taken for the like ten thouſand Tiles, (as in Quintix's 77h 
Caſe in 26 KH. the ſame Rent is, taken for the like Rent, where a Rent reſerved upon a, Leaſe * 26 Af. pl. 38. 
for Life was granted to another, and afterwards the. Heir of the Grantor confirmed. the. Eſtate of 1 
the Grantee, and that if the ſaid Rent was in Arreat, he and his Heirs might diſtrain for it tear 5.Grants3 
in the Land out of which it iſſued, and after the Death of the Tenant for Lite it was adjudged R. 35, Jer e 
that he might diſtrain, for the Gtant that he might diſtrain for the ſame Rent ſhall be taken for Mater Plowe, 
ſuch or the like Rent in Quaotity;) yet he ſaid, he was, of Opinion with Brown, that the Condi- Ay 
tion precedes the Leaſe, and that the Leaſe ſhall never commence, becauſe every ten Years ought [I 
to precede the Payment, and the Payment the Leaſe, and that cannot be here for the Reaſon ſhewa - 
by him: For which Cauſe it ſeemed to them that the Leaſe could never commence, TR EW 
Then as-to the Certainty of the Time of the Continuance of the Leaſe, although it ſhould.be 
here admitted that there is a Certainty of the Commencement of it, yet there is no certain Space 

of Time expreſſed by which the Length of, the Term may be. known, for it is appointed that 
upon the Payment the Leſſee ſhall have a perpetual Demiſe from ten Years to ten Years, which 

is as much as a Demiſe for 20 Years, and which Words would have mage a good Leaſe for. 20 
Years, if he had ſtopped there, but he has coupled them with other Words which make the 
whole incertain, viz. that the Demiſe ſhall be perpetual, and from ten Years to ten Years conti- 
nually and out of the Memory of, Man, which Words, Perpetual, continually, and out of Memory, 
don't contain any certain Term, but Time without a Term; for terminus, if it be referred to Time, 
is the End of it, as Meſton ſaid, and it may be referred to Place (as the Lord Dyer ſaid), as termi- 
nus loci, and then it is taken as a Precinct or Limit of a Place, as a Boundary is between Lands 

of divers men, ſo that it has the ſame. Meaning with (Certainy), whether it be referred to Time 

or Place, and termizius loci may be called Certainty in Place, and terminus temporis Certainty in Time, 
Wherefore ſuch a Limitation of Years as harh,Certainty in it may well be called a Term, and a 
Leaſe containing ſuch Time ſhall be good. As a Leaſe for ten Years, and ſo from ten Years „ 4 
to ten Years during 100 Years, ſhall be a good Leaſe for 109 Years, and ſuch Limitation is as Bro, Leaſes 49. 
good as an expreſs Leaſe for 100 Years is. SO Weſton ſaid, a Leaſe during the Nonage of Fi . 2 
who is of the Age of 15 Years, is a good Leaſe for 6 Years, if J. S. ſhall live fo long, for the Kitch 327. 
Reference to a certain Time is equivalent to an expreſs Nomination of the, Time contained, in Wag Cem £4 
the Reference. So he ſaid, if I make a Leaſe for ſo long as J. S. who is impriſoned for hunt- comb. 450. Poſt 
ing, ſhall be in Priſon for the ſame by the Order of Law, this is as much as if I had made 0 T 
Leaſe for two Years, for ſo long he ſhall be impriſoned by the Statute.. So, he ſaid, if I make a Bac. abr 644. 
a Leaſe for Years rendering 5 J. yearly, and afterwards I grant the Rent and Reverſion to another 3 * 
until he has received of the Rent 20 J. this is all one as if I had granted the Reverſion for four * * made... 
Years, for he ſhall receive 20 J. in four Years; fo that the Reference contains a Certainty of the ; c. 1 
Time of its Continuance. So if a Leaſe has a certain Appointment of the Number ot Years, 3 Bac. Abr. 431. 
although the Commencement or the End of it is certainly appointed upon an incertain Time; f co. Lit.g5.v. 
yet ſuch Leaſe ſhall be good. As a Leaſe for Years after the Leſſee ſhall have doe ſuch an Act 3 
is good: So a Leaſe for 20 Years, it the Coverture between J. S. and his Wite ſhall continue Air. 411. © 
ſo long, is good, and yet in the one Cale it is incertain when the Leſſce will do the Act to make s L. P. co. Lit. 
the Leaſe commence, and in the other Caſe it is incertain when the Coverture will be diſſolved; Ay 3 
o but a Leaſe certainly limited may commence or determine upon an Incertainty well enough. 20 Years if ].S. 
i So Weſton ſaid, if I make a Leaſe to one for ſo many Years as J. S. ſhall name, and afterwards line & long, 
J. S. in my Lifetime names a certain Number of Years, it ſhall be a good Leaſe for ſo many 4zz. ©? 
Years as he names, for it is my Demiſe, and I am content that he ſhould name the Years, which n See pag 524. 
by my own Reference to his Nomination is as much as if I myſelf had named them: But if * See Ante 6(E), 
the Leaſe be for ſo many Years as my Executors ſhall name, and afterwards I die, and my Exe- e 
cutors name the Years, there (he ſaid) the Leaſe is not good for the Years named, becaule they * <.. LS 
cannot name the Years during my Lite, ſo that in my Life it IS no Leaſe, and after my Death it- c2. Go. 25. 
cannot be my Leaſe, becauſe the Years were not named in my Lifetime. But if a Leaſe is made me hos 8 
until F. S. who has Execution of a Statute-merchant 1s ſatisfied the Duty for which he has ſued »!. 3. 
Execution, there (he ſaid) this is not a good Leaſe, nor ſhall he be ſaid Termor for Years, for 1c g. b. 
it is not certain how long the Years ſhall endure, viz. for 6 Years, or for 12 or 20 Years; ſo that Ae 72 
the Time of the End of the Leaſe is utterly incertain, and therefore it cannot be called a Term Abr. 6:3. 38s. 
of Years, for terminus contains Certainty. So Brews ſaid, it one makes a Leaſe for three Years, ** 429. 

and ſo from three Years to three Years during the Life of J. S. this ſhalb be a good Leaſe for no © l Finch 143. 
more than ſix Years, for during ſix Years there is Certainty, for it was certain for the firſt three“ Finch 146. 
Years, and when he ſays, and ſo from three Years to three Years, this is as much as if he had 

ſaid, from theſe firſt three Years during other three Years, which contains Certainty , but when 

he goes further and ſays, during the Life of F. S. this does not contain any Certainty, for it is 

incertain how many more Years F. S. may live. So that at the Commencement of the Leaſe the 

End of the Number of Years intended is not known, which is contrary to the Nature of a Leaſe 

for Years, and therefore it ſhall only be good for fix Years in all, 9 Dyer concefſit, And 
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2 Co. Litt. 45.b. Brown ſaid that ſo it has been adjudged. And Dyer ſaid that in his Knowledge it has been : 
. Warſ.Compl.in- adjudged here in this Court, that where s Parſon makes a Leaſe of his Parfonage for five Vears, 
many Prog and fo from five Years to five Years during his Life, (as it is their common Cuſtom: to make 
3 Bac, Abr.4;2, Leaſes) it is only a Leaſe for ten Years in all, and no longer, although the Leſſor continues Parſon 
Wer longet, and the Reuſon is becauſe there is no Certainty of Years beyond the ten Years: So here 
2 ia the principal Caſe, when he has made a Leaſe for ten Years, which is good without Doubt, and 
has further agreed and granted that if the Leſſee does fuch an Act, then he ſhall have a perpe- | 
cual Demiſe, Farm, and Grant of the Premiſſes from ten Years to ten Years continually follow- 
ing out of the Memory of Mun, although the Commencement of it ſhould be granted to be good 
x (as it is not), yet he cannot have more than ten Years beyond the firſt ten Years; for the Words | 
un ri. 8. Per petual, contrnually, and out of Memory of Min hive no certain End or Determination. And | 
11.2. Pe Brown, Every Leaſt for Years ought to have a certain End or Determination. And Brown ſaid that | 
24-3. Per Brude where the Demiſe and Grant is to hold from ten Yeats to ten Years out of Memory, if the Words, 
out of Memory, bè referfed to the Time to come, it does not ſignify any Certainty of Continuance, 
for he ſaid that a thouſand Years to come are not more out of Memory than a' Day to come, 
for that which is not come is not within Memory, but Memory is referred to the Time paſted. So 
that if it be referred to the Tithe to cotne, it cannot be known whether ten, or an hundred, or 
a thouſand Years be intended thereby, for the one of theſe is not more out of Memory than an- 
other. And Dyer Taid, if the Words, out of Memory, ſhould be thus taken, viz. that he fhall 
occupy for ſo many ten Years as ſhall be our of Memory of the firſt Demiſe or the firſt Com- 
mencement, and ſo out of Memory be taken backwards, then this is merely contrary to the Af- 
firmation that he has a Leaſe; for none can affirm that he has a Leaſe, unleſs he affirms that there 
was one who made the Leaſe, and that the Leaſe had ſuch a Commencement, and if he affirms 
that ſuch an one made the Leaſe, and that the Leaſe had ſuch a Commencement, thereby he affirms 
that the making of the Leaſe arid the Commencement of it is not out of Memory, inaſmuch as 
he has knowledge of it. For out of Memory and out of Knowledge is all one, and both the 
Phrafes purport an Ignorance of the Time; and when the Party takes Knowledge of the Time, 
it does not ſtand in his Mouth to ſay that he is ignorant of the ſame Time, for Ignorance and 
Knowledge are contrary, and to affirm Contrarieties is not ſufferable in our Law, Wherefore in- 
aſmuch as he affirms him to be Tenant for Years, and therein affirms that he has Knowledge 
of the Time of making the Leaſe; from thence it follows conſequentially that he cannot fay that 
he has had and occupied the Land by the Leafe out of Memory or out of Knowledge from the 
Time of making the Leaſe, for to affirm that he has Knowledge of the Time of making the Leaſe, _ 
and to affirm that he has occupied the Land by Force of the Leaſe for ſo long Time fince the 
making of the Leaſe that there is no Knowledge of the making of it, contains in itſelf an expreſs 
Contrariety, which the Law will not admit. And he ſaid; if the Leſſee ſhould by force of the 
Leaſe occupy the Land out of Tithe of Memory, then the Leſſor could never have the Writ 
of Ad terminum qui preteriit, for he cannot have that Writ unlefs he expreſſes the making of the 
Leaſe, and the End of it, and if the Leſſee ſhould hold out of Memory, then the making of 
the Leaſe muſt be out of Memory, and fo cannot be affirmed; nor can the Leſſor have Remedy 
by the Writ. - And he ſaid that in ſome Books Deeds have been pleaded which bore Date 2c0 
Fears before, and this has not been taken out of Memory, becauſe the Certainty of the Time is 
known, but out of Memory contains no Knowledge of the Beginning, Wherefore it feemed to 
the Juſtices, that after the firſt ten Years paſſed no other Term had any Commencement or 
End, becauſe it had no Certainty of Comtnencement, Continuance, or End, and therefore that 
the Plaintiff's Title was not good. And afterwards Judgment was given the ſame Eaſter Term 
6 Elizabeth, as follows. | 
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The reſt of the At which Day here came as well the aforeſaid William as the aforeſaid John and Thomas by their 
* Attornies aforeſaid. And thereupon the Plea aforeſaid being ſeen and underſtood by the Juſtices 
here, it ſeems to the ſame Juſtices here that the aforeſaid Plea of the aforeſaid William Say a- 
bove in Bar of the Cognizance aforeſaid pleaded is inſufficient in Law to preclude the aforeſaid 
Jud John and Thomas from having their Cognizance aforefaid, as the aforeſaid Jobn and Thomas have 
above alledged. Therefore it is conſidered that the aforeſaid William Say take nothing by his 
Writ aforefaid, but be in Mercy for his falſe Claim, and that the aforeſaid Fob and Thomas go 


nent without Day, and have a Return of the Cattle afpreſaid, to be derained irrepleviſable tor 
ever, Ge. | 3 | 


* 
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A brief Report of the Arguments of the Judges of the Common-Bench, and of the Fudg= 
ment given in Eaſter Term in the ſeventh Year of the Reign of Queen Elizabeth, upon a 
 Demurrer in Law ina Writ of Detinue brought before them by Alvared Grayſbrok Exe- 
cutor of the Teſtament of Thomas Kene, againſt Robert Fox. Aud the Rebord apprars 
among the Records of Michaelmas Term 3 & 4 Elizabeth. Rot. 1338. and was read as 
Nr, Fox late of Middleton in the County aforeſaid Huſbandman was ſummoned to anſwer A. Mi. ; & 
vared Grayſbrook Gentleman, Executor of the Teſtament of Thomas Reue Gentleman other- jm Pe 
wiſe called Thomas Kene of Sutton in Coldfield in the County of Warwick Gentleman, otherwiſe 3 
called Aluared Grayſbroot thy Son- in Law, which Alvared I conſtitute and makt my true and lawful 
Erecuior of this my laſt Will and Tefament, of a Plea that he render to him Goods and. Chattles 
to the Value of 1005. which he unjuſtly detains from him, c. And: whereupon the ſame A. 
vared by Thomas Neuman his Attorney ſays, that whereas the aforeſaid Thomas Rene in his Lifetime 
the 27th Day of December in the ſecond Year of the Reign of the Lady the Queen now, at Sut- 
ton in Coldfield, was poſſeſſed of Goods and Chattles, viz; of one Cart bound with Iron, ſeven 
Yokes harniſhed with Iron, two Yokes with iron Rings, called Copyotes with Rings, ſix iron | 
Tews, three Cock-cleaves with Pins, two Culters, two Plow-ſhares, three Nagers, two Muck- * See 4 Saund: 
forks, two Muck-hooks, one double-grained Fork, called a Pike-fork, one Wainrope, one Mat- e 
tock, one Brierſithe, two Carts called Tumbrels, two Spades, one Hopper, four Rings called Ox- Het C. I. that 
bows, two iron Rings called Sithe-rings, four Carts, one great Harrow called an Ox-harrow, and {* Mowing of 
two Harrows, called Smail-karrows, to the Value, Sc. as of his own proper Goods and Chattles. mentary or of 
And being fo thereof poſſeſſed, the ſame Day and Year at Sutton in Collfeld aforeſaid died, after f. bot Manser 
whoſe Death, viz. the fir# Day of February in the ſecond Year aboveſaid, the ſaid Goods and Form, and not 
Chattles to the Hands and Poſſeſſion of the aforeſaid Robert Fox at Middleton came, and in the % . c 
Cuſtody and Poſſeſſion of the ſaid Robert yet are; whereby an Action has accrued to the ſame Al. ge canberaken 
vared to demand and have of the aforeſaid Robert the Goods and Chattles aforeſaid, nevertheleſs theresf on a ge- 
the ſame Robert, although often requeſted, the Goods and Chattles aforeſaid to the ſame Alvared u Demurrer. 
has not yet delivered, but the ſame te deliver to him has hitherto refuſed, and yet refuſes, and un- Net. Lex Tag 
juſtly detains, wherefore he ſays that he is damnified and has Damage to the Value of 10 l. and £7: 33 Seeths 
therefore he produces the Suit, &c. And he produces “ here in Court the Letters teſtamentary 17 Cer. 2. erh.. 
of the aforeſaid Thomas Kene, whereby it ſufficiently appears to the Court here that the ſaid Alva- 4 4m fe 
red is Executor of the Teſtament aforeſaid, and thereof hath the Adminiſtration, Cc. . 
And the aforeſaid Robert Fox by Edward Colbarn his Attorney comes and defends the Force and Bur. 
Injury when, &c. by proteſting that the aforeſaid Thomas Kene did not make any Teſtament, by 
proteſting alſo that he did not conſtitute the aforeſaid Avared Executor of his Teſtament, as in his 
Declaration aforeſaid is above ſuppoſed, for Plea ſays, that the aforeſaid Avared his Action afore- 
faid againſt him ought not to have, becauſe he ſays that well and true it is that the aforeſaid Tho- 
mas Kene in his Lifetime the aforeſaid 27th Day of December in the ſecond Year aboveſaid at Sut- 
ton in Coldfield aforeſaid was poſſeſſed of the Goods and Chattles aforeſaid, as of his own proper 
Goods and Chattles, and being ſo poſſeſſed thereof, the ſame Day and Year at Sutton in Cold- 
field aforeſaid died. And the ſame Robert Fox ſays, that after the Death of the aforeſaid Thomas 
Kene, the Adminiſtration of all the Goods and Chattles which were the fame Thomas Kene's at the 
Time of his Death was by John Diot Commiſſary of the reverend Father in Chriſt Thomas Ben- 
tham Biſhop of Coventry and Litchfeld, at Litchfield in the County of the City of Litchfield, the 1 5th 
Day of January in the ſecond Year aboveſaid, committed to one Thomas Rene Son of the aforeſaid 
Thomas Kene the Teſtator, c. By virtue of which ſaid Adminiſtration the ſame Thomas Kene the 
Son was poſſeſſed of the Goods and Chattles aforeſaid; and being ſo thereof poſſeſſed, afterwards 
and before the Day of proving the Teſtament of the aforeſaid Thomas Kene the Teſtator by the 
aforeſaid Alvared, viz, the 27th Day of January in the ſecond Year aboveſaid, the aforeſaid Thomas 
Kene the Son, at Sutton in Coldfie!d aforeſaid, ſold the Goods and Chattles aforeſaid in the Decla- 
ration aforeſaid ſpecified to the ſame Robert Fox for a certain Sum of Money between them then 
agreed on, and to the aforeſaid Thomas Kene the Son by the ſaid Robert Fox in Hand then paid; 
by reaſon of which ſaid Sale the ſame Robert Fox the ſame Goods and Chattles into his Hands 
took, and was and yet is of the ſame Goods and Chattles poſſeſſed. And this he is ready to ve- 
rify, wherefore he prays Judgment if the aforeſaid Alvared his Action aforeſaid againſt him ought 
to have, c. | 


And the aforefaid Alvared ſays, that the Plea aforeſaid by the aforeſaid Robert Fox above in plaintiff demuct 


Bar pleaded is inſufficient in Law to preclude him the ſaid Alvared from having his Action aforeſaid 
againſt the ſame Robert, and that he has no Neceſſity, nor is by the Law of the Land bound 
to anſwer the ſaid Plea in Manner and Form aforeſaid pleaded. And this he is ready to verify, 
wherefore for Want of a ſufficient Anſwer in this Behalf, the ſame Alvared prays Judgment, and 
Delivery of the Goods and Chattles aforeſaid together with his Damages by Occaſion of the detain- 
ing the ſaid Goods and Chattles to be adjudged to him, &c. 

And the aforeſaid Robert Fox, for that he has above alledged ſufficient Matter in Law to pre- Joinder in De- 
clude the aforeſaid Avared from having his Action aforeſaid againſt him, which he is ready to. 
verify, which ſeid Matter the ſame Alvared does not deny nor thereunto in any wiſe anſwer, but 
the faid Averment wholly refuſes to admit, prays Judgment, and that the aforeſaid Alvared = 
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be prechuded from having his Action aſòre ſaid againſt him, c. And becauſe the Juſtices here 
Continuance, wWilſꝭadviſe themſelves gl: * upon. the Pfemiſſes before they give Judgment thereon, Day is 
given co the Parties afgrelaid here until in eight Days of St. Hillary to hear their Judgment thereon, 
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M19. LE INI g en 
The CASE, The Cafe Was recited in this Manner. It appears by the ecord that Alvared Gray/bro:k 
Eafter Term 7 E- Executor of the Teſtament of Thomas Rene has ſued an Action of Detinue againſt Robert Fox 
_ of Middleton in the County of Warwick, for one Cart bound with Iron, and ſeven Yokes, and 
= pune > divers other Goods and Chattles; and Has counted that the Teſtator, the 27th Day of Decem- 
points an Exgcu: Ber in the 2d Year of the Reign of the preſent Queen, was poſſeſſed at Suſton in Coliſteld of the 
tor, Fn. faid Goods; as of his own proper Goods; and being ſo poſſeſſed, the fathne Day and Tear died 
without taking at Sutton in Coldfield aforeſaid in the County of Warwick,” after whoſe Death; | viz; the firſt Day of 
noticeof theWill February in che ſaid 24 Year, the: Goods and Chattles came to the Hands of the ſaid Robert For 
niftration to. S. at Middleton aforeſaid, and in his Hands now are, whereby an Aktion has accrued to the Plain- 
or org tiff. Fe Defendant makes Defence, and by proteſting that the ſaid Thomas Kene did not make 
we Will, the any Teſtament, and alſo by proteſting that he did not conſtitute the Plaintiff his Executor, for 
alle the Goo: Plea ſays that the ſaid Alvared ought pot to have his Action againſt him, becauſe he ſays that 
of the 3 true it is that the ſaid Thomas Kene the ſaid a 7th Day of December in the ſaid 2d Year was poſſeſſi d 
ond des of the ſid Goods; and thereof died pofſefled the ſame Day end Tear? as the Plaintiff hath de- 
proves the Will, clared.” But he ſays that-after the Death of the ſaid hh Rene the Adminiſtration of all his 
be r e Goods and Chattles was by h Dive. Commiſſary to Thumbs Ban bam Biſhop of Coventry and Litch- 
Gooy, PN. Feld, at Litchfeld in the County of the City of Litchfield, the 15th Day of January in the ſaid 2d 
- adjudged that.he Year of the Reign of the preſent Queen; committed to one Thomas Rene Son to the ſaid Thomas 
hold records. Kene the Teſſator. By force of which Adminiſtration the ſaid Thomas Rene the Son was poſſeſſed 
ſuperſedes the of the ſaid Goods and Chartles; and being ſo poſſeſſed, after wards and before the Pay of the Pro- 
Ade ehe Date of the ſaid Teſtament of the ſaid Thomas Rene the Ieſt tot by the ſaid Alvared, viz. the 27th 
at male under Day of January in the 2d Vear aforefaid, the ſaid” Thomas Kene the Son at Sutton in Coldfield afore- 
bb A ſaid fold the Goods and Chattles ſpecified: im the Count to him the ſaid Robert Fox, for a certain 
that the Sale was Sum of Money between them agreed on, and by him paid: to the ſaid Thomas Kane the Son, by 
8 force of which Sale the ſaid Robert Fox took the ſame Goods and Chattles into his Hands, and 
pences or Debts, was and yet is poſſeſſed of them. And this he is ready ta verify, and demands Judgment /i 41s. 
ae And upon this Plea the Plaintiff has demurred in LWWWWW,//Lg WK 99 210 
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Exceptionstaken. And this Matter was debated by the Serjeants, and now this ſaid Eaſter Term it was argued 
wo the Bar. 1. by Walſh, -Weſton, and the Lord Dyer Juſtices, but bony Brown was ſick, for which reaſon 


Proteftation 


oucht to be he did not argue. And the Juſtices who argued ſpoke firſt to, the Exceptions taken by the Ser- 


1 jeants. And as to the firſt of them, they all held that the Prateſtations taken by the Defendant 


Plea to the Ac- were not taken nor placed in Order, for firſt he ought to lay ht the Plaintiff his Action aforeſaid 
D bim ought not to have, &c. and then take his Proteſtations afterwards, but to take the 

= 1 Proteſtations before the Action is not the uſual Form of Pleading, but contrary to the common 

Practice. T_u IDS | | 

Proteftationmuſt Alſo they held that the ſecond Proteſtation was ſuperfluous, it being included in the firſt ; for 

Ro Cp the firſt Proteſtation is, that the ſaid Thomas Kene did not make any Teſtament, and the ſecond 

Max. 26, is, that he did not conſtitute the Plaintiff his Executor, and if he made no Teſtament (as he lays 

j „Went. Off of in the firſt Proteſtation) ergo he did not make him his Executor; * for without a Teſtament a 
4 Exec. 2. Law of Man cannot be an Executor. Wherefore the ſecond Proteſtation being included in the firſt is ſu- 


Teſtaments, &c, 
047: perfluous, | 


Thee war 2. 2:30: 108 Proteſtations here are repugnant to the Matter purſuant. + For a Proteſtation (as 
the Ground of Malſh defined it) is a ſaving to the Party who takes it from being concluded by any Matter al- 
the Party's ut ledged or objected againſt him, upon which he cannot join Iſſue, and it is no more than an Ex- 


cannot be taken ——_— 4 i : 
by Proteſtation, cluſion of a Concluſion, for he that takes it excludes che other from concluding him; and it ought 


1 to be conſiſtent with the Sequel of the Plea. But here the Matter taken by the Proteſtation, viz. 


and Iffue may be the making of the Plaintiff Executor, may be denied by Anſwer, and Iſſue may be joined upon 
2 in Dane bes for it is the Ground of the Suit, and it utterly deſtroys the Action of the Plaintiif; and ſuch 


| 8 Matter as is the Effect of the Party's Suit cannot be taken by Proteſtation. Alſo the Lord Dye 
| | the Defendant 1 


Anne take by ſaid, that he has confeſſed in the Plea afterwards a Thing which is meerly contrary to the Protei- 


N tation, for after that he has alledged in his. Plea that the Adminiſtration was committed to the 
dhe Plaintiff his Son, and that the Son by force thercof was poſſeſſed of the Goods, he ſays, and being ſo thereof 


1 evan. 6, F.' poſſeſſed, . afterwards and before the Day of the proving the Teſtament of the aforeſaid Thomas Kene 
—_ : Cr. G 365,466, Be Teftator by the aforeſaid Alvared, &c. by which Words (before the Day of the proving the 


Cart 39. Dor Teſtament of the aforeſaid Thomas Kene the Teſtator) he agrees that there was a Teſtator, and a 


Heath*sMax.26, Teſtament, which is contrary to his Proteſtation, whereby he denies it, Wherefore his Protel- 


x Finch 76. tations being repugnant to the Plea afterwards are not well taken. 
2 Finch 359. by 


+ Co. Litt. 224. b. Litt. R. 203, 228. Doc, Pla. 295. Heath's Max: 26, 1 Finch 176. 2 Finch 360. Vin. Abr. tit. Proteſtation A. 


xception . And as to another Exception taken to the Bar, in that the Defendant does not ſhew forth 
to the Court the Letters of Adminiſtration, Walſh and Heſton ſaid that this is not ne- 


1 In Detinue by an | 
1 | Executor againſt the Vendee of Goods fold by an Adminiſtrator before the Will proved, the Deſendant reads not ſhew the Letters of Alminiſtration. S. P. 1 Show, 
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ceſſary for two Cauſes, firſt, for that he pleads them by way of Bar, in which Caſe they mall zr Diverſity 
not be ſhewn, * as they ought to be if a Thing was demanded by the Adminiſtrator; and ſe- 1 4. . Cie. 


« a, per Choke, 
condly, for that the Defendant here is not privy to them, but they remain with the Adminiſtra- Fits, Monfrans 


tor. So that the Plea is good notwithſtanding this Exception. 4 


de faits 207. 
a F | 1. 16.4.4. 4. a, 
Another Exception was taken to the Plea in Bar, for that the Defendant has alledged that th . * 


Adminiſtration was committed to Thomas Rene the Son by the Commiſſary of the Biſhop of Coven- Whether it + / 
try and Liichfield, and has not alledged that the Biſhop of Coventry and Litchfield was the Ordi- eusht to be a- 


of the Place where the Teſtator died; and if the Place was not within his Dioceſe, the Bi- — 


of Coventry and Litchfield had no Authority to commit Adminiſtration, but it is void, and TIES tho 


therefore to make it good he ought to ſhew that the Biſhop was Ordinary of the Place. But Veſ is Ordinary of 


ton ſaid that it is not neceſſary, becauſe it appears by the Letters of Adminiſtration, that the Teſ- he Tate 
tator died within the Dioceſe of the Biſhop who committed the Adminiſtration, which ought to Lied. See H. gr 


be credited by Us, and to be intended accordingly. But the Lord Dyer held the contrary, for Fus 3 * 5: 


Judgment 


inaſmuch as the Adminiſtrator derives his Authority "gp the Biſhop of Coventry and Litchfield, 35: Bro. Plead- 
who has no Power to commit Adminiſtration to him unleſs the Teſtator dies or has Goods with- pA frag 
in his Dioceſe, therefore it ought to be preciſely averred that the Place where, &c. is within his 324 437- vo 
Dioceſe. And altho' the Letters of Adminiſtration ſhew it, yet they don't bind any in our Law, 48. wy Pl 
for they may be denied, and the Seal of the Ordinary ſhall not be concluſive, but it is © iſſoable, 353: jy 
and ſhall be tried by an Inqueſt in our Law, if Iſſue be joined upon it. And he ſaid that in Jv wake Wh 
Writ of Annuity againſt a Parfon, if he ſays that he found his Church diſcharged, and prays in“ Dy. 2 94 pl. 7. 
Aid of the Patron and Ordinary, the uſual Courſe is to pray in Aid of ſuch Biſhop loci illius Ordi- 41.2. Pot ata) 
narii. And fo he ought to pray here, and foraſmuch as he has not done fo, the Plea is not good. 2 TAY 
As to the Matter in Law, N alſb puiſne Juſtice and Dyer Chief Juſtice held the Law for the Plain- Law. N 
tiff, and Weſton held it for the Defendant. For, he ſaid, by the Common Law before the Sta- He Juſiee for 
tute of Weſtminſter 2. cap. 19. if a Man had died inteſtate, the Ordinary ſhould have had his ent. 
Goods to diſpoſe of in pies uſus, for when he died inteſtate, and had not committed his Goods to * 9 Co. 43. b. 
any Perſon to be diſpoſed of, the Law adjudged the Ordinary the moſt proper Perſon to have the 33, Bg 
Diſpolition of them. For it was to be preſumed that the Ordinary, who had the Care of his Cart. 125. * 
Soul in his Lifetime, would be the fitteſt to have the Care and Diſpoſal of his Goods in pios uſus 3 Slo, 59- 
after his Death, for which Reaſon when the Inteſtate had not left the Charge of his Goods to any Fineh 410. 
one, the Law committed them to the Ordinary, And therefore the Ordinary might ſeize them, 8 * 
and keep them without Waſt, and he might have * given or alien'd them, or have otherwiſe diſ- 165. Pot 280 
ſed of them at his Pleaſure, and the Money ariſing from them he was to diſpoſe of in pics uſus, x Brokers 
and if he did not, he broke the Confidence and Truſt. repoſed in him, for which he ſtood charg- **fate dying 


ed in Conſcience to God: But nevertheleſs the Gift or Alienation of the Goods by the Ordinary re py 


dred, the Ordi- 


was good by the Lawof the Realm. And altho' the Law committed the Goods to the Ordinary, mag diſpoſe 


yet it did not make the Ordinary chargeable to Actions of Creditors for Debts due to them by * 


the Inteſtate, but the Charge of the Ordinary was only to employ them in pies uſus, and in Acts“ Nr. 


of Charity, and the Common Law did not make him, being a ſpiritual Governor, ſubject to, Flac 2, $79. 


temporal Suits for ſuch Things. And this was a great Detect in the Common Law, there being But ſee the con- 


no Remedy to come at the Debts of the Inteſtate, for which Reaſon the Statute of Weſtminſter 2. t 135, 
cap. 19. was made, which provides that where after the Death of a Perſon dying inteſtate, wwho is Dy. 255, # 4 


bounden to ſome other for Debt, the Goods come to the Ordinary to be diſpoſed, the Ordinary from bence-",\ &7 Rol, 
forih ſhall be bound to anſwer the Debts, as far forth as the Goods of the dead will extend, in ſuch bl. 1. 2 Ing. 398. 


Sort as the Execulors of the ſame Party ſhould have been bound, if be bad made a Teftament, Which ES ded 
Act has remedied the great Miſchiet which was ſuffered at the Common Law, and has provided e Herewith agree 


that the Debts of the Inteſtate ſhall be paid, and that the Ordinary ſhall be chargeable for them, ny gh ay of 
and ſhall be anſwerable to the Creditors, as far as the Goods of the Inteſtate, which come to his e. by. 247. 


Hands, will extend. And the Words of the Act (bounden to ſome other for Debt) are not only Azel. 
to be intended of ſuch Inteſtates who were bound in an Obligation, but they comprehend every 3 Mod. 63. © 
Debtee fur whatever Cauſe who dies inteſtate, whoſe Executors (if he had made any) ſhould have 42 
been chargeable with his Debt. And therefore they comprehend the Debt of an Inteſtate who 4'o. 2 Finch 


owes to his Leſior Arrears of Rent reſerved upon a Leaſe for Years, and every other Debt which 774 Nel. Lex 


Goods extend he ſhall not be charged. And, Sir, althd' the Ordinary might by the Common g Co. =o 


Law ſeize and take the Goods which the Inteſtate had at the Time af his Death, yet for the Debts oy 3072 


$4 M. 18. 1.6.23. b. fer Forteſcus, 1 Rol. Abr. 906 pl. 5. W. Jones 175, M. 19. H. C. 33. b jer Tee g Co. 39. 4. Rol, Abr. gc pi. 6. W. Jenes 178. 
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k ; . and a good Debt of 20 l. was due to 
to, vas 401. and he died having Goods to 8 750 W. by hve h er 56 f. 768 
Nelf Lex: Fer bim by e dee eee han the Value of the Goods in Poſſeſſion, for none could 
F. N. 5 9 his Deve, werte to lay, Tor no na wo 'A nd thus he to whom the Inteſtate was indebted was de- 
Pot a8: 64. ay bor the 20 |, av 00 hs IEG. debted to the Inteſtate retained the Debt in his Hands, 
ee eee ſatisf the Creditor of the Inteſtate; and this was taken 
v See Ante 277 which by good Reaſon ought "er 1 , — Miſchief. And therefore to redreſs it the Statute 
1 er eng N hich watts that in Caſe where a Man dieth inteſtate, the Ordi- 
© Neee, whe the Of 3 1. Ed, 3. Cap. It. Was = 2 awful Friends of the dead Perſon inteſtate to adminiſter his Goods, 
ewes pu naries ſhail deput e the _ - _ to demand and recover as Executors the Debis due to the ſaid Per- 
dinary with - which Deputies ſhall bare an Aclio or to adminiſter and diſpend for the Soul of the dead, and ſball an- 
At e fee alf u fle King's Court i aber, to whom the ſaid dead Perſon was bolden and Hound, in the fame 
tion before the ſewer alſo in the King s Court lo 0 And ihey ſhall be accountable to the Ordinaries, as Executors are 
rn uf 5 the Fieie to come, So. that this AQ provide 
Committee xs in the Caſe of 6 Teſtament, 1 A Or bs ſhall commit the Adminiſtration to others who 
i hes oe where a Man dies inte 1 ds of ry dead, and it gives them an Action of Debt, and 
ES 66 0 _ on m N himſelf And the Reaſon thereof ſeems to be, becauſe the Or- 
fl from whom does not give I holl converſant in ſpiritual Cauſes, to whom it is inconvenient 
ee $i wire wel otra of pe and therefore the Statute has given him Liberty to ap- 
Gade if the to BED _— Tepbieef the Adminiſtration of the Inteſtate's Goods, and they ſhall have 
r Ar * recover the Debts cf the Inteſtate,; and ſo it has remedied the 
the kreten Tower a3 Executors, and may * this Act gives Power to the Ordinary to commit the Admini- 
e Miſchief. And, * altho* t By 18 r 
Es CE Tak {tration tO others, 1 * eems he Boon of the Goods to him, from thence it follows that he 
e F ** if che 4 4 00 ro — for when he had the Goods he might do with them at his Plea- 
thority here might l = e chem or ſell them, by the ſame Reaſon he might commit them to 
— — ſure ; and 4 * ay. 4 the Committee might do the ſame with them that the Ordinary might. 
Aſſertion) x ; III os f he Ordinary is about divine and ſpiritual Things, and altho* our Law 
A For the A e h G * Inteſtates in his Dioceſe, yet the Care and Diſpoſition of 
Committee could gives him Authority over the Goo 


AS lat! t ſpiritual Matters, as it is ſaid be- 
Abena gag them is ey his principal Charge, oe Ways: On of — to another, great Inconve- 
1 d if he could not commit the Goods and the Diſpoſal of them to a gre 
— Ae d follow from it. For as one might die inteſtate within his Dioceſe, ſo might 20, or 
ACE mg ye : — if he could not commit the Adminiſtration and Care of them to others, 
4 Poſt 280 (i), 100 Of N 5 himſelf, and the Buſineſs would be ſo great that it would withdraw 
Note, they were then he muſt take it upon 9 4 . . =. d 1 I Th and 
bargeable by .; his principal Charge and Vocation, which is about divine and ſpiritua ings, a 
the Name of DIM IP 7 — be . perform all the Buſineſs concerning the Goods of Inteſtates, which 
Hg a+, = n ed with great Inconvenience. For which Reaſon the Law ex neceſſitate gave him 
E . Od Ne pgs — the Adminiſtration of the Goods of Inteſtates to others, before the Statute 
120. d. Nell _— 5 And ſuch Committees might * give or ſell the Goods which came to their Hands, 
ODETTE — 40 4 at their Pleaſure; and ſuch Committees or Adminiſtrators might be * ſued in 
© 2 Inſt, 98 : Action of Debt before the Statute of 31. Ed. 3. as well as the Ordinary might, and this by 
4-4: 5 Mov. 93 110 the Statute of Weſtminſter 2. cap. 19. So that before the Statute of 31. Ed. 3. the Ad- 
R I'® ight be ſued by the Creditors, and the Adminiſtrators had full Power to alien or 
— OO . :oſe of he Good f the Inteſtate- which came to their Hands. © But 
290. (3 4 Sq woe rs 1 aj Deb or ſue any Action, for his Authority was con- 
ſuch Adminiſtrator could not get in any t, n 7 75 lags fon A: be 
2 he Things in Poſſeſſion, and he could not meddle with Things in ion, for 
e Fe Ba: 2 i Debr has to the Inteſtate any more than an Executor now can before Probate 
png 1.445 oe price 1 bef, A the Executor has proved the Will of the Teſtator, he cannot have * any 
N aides 7 ice A ſame Reaſon he cannot“ releaſe the Debt, for he cannot be ſaid to 
s E-.33. «39. Ation oy e. ; ” — = 'M s s to obtain, and the Debt which he cannot demand 
1 ags b _ —— * — 5 touching the Adminiſtrator before the Statute of 
Fur, 94 . 24. foe he had no Power to get in any Debt or Duty due to the Inteſtate, and by Rea- 
1 f . 1. the Debtors of the Inteſtates would keep the Debts in their own Hands, and the 
G 220 0 Inteſt who ought to have them, were diſappointed of them, as it is ſaid 
n editors" of the Late —_ 105 d a great Miſchief; for the Redreſs of which 
$4- 154, before, which was a Thing againſt Conſcience, 75 p ad to recover the Debts; as Executors 
Moog ay the Act enables the e e to — ag 2 I 5 Ager Foo d avi: or 
$0 (o). int i c view ot the a „ S 
Nw ths 5 — ita Goods In Hande the Adminiſtrator had Power to do this at the Common Law. 
tht he can And altho* the Act provides that the Ordinary ſhall commit the Adminiſtration in caſe where a 
ſug effectually, 


for the Executor Man dies inteſtate, and in our Caſe here he did not die inteſtate, but made a Teſtament and Execu- 
or 


may commence 


rors, and betore the Probate Adminiſtration -was committed, and the Adminiſtrator aliened the 
an Aion before "oP 


Probate, but he Goods, and afterwards the Teſtament was proved, yet it ſeems to me that the Sale of the Ad- 
cannot declare 


It 1 ing Notice of 
in Il be good, becauſe it is declared in the Pleading that the Ordinary had 
Abr. * 1 2 N if he that is Executor keeps the Teſtament ſecretly, and neither he nor 


. . — : * - * ini- 
„ 2. 1-82 any other gives Notice of it to the Ordinary, there is no Defect in the Commiſſion of Admi 
481. 8 k. 302, 


703. «Prue j. ſtration by the Ordinary, for he did not know but he had the Care of the Goods; and there is 
11 Mod. 9,0. 


Reaſon to think that the Goods might have been waſted, if he had not appointed the Admi- 
Law of Teſta- 


meats, &c. 360, niſtrator to have the Care of them, and therefore he is not bound to take Notice of the Teſta- 
161, 363. 


i i . + As 174. 
t All the Books ſeem to be clearly againſt this Opinion in this Point. See Co. Litt. 292 lb. 5 Co. 28. a, bis. 9 Co. 39. a. 10 Co. 62. a. 2 Brownl. 174 


» 360 
5 Freem. 416. Salk. 321. 3 Salk. 163. 10 Mod. 171. 11 Mod. 39. 4 Bac. Abr. 280. Godolph, Orph. Leg. 145, & 4. Law of Teſtaments &c, 360, 
1 — oy . of Execut. agb. Pott 281 (e). d Ses ſupra (e). i Law of Teſtaments, &c. 451. | 


men 
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ment, for that is a ſecret Thing, which the Ordinary ſhall not be bound to enquire after; and *, See Hob. 31 
teſtamentum eſt teſtimonium mentis, and how can it be ſaid the Teſtimony. of his Mind, when it is Nee 
not known ? Wherefore it is reaſonable that it ſhould be made known to the Ordinary. As if ben ofa Thing 
there be Lord and Tenant, and the Tenant makes a Feoffment, the Lord may avow upon his x 
ancient Tenant, for he is not bound to take Notice of the Feoffment, but the Feoffee ought to“ H. 8. H. 7. 
give the Lord Notice of his Purchaſe. And if an Action of Debt is ſued againſt an Executor ox nl pt | 
who has Aſſets in his Hands, and he not having Notice of the Writ pays the Aſſets to others, H. 6. 34 b, per 
and afterwards has Notice of tne Writ, he ſhall be allowed to pay the Aſſets to the others,. and 24. . 25 * 
ſhall not be chargeable to the Plaintiff for it, altho* he had not Notice before the Capias pluries Choke, M. 8. 
as it is held in 2. H. 4. for there the Executor who came in at the Capias pluries ſaid that he . Lo 
had fully adminiſtred before he had Notice of the Writ, which was ſued in“ another County than d 97- 
where he dwelt, and the Opinion of the Court was, that the Plea was good, and that he ſhould Bro: (bid, 241 
not be charged to the Plaintiff for the Goods which he had employed in Payment of other Debts © ; 
pending the Writ, where he had not Notice of the Writ ; wherefore the Plaintiff ſaid that he . 2 u 
warned him at ſuch a Day, at which Time he had Aſſets, priſt, et alii e contra. So that we bl. 2. Fin. Ez- 
ſee Notice ought to be given to the Ignorant by him that has Knowledge of the Matter, or elſe Bro. 4 ham; 
he that has Knowledge ſhall not take Benefit of the Things which the ignorant Perſon does by niftrators * 
Reaſon of his Ignorance of the Matter. So here the Executor who had Knowledge of the Will, aw mobs 
and did not give Notice of it to the Ordinary, but ſuffered the Ordinary who was ignorant of 16. 1, Rol, Abr. 
the Will, to commit Adminiſtration to another, who has adminiſtred and ſold the Goods to the 28. . * 
Defendant, ſhall not take Advantage of his own Silence, nor avoid the Sale made by the Admi- 2 Leon 60. 
niſtrator, who is not averred to have Notice of the Will at the Time of the Sale made; neither 4. = 
ſhall his Probate of the Will afterwards avoid the Acts done by the Adminiſtrator meſne between? Flach 79. 
the Time of the Adminiſtration committed, and the Probate of the Will. And altho' the Act gt hae 
of 31. Ed. 3. provides that the Ordinary ſhall commit Adminiſtration in Caſe where a Man dies n Of. of 
in:eſtate, and in our Caſe here he did not die inteſtate, yet both ſince the Act and at the Com- Lex, Tam. l 
mon Law before the Act Adminiſtration may be committed where he that is dead makes a Teſ- 8 wa 
tament and Executors. As if the deceaſed makes Executors, and they refuſe before the Ordi- &c. 43. 
nary, *or if the Executors prove the Teſtament, and afterwards die inteſtate, there Adminiſtra- 
tion may be committed, and yet it is not within the Words of the Act; but it is within the“ In- 4. Abe Law 
tent of the Act, for the Intent of the Act was, that Adminiſtration ſhould be committed where fame, es 
there was no Executor that would intermeddle. So ſhall it be here. And if a Man makes his = 1 ſued in 
Will, and appoints that the Executors of F. S. ſhall be his Executors, and he dies living J. S. — the Bo. 
there the Ordinary may commit Adminiſtration of the Goods of him that is dead; and if the e e com: 
Adminiſtrator gives or ſells the. Goods, and afterwards J. S. makes his Executors, and dies, and — 
his Executors prove the other Will, yet they ſhall not avoid the Sale, or other Acts of the Ad- . ben Cen- 
miniſtrator, altho' he did not there die inteſtate, but made his Will. And, Sir, the Intent of Jud;es of K. B. 
the Act is, that if a Man makes his Teſtament and Executors, and there is a meſne Time in —— 
which the Executors cannot or will not execute the Teſtament, the Ordinary may in the mean this Beck and 
time commit Adminiſtration, and the Acts of the Adminiſtrator made for the Time ſhall bind, 25 Foods 
and this ſtands with the Intent of the Act, and with common Reaſon. * And if a Man makes ed. 1 
his Executors, and enters into Religion, and is afterwards deraigned, he ſhall not avoid the Acts 8 
of the Executors done in the mean time. Same Law if a Man makes his Teſtament, and or- Off. of R. 14. 
dains that a ® Year after his Death ſuch Perſons ſhall be his Executors, and dies, the Ordinary :O. Bendl. 23 
within the Year may commit Adminiſtration, and the Sale or Gift of the Goods by the Admini- Hogan's Cate, 
ſtrator within the Year, or other Acts done by him within the Year, ſhall never be avoided by r, ru. av. 
the Executors after the Year; for the Ordinary during the Year has Authority to meddle with <07: pl. 6. 2 
the Goods, and may during that Time commit the Adminiſtration of them ro others, from n 
whence it follows that during that Time the Acts done by the Adminiſtrator ſhall be good for ments, æc. 454. 
ever. So here the Ordinary not knowing that a Will was made had good Authority to commit * P. 281 (4). 
Adminiſtration by the Intent of the Act, and the Adminiſtrator ro adminiſter. And therefore n Ee 
the Probate of the Will afterwards ſhall not diſprove or avoid that which was well done before, weſe Inteſtates, 
but the Sale to the Defendant by the Adminiſtrator is good and indefeaſible; for which Cauſes it 2, 42,51 
ſeemed to him that the Plaintiff ſhould be barred. | | | &c. 464. 
On the other Hand Walſh and the Lord Dyer argued for the Plaintiff, And they ſaid that the „ 
Plaintiff has declared as Executor, and has brought his Writ accordingly, in which it is contain - Plaintiff mei. 
ed that the ſaid Thomas Kene made his Teſtament, and thereby made the Plaintiff his Executor, *2* 2 ©: j: 
and the Teſtament is proved, and he has produced it to the Court. And the Defendant in the 
Bar has ſhewa his Death, and the Commiſſion of Adminiſtration to the Son, and his. Sale before 
the Probate ; but he has not ſaid that he died inteſtate, and therefore inaſmuch as he has not al- 
ledged it, but has confeſſed by the vient dedire that he made a Will, and that it is proved, we 
ought to conſider how the Matter and the Authorities of Executor and of Adminiſtrator to one | 
ſame Perſon ſtand together. And as to this, there are three Perſons (as Walſb (aid) who have Pe 281 (n). 
to do with the Goods of the dead, that is, the Executor, the Ordinary, and the Adminiſtrator. . „ .. 
* The Exeeutor is the Officer appointed for that Purpoſe by the Party himſelf, in whom the 14. «. pc 
Party has repoſed the Property of the Goods, and a Confidence to diſpoſe of them, and to ex- Brown, 
ecute his Will. And if the Party does not appoint any one, then the Law appoints one to preſerve .._ : 
his Goods without Waſt, and to diſpoſe of them, and that is the Ordinary, * who in Reſpect e 
of his Function, Piety, and Integrity is eſteemed in the Law the moſt worthy and fit Perſon , 1e. 
to perform ſuch an Office. * And Adminiſtrators are appointed by the Ordinary tor his Eaſe, N 5 
and to diſcharge himſelf of the Burden of the Office, and they take their Commencement by a *** e 


n Hereby note that the Power of an Executor may be ſpecially limited and qualified, See $winb, 240, 310. Went. Or, ct Exec. 10. Cart 125. o Salk. 303. 

3 Salk. 163. p Wentw. Off, of Exec. 43. Selk. 303. 3 Salk. 163, : 203 
| ſpiritual 
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9 o. 38. . ſpiritual Act, viz. by the Letters of Adminiſtration, and have Authority over a Thing tem- 
2 poral. But the Executor takes his Commencement by a temporal Act, viz. by the making of 
See Ante 277 the Will of the Teſtator, which is a temporal Act, but takes it's Perfection by a ſpiritual Act, viz. 
e). and the by Probate in the Spiritual Court, and the Executor's Authority is over a Thing temporal, Bur 
Books there ei the Ordinary or Adminiftrator have no Authority or Intereſt, unleſs the deceaſcd die inteſtate, 
4 For the. Lord Dyer faid, if a Man had died inteſtate, the Property of his Goods came by the 
< F.g. H. 5. a. b. Common Law to the Ordinary, becauſe the deceaſed had not appointed any one to take Care of 
e them. For as by the Courſe of the Common Law a Freehold ſhall be in ſome one, 
. (@) and | ſhall not be in Suſpence, ſo by the Common Law the Property of Goods ſhall be 
and Sce the in ſome one, and ſhall not be in Sufpence. And when a Man has a Property in Goods, 
Books there<it- the Property cannot be in him longer than he lives, and after his Death the Goods belong to an- 
* rShow. 409 Other, as the ancient Verſe is, Da tua dum tua ſunt, quia poſt mortem tua non ſunt. Then foraf. 
obirer, arguen®®. much as they cannot be his own after his Death, and he has not appointed them to any other, but 
tan, 11. has left them to the World, the Law gives the Property of them to the Ordinary, and becauſe 
F. x. B. 120. d. he had the Care of his Soul whilſt he was alive, the Law gives him the Goods to diſpoſe of for his 
Net: Tex Soul after his Death, and to ſuch and no other Purpoſe he had the Goo s, for by the Common 
Law he ſhould not be charged in an Action of Debt for a Debt due by the Inteſtate. And the 
as was Letter of the Statute of Meſtminſter 2. cap. 19. ſeems to purport this, for it ſays, the Ordinary from 
77. Bro. 161. henceforth ſhall be bound to anſwer the Debts, as far as the Goods of the dead will extend, in ſach Sort 
k Ante 278 (a). 49 Executors ſhould have been bound, if he bad made a Teſtament ; which Words (from henceforth) 
imply that before he was not chargeable, and therefore (he ſaid) from henceſorth was put in to 
make him chargeable afterwards; and by this Statute he was made ſo chargeable that if he had 
* k. . ;. ao. a. died his Executors ſhould have been chargeable in an Action of Debt, as far as the Goods 
1g Co-33-'% which came to the Hands of the Ordinary would extend. And therefore, he ſaid, in 16. Ed 2. 
— an Action of Debt in ſuch Caſe was maintenable againſt the Executors of the Ordinary: And in 
2. 0. ( 1. Ed. 3. an Action of Debt was brought in ſuch Caſe againſt the Executors of the Ordinary, 
S. 3. per Lin. but it is not there adjudged one Way or other, and the faid Caſe in 16. Ed. 2. is there cited. 
rg wecuror? And notwithſtanding that the Statute of Weſtminſter 2. cap. 19. made the Ordinary chargeable in 
n Salle. 401. per an Action of Debt, yet after that Statute and before the Statute of 31. Ed. 3. the Ordinary 
Gewld. J. Treat. might commit the Adminiſtration to another, and ſuch Adminiſtrator ſhould be charged in an 
of Wills 236. Action of Debt: For in 19. Ed. 3. in an Action of Debt brought againſt the Ordinary, he plead- 
See Ante 278 ed that before the Action brought he had committed Adminiſtration tor another, and there it is 
{f) and the held a good Plea. And he alſo ſaid that * Fitzberbert in his Natura Brevium takes the Law to 
cited, be that the Ordinary might before the Statute of 31. Ed. 3. have committed the Adminiftration 
to another, for he there ſays that before the Statute of 31. Ed. 3. Adminiſtrators could not have 
22 an Action of Debt againſt the Debtors, in which Saying it is implied that there were and might 
zuendo.Salk. 301 be Adminiſtrators before the ſaid Statute. But the Power or Intereſt which the Ordinary himſelt 
— Co had, and the Power and Authority which the Common Law or the Statute of 31. Ed. 3. gave 
Leg- 145, § 3. him to commit Adminiſtration to another, is but where a Man dies inteſtate, fo that if he makes 
e H. 6. „ b 4 Will, ſuch Power and Intereſt is not given. For when a Man makes a Will, thereby he com- 
Fitz. Admini- mits all his Goods to his Executor, and in him he repoſes the greateſt Confidence, and the Law 
wy * favours his Will; for Wills have been ever ſince Property has been amongſt Men, and they 


Swinb. 27. have always been, and by Neceſſity of Reaſon ought to be, favoured, So that it ſhall be called 


| 8 a Will, and his Executors who are named ſhall be called Executors, before the Probate of the 


of Teffaments, Will. For St. Paul ſays, à Teftament is confirmed by Death, ſo that by his Definition, and by 
&c. 366. our Law alſo, it is a Teftament when the Teſtator is dead, and the Exccutors named are Exe- 
r For the com- CUtors ' preſently and before the Probate of the Teſtament, for the Probate is but a Confirma- 
mand of the Ex tion and Allowance of that which the Teſtator has done. For the Spiritual Court Men have di- 


ecutor amounted 


toanAdmitiſtra- vers Terms, as Inſinuation, which is a Surmiſe that there is ſuch a Teftament, and Approbation, 


tion, Went. OF. which implies that the Surmiſe is tried to be true, and allowed, and in Witneſs thereof the Or- 
39, 40. 


Law of Teft- dinary puts his Seal. But before chis is done it is a Teſtament, and the Executors named are 


Vis Ade 357 Executors, for the Death preceding makes it a Teſtament, and by the Death the Property 


Executors B. a, Of the Goods which was in the Teſtator is caſt upon and veſted in the Executors. And they 
Pl. 4. are not called Executors in Reſpect only that they actually execute, dur in reſpect that they may 
» 9 Co. 37. b. execute. And they may execute before Probate, and may be ſued, * altho' they ſhall not ſue for 


King hv any Duty due to the Teſtator until they have proved the Teſtament, ' and they may alien or give 


Swind. 384,443. away the Goods, or otherwiſe diſpoſe of them before Probate. And upon this he cited the Caſe 
Godolph. Orph. : 


Leg. 63,46. in 36. H. 6. where an Executor commanded A. to take certain Goods of the Teftator out of the Poſ- 


— — of ſeſſion of B. who accordingly did fo, and afterwards the Executor retuſed to adminiſter, and the 


Law of Teta- Ordinary committed the Adminiſtration to B. who brought an Action of Treſpaſs againſt A. for 
2 pong 355. the ſaid taking of the Goods; and there it is the Opiuion of three Juſtices, that the Juſtification 
* ere, if ths by the Command of him who was named Executor was good, - notwithitanding his Kefuſal after- 
* — 4 wards, for the Reſuſal ſhall not make the Command void, nor prejudice him who was not Party, 
fuſe, notwith- and who did well at the Time of the Act done. Which Cale argues that before the Probate ol 
anding be 935 the Teſtament the Executor has an Intereſt and Authority in the Things which belonged to the 
bx good, nan Teſtator. And he ſaid that it ſeemed to him in this Caſe, that the Ordinary might there have 
<4, vai, well © refuſed the Refuſal of the Executor, for when he had o ce intermeddled with the Gods, 
gu non de , . . . 

buir. the Ordinary ought not to have permitted him to refuſe afterwards, ' And he ſaid that 
t Godolph.Orph, there are ſome Things which muſt of Neceſſity be done before there is any Time to 
Leg. 145; , Prove the Will, as to remove the Goods and Chattles out of the Huuſe and Lands 
28. of of the Teſtator, which after his Death ale deſcended to the Heir, for if tb Executors 


6 do 
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30 not this in as ſhort a Time as they conveniently can, the Heir ma 


Lord Dyer termed it, and diſproves his Acts by annihilating his Power. 


miſſion of the ſecond Adminiſtration. 
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| y diſtrain them Damage}, Theo). Dig. 
feaſant. So that before Probate the Law allows. the Executors who are named to be Executors, 5 Cs. 135. b. 
and compeis them to do ſome Things as Executors, and adjudges the Property of the Goods Godolph, Orph. 
of the Teſtator to be in them before any Seizure ; and if any one takes them before the Execu- x Se OF. 
tors ſeize them, they ſhall have an Action of Treſpaſs or Replevin againſt him before Probate, f® 


rec. 35. Nelſ. 
for the Property and Poſſeſſion was caſt upon them before Seizure. As if the tenth Part of Corn Lr ef Nas. 


a | Law of Tefta- 
is ſevered for Tithes, the Parſon ſhall have an Action of Treſpaſs, before any Seizure, - ägainſt vente Ke. 361. 


him that takes it away, for the Property and Poſſeſſion was in him before Seizure, becauſe the See Perk. $63- 
Thing is certain by the Severance of the tenth Part. But, he ſaid, if the Parſon oug 


ht to have * 10. N 
the belt Beaſt for a Mortuary, the Property ſhall not be in him before Seizure, as 10. H. 4. is, for prewunire 13 


for Premunire 13. 
a Diſpute may ariſe whether it be the beſt Beaſt or not, and therefore he ſhall determine his Elec- FIRE 
tion by Seizure, and before that is done he ſhall not have an Action of Treſpaſs or Replevin. 


Then if the Law immediately after the Death of the Teſtator veſts the Property and the Poſſeſſion 


of his Goods in the Executor, from thence it follows that the Law never veſts the Property in 
the Ordinary, and from thence it fo lows that the Law never veſts the Property in the Admini- 


ſtrator. For if he ſhould have the Property, then there would be two Properties of one Thing, 


or at leaſt the Liw muſt take the Property out of the Executor, and veſt it in the Adminiſtrator ; 
but the Law will not do him ſuch Wrong, nor will it deveſt that which it has once veſted. And 
the Adminiſtrator cannot have a greater Property of the Things in Poſſeſſion than the Ordinary 
had before, and here the Ordinary before Adminiſtration had no Property at all, nor any Thing 
to do with the Goods, but the Executor had the Property and the full Poſſeſſion of them. And 


if there ſhould be any Doubt in this Point, it is removed by the Probate, for thereby the Will : © The Probate 


has Relation to 


fully perfected and conſummate, and is of the ſame Effect as if it had been proved immediately the Peach of the 


after the Death of the Teſtator, by reaſon of the! Relation of the Probate in this Point. For if Of ne” 
before the Probate he had releaſed a Debt, and afterwards had proved the Will, this makes 4% Lan of Tef- 
the Releaſe good and perfect, as Malſb ſaid, and yer at the Time of the Releaſe made he could 
not have an Action of Debt for the Duty, becauſe he could not ſhew the Will proved under 
Seal; but the Relation of the Probate removes all Imperfection which might have been alledged Wer cited. 
before, and it over- reaches the Adminiſtration, and the Authority of the Adminiſtrator, as the | 


| | As if one takes Letters 3 
of Adminiſtration of the Ordinary of the Goods of one who dies inteſtate, and afterwards the i 


Metropolitan commits Adminiſtration to another, becauſe the inteſtate had Goods to the Value of $ 4 te what 


* 100. in divers Dioceſes, there this diſproves the Authority of the firſt Adminiſtrator, and n 
the ſecond Adminiſtrator to avoid the Acts of the firſt. And he ſaid that in 10. H. 7. 1 
lid in this Caſe, that the ſecond Adminiſtrator ſhall have an Action of Treſpaſs againſt the firſt win. 4 


Swinb. 438. 
Adminiſtrator for taking the firſt Goods, for the firſt Ordinary who committed the Adminiſtra-, 
tion had no Authority to do it where the inteſtate had Goods to the Value of 107. in divers Dio- 1 


| 18. pl. 1. Theol, 
ceſes, but that Adminiſtration and all the Dependances upon it are utterly diſproved by the Com- Dig. ib. 1.cap1g 


And he alſo cited the Caſe in 7. Ed. 4. where one as Ad- Dee Cale 4 
miniſtrator to J. S. brought a Writ of Debt againſt another, and the Defendant pleaded that the “e. 


See Ante 278 


faid J. S. made him his Executor in another County than where the Action was brought and the i s.P.5 Co. 36.a. 


Adminiſtration committed, and that pending this Suit he had proved the Will; and there Littleton 32: *35- * 
lays, © if a Man makes an Executor, it is reaſonable that (if he will) he ſhould have the Diſpoſi- DE 
tion of the Goods to diſpend for the Soul of the deceaſed, for that was his laſt Will, which 5,7; 7:4 + - 
* Will is reaſonable to be performed; and a Man may make me his Executor without my Know- miniftraters 8. 

& ledge, and afterwards when I have Notice of it, I may take upon me the Power of Executor; s. e 
„ and the Ordinary may well commit Adminiſtration in the mean time (as he has done here), but a 
e preſently by the Probate of the Teſtament the Power of the Adminiſtrator is determined, un- | 

* leſs the Executor has once refuſed before the Ordinary, and then perhaps the Law would be i See rale, 
** otherwiſe.” And to this ſaying of Littleton agreed Newton and Danby there; and they ſpoke 
further there whether he ſyould traverſe that he did not die inteſtate, but the clear Opinion there 
upon the Matter was, that by the Probate the Power of the Adminiſtrator ſhould be diſproved, ;, . +; 
and that the Plaintiff there ſhould be barred. ® And further, he ſaid, it ſeems by the Book in 3. 14. gl. ar. Fla. 
H. 7. that before the Ordinary commits Adminiſtration where there is an Executor made, he ing. 1. 
ought to award Proceſs againſt the Executor to come in and prove the Teſtament, and if he will pi. 10. Bro. Ad. 
not prove it, then the Ordinary may commit Adminiſtration to others, and this ſtands with Rea- winifrtç. or 32. 
lon. But here there is no ſuch Thing done, for which Reaſon the Probate here diſproves the « Ante 279 (,. 
Adminiſtration not only from the Time of the Probate, but for the whole Time. For, he aid, | 

the Probate proves the Executor here to be a full and perfect Executor not only for a Time, 

but for the whole Time fully and entirely ſince the Death of the Teſtator. And it is not like * 9odolph.Orph, 


to the Caſe put, viz. where a Man appoints by his Teſtament that the Executors of J. $ 1 


HIP A 4 , g 7 who Of, of Exec. 10. 
is alive ſhall be his Executors, and dies, for there until the Death of J. S. he dies * inteſtate, for — 2 
3 . - . . . . . Cc, . in, 
in the mean time he has no Executor. Nor is it like to the Caſe put, * where he makes one his Abr. b. 


4 t. Execu- 
xecutor a Year after his Death, for within the Year he is inteſtate, and therefore for that Time bor G. 3. pl. 1. 
the Ordinary has Power to commit Adminiſtration, and that ſhall never be diſproved. Neither 5 
is it like to the Caſe put, * where one makes his Executor, who proves the Teſtament, and dies. Henn 
inteſtate, for there the Ordinary may commit Adminiſtration of the Goods of the firſt Teſtator, 4 Ante 279 (8). 
' becauſe from the Time of the Death of the Executor, who died inteſtate, the firſt Teſtator 
died inteſtate, for which reaſon from that Time forwards the Ordinary may commit Adminiſtra- 1 a 
tion. Neither is it like to the Caſe put, where a Man makes his Executors, who refuſe, for 


40 | there 279 (1 


v. Cuningham 
x Freem. 446. 
x Vent. 303. 
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upon this Dyer cited the Caſe in 12. H. .“ where the Dean and Chapter of Paul's 


tion of Treſpaſs againſt one for cutting down great Trees, and the Defendant juſtified as their Teepal 28g. 
Me- Owen 28. 


Days under the Seal, Sc. and the Seals, Sc. 


ges aforeſaid to the Amount of 46 6. 8 d. by the I 


yy * PP 
e 


Grayſbrook verſus Fox. in C. B. i 


Bailiff of a Manor, in which there was a Park incloſed with Pale from Time f ond the 
mory of Man, and that he cut down the Trees for the neceſſary Incloſure of the Park with 
Pale, and applied them to that Uſe; and the Opinion of the Court was that he might juſtify, 


for it belongs to his Office to repair or maintain the Park or Edifices of the Manor in the ſame Con- 


dition as they have always been, but he cannot make a new Pale, or new Houſes, or any Thing 
in other Manner than they have uſed to be,. but to maintain and keep them in the ſame Form is 
a part of his Office, and he ſhall be allowed for the ſame. So in the principal Caſe, if the De- 
fendant had ſhewn that the Sale was made to him by the Adminiſtrator in diſcharge of any Thing 
which he had been compellible to do, the Sale ſhould not have been avoided ; but he has not 
ſhewn' any ſuch Matter, nor has he taken any ſuch Averment, and therefore it cannot be taken 
by the Plea thit it was applied to any ſuch Purpoſe, for which Cauſe the Plea in Bar is not good, 


and the Plaintiff ought to recover. And (as I heard) Anthony Brown Juſtice afterwards declared 
to them that he was of the ſame Opinion, wherefore Judgment was given for the Plaintiff the 
ſame Term, as follows, viz. | | 


At which Day. here came as well the aforeſaid Alvared as the aforeſaid Robert by their Attor- The reft of the 
nies aforeſaid. And thereupon the Premiſſes being ſeen, and by the Juſtices here more fully earn 4 
underſtood, it ſeems to the ſame Juſtices here that the aforeſaid Pleà of the aforeſaid Robert For!“ wen 


above in Bar pleaded is inſufficient in Law to preclude the aforeſaid Avared from having his Ac- 
tion aforeſaid againſt the ſame Robert. Therefore it is conſidered that the aforeſaid Alvared re- 
cover againſt the aforeſaid Robert the Goods and Chattles aforeſaid, or the Value of the ſame. And 
the ſame Robert in Mercy Sc. And the Sheriff is commarſfled that he diſtrain the aforeſaid Robert 
by all his Lands, Gc. and that of the Iſſues, &c. ſo that he render to the aforeſaid Alvared the 
Goods and Chattles aforeſaid; and that by the Oath of good, c. he diligently enquire what Da- 
mages the aforeſaid Alvared hath ſuſtained, as well by Occafion of the detaining the Goods and 
Chattles aforeſaid, as for his Coſts and Charges by him about his Suit in this behalf expended : 
And if the aforeſaid Robert hath not rendered the Goods and Chatrles aforeſaid to the aforeſaid Al- 


vared, then how much the ſaid Goods and Chattles are worth according to the true Value of the 


ſame, and how, c. the Sheriff ſhould make ap 


At which Day here came the aforeſaid Alvared 
by his Attorney aforeſaid ; and the Sheriff, viz. William Devereux Eſquire now returned, that the 
or 


elaid Robert Fox hath not rendered to the aforeſaid Alvared the Goods and Chattles aforeſaid, 
or any Parcel thereof. Alſo the ſame Sheriff returned a certain Inquiſition taken before him at 
Birmingham in the County aforeſaid the 14th Day of June laſt paſt by the Oath of 12, &c. by 
which it} is found that the Goods and Chattles aforeſaid are worth, according to the true Va- 
lue of the ſame, 41. And that the aforeſaid Alvared has ſuſtained Damages by Occaſion of the 
detaining the {aid Goods and Chattles, beſides his Coſts and C by him about his Suit in 
this behalf expended, to the Amount of 20 5. and for the ſaid Cofts' and Charges to the Amount 
of 465. 8 d. Therefore it is conſidered that the aforeſaid Alvared recover againſt the aforeſaid 
Robert the aforeſaid 4 /. for the Value of the Goods and Chattles aforeſaid, and alſo his Dama- 


| ueſt aforeſaid above found, and alſo 71. 13 s. 
44, to the ſame Alvared at his Requeſt for his Coſts and Charges aforeſaid by the Court here of 


2 adjudged. Which ſaid Damages in the whole amount to 10/7. And the aforeſaid Robert in 
Mercy, &c. . = | 


brought an Ac-+ T. 12. K. 7. 


pear here from the Day of the Holy Trinity in 15 


A Re- 


* 
* 


The Pleadings : Chapman verſus Dalton. 
| A Report of a Judgment given in the King's Bench in Trinity Term in the ſeventh Year 
of the Reign of Queen Elizabeth, by the Juſtices of the ſame Bench, after Argument of 
| the Counſel for the Parties, upon a Demurrer in Law on the Count made on a Bill exhi- 
| bited by Richard Chapman, Executor of the Teſtament of Anne Chapman, ' Executrix of 
the Teftament of John Chapman, Plaintiff, againſt Robert Dalton Defendant, for a Co- 
venant made by Indenture between the ſaid Robert Dalton and Elizabeth his Wife of the 
one Part, and the ſaid John Chapman of the other Part, and broken by the ſaid Robert 
Dalton, And the Record is amongſt the Records of Trinity Term 6 Elizabeth. Rot. 230, 


and was read as follows, 


Trin.Term6Eliz. DE it remembered, that heretofore, viz. in the Term of Eaſter in the fi/tb Year of the Reign 
Declaration. of the Lady Elizabeth now Queen of England, before the ſame Lady the Qucen at Wel- 
_ Howe inſter, came Richard Chapman Executor of the laſt Will and Teſtament of Anne Chapman late 
© Dy Cornbreugh in the County of York Widow deceaſed, Executrix of the laſt Will and Teſtament 
* | of John Chapman late of Cornbrougb within the Pariſh of Sberofton deceaſed, otherwiſe called 
| Richard Chapman my Son whom I make my ſole Executor, otherwiſe called Richard Chapman Exe- 
cutor in the ſame Teſtament named, otherwiſe called Anne my Wife whom I make my full Execu- 
trix, otherwiſe called Anne Chapman Executrix in the ſame. Teſtament named, by Thomas Butler 
his Attorney, and produced here in the Court of the ſaid Lady the Queen then there his certain 
Bill againſt Robert Dalton in the Cuſtody of the Marſhal, Sc. of a Plea of Covenant broken; 
and there are Pledges of proſecuting, viz. John Doe and Richard Roe. Which ſaid Bill follows 
in theſe Words, viz. London, viz. Richard Chapman Executor of the laſt Will and Teſtament of 
Anne Chapman late of Cornbrough in the County of Zork Widow deceaſed, Executiix of the laſt 
Will and Teſtament of John Chapman late of Cornbrough within the Pariſh of Sherof:on deceaſed, 
otherwiſe called Richard Chapman my Son whom I make my whole Executor, otherwiſe called Richard 
Chapman Executor in the ſame Teſtament named, otherwiſe called Anne my Wife whom I make my 
ull Execuirix, otherwiſe called Anne Chapman Executrix in the ſame Teſtament named, complains 
of Robert Dalton in the Cuſtody of the Marſhal of the Marſhalſea of the Lady the Queen before 
the ſaid Queen being, of a Plea of Covenant broken, for this, to wit, whereas by a certain Inden- 
ture made at London, viz. in the Pariſh of the bleſſed Mary of the Arches in the Ward of Cheap in 
London the 20th Day of March in the 33d Year of the Reign of Lord Henry the Eighth late King 
of England, between the aforeſaid Robert Dalton and Elizabeth his Wife, by the Names of Ro- 
Bert Dalton Son of Thomas Dalton of Kingſton upon Hull Merchant of the Staple of Calais, and E- 
- Fizabeth his Wife Daughter and Heir of Jahn Stern and Chriſtian his Wife, of the one Part, and 
the aforeſaid John Chapman in his Lifetime, by the Name of Jobn Chapman of Cornbrough in the 
County of York Yeoman, of the other Part, (one Part whereof ſealed with the Seal of the ſaid Ro- 
bert and Elizabeth, bearing Date the ſame Day and Year the ſame Richard here produces in 
Court) it was covenanted, granted, and agreed between the ſame Parties by the Indenture afore- 
ſaid, as follows, to wit, that the aforeſaid Robert and Elizabeth his Wife, for the Sum of 10 J. of 
and lawful Money of England to them by the aforeſaid Jobs Chapman. paid, in the Name 
af a Fine called a Greſſome, at the ſealing of the Indenture aforeſaid, whertof the aforeſaid Ro- 
Bert and Elizabeth his Wife acknowledged themſelves by the Indenture aforeſaid well and truly 
to be ſatisfied, contented, and paid, and the aforeſaid 7ohn Chapman and his Executors thereof 
clearly to be diſcharged, by the Indenture aforeſaid had demiſed, granted, and to farm-let, and 
by the ſame Indenture did demiſe, grant, and to farm- let to the aforeſaid Jobn Chapman. four 
Cloſes called Northfield, with all and ſingular the Appurtenances, ſituate, lying, and being in 
Cornbrough aforeſaid in the aforeſaid County of York, then in the Tenure and Occupation of the 
4 aforeſaid John Chapman ; to have and to hold, occupy, and enjoy the aforeſaid four Cloſes with 
8 | all and ſingular their Appurtenances, to the aforeſaid John Chapman his Executors and Aſſigns, 
73 . from the Feaſt of the Annunciation of the bleſſed Mary the Virgin from thence next following 
44 after the Date of the Indenture aforeſaid, unto the End and Term of 21 Years from thence next 
1 and immediately following, and fully to be compleat and ended: yielding and pay ing therefore 
1 yearly to the aforeſaid Robert Dalton and Elizabeth his Wife, and to the Heirs of the aforeſaid E- 
| lizabeth 121. of good and lawful Money of England at the Feaſts of St. Michae! the Archangel, 
and of the Annunciation of the bleſſed Mary by equal Portions during the Term aforeſaid. And 
if it ſhould happen that the aforeſaid annual Rent of 12 J. or any Part or. Parcel thereof be in Ar- 
rear and unpaid at any of the aforeſaid Feaſts on which it ought to be paid, by the Space of one 
Month, being lawfully demanded, then it ſhould be lawful for the aforeſaid Robert and Elizabeth 
his Wife, and the Heirs of the ſaid Elizabeth, into the Premiſſes to enter, and there to diſtrain, 
and the Diſtreſs ſo taken to drive off, lead, carry away, and keep, until the aforeſaid Robert Dal- 
ton and Elizabth his Wife, and the Heirs of the ſaid Elizabeth ſhould be lawfully ſatisfied, con- 
rented, and paid for the aforeſaid annual Rent, and every Parcel thereof, together with the Ar- 
rears if any ſhould be. And alſo the aforeſaid Robert Dalton and Elizabeth his Wife for them- 
ſelves, their Heirs, and Executors covenanted and granted by the Indenture aforeſaid to and with 
the aforeſaid 7ohn Chapman and his Executors, that they the aforeſaid Robert Dalton and Elizabeth 
his Wife, and the Heirs of the aforeſ.id Elizabeth, of their own proper Charges and Expences 
yearly during the Term aforeſaid, would content and pay, acquit, and diſcharge the aforeſaid 
Jobn Chapman and his Aſſigns againſt the Lord the King or his Collectors concerning the Pro- 


ceſs called Greenwax, Iſſues of Counties, called County-Fees, and Iflues, with all ſuch Charges, 
: belonging 
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The Pleadings: 
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Chapman verſus Dalton. 
belonging to the aforeſaid four Cloſes with the Appurtenances, provided alſo that the aforeſaid 
John Chapman and his Aſſigns of their own proper Charges acquit the aforeſaid Robert Dalton and 

Elizabeth his Wife, and the Heir, of the aforeſaid Elizabeth, againſt Suit to the Court of Sherofton 
for the aforeſaid four Cloſes with the Appurtenances during the Term aforeſaid. And further the 
aforeſaid Robert Dalton and Elizabeth his Wife for themſelves, their Heirs, Executors, and 
Adminiſtrators covenanted and granted by the Indenture aforeſaid to and with the aforeſaid Fob 
Chapman and his Executors, that they the aforeſaid: Robert and Elizabeth, or the Heirs. of the 
aforeſaid Elizabeth, after the End and Term of the aforeſaid 21 Years, ſhould make or cauſe to 
be made to the aforeſaid Fohn Chapman and his Aſſigns a good, certain, ſufficient, and lawful De- 
miſe of the aforeſaid four Cloſes called Northfield, with all and ſingular the Appurtenances, for 
the Term of 21 Years, commencing at the 26th Day of March which ſhould be in the Year of 
our Lord 1563, next and immediately following the aforeſaid Term of 21 Years before named, 
and in the lndenture aforeſaid ſpecified and contained, without any Groſſome or Fine to be paid 
and rendered for the Premiſſes to the aforeſaid Robert and Elizabeth, or to the Heirs of the ſaid 
Elizabeth, but only the annual Rent to be paid or yielded for the ſame at the aforeſaid Feaſts due 
and accuſtomed, as by the ſame Indenture among other Tnings more fully appears. By virtue of 
which ſaid Demiſe the ſame John Chapman immediately after the Feaſt of the Aununciation of the 
bleſſed Mary next following the Date of the ſaid Indenture into the Tenements eforeſaid with the 
Appurtenances entered, and was thereof poſſeſſed: And being ſo poſſeſſed thereof, the ſame John 
afterwards, viz. the 18th Day of January in the Year of our Lord 1546. at London in the Pariſh 
and Ward aforeſaid, made and declared his laſt Will, and by the ſame conſtituted and ordained 
one Anne then his Wife his Executrix, and died; after whoſe Death the ſame Anne proved the 
ſaid laſt Will and Teſtament, and into the Tenements aforeſaid with the Appurtenances entered, 
and was thereof poſſeſſed. And the fame Anne being fo poſſeſſed thereof, afterwards, viz. the 2oth 
Day of September in the Ycar of our Lord 1558. at London in the Pariſh and Ward aforeſaid, 
made and declared her laſt Will, and by the ſame conſtituted and ordained the aforeſaid Richard 
| Chapman her Executor, and died, after whoſe Death the ſame Richard Chapman proved the ſaid 
laſt Will and Teſtament, and into the Tenements aforeſaid with the Appurtenances entered, and 
was thereof poſſeſſed. And afterwards, viz. at the Feaſt of the Annuncialicn of the bleſſed Mary, 
viz, the 25th Day of March in the fifth Year of the Reign of the Lady the Queen now, the 
aforeſaid Term of 21 Years ended and was determined. And the ſame Richard Chapman ſays, that 
although the aforeſaid Joby Chapman in his Lifetime, and the aforeſaid Anne after the Death of the 
ſaid Fohn, and the ſame Richard after the Death of the aforeſaid Anne, all and ſingular the Cove- 
nants, Grants, and Agreements in the Indenture aforeſaid above ſpecified on the Part of the ſaid 
Jobn Chapman and his b xecutors to be performed and fulfilled have well and faithfully, according 
to the Force, Form, and Effect of the Indenture aforeſaid, kept and fulfilled, nevertheleſs the a- 
foreſaid Robert Dalton (for that the ſame Robert and Elizabeth after the End and Term of the a- 
foreſaid 21 Years to the aforeſaid Richard Executor of the aforeſaid Anne Chapman Widow, Exe- 
cutrix of the aforeſaid Fobn Chapman deceaſed, a good, ſure, ſufficient, and lawful Demiſe of the 
aforeſaid four Cloſes called Northfield for the aforeſaid Term of 21 Years to begin at the End of 
the aforeſaid Term of 21 Years above to the aforeſaid Jobn Chapman made, viz. at the 26th Day 
of March which was in the aforeſaid Year of our Lord 1563, according to the Force, Form, and 
Effect of the Indenture aforeſaid, although often requeſted, have not made, nor cauſed to be 
made to the aforeſaid Richard after the Death of the ſaid John and Anne) the Covenant afore- 
ſaid between the ſaid Rober! and the aforeſaid Fobn in his Lifetime made, has not kept, but bro- 
ken, and the ſame to the atoreſaid Richard after the Death of the ſaid Anne hitherto to Keep has 
wholly refuſed, and yet does refuſe, to the Datzage of the ſaid Richard 800 l. and in Delay of the 
Execution of the Teſtaments aforeſaid; and therefore he brings the Suit, c. And the ſame 
Richard produces here in Court the Letters teſtamentary as well of the atoreſaid John as of the 
aforeſaid Anne, by which it ſufficiently appears to the Court of the Lady the Queen here, that the 
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ſaid Anne was Executrix of the Teſtament of the aforeſaid John, and that the laid Richard is Exe- | 
cutor of the ſame Anne, and thereof hath the Adminiſttation, &c. 'N 
And now at this Day, v/z on Friday next after the Morrow of the Holy Trinity in this ſame pendant a. va 


Term, until which Day the aforeſaid Robert Dalton had Leave to imparl to the Bill aforeſaid, and mur to the De- 1 

then to anſwer, Sc. before the Lady the Queen at Weſiminſter came as well the aforeſaid Richard — is 

Chapman by his Attorney aforeſaid, as the aforeſaid Robert Dalton by Wilfrid Brand his Attorney. 11 

And the ſame Robert defends the Force and Injury when, Sc. and prays Judgment of the De- 1 

claration aforeſaid, becauſe he ſays that the ſaid Declaration, and the Matter therein contained, | 

are inſufficient in Law to comprl him the ſame Robert to anſwer to the ſaid Declaration, to which 

he the ſame Robert has no Neceflity, nor is by the Law of the Land in any wiſe bound to anſ- 

wer; Wherefore for Want of a ſufficient Declaration in this behalf, the ſame Robert prays Judg- 

ment, and that the ſaid Declaration may be quaſhed, Sc. | | 

And the aforeſaid Richard ſays, that by any thing by the aforeſaid Robert Dalton above in Plead- joindes in De- 

ing alledged, the Declaration of the ſaid Richard aboveſaid ought not to be quaſhed, becauſe he Tvrer: 

lays that che ſaid Decla ation, and the Matter therein contained, are good and ſufficient in Law 44 

to compel the ſaid Robert to anſwer to the ſaid Declaration, to which the ſame Robert hitherto 4 

has not anſwered, nor the lame yet in any wiſe denied; which ſaid Declaration, and the Matter d 

therein contained, the ſame Kichard is ready to verify and prove, as the Court, &c. wherefore 
for that the ſame Robert to the ſaid Declaration has not anſwered, he prays Judgment and his 

Damages by Occaſion of the Premiſſes to be adjudged to him, &c. 


4.D | And 


— 24.0 + 


_ ä ——— —— 
286 Tinnty Term 7 Hligabeth, in B. R. 
— „ — — — ˙ ones — . — IEICE 1 * 8 1 


2 


e 


— — 
. ” 


i ll * out of the Record is thus, Richard Chapman Executor of Anne Chapman 
Elix. Executrix of Joby Chapman has counted upon à Bill exhibited by him againſt Robert Dalton, that 
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covenants with | 
the Leſſee t© ft apman fout Cloſes called Northfield, with the Appurtenances lying in Cornbrough 
. bis Aftens a in the County of York for the Term of 21 Years next enſuing the Feaſt of the Annunciation of our 
good 'Leale for Lady then next to come, rendering the Rent of 12 J. yearly to be paid dy equal Portions at the 
commence after Feaſts of &. Michael the Archangel, and of the Annunciation of our Lady. And further the ſaid 
the End of the Robert and Elizabeth for themſelves, their Heits, Executors, and Adminiftrators covenanted and 
Leffee makes his granted by the ſaid Indenture to and with the ſaid John Cbapman and his Executors, that the 
Exccutrix and faid Robert and Elizabeth, or the Heirs of the faid Elizabeth, after the End and Term of the ſaid 
cutrix makes her 2 1 Years, ſhould make or cauſe to be made to the ſaid John Chapman and his Aſſigns, a good, 
Executor and ſure, ſufficient, and lawful Leaſe of the ſaid four Cloſes for the Term of 21 Years, to commence 
Term expires, the 26th Day of March which ſhould be in the Tear of our Lord 1563. next and immediately 
—. paccuor e enſuing the ſaid Term of 21 Years ſpecified in the ſaid Indenture, without any Fine to be paid 
being Executor OF rendered for the Premiſſes to the ſaid Robert and Elizabeth, but only the annual Rent to be 
ro he Ar Bes paid at the faid Feaſts due and accuſtomed, as by the ſid Indenture appears; by Force whereof 
an Adien ef C the ſaid Jobn Chapman immediately after the Feaſt of the Aununciation of our Lady then next 
— Noel following, entered into the ſaid four Cloſes, and was thereof poſſeſſed. And he ailedges further, 
It hall be = that the ſaid 4 ow er in 9 - 755 — I 540 I faid r 2 —— his 
"©. cle 1 Co. Executtix, and died, and ſhe proved the Will, and afterwards in the Year of our 1855, 
93. b. ; Bult. ſhe made her Will, and thaeby made the faid Richard her Executor, and died, and che (id 
55) Lan R. 75. Richard proved the Will, and entered into the Premiſles, and was thereof poſſeſſed. And after- 
Palm. 355. wards at the Feaſt of the Aununciation of our Lady Anno 5 Elizabeth, the ſaid Term of 21 Years 
— ended. And that the ſaid Robert Dalton and Elrzabeth, although often requeſted, have not made 
lib. 1, cap-23. to the ſaid Richard Chapman a new Leaſe of the faid four Cloſes for 21 Years, according to the 
oh, Leg, 12, Form and Effect of the ſaid Indenture, wherefore the ſaid Robert has not performed the ſaid Co- 
5 3 bow vehant, but has broken it, whereby an Action has accrued to the Plaintiff,” And upon this De- 
2600. Nell. Lex, Claration the Defendant has demutred in Law. 251.4 
— "Mn. tit. Execators O. u. pl. 51. See Uke Cafe 1 Rol. Abr. 913. pl. 2. 


For the Defen- And the Matter was argued by Baber Utter Barriſter, and by Wray Apprentice on the Part of 
nt. tie Defendant, and by Fleetwood Apprentice, and by another Apprentice of the Middle Temple 
on the Part of the Plaintiff.” And the Objection which the Defendant's Counſel made to the 

Count was in the principal Point of the Matter, viz. in that the Defendant had covenanted that 

he and his Wife, after the End of the firſt Term, would make a new Leaſe to John Chapman 

and his Aſſigns for the Term of 21 Years, and before the Time that the new Leaſe was to be 

mide, viz, during the firſt Term, and before the End of it, Jobn Chapman made his Executors, 

and died, ſo that thereby the Covenant was become impoſſible to be performed by the Act of God; 

ſof the new Leaſe ought to be made to Fohn Chapman and to his Aſſigns, and he was dead before 

the Time limited for the making of it, and therefore the Leaſe could not be made according to 

the Limitation, for it ought firſt to veſt in John Chapman, and the Party ought not to perform 

it in other Manner than the Agreement was made. And the Meaning of Aſſigns here is, that it 

Thall be only to him and to his Aſſigns, as habendum to him and to his Aſſigns, ſo that Aſſigns 

A Dy. 27. are Words of Limitation. For they are put in a“ Copulative, viz. to him and to his Aſſigns, 
: Be which varies from the Words, to him or to his Aſſigns, * for where the Sentence is in the Diſ- 
Ceo. a. B. . junctive, if the one Part cannot be performed, and the other may, then perhaps the Party ſhall 
' Dromnond v. be forced to perform that which may be performed. And if it ſhould be taken in ſuch Senſe, 
Date of Haben. then it would have been neceſſary that by his Will or otherwiſe he had named ſome one to whom 
the Leaſe ſhould be made, and ſuch Perſon named might perhaps be accounted an Aſſignee, But 

foraſmuch as he has not done ſo, there is no one that ſhall be an Aſſignee to him, for his Exe- 

cutors are not called Aſſigns, becauſe they ſhall take the Things which the Teſtator had, but 

_ e Kew. 45. a, this is 2 Thing to be done de novo, which the Teſtator never had, and it is to be done according 
Per Frewick., to the Limitation. And if one ſhould take the Senſe of ir disjunctively, as it has been ſaid, viz. 
2 to him or to his Aſſigns, then there ought to be an Aſſignee in Deed to whom it ſhould be done, 
62. pl. 54. Per and not an Aſſignee in Law, as an Executor is. And, Sir, if an Aſſignee might be ſo expoun- 
Rot en 4% ded as that an Executor might be Afſignee to his Teſtator, yet the Executor of an Executor 
wie 0g. Ed. 3. cannot be ſo, for by the Courſe of the common Law he is not in ſuch Degree as an immediate 
57 Deb chesia Executor is. © For Executors of Executors ſhould not have an Action of Debt or any other 
mentioned is but Action for a Duty due to the firſt Teſtator by the Courſe of the common Law, for they were 
et une not Executors to the firſt Teſtator, nor Privies to his Will, but meer Strangers. For which 
though, it ſeems Reaſon the Act of 25. Ed. 3. cap. 5. makes Proviſion in the Point, as follows, Alſo it is accerded 
( that there was and eſtabliſped, that Executors of Executors ſhall have Actions of Debts, Accounts, and of Goods car- 
| tome Doubt pied awoy of the firſt Teſtator, and Exerution of Slatules Merchant and Recognizances made in Court 


9 of Record to the firſt Teſtator, in the ſame Manner as the firſt Teſtator ſhould have had, if he were in 


common Law. 
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as much as they have recovered of the Goods of the firſt Teſtator, . as the firſt Executars fbould de, if H 
were in full Life, So that this Act does of Neceſlity purport that the Law aas ocintrary before. 


their Force, make known to all that Judgments were given to the contrary before, and it is to be 
preſumed that ' fuch-Judgments were given according to La, and that the Law wis' ſo, dr elſe 


Action of Covenant brought here, for he ſaid that the Executor of an Executor ſhall not have an 
Action of Covenant upon any Covenant broken which was made to the firſt Leftator : for the 
Act only gives them Actions of Debt, Account, and of Goods carried away, and not Actions of 
Covenant, for which reaſon Actions of Covenant ſflall be at the common Law, and ſo the Action 
here brought ſhall not be maintenable. Wherefore although the firſt Executors might be reputed 


are enabled to ſue certain Actions. And beſides there is no Privity between them and the firſt 
here as Aſſignee of the firſt Teſtator, becauſe he is Executor to the Executrix of the firſt Teſta- 


tor. And alſo it was ſaid that the matter will not bear the Covenant to be fo ſtrained as to 
performed to the Plaintiff, becauſe it the Leaſe ſhould be made to the Plaintiff, it would be of 


man and to his Aſſigns, according to the Words of the Covenant, and he had died, and the Term 
had come to che ſaid Anne, and from Anne to the Plaintiff, as her Executor, in this Caſe the Plain- 
tiff ſhould have had the Term to the Uſe of the firſt Teftator, and it ſhould have been Aſſets in his 


Plaintiff, for the Plaintiff would be poſſeſſed of it in different Reſpects. And for theſe Cauſes 
they took it that the Plaintiff ſhould be barred. And they amplified and enlarged theſe. Argu- 
ments and Reaſons with many Caſes, which I ſhall not here recite at large, my Intention being 
only to relate briefly the material Points of the Matter debatſe. 


guments, each of them tending to confute the Argument on the other Side. And in the firſt 
Part of their Argument they ſaid that where the Covenant was to make the Leaſe: at a Day to 
come to Jobn Chapman and to his Aſſigns, the Words (to him and to his Affigns) are to be conſi · 


for him to whom it is made. And if the Words of it have a double Signification, that which 
tends moſt to the Prejudice of him that ſpeaks them, and to the Advantage of the other, ſhall 
be preferred. Then here as to the Word (Asiens) ſome effectual Senſe muſt be made of it, by 
the ſaid Rule, to the Avail and Benefit of him to whom the Thing is to be done. And accord- 
ing to the Expoſition before made by thoſe who argued on the other Side, the Word ( Affigns) 
has not any effectual Meaning. For if it is applied in the Senſe of a Limitation, viz. to have 


I make a Leaſe to a Man for 21 Years, his Aſſigns ſhall have it as much as if I had leaſed it to 
him and to his Aſſigns, for the Law gives him Power to aſſign it to another; ſo. that to make 
a Leaſe to a Man for 21 Years is the ſame in Effect as if the Leaſe had been to him and to his 
Aſſigns for 21 Years, and A/igns ſo taken is but a Word of Abundance, and is in Effect but a 
Cypher in Arithmetic, and conveys no Benefit to him to whom the Covenant is made, for which 


in the one it ſignifies the Perſon to whom a Thing granted or given ſhall be afterwards granted 


Wood of the Leſſor, there the Aſſignee ſignifies the Perſon to whom the Leſſee ſhall aflign:the 
Leaſe. And ſo if a Man makes a -e in Fee, and warrants the Land to the Feoffee and 
to his Heirs and Aſſigns, there the Aſſignee is he to whom the Feoffee or his Heirs ſhall aflign 
the Land, for if ſuch Feoffee makes a Feoffment, the ſecond Feoffee ſhall vouch. So if a Man 
ſells a Horſe, upon Condition that if he pays 4os. to the Vendee or to his Aſſigns, he ſhall have 
the Horſe again, there the Aſſignee is he to whom the Vendee fhall grant or give the Horſe. 
So that ſuch Sort of Aſſigns are thoſe Ferſons to whom a Thing firſt granted or given is after- 
wards conveyed over. But there is no ſuch Perſon in our Caſe, tor here there is no Eſtate made; 
nor Thing granted, and therefore an Aſſignee cannot be ſo taken in our Cafe, for in ſuch Senſe 
It has no Place here, and therefore we ought to look out for another Senſe of the Word Aſfigns. 
And in the other Senſe it ſignifies the Perſons to whom a Thing ſhall be done, which is not done. 
As if I am bound in an Obligation upon Condition to make a Feoffment to you or 10 your Aſ- 
ſigns, there Aſſigns are ſuch whom you ſhall name to me, to whom 1 am to make the Feoff- 
ment. So if the Condition be that ſuch a Day I ſhall give to you or to your Aﬀignee a Horſe, 
there Aſſignee ſhall be taken for ſuch Perſon whom you ſhail appoint to receive the Horſe from 

Tor me. 


Aſſignees to the firſt Teſtator, yet their Executors cannot by the common Law, although they 


another Effect than if it had been made to Jobn Chapman, for if it had been made to Jobn Chaps 


Life, ar wil ef Heng of the Timizipaſt; 4. uf thu Tine to enn, in all Caſes uberd Nader ir 
vet given between ſuch Executors , Huα,Nu y butt. that the Judyments given to the contrary in Tier 
ſoall-fand in their Farce : Aud that the ſame: Bxccutors of Iixetutors fall An] τ 'of 


And che Words:of the Act, . vi2::#hat Judgments "given lo the. comrary in Time paſ ſpall and in 


the Statute would not have confirmed them. And Miray made Uſe of this as an Objection t the 


Teſtator by the common Law, for which reaſon the new Leaſe cannot be made to the Plaintiff 


Hands of the Goods of the firſt 'Teſtator. * Bat here if the Leaſe ſhould he made to the Plain- See to the 
tiff, and he ſhould be the firſt in whom it veſted, he would be a Purchaſer of the Leaſe, in which 286 de Pet, 
Caſe he would not have it to perform the will of the firlt Teſtator, nor could it be put in Execu- 8 
tion as Part of his Chattles, becauſe it never was in him. So that in Subſtance and in Matter Cat, and pon 


it would not be all one to have the Leaſe made to the firſt Teſtator, and to have it made to the 293 (0. 


And the Apprentices on behalf of the Plaintiff maintained the Count with two diſtin Ar- 1313 


dered, and their true Meaning is to be diſcuſſed. And firſt it is to be conſidered that every v See Ante 104). 
Covenant and Grant ſhall be taken moſt ſtrongly againſt him that makes it, and moſt beneficially 254 the Books 


there cited, 


and to hold to him and to his Affigns for 21 Years, the Word ( Afjigns) is meerly void. For if 


reaſon another Senſe of it muſt be found out. And, Sir, the Word ( Afignee) has two Senſes ; © 


or conveyed by him that has the Thing. As if a Man makes a Leaſe for Years of a Houſe; + 
and grants to the Leſſee that he and his Aſſigns ſhall have 20 Cart-loads of Wood yearly: in a 


© Bridgm. 40. 
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en Sothat in this Senſe ani Aſſiguce is before the Thing given or granted; and in the other 
Seriſe: he is after the Thing givem or granted. And, Sir, Aſhgns in the laſt and in the firſt Senſe 
alſo (though in che firſt Senſe ve have nothing to do with them here) are in two Manners, viz, 
Aſſigns. in Deed und Aſſigns in Law. Aſſigns in Deed are thoſe whom the Party actually af. 
ſigus to receive the Thing, as in the ſaid Caſe where the Condition is that ſuch a Day 1 ſhall 
give to you br to your Aſſignee a Horſe, there if you appoint F. S. to whem you would have 
me give the Horſe, he is your Aſſignee in Deed; becauſe you aſſigned him in Deed to receive the 
Horſe. Aſſigns in Law are Executors who are named by tbe Party, but the Things which they 
Mall have are limited and conveyed to them by the Law, for they are reputed in the Law ſuch as 
ſhall have all the Goods and Chattles which the Teſtator had, and Contracts perſonal, and there. 
fore Chattles real are removed by the Law from the Teſtator to them, and they repreſent the Per- 
ſon of the Teſtator ſor thoſe Things, and they ſhall have them to the Ute of the Teſtator, for 
which Reaſon they are called his Aſſigns in Law. And therefore in the Caſe beforementioned 
of a Condition that 1 ſhall give ſuch a Day to you or to your Aſſigns a Horſe, if before the 
Day you make your Executors, and die, there at the Day I onght to give the Horſe to your Exe. 
cutors, becauſe they are your Aſſigns for this Purpoſe, and they repreſent your Perſon as to re- 
ceiving any 'Chatthes real or perſonal. And inaſmuch as you have not aſſigned any one in Dect 
to receive the Horſe, the Law fays that the Executors, who are your general Receivers of Things 
perſonal, ſhall have the Horſe, for they were named by you to ſuch Purpoſe; and when they are 
named by you, the Law, without any Words ſpoken touching the Thing, ſays that they are 
1 . the Perſons: who ought to have the Thing, for they are your Aſſigns in Law. * And upon 
puty 1 Condi- this the Caſe in 27. H. 8. was cited, where Executors brought a Writ of Debt upon an Obliga- 
tion 5- Expof- tion made to the Teſtator,/ and the Defendant faid that the Obligation was endorſed upon Con- 
10. Moor 482, dition, that if the Defendant ſhould perform all the Covenants-compriſed in certain Indentures 
a made between the Feſtator and the Defendant, that then, &c, and by the Indentures the Feſta- 
tor had leaſed certain Lands to the Defendant for the Term of 20 Years, and there was a Clauſe 

in the Indenture that he ſhould deliver to the Leſſor or to his Aſſigns at the End. of the Term a 

true Rental of all the Lands to him leaſed, and the Defendant alledged in Diſcharge of this Co- 

venant, that before the End of the Term the Leſſor died, and made no Aſſignee, and he al- 

ledged Performance of the other Conditions; and the Plaintiff replied that the Leſſor made him 
(the Plaintiff) his Aſſignee, and upon this they were at Iſſue; and there Milly ſaid that this Iſ- 
fue was migjoined, for the Defendant has not denied but that the Plaintiff is Executor to the Teſ- 

tator, and thereby he is Aſſignee in Law, and the contrary to the Iſſue appears to the Court: 
And Englefield and Shelley ſaid that fo it ſeemed to them. So that by this Caſe it appears that 
Executors are Aſſigns in Law for the taking of Chattles real and perſonal. Then as to our Cat 
here, there is no Aſſignee in Deed appointed by the Teſtator, to whom the new Leaſe ſhall be 
made, for John Chapman appointed no Perſon in Deed to whom. it ſhould be made, and therefore 
we ought to reſort to an Aſſignee in Law. And here we have an Aſſignee in Law, viz. Anne 
who. was his Executrix, and ſhe has made the Plaintiff her Executor, who is Aſſignee in Law to 

ee rde Testet, ob s oval zi 0 bia 2 | | 
But here an Objection may be made why the new Leaſe ſhall not be made to the Plaintiff, 
nor to Anne, if ſhe had lived to the End of the Term, notwithſtanding that they ſhould be called 
Aſſigns in Law, and that is, becauſe the Covenant is that they ſhall make the new Leaſe to John 
Chapman and to his Aſſigns, which Word (and) is a Copulative, ſo that in this Caſe (it may be 
ſaid) the Aſſignee ought to be a joint Taker with Jobn Chapman, for the Clauſe is not that the 
| Leaſe ſhall be made to him er to his Aſſigns, for if it had been fo, then if the Exccutor be ad- 
judged an Aſſignee, it might be made to him, but the Aſſignee here is copulatively joined to 
him, ſo that Jobn Chapman muſt of Neceſſity be one who ſhall take the Leaſe, and becauſe he is 
dead it cannot be made to him and to his Aſſigns, for the one Part of the Copulative fails, and 
therefore the Covenant cannot be performed; Sir, to this Objection it may be anſwered, that he 
— who puts this Expoſition upon it expounds it contrary to all Reaſon, or utterly deſtroys the Co- 
+ Mala # Ex-'yenant. ' + And he is a bad Expoſitor that deſtroys the Text. And that ſuch an Expoſition is 
Lee ee abſurd, or deſtroys the Text, is very evident; for from thence it would follow, that if John Chap- 
ES man had been alive at the Time of the firſt Leaſe ended, the ſecond Leaſe could not have been 
ws 55 nk made to him alone, nor could it have been made to his Aſſigns alone, if he were dead, but to 
* him and to his Aſſigns jointly; ſo that his Aſſignee muſt have been a Jointenant with bim, and 
the Leaſe could not have been made until Jobn Chapman had named an Aſſignee who ſhould take 
jointly. with him. And to expound it in ſuch Manner that Fobn Chapman alone could not have 
taken the Leaſe, if he had been alive at the Time when it ought to be made, is contrary to the 

Intent of the Parties to the Covenant, and contrary to all common Conſtruction of the Word 
( Aſſigns) and meerly abfurd. So that an Aſſignee in Deed could not be joined to him in taking 
the Leaſe by any reaſonable Intendment. And, Sir, Aſſigns in Law, viz. his Executors, cannot 
take the Leaſe jointly with him, for when he is alive he cannot have any Executor. And then 
to ſay that becauſe he could not have an Executor who ſhould take jointly with him, the Defen- 
dant and his Wife are not bound to make the Leaſe to him alone if he was alive, becauſe the 
Leaſe ought to be made to him and to his Aſſigns jointly, would be meerly a Deſtruction of the 
Text, for it is impoſſible to make the Leaſe jointly to him and his Executors, and to excuſe him- 
2 from making any Leaſe at all for ſuch Cauſe is an abſolute Deſtruction of the Covenant. So 
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that to take the copulative (and) in the literal Senſe of the Word, would not ſuffer either the Al- 
ſignee in Deed or the Aſſignee in Law to have any Place, but the literal Senſe of it mu * 
Nonſenſe. 
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Nonſenſe. And therefore to join the Aſſignee; i Deee- . 

. e Aſſignee, in with John Chapman in taki Leaſe- 
beads ofthe deen g af e nd tee, the en e in Linn ich bin raking the Lee _ 
as The literal Senſe: begets Ablurdity or kopofſibilies. £2 Oe 25 the Text, And foraſmuth.| 

EC or {mpoſſibility, we ought not to follow it, b 7 
ſome 'other Senſe of it, and fudh; as may ſtand with Reaſon and the 15 o toliow 1t, but to make 
is, to tale che Wastl (and) fon (or) Vis. the Conn eaton and the Intent of the Parties, and that 
ee! tC Y (and the Copulative as the Disjunctive. So that wh e an 
Wael as IT they covenanted to make a Leaſe at ſuch 4 Time to Jobe nde 4 b Ar wks 
A 805 | r Years; they ſhall bei taken in this Senſe, viz. that they ſhall make the Leafs bs . 
A Dat Age 1 Lea. And accordingly in_our Lav we may frequently . 2 

| x . 4 5 ujative, and the opulative as the Dis! Ot ne. v . * 
nike this Words\ſtand with Reaſon and the Intent, of the Parties. And hereupon vas Aten d er 
Prager ; Sm an\Adtidn-of Debr, bee the Defendant bound bimſelt by Indenture fo pay 2. . amen 
the a' ce Sum, if ſo be that the Defendant did not enfeq the Plaintiff or bis HER ee F 
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of e ah wheriche) came er his Aunt, and the Plaintiff declared that the Defendakt Sante 8 Fer. 


UL 


his'Aunr, and that he (tlie Plaintiff) required him to enfeoff hi 5 JENCANT Sante c Mt de pag 
oh la tian wid; ' to enfeoff him, and he did not enfeaff h ie. nen be 
by an Action accrued to the Plaintiff, &c. and Exception was taken to the Neale here” Fas. ect 


the Condition Was in the Disjunctive, viz. that the Plaintiff, ſhould have the Sum if the Defen! Nate e, 


dant did not enfeoff him or his Heirs and he has ſaid that he did not enfeoff HAAR 
5 k: roxio w 1s 4 nec hi no. Uke Caſes w 
| thing or the Feoffment to his Heirs, and if he, had performed any e the Se g Ha re Werke . 
Plaintiff*could not havefthe Debt; but the Declaration was held good enou h notwithſtandin been taken fo 
rhis nn Bonny the Plaintiff could n have any Heir during his 1: : So that Ihe 3 
the Oondi ion was in Words disjunctive, yet inaſmuch as the Plaintiff was alive, in Schſe it Was er 
[not unctive, for he could not have any Heir whilſt he. was aliv „ an 4 the Se Pe of the Words 6e 8 e. 505. 
re to be taken 18 enfoolf the" Plaineiff it he is alive, and if he dies, then to enfeolf his Heits, . 
ald therefore the Defendant. was driven to anſwer to the Count. Ane 35 The Plaintiff Iierg - M. 2 E., 
could ove have ung klei guriog bie Life, obere Jobs, Chapman could por have any Executor Seestr. 
dpripg'his Luise; aud ur te Condition chere n ee NigjunRtive, to erfeoff ar a Time to came 5 S. . 
h BY his Felrs'was-taken to enfeoff him if at tha Time limited he was alive, and if be was dead Nd. 
a | — then to enfeoff his Heirs, fo, here the, Covenant in the Copulative to make a Leaſe 459. n. 
at a ime ta come to him and to his Aſſigns ſliall be taken, disjunctiyely, that is to ſay, to Him in. Abr. tit. 
if he Be alive, and to bis Aſſigus if hebe | NAY ee een 
ny for ng Mgns' 16 he be dead. So that the ſaid Caſe bears a great Reſeniblagite f. . So wie 
to our Cafe" dere. And in many Caſes, Words ſpoken in the Copulatiye, ſhail be taken in the zg g. 
Disjunctive, if uch Senſe he molt ſtrong againſt thoſe that ſpeak hem. As if I am fole ſciz 91 bu Habs 0 
e of Land, and” Y Kis alſo ſole Gs of, other Land, and, Land he grant to angther à Rent Som, i. 
Charge of 20's: out᷑ off all the Lands which he and I have, the Ghantze fa 825 out of my ** 31 
. ws 414 | 14 E (ea it my whilR]. S. him - 
5 an which elf is living 
E 
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Land, and other 20 8. out ef the Land of J. S., and yet the, Grant was out © 
he cd 1 had, but the Word (and) which 1 ll Pad e 
Dog 1 che Grant disſunctive. f So if J. and.. S. give to apother all the Goods which Dina” * 
a . ſeverally by ourſelves; Goth. 7%". 
ti 2 it was ſaid, by the Book ih 19. H. 6. in a Scirę faciag to have ecution upon A Reco-/ * . N 
ry i Maintenance, if a'Man relcaſes.co-F. S. and. J. X. all Actions and Suits Which he basta Ser A x Hops 
inſM"the'ſatve' FS! and I. K. thereby all Actions and Suits which he has agajaſt either of them (9: 16+ (6). 
by himſelf are releaſed-y fo that:altho? the Word ( and). literally: couples, them, together F 
"fe the Releaſe goes to them ſeverally,, And ſo if L of the one Part, and 7. 5, and . K. 6f r. doiT 
the Gtkker Parr ſubmit. ourſelves to ſtand to the Arbitrement of certain Perſons. touching all © . 29. H. 6. 
Aerlohs between me'and'rhe ſaid J. S. and J. K. che Arbitrators may make an Award of all Actions $7 Bos. t 
between me of the one Part, and J. 8. or J. K. ſeverally, by himſelf. of the ther Part, as it ig e © 
held jn 2. R. 3. notwithſtanding the Words are in the Copulative, viz. J. &. and J. X. So in 5 15. 
the's ton Caſe in Indentures, if a Man bargains and ſells his Land to another, and covenants 0 
td make a good and ſufficient Eſtate in Fe- ſimple to the Bargainee and to his Heirs in the Term ts 
of Lin Michael then next enſuing, or within two Months next enſuing, and before the Term of 3. v. 1. . 
Sr. Michath," or within the two Months the Bargainee dies, there the Bargainor tmay and ought/=* 3: Bat: 
to ma 8 an Eſtate to the Heir of the Bargainee in the Term of St. Michael, or within the two M. 2 Ed. 44. 
Months,” and yer che Words were chat he ſhould make. the Eltate to the Bargainee and to Eis 255, l. 
Eels * which Caſe if one ſhould reſt upon the Letter, the Copulative (and) purports that he: 
*eofftnent cannot be made but to the Bargainee and to his Heirs jointly, but the Biroainee can. « 1 R. 47 
not —— any Heir in his Life time, and itherfore the Senſe of the Words muſt be ſo taken that . * 
the F offment ſnall be to the Bargainer, if he be alive at the Time, and if he be dead, then to 5 C5. l. “ 
His Heirs: | And ſo if the Covenant was that at ſuch a Day the Bargainor ſhould deliver the Evi- 3 . 38. 
r to his Heirs, there if the Bargainor dies before the Day, he ought at WT | 
the Tay ich deliver" them co his Heirs, for the Covenant cannot be literally performed," viz. to bie or“ 
him "ng ro his leite J6incly, nor das there any Poſſibility at firſt far it to be performed literally, 375. 358. Pal 
and theref, re ſuch Senſe vughe! to be made of it as may beſt be performed, and as ſtands wich 1293-1 Kol. Abr. 
Reaſon, u id that ist toltake ehe Copulative as the Disjunctive, viz. to him or to his Heirs. SH 57, 
in the Principal Caſe," the Covenant to make the Leaſe at ſuch a Day to Joby Chapman and to Cs. 1625. 
his Affigns for 21 Tears ougkt to be conſtrued! that it ſhall. be made for the Term of 21 Years 1 Vern, 259. 
ro him of to his Aſſigns, that is co ſay, to the ſaid John Chapman or to ſuch Perſon as he ſſiall 
l 8 the ſaid Jok "Chapman be then alive, and if he be not then alive, but dead, then it 
hall be made to his Aſſigus, that is, to his an in Decd; if he has made any, and if not, 
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then rather than the Covenant ſhall be loſt, it ſhall be made to his Aſſigns in Law, which are 
his Executors. 25 6.240 1s; * n N dt 10 A 

And as to what has been ſaid, that the Plaintiff is Executor of an Executor, and is not by 

the Common Law Executor to the firſt Teſtator, but is in another Degree by the Common Law 

than the immediate Executor is, Sir, this is not fo, for if I ordain by my laſt Will that J. S. 

| 2 ſhall alien my Land, and he does fo, this is my Alienation by him. So if I give Authority to 
9145. my Steward to demiſe my Land, and he dors ſo, this is my Demiſe by him. So if I give Au- 

F thority to my Bailiff to alien my Sheep or other Chattles, and he does fo, this is my Sale by 

Lok: 393-P® him. * So when a Man makes J. S. his Executor, therein it is implied to be his Intent that if 
J. S. makes his Executor, and dies, his Executor ſhall be Executor to the firſt Teſtator, for 
| Dar N. the firſt Executor intended it, and ſo the ſecond Executor is made Executor to the firſt Teſtator 

359 Godolph. by the Nomination and Election of the ſecond Teſtator, to whom the firſt Teſtator committed 

yeh: Leg: ſuch Authority of Election and Nomination. So that the ſecond Executor after the Death of the 
Exec. 255, 256. firſt Executor ſhall be immediate Executor to the firſt Teſtator, as choſen by the ſecond Teſtator 
* by Force of the Authority given him by the firſt Teſtator, and therefore he ſhall be in ſuch De- 
| gree to the Hirſt Teſtator as the firſt Executor was, or elſe all Contracts between Man and Man 

4 Ante 278 (e). Would by the Common Law periſh in a ſhort Time, viz. after the Death of the firſt Executor. 

2 Inſt. 398, 4:4. For neither the Ordinary nor his Adminiſtrator could by the Common Law have any Action of 
Debt or other Action given to the firſt Teſtator, for they could not have any Action given 
to the Inteſtate, until the Statute of 31. Ed. 3. ca 11. was made, which gives ſuch Actions to 

| Adminiſtrators. So that by this Means no Contract could be of Continuance at the Common 
SOD Law, and therefore ſuch Defect was not at the Common Law. And upon this divers Caſes 

were cited which happened before the Statute of 25. Ed. 3. And Note that in Mich, 10. Ed. 2. 

Avra bene by the Fitz, Executors 110, the Executors of an Executor brought an Action of Debt for the Arrears of an 
82. Annuity due to the firſt Teſtator, and it was well debated whether there is am Privity between them 
1 and the firſt Teſtator, and whether the Action ſhould be maintenable, and after having taken Time for De- 

> Fink an” liberation, all the Juſtices awarded that they ſhould be anſwered. And it was ſaid that the chief 
See Palm. 1:6. Purview of the Statute of 25. Ed. 3. was for the two other Actions given by that Act to Exe- 
n e cutors of Executors, viz. the Action of Account, and of Treſpaſs: for Goods carried away, which 


that from this 
Caſeof ro E4-2. Actions Executors could not have by the Common Law until they were given by Statutes, 
Time it was al. * and they were not extended by Equity to the Executors of Executors. But as to the Action 
ways allowed for of Debt, it was not neceſſary to be put in the Statute, for the Law gave it to the Executor of 
Executor of an an Executor before, and yet many doubted thereof, to remove which Doubt it was well done to 
Executor thould put it in the Act, and to make Proviſion that all Judgments before given to the contrary ſhould , 
the firtTeftator, ftand in Force, for thereby all Diſputes, which might otherwiſe have happened, are avoided. So 
en that Executors of Executors were by the Common Law, as to all Contracts, in the ſame De- 
Ha my i gree as the firſt Executors were, and might have all Actions which the Common Law gave to 
5.7% f. 9 the firſt. Executors, and ſo they might have Actions of Covenant, and if they could not, yet 
ENS they are given to Executors of Executors by Equity of the ſaid Statute of 25. Ed. 3. So here. 
. NB, 1:7. c. Richard Chapman the Plaintiff, being Executor of an Executrix, is as well an Aſſignee to the firſt 
2 Int. 30%. Teſtator as the firſt Executrix was, and ſhall as well maintain an Action of Covenant as the firſt 
x Finch 149. Executrix might have done, and therefore the Action ſhall be maintenable. EW 
% - The other Argument which they made in Support of the Declaration was, that admitting 
| ESee Accord M, Aſſigns to be a Word of Limitation, as babendem to him and to his Aſſigns, and ſo to be a void 
7 Ed. 3-63-pl. Word, as it was taken by the other Side, or admitting that it had been out of the Covenant, 
| videWenrs, then the Covenant is that the Huſband: and Wife at the End of the firſt Term ſhall make a 
Off. of Exe. new Leaſe for 21 Years to e Chapman, and he dies before the End of the firſt Term, in this 
3 Caſe the Huſband and Wife ought to make the Leaſe to the Plaintiff being Executor of the 
M. 7rd. 3.62. Executrix of John Chapman, and they ſhall not be diſcharged: of the Covenant by the Death of 
o* 2th the Party to whom it ſhould. be made. For in every Agreement made between any Parties 
SedContraKelw, the Intent is the chief Thing to be conſidered, and if by the Act of God, or by other Means 
A not ariſing from the Party himſelf, the Agreement cannot be performed according to the Words, 
00). yet the Party ſhall perform it as near to the Intent of the Agreement as he can. And the Intent 
B here was that a new Leaſe ſhould be made at the End of the firſt Leaſe; and to whom ſhould it 
be made? to this it may be anſwered, to John Chapman; and if he be dead, ſhall no Leaſe be 
x Vin, Abr. tit, Made then? yes ſurely; and to whom? to thoſe who ſhould have had it, if it had been made 
e to John Chapman himſelf; and who are they ? his Executors, and to them ſhall the ne Leaſe 
pl. 3 be made; for the Subſtance of the Agreement was that the Eſtate ſhould be made, 
| and that the Intereſt ſhould be had, and the Perſon to whom it ſhould be made was 
not the principal Point cf the Agreement. But if the Tenant. is bound in an Obliga- 
tion to his Lord, or covenants with him to do to him at ſuch a Time Homage, or Fealty, or 
other corporal Service, there if the Lord dies' before the Day, it: ſhall not be done to his Execu- 
tor or Heir, for the corporal: Service ſhall in ſuch Caſe be done to the Body of the Lord, and 
when he dies, the Thing dies alſo, for the ſame' Homage or Fealty cannot be done to another, 
tho' other Homage or Fealty may be due to the Heir. So that if the Body dies, being the chief 
Cauſe for which a Thing is to be done; the Thing alſo dies with it. But here the Term and the 
Eſtate in the Land is the principal Thing, for if it had been made to John Chapman, and he had 
died, the Eſtate had not died, but ſhould have continued during the Term. And by the 


like Reaſon if he dies before the Eſtate can be made, the Eſtate ſhall be made to thoſe who 2 
| ave 
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* H. 10 ka, 4. in the Caſe in gg. H. 6.“ where an Abbot was Parſon Impar ſonee from Time, &c. and he had an 

Fauxer de gro. Anhuity Reih Tithe &yorid the Memory of Man im Right of the Parſonage; and he brought a 
18. "Writ o Aunmity as bbot without naming himſelf Parſon, and counted upon a Preſcription in, 
him and his Predeceſſors Abbiirs,' and the Preſcription was travetſed, and found for the Plant, 


d. den. e nech there every Word of the Verdict was true, and yet Rttaint 1a. cu che Juryy tor when he 
good Caſes there brought the Writ by the Name of Abbot, and as ftith' claimed the Annuity, he was not ſeiged of 


ts DE that Form, but as Parſon, and becauſe he did not claia it as Parſon, they ought not to have: 
» vin. abr. ut. found the Tue for him; ſo that altho' every Word of the Verdict was true, j et / theit Verdict, 
Intent A. pl. 4. was falſe, for the Words of the Verdict and the Intent of the Verdict did not agree together. 
© Ante 287 (a), * Wherefore the _ in every Matter ought to be reſpected,” and if this be performed ic is ſuffi- 
cCi—ent, altho' the Words are not performed. So here in our Caſz'the Intent of the Covenant is 
4 See the Books performed, if the Leaſe be made to the Extcutor,'altho' the Words were tflat it ſhould be made 
cited kat s ro the Teſtator hithſelf. And as to the Objection made, viz! e that if the Læaſe ſhould / be made 
the Caſe. to the Plaintiff, it would have quite another Effect than if it had been made to the Feſtator him - 
H. 1 Hl 6. Telf, becauſe if it is made to the Plaimtiff, he will hot have it to the Ute of the firtt Teſtatot, nor 
17. per Fa & ſhall it be accounted Aſſets in his Hands of the Goods of the firit'Teftaror, Sir, * rhis is quite o- 
Nun. therwiſe, for the Covenant was made to the firſt Teſtator, and the Title thereto was derived from, 
| him to the Plaintiff, and that which is done in Performance of the Covenant ought to be in the 
5 v. 32-H.8. Plaintiff in the ſame Degree as the Covenant was in him, ſo that he ſhall have the Leaſe in the 
B. N. C. like Manner as he had the Cgvenant, which was the Cauſe and Origin of tht Leaſr. And thtre- 
3 1 . ſore, it was ſaſd, if an Executor aſſigns Auditors to one Who was Accountant to the Teſtator, 
2. cap. 18, fo. and the Auditors find him in Arreats, the Action of Debt, which the Executor ſhall have; ſhalt 
* be in the detinet only, as it is taken in 11. 7. 6. for the Debt ſhall Be in him as Executory and it 
Co. Li. 175. a. has Reſpect to the Foundation of it. So if a Man has a Villain for Years as Executor, and the 
Att. 5:3 Villain purchaſes Land, and the Executor enters, the Land ſhall be to the Uſe of the Teſtator. 
pl. 1. Wess and ſhall be Aﬀets in his Hands, becauſe to ſuch Uſe he was poſſtſſed of the Villain, Who was 
6. 181. b. tlie : Cauſe of the r Ws here the Covenant which was the Cauſe of the Leaſe came 
Godb. 30. to the Executor in Right of the Teſtatot, and in the fame Right ſhall the Leaſe be poſſtſſed; 
Les 183. 54. for which Reaſons it ſeemed to thetn that the Plaintiff ſnould recover. And theſe Grounds and: 
Wentw. Off. of Reaſons were amplified with many Caſes, all which it is not my Deſign to recite at large - 
3Danv.Abr.q77. And after theſe Arguments had, all the four Juſtices of the King's Benchjaffembledthis pre- 
8 Ro Trinity Term eee in Fleeiftreet, in the Chamber of Callin- Chief Juftice' of Eng- 
2835 . lang, to confet together upon this Matter. And they all unatimouſly agreed har the Action was 
. INT maintenable,” And the Chief Taſtice told me that the principal Reaſon which ſatisfied him Was 
ee, rhe latter of the 'two 


e two laſt Agguments; and the Opinion of the other Juſtices was necordingly. 
FT le. rh rent. * . ' _—— x — K 
Wherefore the ſame Terin they gave Judgment for the Plaintiff without arguing the Natter t 
lange, and the Judgment was as follows, (Bm (ert d an) el cid en aid vet 
Iii 1511! 0 009% 01 io nenn | 


1 5 ne nern wy Is, STILL „ lets; j 168 11 09011 
e which Day before the Lady the Queen at W:fminſter came the Parties aforeſaid by their 
Reel. Attornies aforeſaid. Whereupon all and ſingular the Premiſſes being ſeen, and by the Court of the 
x Judgmertz Lady the Queen here more fully underſtdod, and mature Deliberation being had thereupon; for 
235, 240. That it ſeems to the Court of the Lady the Queen here that the Declaration aforeſaid and the Mar- 

teter therein contained are good and ſufficient in Law to compel the ſaid Robert to anſwer to the 

© aid Declaration, whereby the aforeſaid Richard ought to recover his Damages by Occaſion of the 
Premiſſes: But becauſe it is unknown to the Couft of the Lady the Queen what Damages the 
aforeſaid Richard has ſuſtained as well by Occaſion of the Ptemiſſes as for his Coſts and Charges 
by him about his Suit in this Behalf exp-nded, therefore the Sheriffs are eommanded that by the 
__. . Oath of good and lawful Men of their Bailiwick they diligently enquire what Damages the 
aaforeſaid Richard: has ſuſtained ag well 'by Occaſion of the Premiſſes as for his Colts and 
Charges by bim about his Suit in this Behalf expended, and the Inquiſition which they ſhall 
take thereupon to* ſend to the Lady the Queen at Weftminfler on Wedueſday nextlafter the Octave 
of Sf. Micbael under the Seals, &c. and the Seals; &c. together with the Royal! Writ to then 
©," thereupon directed, &c. The ſame Day is given to the aforeſaid Richard there, & c. Ar which 
Day before the Lady the Queeri'at Weſtminſter came the aforeſaid" Richard) by bis Attorney afore+' 
zee fag: And the Sheriffs returned a certain Inquiſition before them taken at che Guildball of che 
EQity of London ſituate in the Pariſh'of Sr. Latertnte in the Old Jeury in the Ward of Cheap of 
the ſame. City, the'26th Dy of September in the ſeventh Year of the'Reign of the Lady the Queen 


„ , + NOW, hereby it is found t at the aforeſaid Rit hard hath' ſuRtaitied Damages by Occaſion of the 
Bed Ty Premiſſes, beſides his' Coſts '#hd"Charges\ by him'about his Suit in this Behalf/expented,'to the 


Ame of 330 l. and reien Therefore it is tonfidered that the 
. aforeſaid Ri Bard recover againſt the aforeſaid Rober! His Damages aforeſad fodmd by the Ingaett 
Afoteſaid, and alſo 12 J. for his Coſts and Charges Aforefaid to the aforeſaid: RizBard By the Coutt 
of the ſaid Lady the Queen hete by his Aſſent of Encreaſe adjudged, which ſaid Damkges a- 
unt in eo te 37.1 And ee aid in Meter Sen i 
njount in the whole 347 1. And, the aforeſaid RoPerr in dert y, K. 


1 . 


4 ert I; 107 x 'TH 
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Oſpborn venſus Carden, &c. in B. KR 493 
A "Report of a Judgment given in the King's Bench by the Juſtices of the ſame Bench in 
. Michaelmas Term in the ſeventh and eighth Nears of the Reign of Queen Elizabeth, upon | 
4 ſpecial Verdict found in an Action of Treſpaſs brought by Margery Oſborn Plaintiff, 
againſt Thomas Carden and John Joy 


' Defendants. And the Record thereof appears among 1 ao 
tbe Records of Michaelmas Term 6 & 7 Elizabeth. Rot. 136. ji Gene 


772 ad 4", | +123 bas - "> — 8 

T appears by the ſaid Record that Margery Oſborn, in Eaſter Term laſt paſt before the ſaid Term A woman 
1 of St. Michael, exhibited a Bill of Treſpaſs againſt Thomas Carden and John Joy for breaking woo, ſha 7 
and entering into her Cloſes and Houſes at Ledes in the County of Kent the 20th Day of Fuly in he Huf- 


7 ly with the | 
zth Year of the Reign of the preſent Queen, and declared of her Graſs ſpoiled, and of 40 Cart-loads l Isg 
of Underwood cut and carried away, Fc. to the Value of 401. 


The Defendants pleaded not- Land, it alt 
guilty, and the Jury as to the 40 Cart-loads of Underwood found the Defendants not-guilty ; 2 Hate 2 


he Huſband'i 
and as to the reſt of the Treſpaſs they gave a ſpecial Verdict, and found that Thomas Ford was n 
ſeized in his Demeſa as of Fee of the Meſſuages and Tenements in which the Treſpaſs was aſſigned, 1 N. 
and held them of MWarbam Seintleger as of his Manor of Ledes in Socage, viz. by Fealty and Rent, Abr.46-H. pl. a. 


and died ſo ſeixed thereof; and that the Tenements were of the Tenure and Nature of Gavelkind, : Finch 107% 
and always partible amongſt the Heirs Males. And that after his Death the Tenements de- W N 
ſcended bo Foo Ford, then being of the Age of 16 Years, and to Walter Ford, then being of the J. C. 118. 


x Bac. Abr. 303. 
Age of 5 Years and a half, as Sons and Heirs of the ſaid Thomas, according to the Cuſtom a- 14 an 
foreſaid, and afterwards John died without Heir of his Body, after whoſe Death his Part deſcen: 38. vis. Abi, 
ded to the ſaid Walter as his Brother and Heir, which Walter at the Time of his Death was of ut. * 
the Age of 5 Lears and a half, by Force whereof the ſaid ps 1g now Plaintiff being natural?” 
Mother of the ſaid Waller, as Guardian in Socage, ſeized the 


y of the ſaid Walter, and entered 
into the Tenements, and was thereof poſſeſſed. And being ſo 


poſſeſſed, ſhe took to Huſband Th 
mas Oſborn, whereby he and the ſaid Margery were poſſeſſed. And they being ſo poſſeſſed, the 23d 


Day of June in the zd Year of the Reign of the preſent Queen, by their Indenture bearing the 
ſame Date, demiſed and leaſed the fame Tenements to the ſaid Thomas Carden, to have to him and 
to his Aſſigns from the Feaſt of Str. Michael the Archangel next enſuing the Date of the ſaid In- 
denture, unto the End and Term of 8 Years thence next following. By Force whereof he was 

ſſeſſed, and being ſo poſſeſſed, the ſame 23d Day of June he leaſed the ſame Tenements to the 
Fa Jobn Joy one of the Defendants, to have and to hold to him unto the End of 4 Years from 
thence next enſuing; by Force whereof he entered, and was poſſeſſed, and he being ſo ed, 


the ſaid Thomas Oſborn the 10th Day of June in the gth Year of the Reign of the ſaid Reben Queen 
died, after whoſe Death the ſaid Margery, claiming the Tenements as Guardian in Socage to 
the ſaid Walter in Form aforeſaid, entered into the Tenements, and was thereof poſſeſſed until 
the Defendants, at the ſaid Time when the Treſpaſs is alledged to be done, re · entered into the 
Meſſuage and Tenements aforeſaid, upon whoſe Entry the ſaid Margery has ſued her Bill. And 
further they ſaid, that the ſaid Malter Ford was yet within the Age of 14 Years, viz. of the A 
of 12 Years. And upon this the Jury prayed the Advice of the Court, whether the Entry of 

ſaid Margery, notwithſtanding the Demiſe aforeſaid, was lawful after the Death of the ſaid Thomas 
Oſborn, or not: And if it ſeemed to the Court that the Entry of the ſaid Margery was not lawful, 
then the Jury ſaid that the Defendants were not guilty ; and if it ſeemed to the Court that the En- 


try of the ſaid Margery was lawful, notwithſtanding the ſaid Demiſe by her Huſband and her made 
as before, then they ſaid that the Defendants were 


guilty of the reſt of the ſaid Treſpaſs alledged 
againſt them, in Manner and Form as the Plaintiff h 


ad alledged, and then they aſſeſſed Damages 
to the Plaintiff, beſides her Coſts, to 11/7. and for her Coſts to 5 J. 


And upon this Verdict the Counſel for the Plaintiff, taking the ſaid Demiſe to be voidable by 
the Wife, and that her Entry was lawful, oftentimes prayed the Judgment of the Court, and the 
Defendants prayed their Judgment that ſhe might be barred, and the Matter was frequent! 
touched and debated as well by the- Juſtices as by the Counſel for the Parties. And at laſt the 
Court awarded that the Baintiff ſhould recover, becauſe the Demiſe did not bind the Wife longer | "ISI 
than the Coverture. For the Law gives the Guardianſhip of the Body and Lands of the Infant 218. .. * 
to the Wife being his Mother, or other of his Parents or Anceſtors, for the great Affection which 
the Law preſumes to be in the Mother, or other Parent or Anceſtor towards the Infant, for greater 
Love there cannot be, in the Suppoſition of Law, than the Anceſtor has for the next of his own 
Blood; and it is an old Saying, that Love deſcends, and is tried to be more true than aſcending. 
For which reaſon the Law, which greatly tenders the Preſervation of Infants, has appropriated the 
Care of them and of their Lands in Socage to their Parents, and for Default of them, to their 
other Anceſtor who is the next in Blood and in natural Affection to them. And all this is for 
the Advantage of the Infant, and not of the Parent, or other Guardian, for the Guardian ſhall 


reap no Benefit from it, but the Infant, for the Guardian ſhall maintain the Infant with his Land 


and of the reſt of the Profits ſhall render an * Account to the Infant. 


| So that the whole Eſtate Vas Jerk. 
_ Intereſt of the Guardian is to the Uſe of the Infant, and no Part of it is to the Uſe of the Guar- 2 F. Wn. 121. 


jan. And therefore if the Guardian in Socage dies, his Executors ſhall not have the Ward- — oof ng 
ſhip of the Body, nor of the Lands of the Infant, for they ſhall have nothing but what the Teſta- 


2 Finch 9, 147- 
tor had to his own Uſe; and alſo the Executors have not ſuch a natural Affection for the In- age f re mg 
fant as the Teſtator had for him, and therefore when the Guardian is dead, the Executors ſhall 


Abr. 68 1. Via 
} Abr. tit. Guar- 
not have the Wardſhip, but the next Ance or to the Infant, a 


who has the like natural Affection for dian N. 4. pl. 5. 
4 F | him, 


1 Finch 144. 


d x Finch 141. 
2 Finch 147. 
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Calvin's Caſe, 
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pl. 12, 


Abr. 632, 
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vis 


c Dr. & Stud, 
lib. 1. cap. 7. 
Co. Litt. 351. a. 


And Hivers other Things were ſuid by 
Mile, for which.Reafon Judgment was 


6 JUSIJOC. © #11witi ww; ÞB Þb 
+ 
112 


- 


the Juſtices more at la 
enteted, as follows. 
ö 6 21018 8 21 DO 1999 en wt 8. 3.4 
Agtarnies aforeſaid, ,w 


Judgment, 


| at 4 | the Parties aforeſaid by their 
all and ſingular the Premiſſes being ſeen, and by the Court of the 

Lady the Qucen here more fully 

conſidered, that:theraforeſaid 


gf Inareaſe adjudged,” which faid 


underſtood; and mature Deliberation being thereupon had, it is 
recover àgaioſt the aforeſaid Thomas and John her Damages 


aſoręſaid hy the Jurors aforeſaid in Form aforetaid! aſſeſſed, and alſo 4 J. 155. for her Coſts and 
Expences aforeſaid to the ſame Margery 


by the Court of the Lady the Queen here with her Aſſent 
Damages amount in the whole to 16/. And the aforeſaid To- 
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mas and Jebn be taken, Oc. 
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udgment given in the Cort of Wits and Liveries by Sir Wilfiam Cecil 
* Ingle One] bereany of er Fad the Late, Mall of th me Cort a7 


of the Counſel of the fame Curt, in Michaelmas Term in the ſeventh and eighth Years 

" the Reign of our Sovereign Lady Queen Elizabeth, upon a Bill extybited in the fame my 
er John Carell an Infant and Ward of the Queen, by John Carell Attorney of the Court 
c the Dutchy of Lancaſter his Grandfather on tbe Part of the Father, and Prochein Amy, 
0 . * 
* againſt, Richard Cuddington Eſquire 


. Fant on the, Part of his Mother, touching the Point whether the ſaid Grandfather or Grand- 
mot ber ſhould be Guardian in Socage to the ſame Infant,  ' ' © nu 

we. n as of Fee af Mbere »pon 
and in the Manor of Great- Livermore in the County of Sffolk,” and alſo o pM Seals Pad — 
nor of Suilterton, otherwiſe Clareball and O7dball in the County of Notfall, and he had to Wife warte Wife 
he ſaid: Elizaberb, and conveyed to her for Term of her Life for ber Jointure the Manor gf Fine fur Grane 
Great-Livermore, and afterwards died ſeized of the Reverſſon thereof, and alſo, died ſeized of. rhe Tan Render Re. 
ſaid Manor of Suitterton, having Iſſue by the ſaid Elizabeth, John Buckenbam and Dorotby Bucken- wainder in Fee 
bam. And afterwards the ſaid Jobn Buckenham entered into the ſaid Manor of Suitterton, and be- K 
ing ſeized thereof, and of the Reverſion of the Manor of Great- Liver mare, died without Iſſue, by Wite, and Huſ- 
whoſe Death the ſaid Manor of Switter/on, and the Reverſion of the ſaid Manor of Great Livermore die, raving it 
deſcended to the ſaid Dorothy, as Siſter and Heir of the ſaid Jobn Buctenbam, by Reaſon wheceaf ſve undet 14 
ſhe entered into the faid Manor of Suitterton, and was, ſeized thereof, and of the Reverſion: of 6h ge 
the ſaid Manor of Great-Livermore. And the ſaid Dorothy being ſo ſeized took to-Huſband The dn the Pere af 
mas Carell Son and Heir apparent of the ſaid Jobn Curell Attorney of the wy | 


. 


* . 
| 


NE Cafe was thus. One Thomas Buckenham Eſquire was ſcized in his Dem, 


, utchy, whereby be der ede, 
and the ſaid Dorothy were ſeized of the ſaid Manor of Suitterton, and of th Jo PO SY er heeble to the 


. nor or” e Rexefſſon of the Brandon en 
ſaid Manor of Great. Livermore in Right of the faid © Dorothy, and 175 being ſo a Fine the Part of the 
Man | 

Reverſion of the other Manor to one Richard Noy in Fee, and cook back by Grant and Render 
Eſtate to them and to the Heirs Males of the Body of the ſaid Thomas Carell! by him upon the rte the la 
Body of the ſaid: Dorothy lau fully begotten, the Remainder ro the right Heirs of the ſaid Dorotiy tance of the Fee- 
in Fee. And afterwards the ſaid Dorothy died, having Iſſue the 12d obn Carell an Infant be- beau fo 
gotten upon her by the ſaid Thomis Carell. And aftetwards and now lately in the Time of the bility deſcend 
preſent: Queen the ſaid Themis Carell died, the faid John Carell, his Son and Hei being within _ CC 
the Age of 24 Years; after whoſe Deach as well the Manor of Suitterton, as the Reyerlign of the Site, or to any of 
Manor of Great- Livermore 'deſcended'to'the ſaid Joby Carell the Infant. :cauſe: the 


ant. And becauſe, the Re, dasses boos 
verſion of che ſaid Manor of 'Grea/ Z#tnmors was held of the (ON: THe mage ts ths 


they are in equal 
N Degree as to the 


| Quien, as of the late diſſolved Wifefromwhom | 
Abbey of Bury in the County of Suffolk by Kaige Srelce, 0 75 ce, be Wadde d deer 


858 and not in capile, the Wardſhip as but on the other 
well of the Body of the hid Fobn' Carell che Infant, 28 bf che Reverftan of the ſaid Mano: of e 
Livermore belonged to the Queen, and the faid Manor of Suitterton was held of the iſhop of Nor- — — 2 
chich in Socage. And the ſaid*Rzchard Cudllington, who after the Death of the ſaid: , mas Bucken- as ſhe by the 

bam had married the ſaid Elizabeth, pretending to be Guardian in Socage to the ſaid Fobn Care!! A 
the Infant, of the ſaid Manor of Suitterton, in Right of his Wife Grandmother to the ſame In- Fer-Ample, thoſe 
fant on the Part of his Mother, had entered into ſame Manor, and had taken and detained — 
Iſſues and Profits of it to the Uſe of the ſaid Infant. And the ſaid Ipfant by the ſaid Jabn Ca- 
rell his Grandfather exhibited his Bill in the ſaid Court againſt the ſaid Richard Cuddington, com- Poſbbilicy dbe. 
plaining that the ſaid Richard had r r into the ſaid Manor, and taken the Rents, 8 3 
Idues, and Profits of it, and detained t e Evidences thereof. A d the ſaid Richard Cuddington 2 — 
made his Anſwer, and the faid Infant rephed, and in the Bill and Pleading all this ſaid Matter ur Grone. 
was diſcloſed. And the whole was reduced to one Point, viz, whether 7obn Carell Grandfather 1. C. 118.b. Vin. 
to the Iafant on the Part of his Father, or the faid E:zaþeth being Grandmother to the Infant 3 of 22 
on the Part of his Mother, ought to be Guardian in Socage to the Iufant of the ſaid Manor of Pot a 

Suitierton. For if John Carell the Grandfather ought to be Guardian in Socage, then the En-: But See Cary's 
try of the ſaid Richard Cuddingion into the ſaid Manor, and the taking the Profits, and detainipg t, 537, 180. 
the Evidences thereof, was not lawful; but if the ſaid E Zabetb ought to be Guardian | win Glens ofa 


* 
16 


d . s ; W page 8 S in Socage, — ſeized of an 
and not the ſaid John Carell the Grandfather, then the Entry of the ſaid Richard Cuddi n 


7 on a Limitation i 
Huſband, and the taking the Profits, and detaining the Evidences of the ſaid 1 Remainder to 
rr Wenne ce r ce Crantiaker 
d , ee eee. e Cont wad net eee e e eee. e 
And 7obn Carell the Grandfather apprehended that he ought to be Guardian in Socage, becauſe Forthe Plaintif 
two, Eſtates of Inheritance in the ſaid Manor of Sutterton are deſcended to the Infant from two 
ſeveral Anceſtors, the one is an Eſtate- tail in Poſſeſſion to the Heirs Males deſcended to him 
from his Father, the other is an Eſtate: in Fee-fmple'in Remainder deſcended to him from his 
Mother. And the ſaid. John Carell the. Grandfather is Grandfather and next Anceſtor to the In- 
fant on Part of his Father, and if the Infant ſhould die, he is net inheritable to either of the 
Eſtates, for if che Inlant ſhould. die having Iſſue, then the Iſſue would inherit, and if he ſhould .. © 
die without Iſlue, then the Eſtate · tail to the Heirs Males is determined, and there is none to in 
herit it. So that he being Grandfather cannot poſſibly reap any Advantage from the Death of the Ms 
Iſſue, in reſpect of this Eſtate; no more can he in reſpect of the Fee - ſimple. But the ſaid EA 
abel h the Gtandmother may have Advantage from it; for when Themas Carell and Dorothy his 
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Wife gave the Fee-ſimple of the Manor hy Fine to Richard Noy, and took back an Eſtate to 

them and to the Heirs Males of the Body of the ſaid Thomas Carell by him begotten upon the 

Body of the ſaid Dorothy, the Remainder to Dorothy in F ee, now Dorothy was a Purchaſer of the 

Fee-fimple, for her former Eſtate in the Fee · ſimple was out of her by the Fine, and veſted in 

Ney the Conuſee, and ſhe by the Grant and Render in the Fine had the Fee ſimpſe back from 

Ney the Conuſec, as a hew Purchaſe, in which Caſe if ſhe had died without Iſſue, the Fee-ſimple 

ſhould have deſcended to the Heirs on the Part of the Mother of the ſaid Dorothy, in Default of 

Vin. Abr. tit. Heirs on the Part of her Father. And ſeeing that ſhe had Iſſue, if that Iſſue ſhould die without 

Heir W. a. pl. g. Iſſue, the Fee-ſimp!e would deſcend in the ſame Manner, viz. to the Heirs on the Part of the 

Father of Dorothy, if there be any, and if not, to the Heirs on the Part of the Mother of Dorothy, 

which is the ſaid Elizabeth. And perhaps the Land might deſcend to the Brother of Eliza- 

beth, if ſhe. has a Brother, and if not, to ſome Coulin of Elixabetb, and from ſuch Brother or 

other Couſin to Elizabeth; ſo that here there is a Poſſibility for Elizabeth the Grandmother to 

have the Land by Deſcent, if the Heir ſhould die without Iſſue, but there is no ſuch Poſſibility 

in favour of the ſaid John Carell being Grandfather on the Part of the Father. For Thomas Ca- 

rell the Father, and his Anceſtors, and all his Blood are Strangers to Dorothy the Purchaſer, and 

there is no Poſſibility that the Land could deſcend to them, if Dorothy or her Iſſue ſhould die 

without Iſſue. And therefore if the Queen had not had the Wardſhip of the Body of the In- 

fant, and he had had no Land holden by Knight's-Service, yet Elizabetb the Grandmother ſhould 

. not have had the Wardſhip of his Body, becauſe the Law preſumes that the Heir would not be 

: ſo b ſafe in her Wardſhip, as in the Wardſhip of the ſaid Jobn Carell being his Grendfather on 

Lg the Part of the Father, to whom there is no Poſſibility of the Land coming by Deſcent, and 

Sac 's Note? who can have no Expectation of Gain by the Death of the Heir. And as ſhe ſhould not have 

Inſt. 32. had the Wardſhip of the Body, ſo ſhe ſhall not have the Wardſhip of the Land, where the Queen 

, has the Body. For the Law which directs the Wardſhip of the Body of the Heir in Socage, where 

he has no Land holden, by Knight's Service, gives the ſame Direction for the Profits of his Land 

holden in Socage, whether he has Lands holden by Knight's-Service of the Queen (not in capite) 

or of any other. So that the ſame Law, and no other, remains in Regard to his Lands, altho' 

another has his Body; for which Reaſon the ſaid John Carell apprehended that he, being Grand- 

father on the Part of the Father, ſhould have the Wardſhip of the ſaid Manor of Suitterton until 
the Infant came to the Age of 14 Years, and not the ſaid Elizabeth, nor her Huſband. 

E ee for be On the contrary the Defendant ſaid, that firſt of all it is to be granted that two Inheritances in 

Defendants the Manor of Suitterton are deſcended to the Infant, the one in Tail, and the other in Fee, both 

i which are in him, and although the Grandmother on the Part of the Mother be nearer to the Poſ- 

fibility of having the Fee · ſimple by Deſcent, if the Infant die without Iſſue, than the Grandfather 

on the Part of the Father is, yet it is as abſolutely impoſſible for the Grandmother on the Part of 

the Mother to have the Land by Deſcent in Reſpe& of the Eſlate - tail as it is for the Grandfather _ 

on the Part of the Father to have it, for both the one and the other are utterly incapable of hav- 

ing the Land in Reſpect of that Eſtate, becauſe neither of them come under the Tail; and there- 

fore there is no Poſſibility that this Eſtate-rail ſhould deſcend to either of them. Then here, al- 

though both the Eſtates of Inheritance are in the Heir, yet the one is before the other, viz. the 

Eſtate· tail is before the Fee · ſimple, and precedes the Fee · ſimple. For if the Lord paramount 

would make Avowry upon the Heir, he ſhall not avow upon him as upon his very Tenant, but 

| be ought to ſhew both the Eſtates, and ſhall avow upon him as upon his very Tenant by the 

© 2 Co. 61.z, Manner. For the Fee ſimple does not merge the Eſtate-tail precedent, as it ſhall do an Eſtate 

3 Co, 74.b,75-2. for Life, but the Eftate-tail remains, and is executed, and is in Poſſeſſion, and the Fee-ſimple is 

expectant, and not executed. For if the Eſtate-tail here is executed by Entry, or by Scire ſacias 

grounded upon the Fine, and the Iſſue die without Iſſue of his Body; the collateral Heir ſhall 

have another Scire facias to execute the Fee- ſimple, which proves that the Fee-ſimple is not exe- 

cuted, but the Eſtate- tail, and that the Eſtate- tail is an Eftate in Poſſeſſion. And in Reſpect 

thereof ſhall the Profits and Iſſues of the Manor be received; for if the ſaid Dorothy and her 

Huſband had conveyed the Fee-ſimple to another, reſerving the Tail, yet the Profits ſhould 

be taken and received in reſpect of the Tail. So that the, Fee is not the Reaſon of ſeizing the 

Heir, and taking the Profits by the Guardian in Socage, but only the Eſtate-tail, to which the 

Grandmother here is as much a Stranger as the Grandfather is. But if the Heir had pot had any 

Land holden by Knight's- Service, ſo that the Queſtion here had been which of them ſhould have 

the Wardſhip of the Body and Land, there indeed it might have gone againſt the Grandmother, 

-- becauſe it might be objected in that Caſe that if ſhe ſhould have the Wardſhip of the Body of the 

Infant, ſhe might perhaps, by deſtroying him, be nearer to the Land, that is, if he had no Heir 

on the Part of the Father of Dorothy, for if he dies without Iflue, the Eſtate-tail is determined, 

ang the Fee ſhall be executed) in the collateral Heir, which might by Poſſibility bring the L and to 

the Grandmother. But here no ſuch Objection can be made, for the Queen has the Wardſhip 

of the Body, fo that that Point is put out of Queſtion. And the Matter in Diſpute here is in 

tegard to the Land only, and the Perception of the Profits thereof in reſpect of the Eſtate-tail, 

to which the Grandmother is as much a Stranger as the Grandfather is, and in rei veritate they 

e Cs. Litt. 88. a. ate in equal Degree; in which Caſe ſuch of them as firſt enters into the Land ſhall hold it a- 

Flach ai. gainſt the other, for the other ſhall not deveſt it if he has not a better Right, which he has not 

2 At. here, for they are in equal Degree, and therefore inaſmuch as the Defendant entered into the | 

58. pl. z, 3. Land, as Guardian in Socage, in Right of his Wife the Grandmother of the Infant, before the 

| Grandfather of the Infant entered, he ſhall hold the Land againſt him, quia in equali jure melior 

et conditio poſſidentis. As if upon the Render of che Eſtate- tail by the Fine the er; pd 
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Caſe the Defendant, being Sue to the Grandmother on the I 1885 the 
| kept his Poſſeſſion, and the Grandfather on the Part of the Father ſhould not have deveſted it out 
| 708 , becauſe they are in equal Degree to the Tail, for which Reaſon he chat fitſt gets the 
12 5 ſhall hold it againſt the other. So is ix as the Caſe now ftands, and therefore He preyed 
ĩ0 K niet with his Poſſeffion. ae e * A V6) US ee mad K TRIS Un (103101? 8.” 
And afterwards, this belog a” difficult Point, the Court made the Purties to agree 
in a Caſe containing the Matter, which was delivered in Writing by the Court to the Lord 
e# Chicf Juſtſce of the Common Bench, and to Saupders. Chief Burton of the Exchequer, "Who 


wete of Counſel with the Court, to have their Opinions therein, who upon great Advice ant 
Conference with” the other Jaſtices declared it to be cheir reſolute Opinion”. that Jobs Carell tbe 
Grandfather on the Patt of the Father dugu to be Guardian in Socage of che ſaid Manor, 1 


that the Law was the ſame in Regard to the Land only; as. it ſhould be in Regard u 13 4 
and Land togetlier, if both were in Queſtion. And upon this the Court gave Judgment arcotd- 
ingly, as appears by their Deeree made in the Cauſe, which: Deeter follows entire except in the 


Rebearſal of the Pleading; which being no more chan à State of the Caſe, I have for Brevity's 
Sake omitted it, as a Thing not very materlal to be recitc e. 
t en. d en les Mn 104 99126 nant) | 561 930199 (14214) 9893 viel - 


And after upon the hearing and debating of the ſhid Matter before'the Maittt and Counſet-of 11. nas. 


the faid Court of Wards and Liveries, it was agreed by the Counſel learned of both the ſaid Par- 
ties, that a Caſe ſhould be put into this Court touching the Matter whether the ſaid Jobn Carell 
the Grandfather of the ſaid Ward, or the ſaid Richard Cuddingion and Euzabeth his Wife Grand - 


mother of the ſaid: Ward, ſhould and ought by the Law to take the Iſſues and Profits of the ſaid 


anors; Lands, and Tenemetits of the f4id Jabn Carell the Son holden in Socage, as Prochein 
Au to the ſaid Infant; | Whereupon a Caſe was agreed upon by the faid Parties, and the ſame 


Cale put into this Court by the "Counſel. Jearned of the Defendant; And the ſaid Maſter and 


Counſel of the ſaid Court delivered the ſaid Caſe to the Queen's Juſtices being Aſſiſtants to the ſaid 
*Coutt for all Matters in Law ariſing in the ſaid Court, who upon, great Adviſement and Confe- 
tence with the reſt of the Queen's Juſtices declared to the ſaid Maſter and Counſel of the {aid 
"Court their reſolute: Qpinion of the Law touching the ſaid Cafe, And foraſmuch as upon the 
hearing and debating of che ſaid Matter in this Court, and alſo by the Opinion of the ſaid Juſ- 
rites, it appeared to this Court that the ſaid John Carell the Grandfather is Grandfarher to the 
Infant on the Part of the Father of the ſaid Infant, and that the ſaid Lands and Tenements 
could not by any Poſſibility defcend or come to the faid Fobn Carell the Grandfather, nor td any 
the Heirs of the ſaid Infant on che Part of his aid Father, and it to this Court chat the ſaid 
Manors, Lands, and Tenements may by Poſſibility deſeend and come ro the ſaid Elianbeth Grand- 

mother ro the ſaid Infant, and to others of the Blood-and Heirs of the ſaid Infant on the Part 
vf his faid Mother, for that the ſaid Derat hy his ſard Mother was a Porthaler of the Fee · ſimple 
of the Premiſſes; and ſo for the Caufe of the Poſſibility of the Inheritance of the Fee · ſimple 
that may deſcend to the faid Blood of the Part of the Mother of the ſaid Infant, neither the ſaid 
Ekzubeib, nor any of the Part of the Mother of the ſaid Infant, to whom the Inheritance of the 
* Fremiffes by Poffibility may deſcend, may by the Law have the Cuſtody of the Body or Lands 
of the ſaid Infant holden in Socage, but ate diſabled thereunto by the Laws of this Realm, by 
"Reaſon whereof ſhe may not by Law be preferred to be Prochein Amy and Guardian in Socage of 
the ſaid Infant. Therefore and for divers other good Conſiderations and weighty Cauſes the 
ſaid Maſter and Counſel of the faid Court moving, it is now ordered and decreed by the faid 

+ Maſter and Counſel of the faid Court, that the ſaid John Carell the Grandfather ſhall and may 
from henceforth peaceably gnd quietly take, perceive, and have all the Rents, Iſſues, Revenues, 
und Profits of the ſaid Manor of Suifterton, and of all other the faid Lands, Tenements, and He- 
reditaments in Switterton or elſewhere in the faid County of Norfolk, being of Socage Tenure, as 
Procbein Amy to the faid Infant, to the Uſe of the faid Infant, without any Let or Interrup- 

tion of the ſaid Richard Cuddington and Elizabeth his Wife, or either of them, or of any other 
| Ferſon or Perſons by the Comtnandment or Procurement ef them or either of them. And it is 

further ordered by the ſaid Court, that the ſaid Defendant ſhall at or before the Feaſt of Eaſter 
next coming pay or cauſe to be paid to the faid John Carell the Grandfarher, to the Uſe of the 
laid John Carell the Son, all the Rents, Revenues, and Iſſues of all ſuch Socage lands of the ſaid 
Infant in the ſaid County as they have received ſince the Death of the ſaid Thomas Carell Fa- 
ther of the ſaid Infant. Nevertheſefs it is further ordered by the faid Court, that the ſaid John 
Carell the Grandfather ſhall permit and fuffer the ſuid Defendant and this Aſſigns to have and oc- 
cupy the ſaid Lands and Tenements in 'Suitterton aforeſaid until the Feaſt of &. Michaz! the Arch- 
angel next coming, yielding tlie — 28 45 and Charges for the fare, which was yielded and 
paid for the ſaine to the faid Tn C 
the ſamie, | 
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Report of 4 Caſe argued in the King's Bench before the Juſtices there in Michael. 
mas Term in the ſeventh and eighth Years of the n= in of Queen Elizabeth, and adjudged 
in Trinity Term in tte eighth Tear of the Reign of the ſaid Lady thr Queen, pon a Bill 
, Treſpaſs brought by Henry Sharington and Gabriel Pledall P wi 4, againſt Thomas 

Strotton and others Defendants. And the Record appears amongſt the Records of Michael- 
mas Term G & 7 Elizabeth. Rot. 253. and it was read as follows,, 


| * Len 921. 41G mmer, an | Fi \ 81 177 9 bk 3 ; 
Mich. Term BE it remembered, that heretofore, viz. in the Term of Eaſter laſt paſt, before the Lady the 
6 & & Ret. AF Queen at Weſtminſter came Henry Sharington Eſquire and Gabriel Pledail Gentleman by The. 
53. Wilts, _ ; f | 
Declaration, mas Stranſham their Attorney, and brought here into the Court of the ſaid. Lady the Queen then 
2 there their certain Bill againſt Thomas Strotton, Walter Gale, Edward Metberbead, Richard Ad- 
b. ridge, Robert Prater, Henry Maſſey, and Jobn Gilden in the Cuſtody of the Marſhal, &c. of a 
Plea of Treſpaſs; and there are Pledges of proſecuting, viz. Jabn Doe and Richard Roe. Which 
ſaid Bill follows in theſe Words, viz. Hilts. viz. Henry Sharington Eſquire and Gabriel Pledall 
Gentleman complain of Thomas Strotton, Walter Gale, Edward Wetherbead, Richard Aldridge, 
Robert Prater, Henry Maſſey and John Gilden in the Cuſtody of the Marſhal ,,of the Marſhalſea 
of the Lady the Queen before the ſaid Queen being, for that they the 2oth Day of March in the 
., \6th'Year bf the Reign of the Lady Elizabeih: now Queen, with Force and Arms, &c. the. Cloſe 
of the ſaid Henry Sharington'and: Gabriel, called Haſelond-wood, containing by Eſtimation 30 Acres 
of Wood, at. Bremble in the County aforeſaid' broke and entered, and the Wood of the ſaid Henry 
and Gabriel thete then growing cut down, and 200 Cart-Joads of the Wood aforeſaid to the Va- 
lue of 40 l. took and carried away, and alſo the Germins of the Wood of the ſaid Henry Sharing- 
ton and Gabriel there lately growing with certain of their Cattle, viz. Horſes, Oxen, Cows, and 
Sheep eat up, trod down, and deſtroyed; and other Wrongs to them did, to the Damage of the 
ſaid Henry Sbarington and Gabriel 100 Marks; and againſt the Peace of ſaid Lady the Queen 
' now, &c. and tlierefore they bring the Suit, cke. | | ] 
Dur. And now here at this Day, viz. on Monday next after the Octave of St. Michael in this ſame 
Term, until which Day the aforeſaid Thomas, Walter, Edward, Richard, Robert, Henry Maſſey, 
and John had Leave to imparl to the Bill aforeſaid, and then to anſwer, &c. before the Lady the 
Queen at Ve ninſter came as well the aforeſaid Henry Sharington and Gabriel by their Attorney a- 
foreſaid, as the aforeſaid Thomas, Malter, Richard, Robert, Henry Maſſey, and John by Richard 
- Haywood their Attorney. And the ſame Thomas, Walter, Edward, Richard, Robert, Henry Maſſey, 
and Jobn defend the Force and Injury when, &c. And as to the coming with Force and Arms, or 
whatever is againſt the Peace of the ſaid Lady the Queen now, they ſay that they are not guilty there- 
of; and of this they put themſelves upon the Country, and the aforeſaid Henry Sharington and Ga- 
Briel likewiſe, &c. And as to the Reſidue of the Treſpaſs aforeſaid above ſuppoſed to be done, 
the fame Thomas, Walter, Edward, Richard, Robert, Henry Maſſey, and John ſay that the afore- 
- faid Henry Sharington and Gabriel their Action aforeſaid againſt them ought not to have or main- 
tain, ' becauſe they ſay that the Cloſe aforeſaid, and alſo the Places in which the Treſpaſs aforeſaid 
is ſuppoſed to be done, are, and at the aforeſaid Time when the Treſpaſs aforeſaid is ſuppoſed to 
8 be done were, 30 Acres of Wood with the Appurtenances in Bremble otherwiſe Bremell aforeſaid. 
Which faid 30 Acres of Wood with the Appurtenances are, and at the aforeſaid Time when, &c. 
and alſo from Time whereof the Memory of Man is not to the contrary were, parcel of the Ma- 
nor of Bremell in the County aforeſaid, of which ſaid Manor with the Appurtenances whereof, 
&c. one Andrew Baynton Eſquire long before the aforelaid Time when, &c. was ſeized in his De- 
meſn as of Fee. And the ſame Andrew being ſo ſeized thereof, before the aforeſaid Time when, 
&c. viz. the 3d Day of Fuly in the 2d Year of the Reign of the Lady the Queen now, at the City 
of New-Saliſbury in the County aforeſaid, by a certain Indenture made between the ſaid Andrew, 
by the Name of Andrew Baynton of Brombam in the County of Wilts. Eſquire, of the one Part, 
and one Edward Baynton by the Name of Edward Baynton of Rowdon in the ſaid County of Wilts 
Eſquire. Brother of the ſaid Andrew, of the other Part, (one Part whereof ſealed with the Seal of 
the aforeſaid Andrew, the ſame Thomas, Walter, Edward Wetherbead, Richard, Robert, Henry 
' Maſſey, and Jobs here produce in Court, the Date whereof is the ſame Day and Year) it was co- 
venanted, granted, and agreed between the aforeſaid Andrew and the aforeſaid Edward Baynton 
in Manner and Form following, viz, whereas the aforeſaid Andrew at the Day of the Date of 
the ſame Indenture had no Iſſue Male of his Body lawfully begotten, and the ſame Andrew then 
being fully derermined and reſolved how, and in what Manner, Quality, and Degree the Ma- 
nors, Lands, Tenements, and Hereditaments then afterwards by the ſame Indenture mentioned 
and contained, of which the ſame Andrew was ſeized in his Demeſn as of Fee, and all other his 
Manors, L.ands, Tenements, and Hereditaments with the Appurtenances in the County of 
Wilts ſhould continue, remain, and be, as well in the Lifetime of the ſaid Andrew as after his 
Deceaſe, and alſo the ſame Andrew then being deſirous that the ſaid Manors, Lands, Tenements, 
and Hereditaments then in the ſame Indenture expreſſed might come, remain, and deſcend to the 
Heirs Males of his. Body lawfully begotten, in Manner and Form then in the ſame Indenture 
| likewiſe expreſſed, and to the Intent that all the ſame Manors, Lands, Tenements, and Hereditaments 
might continue and remain to ſuch of the Blood and Name of Baynton, as in the ſame Ino_ 
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ſhould be named, mentioned, and contained, the ſame Andrew Baynton, as well for the Cauſes 
aforeſaid, as for the good Will, fraternal Love, and Favour which he bore as well to the ſame: 
Edward Baynton his Brother, as alſo to ſuch others of his Brothers as in the ſame Indenture 
ſhould be named, covenanted and granted for himſelf and his Heirs, that he the ſame Andrew Bayn- 
ton his Heirs and Aſſigns, and all and every other Perſon or Perſons, and their Heirs, who then 
were ſeized, or from thenceforth ſhould ſtand and be ſeized of and in the Manor aforeſaid with 
the Appurtenances, whereof the aforeſaid 30 Acres of Wood with the Appurtenances then were 
Parcef, ſhould from thenceforth fland and be ſeized thereof, and of every Part of Parcel thereof, 
to ſuch Intents and Purpoſes as in the ſaid Indenture further and more fully ſhould be ſpecified; 
that is to ſay, to the Ule of the ſaid Andrew for and during his natural Life, without Impeacti- 
ment of any Waſt during the Life of the ſaid Andrew, and after his Death to the Uſe of the ſaid 
Edward Baynton and Agnes his Wife and their Aſſigns for Term of their natural Lives, without 
Impeachment of any Waſt during the Life of the ſame Edward Baynton, and atter the Death of 
the ſaid Edward Baynton and Agnes, to the Uſe of the Heirs Males of the ſaid Andrew lawfully 
xegotten or afterwards to be begotten on the Body of Frances Lee Daughter of Richard Lee de- 
ceaſed, and for Default of ſuch Iſſue Male of the Body of the ſaid Andrew, to the Uſe of the 
Heirs Males of the ſaid Edward Baynton lawfully begotten, and for Default of ſuch Iſſue Male of 
the Body of the ſaid Edward Baynlon lawfully begotten, to the Uſe of Henry Baynton, another of 
the Brothers of the aforeſaid Andrew and Edward Baynton, and of the Heirs Males of the Body 
of the ſaid Henry lawfully begotten, and for Default of ſuch Iſſue, to the Uſe of Henry Baynton 
a younger Brother of the aforeſaid Andrew and Edward Baynton of the half Blood, and of the 
Heirs Males of the Body of the ſaid Henry Baynton the younger, half Brother of the aforeſaid 
Andre and Edward. And further it was covenanted and granted between the Parties aforeſaid 
for themſelves and their Heirs by the ſame Indenture, that all Feoffments, Fines, Recoveries, and 
all other Conveyances and Aſſurances from thence happening to be made, had, or ſuffered by 
the ſame Andrew Baynion his Heirs and Aſſigns, or by any other Perſon or Perſons, ſhould be to 
the Uſes, Intents, and Purpoſes in the ſaid Indenture contained, expreſſed, and ſpecified, and to 
no other Uſes and Purpoſes, as by the ſame Indenture more fully appears. By Reaſon of which 
ſaid Covenants, Grant, and Agreement, and by Force of a certain Statute at Weſtminſter in the 
County of Middleſex the 4th Day of February in the 27th Year of the Reign of Lord Henry the 
eighth late King of England, Father of the Lady the Queen now, concerning the transferring of 
Uſes into Poſſeſſion, then made and provided, the aforeſaid Andrew was ſeized of the aforeſaid Ma- 
nor of Bremble with the Appurtenances whereof, &c. in his Demeſn as of Freehold without Im- 
peachment of any Waſt, Remainder thereof to the aforeſaid Edward Baynton and Agnes his Wife 
and to their Aſſigns for Term of their Lives, without Impeachment of any Waſt during the 
Life of the ſame Edward Baynton, Remainder thereof to the Heirs Males of the aforeſaid Andrew 
lawfully begotten or to be begotten on the Body of the aforeſaid Frances Lee Daughter of Richard 
Lee deceaſed, and for Default of ſuch Iſſue Male of the Body of the aforeſaid Andre, Remainder 
thereof to the Heirs Males of the Body of the ſaid Edward Baynton lawfully begotten, Remain- 
der thereof to Henry Baynton the elder Brother of the aforeſaid Andrew and Edward Baynton, and 
to the Heirs Males of the Body of the ſaid Henry lawfully begotten, and for Default of ſuch Iflue 
Male of the Body of the ſaid Henry, Remainder thereof to Henry Baynton the younger, half Bro- 
ther of the aforeſaid Edward and Hinty, and to the Heirs Males of the Body of the ſaid Henry 
Baynton the younger lawfully begotten. And the ſaid Andrew being in Form aforeſaid ſeized of 
the aforeſaid Manor of Bremble with the Appurtenances whereof, &c. Remainder thereof in Form 
aforeſaid, the ſame Andrew before the aforeſaid Time when, &c. viz. the 21ſt Day of February 
in the 6th Year of the Reign of the Lady the Queen now, at Chippenham in the County afore- 
ſaid, died, without Heirs Males by the ſaid Andrew on the Body of the aforeſaid Frances Lee 
lawfully begotten ; after whofe Death, and before the aforeſaid Time when, &c. the ſaid Edward 
Baynton and Agnes his Wife entered into the aforeſaid Manor of Bremble with the Appurtenances 
whereof, &c. and were thereof ſeized, viz. the ſame Edward in his Demeſn as of Fee-tail, and 
the ſame Agnes in her Demeſn as of Freehold, Remainder thereof in Form aforeſaid. And the 
aforeſaid Henry Sharingion and Gabriel claiming the aforeſaid 30 Acres of Wood with the Appur- 
tenances by Colour of a certain Deed of Demiſe to them thereof made for Term of their Lives by 
the aforeſaid Andrew Baynion long before the aforeſaid Indenture between the ſame Andrew and 
the aforeſaid Edward Baynton in Form aforeſaid made (where nothing of the ſame 30 Acres of 
Wood ever paſſed by that Deed into the Poſſeſſion of the ſaid Henry and Gabriel) into the afore- 
ſaid 30 Acres of Wood with the Appurtenances before the aforeſaid Time when, &c. entered, 
upon the Poſſeſſion thereof of which ſaid Henry Sharington and Gabriel the ſame Thomas, Walter, 
Edward Wetberbead, Richard, Robert, Henry Maſſey, and Jobn, as Servants of the aforeſaid Eq- 
ward Baynton and At nes his Wife, and by their Command, at the aforeſaid Time when, &c. en- 
tered, and the Cloſe aforeſaid there then growing cut down, and the aforeſaid 200 Cart- loads 
of Wood took and carried away, and al!o the Germins of the Wood there then growing with the a 
Cattle aforeſaid eat up, trod down, and deſtroyed, as it was lawful for them to do. And this 
they are ready to verify, wherefore they pray Judgment if the aforeſaid Henry Sharington and Ga- 
briel their Action aforeſaid againſt them ought to have or maintain, &c. 1 
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And the aforeſaid Henty Sbüringlen and Gubrilt (ay that by any Thing by the afbrenid Y H 

eee, e 295 Richard, de eee, Ind Joby above ti_Pledding alledg« 

ed, they ouvht not to be precluded froth havicg their. Aktfon aforeſaid #gaitift the Taid Trag 

Walter, Edward Wetherbead, Richard, Robert, Henry Maſſey; and eh, becauſe they Fay that 

the Plea aforelaid in Mariner ad Fothi aforeſaid ove pleaded e infuffe ent in Law td bretlgnt 

them the ſaid Henry Sharingron and Gabriel from” Having their Action äfefäid dgainſt the Taja 

Thomas, Walt, Edward Wetherhtall, Rithard, Robert, PAT Maſſey, and hn, to which they the 

Tame Henry, Sharington and Gabriel have no Netelfity, not are by the Law of th&Land itt any wit 

. bound to anſwer : And this they ate ready ro veRfy, wherefote for Want bf a 9 one ne 

this Behalf, the ſanje Heury Sbüringten and Gabriel pray Judgment and cheir Bächages by Reaſh 

of the Treſpaſs aforeſaid to be adjudged to them, cee. 

Joinder in -- And the aforeſaid Thomas, Walter Edibari e Rithard, Rot 4 Heng Maſſey, and 
murrer. oba ſay that the Plea aforeſaid. in Manner and ottn by them the faid TBemôt, Malitr, Ed: Fl 

EY Weherbcad, Richard, Robert, Henry Maſſty, ind John abbve pleaded is good arid” Tuffictene th 

Law to preclude the aforeſaid Henry 1 * and Gabriel from ng $4 Action aforeſaid a 


75 then: the ſaid Thomds, Walter; Mirber beud, Rit bord, Robt#4,” Helly Nlſſy, ai 
: obn, wh ch 


An 
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167 
which ſaid Plea and the Matter therein 25 ined they the ſame Temuf, Walter, Edtthrd 
Therbead, Richard, Robert, Henry Aal, and 7 are ready to verify; whereunts the aforeſajl 
Henry Sharington and Gabriel hitherto do not a I'wer, nor the lame in any wise deny, Hur the Tail 
' Averment Wholly refufe ro adit, Wherefbre they pray Jucgrient, and that the afortfaid Hen 
Sbarington and Gabriel ma) precluded from having their Action afbre fad againſt themi the Tail 
Thomas, Walter, Edward M aber bend, Richard, Robert, 'Henry "Maſſey, and bn. And becauſe 
Continuance. the Court of the Lady the Queen Here is not yet adviſed of giving their 1 Anton), 
the Premilſes, Day thereon is = the Patties aforeſaid before the Lady rhe Queen at 1. 
inter until Tueſday next after the Octave of Ff. Hillary, to heat their Judgment of and"upon the 
Premiſſes, &c. becauſe the Cobrt of the faid Lady the Queen here thefeof Hot yer, c. 


T=z CASE. The Caſe was recited in this Manner. fr appears by the Record that Henry Sbaringion and 
Mich. Tom7 ei Gabriel Pledal] have exhibited a Bil of Treſpaſs againſt Thomas $trotton and others, foF Entering 
Ex ion io: che into their Cloſe called Haſelond. M don, 'contaltiing go Acres of Wood, at Bren in thi Cbunty bt 
Provifon of the Vit, the 2oth Day of March in the Gth Tear of the Reign of the preſent Queen, and cutting 
Rs on down their Wood, and carrying away 200 Carr-loads of Wood to the Value of 30 l. And 
ſhall beget, and the Fedde way that my Place where, &c. is 30 Acres of Wood, which are, and at 
the Continuan® ime of the Treſpaſs done, and for Time inimemorial were, pa cel of the Manor of Bremble 


of the Land in the 


his Name and in the ſaid County, of Which Manor Whetsef, &c: one Atdrtw Biynion, befote the Treſpifs, was 


* * 


therly Love, W Jeized in his Denfeſn as of Fee. , ae Be feized, before the Treſpaſs, viz the zd Day of 729 
Fü ent Cong: 120 


ent Cong? jn the 2d Year of the Reign of the preſent Guten, it che City of Ne- Faliſbury in the ſaid Connty 
«Uſe in Land by an 1 made between the fald unc of the one Put, and one 22 Baynton Brother 

by Way of Co. of the ſaid Andrew of the other-Part (one Part wheredf ſealed With the Seal of the aid are 
long neein. the Defendants ſhew forth) it Was covenanted, granted, and agreed between the ſame Aude 
—_— Familh and the ſaid Zdward in Manner and Form following, that is to ſay, whereas the aforeſ:id Andriw 
x Finch 18. , Baynton at the Date of the fame Indenture had no Iſſue Male of his Bod; lawfully begotten, and 
» Finch 25. the ſame Andrew then being fully determined and refolved How, in what Manner, Quality, 

and Degree, the Manôrs, Lands, Tetiemetits, and Hereditaments mentioned in the ſanie Inden- 

bare, of which the ſame ure was ſeized in his Demeſn as of Fee, and all other his Manors, 

Lands, and Tenements with, their Appurtenances in the County of VMilts ſhould continue, re- 

main, and be, as well in the Life time of the faid Andrew, ts after his Death, and alſo the ſame 

. Andrew then being deſirous that the ſaid Manors, Lands, Tenements, and Hereditaments ſpe- 


i e 
+ * 


died in the ſame Indenture might come, remain, and deſcend to the Heirs Males of his Body 
| begotten, in Manner and Form afterwards in the ſame Indenture expreſſed, and to the Intent that 
all the ſame Manors, Lands, Tenèments, and Hereditaments might continue and remain to ſuch 

« of the Blood and Name of Bays às in the fame Indenture ſhould be named, mentioned, and 
cContainèd, The Tame Andrew as well for the ſaid Cauſes, as for the Good-will, brotherly Love, 
and Favour which he bore as well to the ſame Edward Baynton his Brother, as to ſuch others of 

his 75 who wor be in the fame Tndenture named, covenanted and granted for himſelf 
and his Heirs, that he the ſame Andrew Baynton his Heirs and Aſſigns, and all and every other 
Perſon or Perſons and their Heirs, who then were ſeized, or who ſhould afterwards ſtand or 

be ſeized of and in the ſaid Manor with the Appurtenances whereof the 30 Acres then were parcel, 

* ſhould from thence ſtand and be thereof ſeized, and of every Patt thereof, to ſuch Intents and Pur- 
poſes as in the ſame Indenture are ſpecified, that is to ſay, to the Ufe of the ſume Andreto for Term 

of his natural Life without Impeachment of any Waſt, and after his Death to the Uſe of the ſaid 
Edward Baynton and Agnes his Wife and their Aſſigns for Term of their Lives, without Impeach- 
ment of any Waſt during the Life of the ſaid Zdward Baynton, and after the Death of the ſame Edward 

| Baynton and Agnes, to the Ule of the Heirs Males of the ſaid Aridrew lawfully begotten or to be begot · 


ten on the Body of one Frances Lee Daughter of Richard Lee deceaſed, and for Default of ſuch Iſſue 
Male of the Body of the faid Andyreto, to the Uſe of the Heirs Males of the faid Edward Baynton lawfully _ 
Male of he Bo The TE nt ——————— , 
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Freehold, without Impeachment of Waſt, the Remainder over to the ſaid Edward Baynlon and - 
nes for their Lives, without Impeachment of any Waſt during the Lil Edward, the Remaicer 

over to the Heirs Males of the ſaid Audrem lawfully begotten, on the Body of the ſaid Frances Lee, 

and fot Default of ſuch Iſſue, the Remainder to the Heirs Males of the Body of the ſaid Edward 

Baynton lawfully begotten, with the Remainders over as before. And the ſaid Andrew being ſo ſeized 7 
of the ſaid Manor whereof, Sc. the Remainders over in Form aforeſaid, the 2 1ſt Day of Februar 
in the 6th Tear of the Reign of the preſent Queen, at Chippenham in the ſaid County of Wilts © 
died; without Heirs Males by the ſaid Andrew on the Body of the ſaid Frances Lee lawfully be: 
gotten. After whoſe Death, and before the Time of the Treſpaſs, the ſaid Edward Baynton and 

ſaid: Manor of Bremble, whereof, Sc. and were thereof ſeized,” Oc. And 


Ae nes entered into vere, thereof ſeized, &. 
di Plaintiffs cla gthe 30 Acres of Wood by colour, Sc. entered, Fc. upon the Poſſeſſion 


at the ſaid Time when, Fc. re: entered, and did the Treſpaſs, Sc. And upon this Plea in Bar the 
Plaintiff's have demurred in Judgment. ; 635) | Keren 


T7110) ni 8 21 22 Bj ana af, "Sf | 
And the Matter was argued in Michaelmas Term in the jth and 9 b Years of Queen Elizabeth ror thepla iti. 
by Feetuod and Wray on the Part ofothe Plaintiffs, and by Thomas Bromley, and an Apprentice of | 
the Middle Temple on the Part of the Defendants, - And thoſe who argued gn behalf of the 

Plaintiffs ſaid that the Matter of the Bar was inſufficient, - and that there was no Uſe here made 

by this Indenture, nor was any oſſeſſion conveyed, to the ſaid Edward Baynton atid Agnes by the 

Statute of Uſes upon this Covenant and Agreement by the Indenture. For they aid, firſt it is 

to be conſidered that Andrew Baynton, at the Time of making the Indenture, was ſeized of the 

ſaid Manor in Fee-ſimple, clear of all Eſtates and Intereſts of any Stranger therein, and if he in- 

tended to make a Stranger have a Uſe in it, he ought to have taken one of theſe two Ways to 

raiſe ſuch Uſe. The one is, to part with the Poſſeſſion, by the Circumſtances required by the 

common Law, to the Uſe intended, as to make a Feoffment, to levy a Fine, or to ſuffer a Reco- 

very of the Land to the Uſe intended; and this Way the common Law is ſatisfied, as well as the 

Party alſo who has the Uſe, for the Circumſtances of the common Law are purſued, and the 

Uſe is no more than- a Confidence annexed to the Eſtate which the Perſon parts with, and when 

he parts with the Eſtate by his own Conſent, he may make it upon Confidence, and this way the 

Uſe is properly made. The other way is, to, keep the Land in his Hands without parting with| 

it, and yet to do ſuch-a Thing as ſhall, make the Poſſeſſion to be to the Uſe of another, and that 

cannot. be unleſs the Thing done imports in itſelf a good and ſufficient Conſideration to make 

the Poſſeſſion be to the Ule of another, which ſhall be upon a Contract, or upon-a Covenant orf R. 21. H. 7. | 
Grant on Conſideration. |'* As if a Man is ſeized of Land in Fee, and bargains and ſells the d. * a 
Land to another in Conſideration of a certain Sum paid to him, or agreed to be paid at a cer- Bro. Faits en- 
tain. Day, here is a Contract, and the Bargainor ſhall be ſeized to the Uſe of the Bargainee by 9: inf 
the Courſe of the common Law, becauſe he has done an Act upon Conſideration, that is, he has 

bargained the Land for Money; and inaſmuch as he hath the Money, or Security for it, it is rea- 

ſonable that the Bargainee ſhould have ſomething for it, and the Land he cannot have as his own, 

becauſe he had not Livery of Seizin, and therefore Reaſon has neceſſ:rily veſted the Uſe in him, „ — 
which is but a Right in Conſcience to have the Profits, and to have the Land ordered according Bro. Conſicnce 
to his Will; * and if the Bargainor will not permit him ſo to have it, Reaſon veſts in the Bar- yg N. C. 
gainee a Title to compel him by the Judge of Conſcience to do it. So is it in the Caſe of a Co- hs : 3 
venant upon Conſideration, as if 1 promiſe and agree with another that if he will marry my Bro. Feoffwents 
Daughter, he ſhall have my Land from thenceforth, and he does ſo, there he ſhall have a Uſe a Vi $3. Ss 
in my Land, and I ſhall be ſeized to his Uſe, becauſe a Thing is done whereby I have Benefit, . C. &. b.“ 
viz. the other has married my Daughter, whoſe Advancement in the World is a Satisfaction and Sfr zg. 
Comfort to me, and therefore this is a good Conſideration to make him have a Uſe in my Land. pt. 22. * 
© So that a good Conſideration is always requiſite to create a Uſe de novo in the Land of another, a Cart. 138. 
where there is no Tranſmutation of the Poſſeſſion of the Land. Then in our Caſe here, inaſ- S Raym: 46. 
much as Andrew Baynton was ſeized. of the Land in Fee-ſimple, and intended to raiſe Uſes in it Compt. J. C. 
without any Tranſmutation of the Poſſeſſion, which he cannot do by the Courſe of the common ** * 

Law unleſs the Circumſtances purſued in the raiſing of ſuch Uſes import a good and ſufficient 
Conſideration to ſupport the ſame, for this Reaſon we ought to weigh the Conſiderations here, 

and fee what Subſtance they have in the Law. And the Cauſes contained in the Indenture are 

three; firſt, a Deſire which he had that the Lands might come, remain, and deſcend to the Heirs 

Males of his Body limited in the Indenture; ſecondly, his Intent that the Lands ſhould continue 

and remain to ſuch of the Blood and Name of Baynton as are named in the Indenture; thirdly, ' 

the good Will, and brotherly ** and Favour, which he bore to his Brother Edward Baynton, 

and to his other Brothers. And theſe are all the Conſiderations, for the Matter in the Rehearſal, 

dix. that the ſaid Andrew had no Iſſue Male, and that he was determined and reſolved how his 
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| e all, but the Want of Iſſte Male ig the Cauſe that moved 
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Minors and Lands ſhould remain and be as well in his Lifethine as after bit Death, in n - 
at | him to reſolve, and the Re- 
ſolution is but Detonſttat ion of his Mind, and none of them is any Conſideration, fot᷑ the Con- 
iderations arc the chte Beforetiietitioned. Ahd ds ue the frſt, uta, his Deſue tet the Lande mighe 

come to the Heirs Males dt his Body, this does net ſeem to be any Conſideration to the Father, 
for the Father has tio Gin or Advantage by kt, But 'the Heirs Mates of his Body. And che 


Cdalideration ought to, Be to hidr thit is (4z2d-of the Land, for if he has no Recompence, there 


is no Cad Why the Uſe of his and ould" paſs. Ad none of the Conſiderations contain Re- 


a 8. P. agreed 

Per Curiam 

Trin. 3 Jac. 1. 

B. R. Ward v. 

Tuddingbam. 

2 Rol. Abr. 783. 

pl. 5. 6. Cart. 139. 

1 Finch 18. 

2 Finch ag. 
Curſon 138. 


it is, a go 


che pre al Cale rhe in ek Thing, for ths Has Milo of dens 
is Iſſue 


| ly dene 09 the one Part, as is requiſite in Contracts, and alſo in Covenants upon 


cofhpence. here, tor the” Cotitibdzdce'of the Eand ity his Blood and Name of Banton is no Recom- 
pence to him, nor Caliſe worthy do ratſe a Uſe; ho more i the brotherty ve and Favour: which 
be bore. to Edward. Bdjntd or to His other Brothers; for although theſe Cauſes indued Affoction, 
yet 8852 Affection 18 not. a fuffictetrt Cale to alter the U., Fot if a Man grants 10 J. 8. that 
ig, Conhderation of their kong Acquafntance, of 6f their gitar Fatniliarity,, ot of their being 
olars together in their Youth; of upon ſue fr inee Confiderations; he will Rand-ſcized of bis Land 
ro his IIe, this will not change the Vie, For ſwelr Confiderations are not Joched upon: in the Law 
a worthy to raiſe 4 Vie, becauſe the dont import any Value or Recompence. For if upon 
Conſideration, that Fol! tre my familiar Eriedd er Azquaimtarice, or my Brocher, I promiſe to 
Pay. you, 20 4, at ſuch 4 456 u ſhall not. have an ARON upon the Cale, qugn Action uf Debt 
for it, for it is but 2 tude an barren Conträck, 4 d wude puts non ofitur' all and there is no 
Gatte elt Cayle for the Paytieat, tor is 40 Thing dend or gien on the ole Pate, for you were, 
my rather or my Atquia tance befoft, And (5 wit y be aftetu ards; ſo that nothing is new- . 
Conſideration. 


x if 1e my Horſe t6 you for Money or öther Heeempehce, here is + Thing given on both 
Shes for the one gives the Horſe, and the other the Mohey, ot other Recon, mi 4x oth 

: 500 8 fact. S0 iS it in the Caſe of a Covenam upon Conſideration; as: if 1 covenant 
with you, that, i you wilf watry my Daughter; you fall hade my Land, or 1 fhall be ſeized to 
your Ute, here i an Act on botkr Parts, for y6u- ater marty my Daughter, and for that I'grant 
to you the Uſe J that there is an A& done ant à Cabſe ariſing new ly om each Part. But in 
ehen. 44 tox ſhould have been 
is Nate and Blood: ſhould have been his Name = Blood, and his Bo- 


ale, and 


> A ſhould have been, Bis Brothers, and Fraternal Love flioald have been between them; if this 


nl and would be pernicious to the Pubfic-weal, and malte ir very difficult for the People to know 
who were the Owners of Lands and Teticthetits. - Atid it is to be preſumed that the Makers of 


have remedied it in, this Caſe, as well as they did in the Caſe of a Bargain and Sale, which is much 


they did not add any Rethe f to it, it is an Argument that they did not take the Law to be 
that Uſes might paſs upon fur 


Dr. & Stud; 
lib. 2. cap. 22. 
ſo. 185. lib. 2. 
cap. 23. fo. 187, 


188, 2Fiach 34. nions of Read and Tremail, Go of the Juſtices of the King's Bench, ih the Caſe of an Office tra- 


Godolph. Orph. 


Les. zor, $2 by Indenture between Sir John NMaurdant and his Wile and one T. that the ſaid 7. ſhould have the 


. KH. 41. H. 7. 


18, 19 Bro, 
Feoffments al 
Uſes 16. Crompt. 


any Uſe by Force of the Indettüte, as it is thete tcheafſed by Jad, but they were put to their 
Je. e. s. Action of Covenant. So here no Uſe ſhall be taiſed upon the Conſiderations, for they are ut- 
| RY | | r et 1 09 "OE" "FUE > i Þigein I 91 Df i. | 


Covehant. or Grant hid not been tnade; 10 that alt-rhis-was before the Indenture or Covenant; and 
ould have been aftet the Tikje of the Indenturè of Cotenant, if the ſache had not been made. 
herefore no ew Thing 1s here done or cauſed by the one Side, and there is no Cauſu here bur 

what would have been if no fucft Covenant qr Indenture had keen made. But the common Law 

requires that there ſhould be 4 new Caufe,” w the Countty thay have Intelligence: or Know- 
ledge for the Trial of it, if need be, ſo that ir is heceſſury fot the Public-wedl. > For Livery of 

Seizin was firſt invented as ah AR of Notoriety; whereby Peopte might have Knowledge of Eſtates, 

and be more able to try tem, if they ſhot be empahneſed on a Jury; and by the like Reaſon when 

a Uſe ſhall pals, there ought to be, by the comtmen Law, à Contract, or « public and notorious 


1 Conſideration to a Covenant, whicti n cauſe the Country to have Kno ledge of the Uſe for 
the better Trial thereof, if it fhiould be neteſſary. And fuch was the Intention of the Parliament 


in 27. H. 8. when they made the Act that the Peſſeſſion ſhould: be where the Uſe was, one of the 
gtcat Cauſes of making which Act was to remove Ignorance, and that the Country might know in 
whom the Eſtate of the Land was. Andl the lie Conſideration they had in making the Act of 
Inrollments, which reſtfaitis Eſtates of Freehold from paſſing by: Bargain and Sale, except it be 
by Writing indented enrolled within fix Months. And if Uſes might be ſo eaſily raiſed by Co- 
venants upon ſuch Conſidetatiotis as theſe hete are, where no Act or Thing apparent is dons 
whereof the Country may have Notice, it wbiild deftroy the Effect of the faid Statute of es, 


the ſaid Act of Inrollments did not take the common Law to be fo, for if they had, they would 


more notorious than a Covenant upon fuch ſecret Conſideration, where no apparent Act or Thing 
is done to inform the Country of the Alteration of the Eſtate in the Land; and foraſmuch as 


0 Covenarts without nororieus Conſiderations. But if the Uſe had 
been in eſſe, it might well enough have paſſed to à Stranger by the Grant of &/Ivy que ne without any 
Conſideration ; for the teſtuy e uſe may as well give or grant his Uſe without Conſideration 
as he may his Horſe or other Chattte, and he may alſo devſſe it, but to create it 4e novo out of 
Land cannot be dope without good Confidetation. -* And to this Purpoſe they alledged the Opi- 


verſed in 21. H.-7. and the Caſe there put by Read, fo. 1 9. was alſo cited, via. it was covenanted 


Land to, him and to his Heirs of his Body, and that for Default of ſuch Iſſue, the Lands ſhould 
remain. to Sir Fobn Mordant and his Wife in Pee, and it ＋ „ . that he ſnould not have 


2 f tetly 


Wy 


12 e Strotton, * WER 
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22 


erp n .ineffi 0 ſuch Purpoſe, then if no Uſs could by raiſe by the common- Sou fro 
| thence it 715 1 A the Srarare do es not ce gute any Poſſeſſion here, for it executes no Poſſel- 
foe, but N thete was a Ule before; for which Reaſo pn the Bar is not good, but the Pad 
ſhall recover, And many other Things were . ſaid, and many Caſes put to enforce this Argii- 1 
e have omitted, my Desen being only to ſhew briefly the Pringipg by) Regions thereof. F 
_ the « contrary Thomas Bromley and the ſaid Apprentice ar for. the D dants, Aud Belt E contra for the oo 


they, admitted that if a Man bo, is ſeized of 45 Wan A, 5 Mind to raiſe a 5/4 e in 10 10 without 17 egy 
Tratſmu he Pofſefion, there arg two W common Law to do i * viz. by 
Bargain, by Covenant. upon Ceran, an.,, or the Statute, £0 27. H. 8, cap. 10. for | 
executing, the Wen according 2 Ls, Cr . n the 8 9 75 5 where, any 2 Fand, 52 „ 
F any Lang Se. by an Sc. cb e mie ie ee 
le ſeized of the Land. | So that. 12 — ng foeen 9 ran fs might be ſeized « Crompt. J. . 


by Bargai and Sale, or by Covenapt or. A e Ang a 
— is given by! both the Parties; as fa 5 1 5 oy to another for Money, here the 
Land is a Recompence to the one for 2 0 J is a, Recompence to the other 
for the Land, and this is properly a Trot But, here there is no ſuch Ai and 71 -4 
Sale, nor fuch Recompence given on 1 8 fo Sides, aud, there ore we have no Need to diſpute upon 9 
this Point. The other is the C Covenant or Agreement, and this is to be intended in every Caſe 17 
on Conlideration. | But this Conſide 725 , may. ariſe on the one Side cd. and it is not requilite 
to have a Conſideration and a ney . ve hy. both Parties; and ſuch C eee t to 
be ſufficient, And therefore, they ſaid, t nſiderations are to be wei And OW n the 
Apprentice divided the Matter into two di inch Points. . Firſt, n Khanh the ed, A and Keement. | 
upon theſe Conſiderations (admitting it had been without Deed ar Writing) had been fu Clent 
raiſe the Uſes according to the . 4 — or not. Secondly, admitting the Confiderations to 1 4 
inſufficient if they had been without Deed or admitting that therg were no Conſiderations at all, 
if nevertheleſs the Uſes ſhall be raiſed here, Jpalcyuch as the, Agreement thereunto is by Deed. 
And as to the firſt ge 75 h k, copraigh: the Conlide deen he 1 that the Conſiderations 1 Point. 
are in Number four, and them is s.ſeperal, 20d ſeveral Points & them, and ar- 
gued to them ſeverally. The ek is, the 40e Tes 0 che Ng andrew 1 for his Heirs Males ;. ls 19 n 
which he ſhould beget on the of — 1 and his N ion in the Eſtate made for their forthe Proviten 
Security accordingly.. For the ed to contain hee, Words, the ſame Andrew Baynton zds Hein | 
as well for the Canſes. aforeſaid, as for. Ge. 34 that ſome of the Conſidergti ions precede the (45 well) Corenantor thall 
and ſome follow the (as al/o), and the. farlt of which precede the C (as well) is the Conſidera- . 
tion for the Iſſues Males begotten , by him upon Frances Lee, and their jk made by the 8. F. 2 Rol. 
Limitation-of the, Eſtate accorgingy Fey And it way faid, tis Cauſe roceeds from ROE Sat he 705. 0% & 
when God had figſt created M an and Woman, and other living 1 e ſaid to them, encreaſe: Finch 25. 
and , and the Way to encreaſe and multiply is by Procreation, and therefore when he ſaid (en- 5. fl. I 
creaſe and multiply,),. he intended. i it to be by Procreation, and he was willing that! at ſhould be done, 
and for that Purpoſe. he inſtilled into Mankind an Appetite for Procreation, which Inſtin& is Na- 
ture in them, aſſd the A ppetite for the ſame is natural ; ſo that to beget 1 is natural, and the End 
of it is to have Iſſues, and Tim having Iſſue is the Continuance of the People, for otherwiſe the 
World would bo at an End. But all eden is not lawful, only that which is by Mar- [Pots (). 
riage. And Matrimony is. ardained. by God, and * to rational Creatures to beget and 
procreate Iſſues; ſo that Matrimony is the Means Procreatiog, to wh Nature urges us. 
And therefore the Dulologher Ariſtotle in his Book 'of Politics, in which for the InſtruStion of 
the World he devifed a Public-weal with Laws and Goperamentsy ps perceiving. that 1 it would be 
in vain to make Lays but to a People, and that Pepple are neceſ]; ary before Laws, and that People 
are made by Procreation, and that Procreation is urged by Nate, and ought. to be in Matri- 
mony, begins, at the Foundation, and treats, firſt of ieee in his firſt Book of Politics, and 
ſays, principioggeceſſarium eft maris et femine conjugium, . ging uterque : fine. altero debilis eſt, nec 
po:eft confytert hrocreandi cauſa ; 6d non gnimi judicie, -ſed ut in ceteris animantibus et jis rebus 
E terra eduniur, naturale eſt deſiderium, quale quicque eft, tale quid alterum relinquendi. So that 
*. having ſearched deep into the Laws of Nature, ound that Marriage is necellary between | 
Man and Woman for the Sake of Procreation of Children, and that the one of. them is feeble _ 
without the other, neither, can the one ſtand without the other, and that there is a natural De- 
fire in them and in all other living Things to beget and leave behind them in the World a 
Thing like themſelves. So that a Bull has a natural Deſire to beget a Bull, and an Ape to be- 
get an Ape, and a, Man to beget a Man, and that nou animi judicio, that ig, as a Thing indiffe- 
tent, which one may do pot do, but it is a natural Appetite to which Nature urges us. Where 
fore 5.0 boget N from Nature. a 
And this, F ture: has another Point of Naa joined with i it, and that i is, when the | 
Thing like i 15 18 1 dna to nquriſh it. For it would * van. to. beget a Thiog, and to 
ſuffer. it 0 _ for, then Nature loſes its Effect; and the Appetite of Procreation is not with- 
out its End.and. Deſigo, which is, to bring to bat ene the e Thing begotten, and to leave 3 
aliyt after him that hegot it. And for this Purpoſe N Ne as inſtilled in the Sire a Love for : 
- . the Thing begotton, ide him to take care of t ucation and Nurture of it, and. to 
Provide it with every Th it. is neceſſary, and, to defend it againſt all Dangers, nam cuique | 
. natarale oft id phe pn Bae ſueri. And becauſe Nature has appointed the Iſſue to be nouriſhed, = 
3 Jefended, and ide by the Father, driftotle in his ſaid, Book ben appropriated him. t de 5 
by 4 | =. 


+ Bargain and Salq is, when a Recom- © 
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Part of the Family of his Father. And therefore in enumerating the Parts of a Family, he ſays, 

prime autem et minimæ familie partes ſunt dominus, ſervus, vir et uxor, pater et liberi. And after- 
wards in reciting the Governments which the Father of a Family has in his Family, he fays, inde 

dominatus, patrium imperium, et res uxoria ; for it is fit that the Iſſue ſhould be in Subjection to 

the Father, and that the Father ſhould have the Superiority and Lordſhip over him, and there- 

upon Ariſtotle ſays of Parents in his ſaid Book, id quod procreavit ac genuit, id ut prefit, et amici- 
tie ratio et ſenettutis poſtulat. From whence it is evident that to beget is natural, and to pre- 

ſerve the Thing begotten, and provide every Thing neceſſaty for its Support, s alſo natural. 
0 Then let us conſider the Parts hereof in our Caſe. Andrew Baynton recited that he was de- 
ſirous that the Tenements and Hereditaments whereof he was ſeized (Part of which are now in 
| Queſtion) might come and deſcend to the Heirs Males of his Body begotten; in Manner and 

, Form in the ſaid Indenture expreſſed, and for this Cauſe he covenanted and granted to ſtand 
ſeized of the ſanie Lands · to the Uſe of himſelf for Life, and afterwards to the Uſe of Edward 

Baynton and Agnes his Wife for their Lives, and afterwards to the Uſe of the Heirs Males of the 

ſaid Andrew lawfully begotten or to be begotten on the Body of Frances Lee. Here this Conſi- 

deration recited, and the Limitation of the Eſtate accordingly, is founded purely on the ſaid Prin- 

ciples of Nature, viz. of begetting and procreating a Thing like unto himfclf, and alſo of pro- 

viding for its Suſtenance, Education, and Living afterwards.” For the Tail limited to Andretb Hay n- 

ton ſhall in all Probability deſcend to the Iſſue, and it is an Inheritance certainly made and ap- 

pointed for the Benefit and Advancement of the Iſſues Males of the Body of Andrew only, and 

of none other. And the Statute of Weſtminſter 2. cap. 1. ordains in ſuch Caſe, bat the Will of the 

Donor ſpall from thenceforth be obſerved; ſo that by this Act the Eſtate is amortiſed to the ues of 

his Body, though the Fee-fimple is not, and che Iſſues ſhall,” by rhe Intent of © Andrew Bayrton 

who is here Donor, have the Lands as long as fuch Iſſues ſhall endure; and in his Proviſion for 

chem he followed Nature for his Guide, which is a fufficient Conſideration in our Law. And 

if che Philoſophers have ſearched ſo deeply for the Law of Nature, and in their Laws Which 

they have deviſed and written for the Government of the People, have commanded us to fol- 

f low Nature, andshave taken Nature to be one of the Foundations whereupon all Laws are built, 
9 and have eſteemed it a ſufficient Cauſe to perform what Nature moves us to (as indeed it is), 
| we ought not to think that the Founders of our Law were remiſs in ſearching after the Law of 
Nature, or that they were ignorant of it. Nor have we any Reaſon, from the Laws which they 

have made, to conceive fo low an Opinion of ggem, for their Laws argue to the contrary, and 

ſhew that they who made them were Men of the greateſt and moſt profound Judgment, and ac- 

quainted as well with the Law of Nature, as with the Law of Keaſon, and the Law of God 

alſo. For there is nothing ordained in our Law contrary to Nature, or Reaſon, or the Law of 

God, but our Law is agreeable to them all. And becauſe Nature, Reaſon; and the Law of God 
countenance and reſpect the Love which is between the Father and his Iſſues, the Founders of 

yd Sous.” Law have alſo purſued the ſame, and in” regard thereof have eſtabliſhed divers Maxims and 
Lot. Frowick Laws. * And therefore the common Law gives to the Father the Care and Education of his 
Bro. Gard 120: Son, and if any other takes him from his Father, he ſhalt have an Action againſt him, and the 
pl. 14 Pir in, Words of the Writ are, wherefore his Son and Heir be took; and this Law is intended to give 
B:o. Gard Nature her due. And if the Father be killed, the Son'ſhatl have an Appeal of his Death, for 

. 9. Ed. 4. 83. | n = F | "YL. wet 

pl. 16. Per ci the Death of the Father is a great Loſs to the Son, and therefore the common Law gave the 
pag pony Appeal to the Son preferable to any other, Becauſe it is to be preſumed that the Son has the ſin- 
pi. 19. Vaueh cereſt Love and Affection for the Father, and will moſt ſeverely revenge his Death. Which Caſes 
= -* ſhew us what mutual Love there is between the Father and the Son in the Opinion of our Law. 
Swinb. 211. And the Statute of Articuli ſuper chartas cap. 11: ordains, «that no Officer, nor any other (to have 
Part of the Thing in Plea) ſhall take upon him the Buſineſs that is in Suit, nor ſhall any one upon 

4 16. = > any ſuch Covenant give up bis Right to another; but the Statute ſays, it is not to be underſtood that 
Gard 110. in am Perſon ſhall be prohibited to have Counſel of. Pleaders, and of learned Men in he Law for his 
rag ugh. Fee, or of his Parents and next Friends; and in 6. Ed. 3. the Father being impleaded made a 
— . 1 Wb Feoffment to his eldeſt Son and Heir apparent, pending the Suit, and the King brought a Writ 
* 461. Faux Latin of Champerty againſt the Father and the Son, and there it ſeems by the clearer Opinion that the 
. $r. 2 IS + Action is not maintenable, and yet the Caſe is within the Danger of the Words of the Act; for 
"Y 2 wy Bro. although the Father might, by the Act, have Counſel of his Son, as of one of his next Friends, 
Gard 55-Dy- 290 yet to make an Eſtate to him is forbidden by the Words; but it is there held that by every Law 


893 the Son ought to aid his Father, and therefore it ſhall not be taken that the Son was intended by 


8928 for no reaſonable man can make ſuch an Expoſition of it as to ſeparat@he Son from the Father, 
« T.6.E4. 3. Or e contra, in Aſſiſtance and Counſel, they being ſo nearly connected by Nature. And note that 
7 pl. 1, 10 there Herle put the Caſe that in an Appeal brought by a Woman of the Deith of her Huſband, 


Bro. 1. Ante88 the Son being Abettor ſhall not render Damages, but ſhall avow the Abetment, becauſe he 


1] i | Rep. aa. Suinb. the Starute : So that notwithſtanding he is within the Words, he is out of the Intent of the Act, 
f 1.4% 
j 


7 
a e). and ſee the 


6 was next of Blood. So that our Law encourages between the Father and the Son this Love and 
all other Things which Nature has ordained, and does nor break or violate the ſame in any Reſpect. 
3 Ante 38 © And if the Son and Heir apparent to the Father takes a Wife, and endows her of the Land of the 


| * | Books there Father ad oftium Eccleſiz' ex aſſenſu patris, and dies, the Wife ſhall enter, and ſhall have it for her 
* cited, Dower. So that the Wife of the Son ſhall have Dower of the Land of the Father by the Mar- 


„ Lint. & 40. riage of the Son, and that ſhall be called Dower, and ſhe ſhall have it without Livery of Seizin, 


2 Bac. Abr. 154+ by the Aſſent of the Father only; but the Wife of no Stranger can have ſuch Dower by * 
: | | An 


— 


* 


Sharington verſus Strortön, Nc in E R 
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| 2 
And thus we ſee that the Dower of the Wife of the Son ſhall be tranſlated from the Son to the 
Land of the Father by his Aſſent only without other Act, for the Wife of his Son is in a Manner 
his own Wife, and within his Care, in Reſpect of the Love which the Law preſumes to be be- 
tween the Father and the Son. And ſo if a Man is ſeized in Fee of Land holden of J. S. by Lit. $ 19. 
Fealty and 10 J. Rent, and gives it in Frank- marriage to one with his Daughter, the Father ſhall 

pay the 10 J. annually until the fourth Degree is paſt, and ſhall have nothing of the Donees for 

it, tho' he ſhould have the Rent of every other Donee, and the Reaſon thereof is, becauſe it was 

given with his Daughter in Marriage, by which it is preſumed that his Daughter is advanced, and 

therefore the Father ſhall pay the Rent. So that for the Advancement of the Daughter the Father 

ſhall be charged by a Maxim of the Common Law, and the Charge is tranſlated from the Daugh- 

ter to the Father, and this is grounded upon the Conſideration of Nature. For the Land was | 
given to the Huſband in Marriage with his Wife, by which Acceptance the Huſband takes upon — — ws 
bim ta find the Wife with every Thing that is neceſſary, and in Conſideration thereof the Father Prohibition 2. 
ſhall bear the Charge of the Rent, becauſe his Daughter is to live by the Land given with her in lariei den bf, 
Marriage: And if I make a Contract with another, that if he will take my Daughter to Wiſe, 


N. B. 44. a. 
I will giye him 20 l. in this Caſe if he takes her to Wife, he ſhall have an Action of Debt for Stad. lib. 2. c, 
the 20 l. in our Law by 22. 4/5. and yet I have nothing for it, and if it was not out of Regard to 24. fo. 195. 
Nature, this ſhould be called a nude Contract, et ex nudo patto non oritur atio. But, Sir, my 1 
Daughter is advanced by the Marriage, which is a ſufficient Conſideration to me for the 20 1. So * Rel. 1 
that a Conſideration proceeding from Nature is a ſufficient Conſideration in our Law. And from 433. Cro. C. ef 
theſe Reaſons and Caſes it is manifeſt that Things proceeding from Nature are reſpected not only 191. Cart. 234- 
in Philoſophy; but alſo in our Law, and are of great Force and Operation in our Law, and « 2 Rol. Abr. 
therefore are eſteemed to be good and ſufficient Confiderations. From whence it follows that 785. Pt. * 
the Conſideration of Andrew Baynton here expreſſed for the Proviſion © of his Heirs Males is a 2 Finch 25. 
ſufficient Conſideration to raiſe a Uſe in the Land. 28 | 
The ſecond Confideration is the_Continuance of the Land in the Name of Baynton, and 2 Conſideration. 
this ſeems co be a good Conlideration to raiſe a Uſe, För by the Continuance of It in the Name —— 
of Baynton he intended to exclude all Females from inheriting the Land, and to place it in the in che Name and 
Heirs Males. * For a Female by Marriage changes her Surname for the Surname of her Huſ- 7199s of be- 
band, and loſes that of her Father, but the Male continues his firſt Name. And divers good ſuficient Conf- 
Reaſons might move him ſo to do. For God has divided rational Creatures into two Sexes, 1 7 
Male and Female, the Male is the Superior, the Female the Inferior, and as Ariſtotle in his Abr. 28. pl. 8. 
ſaid: Book of Politics ſays, Mas eſt præſtantior, deterior femina. Alſo Men are for the greateſt —_ 1 
Part more reaſonable than Women, and have more Diſcretion to guide and manage Things than = And. 77. 
Women have, for to govern and direct is more ſuitable to the Capacity of the Male than of the Fe- 4 N. 4. Ed. 3. 
male. And therefore Ariſtotle ſays, Mas ad Principatum aptior est naturd quam femina. And as a J: E 
Woman is not as fit to govern in Things of a higher Nature as a Man 1s, ſo is ſhe not as fit to Pleadigg . 
govern in Things of a lower Nature, which perhaps Andrew Baynton conſidering apprehended . oak, Bl 
that the Profits of his Inheritance would not be fo well expended and employed by Females as by hag hive bh 
Males, nor the Lands ſo well ordered, nor Hoſpitality ſo well kept up by the one as by the o. Ne — 
ther, and that there would not be ſo great Comfort and Support to his Race, or Kindred, pe- Pt. Bro, 
or Allies, or Friends and Acquaintance, as well as to the Country in general where he ne 
and his Parents dwelt, if his Inheritance ſhould come to Females, which are Things a Man can- 41. Andrew's = 
not think of without Uneaſineſs and Diſcontent. Alſo if his Inheritance ſhould come to a Ne. 134. 
Female, in all Probability ſhe would take a Huſband, to whom by her Marriage ſhe ſubmits her- « ot 445. 
ſelf and all that ſhe has, and conſequently ſhe and the whole Inheritance would be ſubject to the 
Will of a Stranger, and be governed by him. And every Man has a natural Deſire to leave the 
Inheritance which he has gotten by Toil and Labour to one of his own Blood, who may uſe and 
enjoy it according to his own Will, and no Man would willingly ſuffer a Stranger to reap the 
Fruits of his Labour; and therefore ſuch of his Blood to whom he deſires to leave his Subſtance 
is an Heir Male, and the Want of an Heir Male. is a great Grief. * For which Reaſon in the . 
Old Teſtament God ſays by his Prophet Elias to King Achab, whom he intends to plague, I will v. al. 
kill of Achab him that piſſeth againſt the Wall, which is but a Circumlocution of Males only, and 
not of Females, for Males emir their Urine ſtanding, but Females don't, and it is as much as if 
he had ſaid, I will Kill all the Males coming from Achab. So that in the Judgment of God 
it is a greater Plague to want Males than Females, and it is a great Bleſſing of God to have Iſſue 
Male, to whom ir is a Comfort to Man to leave the Fruits of his Labour. Allo by eſtabliſh- 
ing the Inheritance in the Heirs Males having the Name of Baynton, Andrew will thereby obtain, 
Fame, and be remembered by his Poſterity, which is what every Man deſires to obtain, and this 4 9 135 
Paſſion urges many to do noble Actions in their Life time, which may remain as Monuments of. _ .. i 
them for Ages after Death, and it is a laudable Paſſion. And to eſtabliſh a great Inheritance, 5. a. 21, Rogers 
as this is, in one Name, is an Action for which he deſerves to be greatly celebrated and commen- 7 $474. Bro. 
ded by his Foſterity, and to be called the Founder of the Family, and it ſhall be held in as great E. eget 
Memory by all who ſhall be relieved by it, as the Foundation of a. College, or School, or the 2 Dr. & = 
like. And thoſe eſpecially who ſhall inherit the Lands, and reap the Benefit of them, ought to 24. to. 194, © 
give him greater Praiſes, and (if they are not ungrateful) pray to God for him. * As if a Man 3 1 22 
gives Land in Franka moign, they are bound to make Oriſons to God for him, and in Con- 3 


$21. Oven 94. 
ſiderution of ſuch Oriſous he is bound to pay to the chief Lord all Rents and Services iſſuing out; og. 24. 
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T. 17. Ed. 4. for curing ſuch a poor Man, or if I promiſe a Labourer fo much Money for repairing ſuch a 
Sea: per Rogers Way, Which is a Highway, he ſhall have an Action of Debt for it, becauſe it is a Work of Cha- 
Debt 161. rity, and I deſetve Commendation for it, and therefore it ſhall not be called nudum patum. 80 
1.Rol. Abr. 599 here Andreto Baynton deſerves to be praifed and commended for his Gratuity by all thoſe of the 
ib. 2. cap. 24. Name of Haynion who ſhall inherit theſe Lands, or ſhall be relieved by their being eſtabliſhed in 
fo. 194. the Name of Baynton. And therefore for theſe Realons there is a ſufficient Conſideration in the 
Limitation of the Name to raiſe a Uſe. - e % 354 pit v, lo od To 

Conſideration. The third Conſideration here is, the brotherly Love, and Continuance of the Land in ſuch of 

I broterly Love the Bloòd of the Taid Andrew as ire mentioned in the Indenture, viz. his Brothers, for this is but 
Confideration to One Conſideration, that is, his Blood, and the Brother is one of the next Degrees of the Blood, 
raiſe a Uſe. 5-P. after his Parents and Iſſues. And as to this Conſideration; viz. the Continuance of the Land 
pl 3. 1 Finch in his Brothets and others of his Blood, it is alſo founded: upon Nature. For thoſe who deſcend 
— from one ſame Parentage, and are joined neareſt in Blood, are by Nature joined in Love. And 
remp. Hardwick the Founders of our Law knowing this have purſued the fame, and in Reſpect thereof have e- 
mo ſtabliſhed divers Maxims and Laws. And therefore if the Father dies ſeized of Land, and the 
»$ Co. 101. b. Youngeſt Son enters, the eldeſt Son ſhall not have an Aſſize of Mortdanceſior, nor 7 Writ of 
or N. er: Right, nor any other Action againſt him, for the Law preſumes that he who is fo near to him 
Poe *in Blood, is alſo as near to him in Love, and therefore it cannot be ſuppoſed that he entered as 
nA2n Encmy, but as a Friend to preſerve the Inheritance in his Abſence. So that the Common 
e 2 Rol. Abt. Law, purſuing the Dictates of Nature, has not given any Action againſt him. And for this 
755. fl. 3. Reaſon allo the Deſcent of the younger Brother, or of any of his Iſſues, ſhall not take away the 
Lit. 6 306. Entry of the eldeſt, or of his Iſſues; for the Common Law will not believe that any of them 
P. 40. Ed-324: claimed any Freehold' or Inheritance, but held it rather. as Bailiff or Friend of the eldeſt, and 
by conzeattc23. therefore the Deſcent ſhall not take away his Entry. And upon this Preſumption of Law it is, 
Bro. 6. that a collateral Warranty made by the Brother, or other of the Blood more diſtant, is a'Bar to 
ne him upon whom it deſcends without Aſſets; for the Law does not preſume that he would hurt 
Co. Lit. 373-4. his Heir who is the next of his Blood, without otherwiſe advancing him as much as he has hurt 
Wing, Nan ceg. him by the Warranty. And herein the Law is founded upon great Reaſon and Conſideration, 
for the Founders of our Law did not make Laws to countenance Things againſt Nature, Which 
Finch 8, 362: are monſtrous and ſeldom happen, but to licenſe Things which are conſiſtent with Nature and 
D NE. often happen, and therefore the Common Law preſumes that he is advanced as much by other 
78. pl. 7. Means as he is hurt by the Warranty. And Brothers or Couſins ſhall: not wage Battle in a 
WVtit of Right, for the Law thinks it not good to give the Writ of Right between them with 
TREES _ Liberty of Battle. But if they are Siſters, or Brothers in Gavelkind, the Naper obiit lies between 


Finch 9364 them where the Anceſtor died ſeized, and this is only for the Trial of the Blood, for they ſhall 
Booth 119. not wage Battle in it. And if the Anceſtor did not die ſeized of the Freehold, and the one en- 


v Booth 19, 120. ters into the whole Land to which ſhe and the others have Right, the others ſhall have a Writ 


of Right de rationabili parte, in which no Battle lies, but it is a Writ for the Trial of the Blood. 
And if the Blood is tried in theſe Writs, then the Demandant ſhall have Judgment of his Part, 
iP, ar. Fd. 4 as a Thing purſuant, and not as the principal Point. And it is a good principal Challenge in 
= No. hu every Action to ſay that the Juror is Brother or Couſin to one of the Parties, in Reſpect of the 
Ce, Lit. 157. . Affection and Love which the Law preſumes to be between them. And in 20. H. 7. it ap- 
pears that the Duke of Buckingham, becauſe of a Marriage intended between the Lord Henry his. 

* M. 20. H 7: Brother and the Lady of Wiltfhire, covenanted with Reinold Bray and others that certain Manos 
2” ſhould be to the ſaid Lady, and to the Heirs Males which the Lord Henry ſhould beget of her 
Body, and afterwards they intermarried, and then the Duke granted to the ſaid Lord Henry and 

Lady the ſaid Manors for their Lives, and it was there debated whether the Uſe ſhould paſs in Re- 

verſion to tie ſaid Lord Henry for his Life, fo as that he:ſhould have it for his Life after the 

Lady was dead without Iſſue, and there it was ſaid that the Uſe ſhould be to the Lord Henry in 

Reverſion for his Life, for the Grant was upon good Conſideration, for the elder Brother is 

| bound by the Law of Nature to aid and comfort his younger Brother, as the Father is the Son, 

in which Caſe the Uſe was executed; but indeed the Book is not adjudged, tho' this ſeems to 

be the better Opinion. And fo ſhall the Conſideration in our Caſe be ſufficient. And in the 

Old Teſtament God prohibits Marriage within the Levitical Degrees, which was upon no other 
Conſideration than to encreaſe Love; for God, who knows the Nature and Aﬀections of Men 

better than Man himſelf, ſaw that Love grew by Nature between Couſins and thoſe who are 

near in Blood, and being deſirous to enlarge that Love further, he prohibited certain Degrees, 

within which it was not lawful for any to marry, to the Intent that they ſhould marry into other 
Families, and thereby bind their Lineages together in Love, fo that Love might be encreaſed, 

which God deſires above all other Things. And this Prohibition he made upon divine Policy, 

for Love was ſufficiently implanted by Nature in thoſe who are near to each other in Blood, 

and there was no Need to make it greater than Nature had made it, but to marry elſewhere be- 

gets other Love in other Families, whereby Love is propagated and encreaſed. So that the De- 

grees were prohibited upon divine Policy, and by the Laws of Holy Church the Degrees of 

Marriage are further prohibited upon the Reaſon aforeſaid. From whence we ſee that by the 
Law of Nature, and by the Law of the Realm, and by the Law of God (which in Intent approves 
1M. 11. Ha. them both) brotherly Love and Advaneemeht of one's Blood is taken to be of great Effect, and 
bag Ah n ſeerns to be a ſufficient Conſideration to raiſe a Uſe in Land. And Bromley ſaid that when a Felon 
3 in, 73% was found guilty in an Appeal of Murder, the ancient Uſage was, that all thoſe of the Blood of 
„„ ſhim who was murdered ſhould draw the Felon by a long Cord to the Place of Execution, __ | 
| | | | ' | Cuſtom 
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of the Covenan- 


Edward Baynton and the ſame Agnes, for without Marriage ſhe could not be his Wiſe. And then r Cent, 


8. P. 2 Rol. Abr. 


to the ſaid Edward Baynton. So that the whole being put together, the Senſe is, that Andrew 733, 784. pl. 1. 
Baynton, in Conſideration. of the Good: will and brotherly Love which he bore to Edward Baynton — 
his Brother, covenanted to ſtand feiged to the Uſe of himſelf for his Life, and afterwards to the ö 
Uſe: of the ſaid Edward and Agnes his Wife, whom he had before married; which cannot be o- 
therwiſe taken than for the * Jointure of Agnes, and it is within the Words of the Act of 11. H. 7. , Vin. Abr. tit. 
cap. 20. in that it is given by the Anceſtor of the Huſband, and it is within the Words of the Jointure J. pl. 
Act of 27. H. 8. cap. 10. which excludes Dower, and every Jointure is in Conſideration of Mar- 
riage. So that it is proved by the Matter that the Marriage between Edward and Agnes is the 
Conlideration of the Limitation of the Eſtate to them, altho' it is not plainly ſo expreſſed. And 
therefore Agnes ſhall have an Eſtate therein, and conſequently the Defendants as Servants as well 
to her as to Edward may juſtity the Treſpaſs. And thus the four Conſiderations and the Efficacy - | 

of them are diſcloſed, which are greater than any Money or Matter of Recompence, and the more 
ſo, in that ſome of them are founded meerly upon Nature, et natures vis maxima, and ſome of 
them are founded upon other Cauſes of great Importance, and each of them alone by itſelf is 
ſufficient to raiſe the Uſes, and when they are all pur together, they are of greater Force, nam 
omnis vis unila fortior eſt. So that the Uſes are here raiſed by theſe Conſiderations, and then the Sta- 
tute of Uſes executes the Poſſeſſion accordingly without Inrolment of the Deed within fix Months. 
For the Act of Inrolments extends only to Bargains and Sales, whereas this is no Bargain and Sale, 
as it is before granted, but a Covenant and Grant upon Conſideration, which is out of the Statute 
of Tnrolments, tor which Reaſon the Poſſeſſion is executed according to the Limitation of the 
Uſes. And therefore Agnes ſhail have a joint Eſtate with Edward, and the Defendants as Servants 
to them both, and by their Command, have well juſtified the Treſpaſs. - Bur if it ſhould be 
taken that the Eſtate here is not limited ro Agnes in Conſideration of the Marriage, and that this 
Cauſe would be inſufficient to convey the Ule to her, yet, the Apprentice ſaid, if any of the o- 
ther Conſiderations, either for the Advancement of the Iſſue of the ſaid Andrew, or of his Blood, 
or any of the other Conſiderations are ſufficient to raiſe a Uſe in Tail to Andrew, or to any of 
his Brothers, this ſhall be ſufficient to convey an Eſtate to Agnes alſo, | For, he ſaid, if A. is „ , 0... 
ſeized of Land in Fee, and covenants with B. that in Conſideration that B. will marry his Daugh- J. C. 64. a. But 
ter, he will from the Time of the Marriage ſtand ſeized of his Land to the Uſe of himſelf for #7229: 137: * 
his Life, and afterwards to the Uſe of one C. and to the Heirs of his Body begotten, rend, that 
and afterwards to the Uſe of one D. and to the Heirs of his Body begotten, and afterwards et was: 
to the Uſe of the ſaid B. and of the ſaid Daughter of the ſaid A. and to the Heirs of their Bodies Per": Caſe not 
begotten ; there after the Marriage had, the ſaid A. ſhall be ſeized by the Common Law to the . 
Ule of bimſelf for Life, and afterwards to the Uſe of C. in Tail, and afterwards to the Uſe of D. 
in Tail, and afterwards to the Uſe of the ſaid B. and his Wife Daughter of the ſaid A. in 
Tail, according to the Limitation, and yet there is no Conſideration for which the ſaid C. and D. 
ſhould have the Uſe in Tail, for the Marriage of B. is a private and ſeveral Conſideration for 
himſelf to have the Eſtate-tail, but it is no Conſideration for C. and D. who are Strangers; and 
altho' it be not, yet inaſmuch as the Eſtate to B. and to his Wife is limited after the Death of A. 
and after the Death of C. and D. without Iſſue, and not before, it follows that B. and his Wife 
ought to have it in ſuch Form, and not otherwiſe, and that is, in Remainder. And this Remain- 
der ought to be in him immediately after the Marriage, for the Covenant is, that from the Time 
of the Marriage he will ſtand ſeized to the Uſes, &c. and this by Neceſſity of Reaſon makes 
the Uſes to veſt in C. and D. for the Sake of the Remainder of B. and his Wife, becauſe they 

ſhall precede the Fſtate of B. and his Wife. But if the Limitation to C. and D. had been after 
the Eſtate of B. and his Wife, as if the Covenant had been that A. ſhould ſtand ſeized to the Uſe of © > Rol. Abr. 
himſelf for Life, and afterwards to the Uſe of B. and his Wile in Tail, and afterwards to the das 
Uſe of C. in Tail, and afterwards to the Uſe of D. in Tail, there the Remainders to C. and D. 
ſhould be void, becauſe there is no Conſideration to make them good; for the Marriage between 
B. and his Wife is only a Conſideration for the Eſtate of B. and his Wife, and the Marriage 
touches their particular Pe:ſons, which is no Conſideration to a Stranger. Yet Money might 
be given by one in Conſideration of all the Eftates, but this Conſideration of Marriage is limi- 4 got. Abr. 
ted to the Perſons married, and to the Father whoſe Daughter is married, and is no Conſide- 78+ el- 7. 
ration for a Stranger, as it ſcems. But foraſmuch as the Eſtate of the Wife of Edward Baynton 
is precedent to the Eſtates- tail limited to Andrew and his Brothers, and not ſubſequent to them, 
this is a fufficient Reaſon to make her Eſtate pou And conſequently the Juſtification in the 
Name of her and of her Huſband is good. And as to the Opinions of the Judges in ©21. H. 7. e Ante goa (dl. 
Bromley admitted the Law to be, that no Uſe could be there raiſed as the Caſe was, for there the 
Covenant was in the future Tenſe, viz. thit the Land ſhall revert, remain, or deſcend, which * ST; 
is in the Disjurctive and incertain, and at the Election of the Covenantor to make the Land come Dy. 55. 2. pl. 2, 
to him by the one Way or the other; and it is in Fee- ſimple, or Fex- tail, which is allo incertain, 1 
for 'which-Reaſons the Uſe could not be had there, but the Party ſhould be driven.to a Writ of 62. bd. 
Covenant, And in the Caſe there put of Mordant, that was in the future Tenſe alſo, and no 
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Conſideration is there put. But there is no ſuch Matter here in our Caſe. | And therefore for 
the Conſiderations here, and the Cauſes before alledged, the Uſes ſhould have been raiſed if there 
had been no Deed in the Caſe, and conſequently the Bar ſhall be good. Goll 
ꝛ Point, Then as to the ſecond Point, admitting the Conſiderations to be inſufficient, or admitting that 
no Conſiderations had been expreſſed, yet the Covenant of itſelf without Conſideration is ſuffici- 
ent to raiſe the Uſes. And in order to underſtand this the better, let us Tee wha vantage the 
Party here Thatt Have by the Deed; if the Deed be not ſufficient to raiſe the Uſes, + And it ſeems. 
clealy that he ſhall have none. For he cannot have an Action of Covenant upon the Deed, be- 
- cauſe there is nothing executory here; for Aydrew has covenanted with Edward that he and all 
Perſons ſeized of the Land ſhall from thenceforth ſtand and be ſeized to the Uſes limited. And. 
if they did not ſtand ſeized, there is no Default in Andrew, but in the Law, for he granted that 
from thenceforth, viz. immediately, he would be ſeized, and no Default can be charged in him 
Finch 158. if he did not ſtand ſeized. Nor can Edward have an Action of Covenant againſt him, * for an 
Action of Covenant ſhall never be brought, but where it is covenanted that a Thing ſhall. be 
done in Tifne to come, or that it was done in Time paſt. As in the Caſe put in 21. H. 7. where, 
the Covenant was that the Land ſhall revert, remain, or deſcend: Or if a: Man covenants; to 
build a Houſe, or to give a Horſe, or to make ſuch an Aſſurance, or the like, which may be 
executed and performed afterwards; or where I have done ſuch a Thing. But there is no ſuch 
Matter here, for he covenanted and granted preſently to ſtand ſeized to Uſe, upon which no 
Action of Covenant lies. For if I covenant and grant with you, that my white Horſe ſnall from 
henceforth be your Horſe, you ſhall not have an Action of Covenant againſt me altho' I detain 
the Horſe, for 1 have not covenanted to do any Thing in Time to come, nor that any Thing 
was done in Time paſſed; but the Phraſe of Speech amounts to the Effect to veſt a preſent Pro- 
perty in you. So here when he covenanted from thenceforth to be ſeized to the Uſes limited, 
the Phraſe contains in Effect a preſent actual Seizin to Uſe, and if the Law be that the Uſes ſhall 
be preſently made by it, then is he ſeized to the Uſes, and if the Law be not ſo, and will not 
ſuffer it, then he is not ſeized to the Uſes, and there is no Default in him; and from thence it 
follows that the Covenant and Grant and the Deed ſhall be void and of no Eſſoct. But here Au- 
drew made the Deed, and ſealed and delivered it, and it was according to the Iutent of both the 
Parties, and Andrew could never plead non eſt factum; and then if it be his Deed, to make it of 
no Value would be a hard Expoſition, and inconſiſtent with the Exiſtence of the Deed. For a 
Deed is not a Deed but to ſome End and Effect, and to ſay that it is a Deed and of no Effect is 
a Contrariety. And if the Uſes ſhould not be raiſed, no other Advantage, Benefit, or Effect 
could be made of it here. So that we ſee no Action of Covenant ſhall be maintenable upon the 
Deed, nor any other Advantage made of it, if it does not raiſe the Uſes. Then let us hear and 
weigh the Objection made againſt the raifing of the Uſes. And the Objection is, that the Uſcs 
ſhall not be raiſed becauſe there is no Conſideration. And as to this, when God had firſt created 
Heaven and Earth, and all living Things upon the Earth, he made Man Sovereign over all, and 
gave to Man the Dominion of all, and to him he gave the whole Earth, as the Scripture ſays, 
the Earth he gave to the Sons of Men. So that Men are by the Endowment of God made Lords 
of the Earth, and Poſſeſſors of all Things in it. But how much of the Earth and of the Things 
therein one Man ſhall have, and how much another, God has left to be aſcertained and ſettled 
by Mankind by Laws to be made by them for that Purpoſe, and by ſuch Laws Proviſion is 
made accordingly in every Realm and Country. Then when Andrew Baynton by the Laws of 
this Land had the Manor of Bremble in Fee-fimple, by our Law and by the Law of God alſo he 
had the Dominion thereof, and the Manor was ſubject to him; and if he had the Dominion 
over the Land, and the Land was ſubje& to him, then was it ſubject to his Will, for his Will 
proceeds from his Mind, which is the principal Part of him, and which directs his Body and 
all that he has; and if his Land be ſubject to his Will, then is his Will a ſufficient Conſideration 
for which the Land ſhall go as his Will is. Then when Andrew Baynton had the Land to his own 
Uſe, and made an Indenture between him and Edward Baynton, that from thenceſorth he ſhould 
be ſeized of it to other Uſes, here is a ſufficient Conſideration why the ſame ſhould be done, viz. 
the Will of him that has the Thing, and greater than this there is no Conſideration. And, Sir, 
jo the Law of this Land there are two Ways of making Contracts or Agreements for Lands or 


„ Le. Raym, Chattles. The one is, by Words, which is the inferior Method; the other is, by Writing, which is 
643.p- Gould. ji the ſuperior. And becauſe Words are oftentimes ſpoken by Men unadviſedly and without Deli- 
Vic. Abr. 2 beration, the Law has provided that .a Contract oy Words ſhall not bind without Conſideration. 
Nudum Pactum N if I promiſe to give you 20 l. to make you Sale de novo, here you Thall not Rade an Attion 
n againſt me for the 201. as it is affirmed in the ſaid Caſe in 17. Ed. 4. for it is a nude Pact, et ex 

nudo patio non oritur actio. And the Reaſon is, becauſe it is by Words which paſs from Men 


* 1 lightly and inconſiderately, but wherę che Agreement is by Deed, there is more Time for Deli- 
Ford., beration. For when a Man Palſes 2 Thing by Deed, Bt ere is the Determination of the 
Mind td do it, and upon that he cauſes it to be written, which is one Part of Deliberation, and 

afterwards he puts his Seal to it, which is another Part of Deliberation, and laſtly he delivers the 

Writing as his Deed, which is the Conſummation of his Reſolution ; and by the Delivery of the 

Deed from him that makes it to him to whom it is made, he gives his Aſſent to part with the 

Thing contained in the Deed to him to whom he delivers the Deed, and this Delivery is as a Cere- 

| mon in Law, ſignifying fully his Good - will that the Thing in the Deed ſhould paſs from him to the 
covers Inft, Other. So that there is great Deliberation uſed in the making of Deeds, for which Reaſon they are 
7: 4 received as a lien final to the Party, and are adjudged to bind the Party © without examining upon 
Ve. what Cauſe or Conſideration they were made. And therefore in the Caſe put in 17. Ed. 4. 3 
R +14 ik st 47 GY C1 6. V4 At thus, 


d 1 Finch 159. 


l 


4 M. 11. H. 4. 
33. a. Bro. Ac- 
tion ſur le Caſe 

- e044 Saad 14. 0 g 8 . f 40. H. 3. H. 6. 
nter by Parol without Writing undertook to build a new Houſe, and for the not doing of it 37: a. Le Ref. 
PEN | f | Ld. Raym. gog. 


Lig 
n 


| | — H. 19. 
are contrary to the Opinion of Thor 


4. 3. pl. 17. 
; weighed which 
ought only to anſwer to the Deed, and if he confeſſes it to be his Deed, he ſhall be bound, yp wes pug 


the Opinion 
o 78% fi the 


1 rer | inal. 33. Af. pl. 76, 
much as in the principal Caſe it is agreed that the Uſes might be raiſed by the Deed, if there had 


inade reconcile- 


ght be barred. | 


4 
:, - 


urt too Hillary Term, and from f Z er 
thence until Eaſter Term, and from thence until this preſent Trinity Term in the e 


Mn 4g 1.6. 1 FinchrY. 
tiffs. For it ſeemed to them that the Conſiderations of the Continuance of the I. and in the Nate 2 Finch ß. 

and Blood, and of brotheriy Love, were ſufficient to raiſe the Uſes limited. But, he faid;” 4s 
my 


| | g P art. 14 
Apprentice prayed Judgment. And Cailine and the Court were agreed that Judgment ſhould het 
entered againſt the Plaintiffs, and he ordered Haywoed the Prothonotary to enter it. And tHe >2Rol Abr.735. 


| 1 | 8 nes, without 
foll , and thoſe which moved us to our Judgment. Wherefore Judgment was given im averme 
as follows. | 


any Averment cr 
expreſs Conſide- 
ration. 


At which Day before the Lady the Queen at VMeſtminſter came as well the aforefaid Herry Sha- The reft of the 


ry S5. 
rington and Gabriel Pledall as the aforeſaid Thomas Strotton, Walter Gale, Edd Wetberbead, Record. 
Richard Aldridge, Robert Prater, Henry Ma 


Hey, and John Gilden by their Attornies aforeſaid ; 
whereupon as well the Plea aforeſaid as all other and ſingular the Premiſſes being ſeen, and by the 
Court of the Lady the Queen here more fully underſtood, for that it ſeems to the Court of the 
Lady the Queen here that the Plea aforeſaid in Manner and Form aforeſaid above pleaded is good 
and ſufficient in Law to preclude the aforeſaid Henry Sharington and Gabriel Pledall from having, 
maintaining, and proſecuting their Action aforeſaid againſt the aforeſaid Thomas Strotton, Walter 
G ale, Edward Wetherhead, Richard Aldridee, Robert Prater, Henry Maſſey, and Jobn Gilden, therefote — 
t is conſidered that the aforeſaid Henry Sharington and Gabriel take nothing by their Bill aforeſaid, 
but for their falſe Claim thereof be in Mercy. And that the aforeſaid Thomas, Walter, Edward 
Wiherhegd, Richard, Robert, Henry Maſſey, and Fohn Gilden go thereof without Day. 


| Note that by the civil Law Nudum Pau is defined thus, Nudum Palium off abi nulla ſubtſt Nu ke vy the 
cauſa præter conventionem; ſed ubi ſubeſt cauſa, fit obligatio, et parit adtionem. Alſo Nuda Pachio oft eo. 
ron 0 ituta tam nomine proprio, quam multatione rerum et fattorum, minens in fimplict pariſcen- 
num colloquio. | FY | | 


Cart. 141. 
Vin. Abr. tit. 

Nudum Pactum 
4 K 


A Re- A. pl. Is 


: reconcile 
been r in it, and here there is a Conſideration contained in the Decd; viz,” the Will r 


Wing. Max. reg. 
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 .Iafornation;” © E it remembered, that Gilbert Gerard Eſquire Attorney General of the Lady 
Same Precedent who proſecutes for the-lame Lady the Queen, being preſent here in Court the 28th Day, of No. 
1.5 Entr, ge. dember in this Term in his proper Perſon” for the ſame Lady tlie Queen, gave the Court here to un. 


Note the Ge- 


nerality of the in the proper Lands and Soil of the ſame Queen, as in the Lands and Soil of any of her Sub- 
ere, : s; And whereas alſo the ſaid Lady the Queen now) thE#F Day of N 1555 Th ch Year 


- ſpecify the cer. lier Reign was and yet is ſeized in her Demelti as of Fee, in Right of her Crown of England, 0 
tain Quantity of and in * certain waſt or mountainous Lands called Newlands in the County of Cumberland, in 


3 which there are certain Veins or. Mines and Ores or Metal of Copper containing in themſelves 
2 Gold- or Silver, which to the ſaid Lady the Queen appertaln and belong, as in many Records, 
wrought Rolls, and Remembrances of this | Exchequer more fully of Record appear; and whereas alſo the 


clauſum 
which is 


for a Trelpalvat{aid Lady the Queen the aforeſaid fr Day of March in the Year aforeſaid at her Palace at ef. 
Law. Savil 48, minſter in the County of Middleſex commanded and aſſigned one Thomas Thurland Clerk and Da- 
Per Marwood. niel Howſeter to cauſe: and procure certain Lands 


l. called Ore of Copper containing in itſe 


t See 2 Hawk. to hinder and diſturb does not deſiſt, to the Damage of the ſaid Lady the Queen 1000 /. 
P. C. 243-244 Wherefore the aforeſaid Attorney of the Lady the Queen for the ſame Lady the Queen prays 


: Anſwer, 


— ͤ œↄ—— — wc: AS AE | * CA 
The Pleadings in the Caſe of Mines. 
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* royal, is intitled to have and enjoy, and ought to have and enjoy to her own proper Uſe all and fin- 


© Ute of the faid Lady, the Queen, and ſuch ſearching and digging to be Continued there with all 


A Report. of 4 Judgment given by be Court 'of Exchequer in Hillary the tenth 
42 Y, . Rergn Of: en Elizabeth, y the Aﬀent of | all the' Juſtices of : 10 
4 Caſe ding in the ſaid Court between the Queen and the Earl of, Northumber and, 

upon an Information exhibited by the Queens Attorney againſt the ſaid Earl touching a 
Mine of Copper containing Go or Silver, claimed .by the DPueen in the: Lands F the ſaid 
Earl. Which Caſe was argued in_the Exchequer Chamber before: all the: Fuftices of 
England, and the Barons of the Exchequer. in Michaelmas Term next before the ud. 
ment given. And the Record thereof appears among the Record: f the Exchequer in the - 
ERemembrancer s Office in Michaelmas Term in nobich abe 8th Year f the Reign of the aig 

| I Quern ended. Rot. 239. se 103) ob bas sidn 21451 Baan n 2 i l 11 
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the Queen now, 


- derſtand and be informed, that whereas the Lady the Queen now, by Reaſon of her Prerogaiive 


gular Mines and Ores of Gold and Silver, and of other Metals whatſoever containing in themſelves 


Sold or Silver, with all Things concerning them, which may or can be found in any Lands, Te. 
nements, or Hereditaments within this Realm of England, or other the Dominions thereof, as well 


be {carched' and dug for ſuch Ore and Metal 
AF icſelf Goldlor Silver, within" the Taid walt or mountainous 
Lands called; Newlands, or in any Lands or Tenements in'the ſaid County of Cumberland, to the 


#% N F % 9 o 


Diligence for a certain Time yet enduring; and alſo to- procure ſuch Oft or Metal there from 
Time to Time found and dug up to be taken and carried away from thence, and to the Ule of 
the faid Lady the Queen to be melted, fined, or other wiſe converted. By. Reaſon whereof the 
aforeſaid Thomas Thurland Clerk and Daniel Howſeter cauſed the Quantity of fix hundred thouſand 
Pounds Weight of Ore and Metal of Copper. containing in itſelf Gold or. Silver to be dug up in 
the ſaid, waſt or mountainous Lands called Newlands, and there to be laid ready upon the Land 
to be carried away from thence, endeavouring and intending to continue the faid Search and Digg- 
ing there, as they were commanded by the aforeſaid Lady the Queen, until Thomas Earl of Ner- 
tbumberland the 8th Day of OZFober laſt paſt, and divers other Days and Times afterwards, in and 
upon the Poſſeſſion of the ſaid Lady the Queen of the aforeſaid waſt or mountainous Lands called 
Newlands entered, intruded, and made Ingreſs, and the aforeſaid Thomas Thurland Clerk and Da- 
niel Howſeter and other Labourers in the Mines and Ores aforeſaid as well from and in the making 
and continuing the Search and digging of the aforeſaid Lands and Mines for the Ore and Metal 
aforeſaid within the aforeſaid waſt Lands called Newlands, as from and in the taking and carrying 
away the aforeſaid ſix hundred thouſand Pounds Weight of Ore and Metal of Copper aforeſaid 
there in Form aforeſaid dug up and laid upon the Land, hindered and diſturbed, and them yet 


the Advice of the Court in the Premiſes. 3 „ 

And now, viz. Sc. comes the aforeſaid Earl of Northumberland by Thomas Fanſhaw his Attorney, 
and prays Oyengpf the Information aforeſaid, and it is read to him. Which being read, heard, and 
by him underſtood, he complains that he ſhall be vexed and diſquieted by Colour of the Premiſ- 
ſes in the aforeſaid Information ſpecified, and that by no Means juſtly, becauſe by proteſting that 

the Information aforeſaid, and the Matter therein contained, are inſufficient in Law, to which he 
has no Neceſſity, nor is by the Law of the Land bound to anſwer, by proteſting alſo that the 
[Lady the Queen now ought not to have or enjoy, by Reaſon of her Prerogative royal, all and 
} ſingular Mines and Ores of Gold and Silver, and of other Metals whatſoever containing in them- 
{ſelves Gold or Silver, with all Things concerning them, in the Lands or Soil of any of her 
Subjects, for Plea as to the Entry and Ingreſs into the aforeſaid waſt or mountainous Lands called 
Newlands, and as to the Interruption and Diſturbance as well from and in the making and con- 
tinuing the Search and Digging of five hundred thouſand Pounds Weight of Metal of Copper cal- 
led Copper Ore, Parcel of the aforeſaid fix hundred thouſand Pounds Weight of Metal of Cop- 

| per called Copper Ore, as from and in the taking and carrying away of the ſame five hundred thou- 
and Pounds Weight of Metal of Copper called Copper Ore, the ſame Earl ſays that the ſame five 
hundred thouſand Pounds Weight of Metal of Copper called Copper Ore were dug in one Vein ot 
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| Mine of The aforeſaid Veins or Mines for Ore and Metal within the aforeſaid waſt or mountainous 


Lands called Newlands in the Information aforeſaid ſpecified. And that the aforeſaid waſt or moun- 


«> 


raigous Lands called Newlands, in which are the aforeſaid Veins or Mines of Ore or Metal of Cop- 
per, are, and from Time whcereot the Memory of Man is not to the contrary have been, Parcel of 


10,000 Actes of a certain great Waſt-land called Derwentfels in the ſaid County of Cumberland, 
And further the ſame Earl of Northumberland ſays, that Lord Philip, and Lady Mary late King 
and Queen of England, long before the Interruption. and Diſturbance aforeſaid, were ſeized of and 
in the aforeſaid 10, 00 Acres of the aforeſaid great Waſt-land called Derwentfels whereof, &c. in 


their Demeſa as of Fee, as in Right of the Crown of the ſaid late Queen of England. And tho 


fame late King and Queen being ſo ſeized thereof, by their Letters- 


fame late NG er under their Great Seal 
of England, bearing Date at Richmond in the County of Surry the 16th Day of Auguſt in the 4th 
and sch Tears of their Reigns, here ſhewn to the Court, gave, and of their ſpecial Grace, and 
certain Knowledge, and meer Motion for themſelves, the Heirs and Sueceſſors of the ſaid late 


Veen, granted. to the aforeſaid. Thomas Earl of Northumberland the aforeſaid 10, ooo Acres of the 


aforeſaid. great Waſt-land called Derwentfels whereof, &c. amongſt other Things, by the Name 


of all the Honour of the ſame late King and Queen of Cockermouth, and of their Caſtle of Cock- 


ermouth and Egremond, and of their Lordſhip and Manor of Cockermouth, and of their Park of 
2 Cockermouth, and of their Foreſt of Cockermouth, and of all other their Lordſhips, Manors, Lands, 
_ Tenements, and Villages of five Villages, Aſpater, - Newlandraw, Allardale, . Sarmorthy, L:rton, 


- Underfield, and of their Foreſts of Der wen! feli, 
"Rights, Members, and Appurtenances in their County of Cumberland, late Parcel of the Lands, 


Coledale, .Rogerſe!, Molkarkin, Braythaite, Buttermire, Derwentfels, W:i:, Kirkland, Roſſatven 
otherwiſe. Raſington, Aikhead, Woodfide otherwiſe Waodſend, Dundraw, MWaverton, and Weſtward, 
Egremand, Wilton, Drege, Carlton, Aſhaale, Waſhdale, Netherwaſhdale, Egremond, Bondage, Drege, 
Kavenglaſh, Keneſide, Dene, \Winefield, Birkley, Broughton-Parva, Broughton-Magna, and Calbeck 


Weftward, Aſhdale and Waſbdale, with all their 
Poſſcſlions, and Hereditaments of Henry late Earl of Northumberland; to have, hold, and enjo 


All and ſingular the Premiſſes with all their Appurtenances to the aforeſaid Thomas Earl of Nov. 


Humber land, and to the Heirs Males of his Body lawfully begotten and to be begotten, and for 
Default of ſuch Iflue, the Remainder to Henry Percy Eſquire, Brother of the aforeſaid Earl, and 


to the Heirs Males of the Body of the aforeſaid Henry: lawfully begotten and to be begotten. 
And further the aforeſaid late King and Queen of their more abundant ſpecial Grace willed, 


and the Heirs and Succeſſors of the aforeſaid 


and of their certain Knowledge and meer Motion by their aforeſaid Letters-patent for themſelves 
Queen granted, that the aforeſaid Thomas Earl of 


- Northumberland, and the Heirs Males of his Body lawfully begotten and to be begotten, and for 


Default of ſuch Iſſue, the aforeſaid Henry Percy, and the Heirs Males of the Body of the faid Henry 


: lawfully begotten and to be begotten, ſhould have, hold, and enjoy, and be able to have, hold, 
- and enjoy all and ſingular the aforeſaid Honours, Caſtles, Lordſhips, Parks, Boroughs, Meſſua- 
"pes, Lands, Meadows, Leaſows, Paſtures, Rents, Reverſions, and Services, and all other and 


ngular the Premiſſes above expreſſed and ſpecified, and to them by the ſame Letters-patent be- 


| | | pa 
; foie granted, with their Appurtenances, according to the Tenor and Effect of their aforeſaid 


Letters. patent of any Grants, 
ſame late King and Queen, or by the Father and Brother of the ſame late 


any Statute, Act, Ordinance, Proviſion to the contrary thereof had, made, enacted, or p 
vided in any wiſe notwithſtanding; or for that expreſs Mention of the yearly Value and Cer- 


Letters- patent, 5 any Omiſſion and Non-recital, or ill and Miſ-recital in the ſame 


emiſes or letting to Farm of any Parcel of the Premiſſes by the 


| Queen, or any of them, 
or by the aforeſaid late Earl of Northumberland, to any Perſons before then made and granted, 


O- 


tainty of the Premiſſes, or of any of them, or of other Gifts or Grants by the aforeſaid late King 
and Queen Philip and Mary, or by any of the Progenitors of the aforeſaid late Queen, to the a- 
foreſaid Thomas Earl of Northumberland before that Time made, in the ſame Letters-patent is 


not made, any Statute, Act, Ordinance, Proviſion, or Reſtraint to the contrary thereof before 


| then had, made, enacted, ordained, provided, or any other Thing, Cauſe, or Matter whatſoever 


in the ſaid 4th and gth Years of the ſaid late King and 


| thereof ſeized in his Demeſa as of Fee-tail, viz. to him and to the Heirs Males of his Body law- 


in any wiſe notwithſtanding ; as by the aforeſaid Letters-patent amongſt other Things more fully 
appears. By Reaſon whereof he the ſame Thomas Earl of Northumberland, the laſt Day of Auguſt 


| | Queen Philip and Mary, into the aforeſaid 
10,000 Acres of the aforeſaid great Waſt-land called Derwentfels whereof, Sc. entered, and was 


fully begotten, the Remainder thereof to the aforeſaid Henry Percy in Form aforeſaid, by the Form 
of the Gift aforeſaid. And the ſame Earl being fo ſeized thereof, he the aforeſaid 8th Day of Oc- 
YTober in the Information aforeſaid ſpecified, the aforeſaid Thomas Thurland and Daniel Howſeter and 
other Labourers in the Mines aforeſaid as well from and in the making and continuing the Search 
and digging of the aforeſaid five hundred thouſand Pounds Weight of Metal of Copper called 


: pe 
Copper .Ore, Parcel of the aforeſaid ſix hundred thouſand Pounds Weight of Meral of Copper 


called Copper Ore, in the aforeſaid one Vein or Mine for the Ore and Metal aforeſaid within the 
aforeſaid waſt or mountainous Lands called Newlands, as from and in the taking and carrying a- 
way of the ſame five hundred thouſand Pounds Weight of Metal of Copper called Copper Ore 
there in Form aforeſaid dug up and laid upon the Land, hindered and diſturbed, as it was and 
is lawful for him to do. With this that the aforeſaid Thomas Earl of Northumberland will aver 
that the aforeſaid 10,000 Acres of the aforeſaid great Waſt-land called Derwentfels whereof, Sc. 
and the aforeſaid Mine in the aforeſaid waſt or mountainous Lands called Newlands, were Par 
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The Pleadings in the Cafe of Mines. 
of the Lands, Poſſeſſions, and Hereditaments of the aforeſaid Henry late Earl of Northumberland, 
And with this that the aforeſaid Earl will aver, that the aforeſaid one Vein or Mine of Ore or 
Metal of Copper was firſt opened after the aforeſaid 16th Day of Auguſt in the aboveſaid 4th and 
5th Years of che Reign of che aforeſaid late King and Queen, viz. the frft Day of April in the 
9th Year of the Reign of the ſaid Lady the Queen now, without that that the aforefaid Lady 
the Queen now the aforeſaid firff Day of Marab in the Information aforefaid fpecified was or is ſeized 
of or in the aforeſaid' waſt or mountainous Lands called Newlands in the Information aforeſaid 

cified, or of any Parcel thereof, in Manner and Form as by the Information aforeſaid above 

is ſuppoſed ; and without that that he the aforeſaid Thomas Earl of Northumberlaud in ot upon 
the Poſſeſſion of the ſaid Lady the Queen of the aforeſaid waſt or mountainous Lands in the In- 
formation | aforeſaid ſpecified, or of any Partel thereof, infraded im Manner and Form as by the 
Information aforeſaid above is ſuppoſed. All and ſingular whereof he the ſame Thomas Earl of 
Northumberland is ready to verify, as the Court, c. Wherefore he prays Judgment, and that as 
to the Premiſſes he may be diſmiſſed from this Court. And as to the Interruption and Diſturb- 
ance as well from and in the making and cominuing the Search and dipging of one hundred thou- 
ſand Pounds Weight of Metal of Copper called Copper Ore, being the Reſidue of the aforeſaid 
| ſix hundred thouſand Pounds Weight of Metal of Copper calied Copper Ore, as from and in the 

. taking and carrying away of the ſame one hundred thouſand Pounds Weight of Metal of Copper 
| called Copper Ore, he the ſame Ear ſays that che ſame one hundred thoufand Pounds Weight 

of Metal of Copper call Copper Ore being the Reſidue were dug up in the Reſidue of the afore- 
ſaid Veins or Mines for Ore and Metal within the-aforefaid wait or mountainous Lands called 
Newlands in the Information aforeſaid ſpecified. And that Lord Philip and Lady' Mary late 
King and Queen of England, leng before the Interruption and Diſturbance aforeſaid, were ſcized 
of and in the aforeſaid Reſidue of the Veins or Mines in which the ſame one hundred, thouſand 

, Pounds Weight of Metal of r called Copper Ore being the Reſidue were dug up, in their 

. Demeſn as of Fee, as in Right of the Crown of the faid Lady Queen of England. Which ſaid 
Reſidue of the Veins or Mines were opened the ſaid 16th Day of Auguſt in the aboveſaid 4th and 
5th Years of the Reign of the ſaid late King and Queen, and long before. And the ſame late 
King and Queen being ſo ſeized thereof, by their Letters-patent under their Great Seal of Eng- 
land, bearing Date at Richmond in the County of Surry the ſame 16th Day of Auguſ in the 4th 
and 5th Years of their Reign, here ſhewn to the Court, gave, and of their ſpecial Grace, and 
certain Knowledge, and meer Motion for themſelves, the Heirs and Succeſſors of the ſaid late 
Queen, granted to the aforeſaid Themas Earl of Northumberland the aforeſaid Veins or Mines being 
the Reſidue in which, Sc. amongſt other Things, by the Name of all the Honour of the ſame 
late King and Queen of Cockermouth, and of their Caſtle of Cockermouth and Egremond, and of 

7 their Lordſhip and Manor of Cackermouth, and of their Foreſt of Cockermouth, and of all other 

/ their Lorſhips, Manors, Lands, Tenements and Villages of ve Villages, Afpater, Newlandraw, 
Allardale, Sarmorthy, Lorton, Coledale, Rogerſet, Molkarkin, Braythaite, Buttermire, Derwen' fels, 
Wigdon, Kirkland, Roſſawen otherwiſe Roſſmgton, Aikhead, Woodfide otherwiſe Woodſend, Dundraw, 
Waverton, and Weſtward, emond, Wilton; Drege, Carleton, Afhdale, Waſhdale, Netherwaſhdale, 
Egremond, Bondage, Drege, Ravenglaſh, Keneſide, Dene, Winefield, Birkley, Broughton parva, Brougb- 
ton magna, and Calbeck Underfield, and of their Foreſts of Derwentfels, Weſtward, Aſpdale, and 
Waßbdale, with all their Rights, Members, and Appurtenances in their County of Cumberland, 
late Parcel of the Lands, Poſſeſſions, and Hereditaments of Henry late Earl of Northumberland, and 


=__ by the Name of all and ſingular their Meſſuages, Mills, Lands, Tenements, Meadows, Leaſows, 
344 * 14A - VEL Paſtures, Commons, Waſts, Furzes, Heaths, Moors, Marſhes, Woods, Underwoods, Waters, 
| Piſcaries, Rents, Reverſions, and Services, and Advowſons and Rights of Patronages of Churches 
whatſoever, and alſo Courts Leet, Views of Frankpledge, Turns, Hundred Courts, Chattles 
waived, Eſtrays, Liberties, Warrens, Parks, Chaces, Fairs, Markets, Tolls, Cuſtoms, Annuities, 
annual Rents, Farms, Fee-Farms, Knights-Fees, Wards, Marriages, Eſcheats, Reliefs, Heriots, 
71 ; : J Hereditaments, Fines, Amercements, Wrecks of Sea, Mines, Quarries, and all other their Rights, 
Privileges, Profits, Commodities, Emoluments, and Flereditaments whatſoever, ſituate, lying, 
and being, and iſſuing, growing, and renewing in the Towns, Fields, Pariſhes, or Hamlets of 
Cockermouth, five Villages, Aſpater, Newlandraw, Allardale, Sarmorthy, Lorton, Coledale, Rager- 
ſet, Brakinthwait, Molkarkin, Braythaite, Buttermire, Derwentfels, Wigdon, Kirkland, Roſſawen, 
p Aikhbead, Woodfide, Dundraw, Waverton, Weſtward, Egremond, Wilton, Drege, Carlton, Aſhdale, Waſh- 
14 dale, Eive, and Darwent, Netherwaſhdale, Egremond, Bondage, Egremont, Ballivate, Dedge, Ra- 
iq venglaſh, Kenefide, Calbeck, Upton, Uldale, Bromebolme, Dene, Winefield, Birkley, Broughton parva, 
. Broughton magna, and Calbeck Underfield, to the faid Honours, Caſtles, Lordſhips, Manors, Ba- 
| ronies, Boroughs, Parks, and Foreſts, or to any of them in any wiſe belonging or appertaining, 
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or as Member, Part, or Parcel of the ſame Honours, Caſtles, Lordſhips, Manors, Baronies, Bo- 
roughs, Parks, Foreſts, or any of them before then had, known, accepted, uſed, or reputed, and 
which were formerly Parcel of the Lands, Poſſeſſions, and Hereditaments of the ſaid Henry late 
Earl of Northumberland : To have, hold, and enjoy all and ſingular the Premiſſes with all their 
Appurtenanc@ to the aforeſaid Thomas Earl of Northumberland, and to the Heirs Males of his 
3 — and to be begotten, and for Default of ſuch Iſſue, the Remainder to Henry Percy 


OY 
** » ” © R- — 
3 ——n det, 
n 4 - — _ J 


4 Eſquire, Brother of the aforeſaid Earl, and to the Heirs Males of the Body of the ſaid Henry 
A | lawfully begotten and to be begotten. And further the aforeſaid late King and Queen of their 
bY Ge TLTLe -Þ 8 | | | more 
| | 
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more abundant ſpecial Grace willed, and of their certain Knowledge, and meer Motion 
granted by their a oreſaid Letters- patent for themſelves and the Heirs and Succeſſotrs of the afore- 
{aid Queen, that the aforeſaid Thomas Earl of Northumberland, and the Heirs Males of his Body 
lawfully begotten and to be begotten, and for Default of ſuch Iſſue the aforeſaid Henry Percy and 
the Heirs Males of the Body of the ſaid Henry lawfully begotten and to be begotten, ſhould have, 
hold, and enjoy, and ſhould be able to have, hold, and enjoy all and ſingular the aforeſaid. Ho- 
nours, Caſtles, Lordſhips, Parks, Offices, Boroughs, Meſſuages, Lands, Tenements, Meadows, 
Paſtures, Rents, Reverſions, and Services, and all and ſingular other the Premiſſes above ex- 
preſſed and ſpecified, and to them by the ſame Letters-patent before granted, with all their Ap- 
purtenances, according to the Tenor and Effect of the aforeſaid Letters - patent, notwithſtanding 
any Omiſſion and Non recital, or ill and Mii-recital ,in the ſame._Lerters-patent of any Grants, 
Demiſes, and letting to Farm of any Parcel of the Premiſſes by the ſame late King and Queen, or 
dy the Father and Brother of the ſaid late Queen, or by any of them, or by the aforeſaid late, Earl 
of Northumberland to any Perſons before then made and granted, any Statute, Act, Ordinance, Pro- 
viſion to the contrary thereof had, made, enacted, or provided in any wiſe notwithſtanding; or 
for that expreſs Mention of the true yrarly Value or Certainty of the Premiſſes, or of any of | 
them, or of other Gifts or Grants before that Time made by the aforeſaid late King and Queen . 
Philip and Mary, or by any of the Progenitors of the aforeſaid Queen to the aforeſaid Thomas 
Earl of Northumberland, in the ſame Letters- patent is not made, any Statute, Act, Ordinance, 
Proviſion, or Reſtraint to the contrary thereof before then had, made, enacted, ordained, provid- 
ed, or any Thing, Cauſe, or Matter whatſoever in any wiſe notwithſtanding, as by the aforeſaid 
Letters-patent among other Things more fully appears. By Reaſon whereof the aforeſaid Earl 
was of the aforeſaid Reſidue of the Veins or Mines ſeized in his Demeſq as of Fee-tail, viz. to 
him and to the Heirs Males of his Body lawfully begotten, the Remainder thereof to the aforeſaid 
Henry Percy in Form aforeſaid, by the Form of the Gift aforeſaid. And the aforeſaid Earl being fo 
ſeized thereof, he the aforeſaid 8th Day of Oober in the Information aforeſaid ſpecified, the aforeſaid 
Thomas Thurland and Daniel Howſeter, and other Labourers in the Mines aforeſaid, as well from 
and in the making and continuing the Search and digging of the aforeſaid one Hundred Thouſand 
Pounds Weight of Metal of Copper called Copper-Ore, being the Reſidue of the aforeſaid ſix 
Hundred Thouſand Pounds Weight of Metal of Copper called Copper Ore, in the aforeſaid Re- 
ſidue of the Veins or Mines for the Ore and Metal aforeſaid in the aforeſaid waſt or mountainous 
Lands called Newlands, as from and in the taking and carrying away of the aforeſaid one Hun- 
dred Thouſand Pounds Weight of Metal of Copper called Copper Ore, being the Reſidue of the 
aforeſaid ſix Hundred Thouſand Pounds Weight of Metal of Copper called Copper Ore, there in 
Form aforeſaid dug up, and laid upon the Land, hindred and diſturbed, as it was and is lawful 
for him to do. With this that the aforeſaid Thomas Earl of Northumberland will aver, that the - 
aforeſaid Reſidue of the Veins or Mines in which, &c. were Parcel of the Poſſeſſions and Heredi- 
taments of the aforeſaid Henry late Earl of Northumberland} all and ſingular whereof the ſame 
Thomas Earl of Northumberland is ready to verify, as the Court, &c. Wherefore he prays Judg- 
ment, and that as to the Premiſſes he may be diſmiſſed from this Court. 
And upon theſe Pleas the Queen's Attorney demurred in Law. 


The Caſe was recited in this Manner. The Queen's Attorney has informed the Court, that The CASE. 
whereas the Queen by Reaſon of her Prerogative Royal is entitled to have and enjoy, and ought Mic. Tom 


to have and enjoy, to her proper Uſe, all and ſingular Mines and Ores of Gold and Silver, and AI AH. e 
of all other Metals containing Gold or Silver, and all Things concerning them, which may be Gold or Silver 


found in any Lands, Tenements, or Heredicaments within the Realm of England, as well in the Red, ar the 


proper Land and Soil of the ſame Queen, as in the Land and Soil of any of her Subjects; and baſe Meral, 


whereas the ſaid Queen the h Day of March in the 8th Year of her Reign was and yet is ſeized uu 0: of 6.14 
in her Demeſn as of Fee, in Right of her Crown, of and in certain waſt or mountainous Lands © Silver of 


called Newlands in the County of Cumberland, in which are certain Veins or Mines, and Ore 1 wn t e 
Metal of Copper containing in themſelves Gold or Silver, which to the ſaid Lady the i be- he Ning r 9 | 
long, as in many Records, Rolls, and Remembrances of the Court of Exchequer more fully ap- 8 ot AR * 1 
pear. And whereas alſo the ſaid Lady the Queen the ſaid firſt Day of March in the Year a- aud ay the fe ©. _ 
foreſaid at Weſtminſter commanded and aſſigned Thomas Thurland and Daniel Howſeter to cauſe and of the Subject, | 
procure certain Lands and N. ines for ſuch Metal called Ore of Copper containing in itſelf Gold and carry ita- \ 
or Silver within the ſaid waſt or mountainous Lands called Newlands, for the Uſe of the ſaid by ll the Judges: 
Queen, to be ſearched and dug, and ſuch ſearching and digging to be continued there during a cer- „ Ei er. 


: : | : g ; ceptthree, which 
tain Time to come, and to procure ſuch Metal from Time to Time found and dug up there to be 


three took a2 


carried away, and for the Uſe of the Queen to be melted, fined, or otherwiſe converted. By Rias, er a5 to 
Force whereof the ſaid Thomas Thurland and Daniel cauſed the Quantity of fix Hundred Thouſand Metal, chere 
Pounds Weight of Ore of Copper containing in itſelf Gold or Silver to be dug up in the ſaid A 


Silver in the 6 


Lands called Newlands, and to be there laid ready to be taken and carried away from thence, in- fame exceeds the 
tending to continue the ſame Search and digging as they were commanded by the Lady the Queen, Nen“ hebal 
until Thomas Earl of Northumberland the 8th Day of October laſt paſt, and divers other Times where not, for 


into the ſaid Lands called Newlands entered and intruded, and interrupted and diſturbed the ſaid a M5 1areer Cate 
Thomas Thurland and Daniel, and other Labourers in the ſaid Mines, as well from ſearching and 424 
| | | ö | n aſe Metal be- 


| EE | longs of Right 
tothe Proprietor of the Soil, otherwiſe in the former Caſe, ſor there all ſhall go to the Crown by Prerogative. 


But foraſmuch as the Information charged that the 
Mines ot Copper in Queſtion contained Gold or Silver, and the Defendant did not deny it, nor averred (as he ſhould have done) that the Gold or Silver contained 


in them was not of the greater Value, nor ſufficient to defray the Charges cf getting it, therefore the ſaid three Juſtices agreed that the beſt ſhould be intended for 
the King, viz. that the Gold or Silver was of the greater Value, and ſo that Judgment ſhould be given againſt the Defendant. Vide 2 Inſt. 577. 3 Inſt, 13z, Davis 
'9,2, 1 Finch 16, 146+ 2 Finch 23, 132. Crompt. J. C. 117, b. 112. a. 4 Bac. Abr. 160, 162, Stat, 1 W. & M. cap. 30. 5 W. & M. cap. 6. 
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id waſt or mountainous 


Date at Richmond the r6th Day of Auguſt in the 4th and gth Years of their Reign, ſhewn to the 
Court, of their tpecial Grace, certain Knowledge, and meer Motion granted to the ſaid Earl of 
Nortbumberland the ſaid 10,000 Acres called Derwentfels whereof, &c. amongſt other Things, by 
che Name of all their Honour of Cockermouth, and of their Caſtle of Cockermouth and Egremond, 
&c. and of all their Manors, Lands, Tenements, and Villages of five Villages, Aſpater,|Newlandraw, 
&c. Derwenfels, &c. with their Appurtenances in the County of Cumberland, late parcel of the 
Poſſeſſions and Hereditaments of Henry late Earl of Northumberland; to have and to hold the 
ſame to the'ſaid Thomas Earl of Northumberland, and to his Heirs Males of his Body lawfully be- 
gotten, the Remainder to Heyry Percy bis Brother, and to the Heirs Males of his Body begotten. 
By Force whereof the ſaid Thomas Earl of Northumberland the laſt Day of Auguſt in the ſaid 4th & 
ob Years of che Reign of the fad King and Queen, into the ſaid 10,000 Acres called Derwentfels 
whereof, &c. entered, and was thereof ſeized in Tail by Force of the Gift aforeſaid.” And being 
fo ſeized, the faid 8th Day of Q&#ober in the Information ſpecified he diſturbed and interrupted 
the faid Thomas Thurland and Daniel Howſeter and other Labourers in the ſaid Mines as well from 
and in the making and continuing the Search and digging of the ſaid five Hundred Thouſand 
Pounds Weight of Copper Ore, parcel of the ſaid fix Hundred Thouſand Pounds Weight, in the 
ſaid'orie Vein or Mine within the ſaid Lands called Newlands, as from and in the taking and car- 

ing away of the fame five Hundred Thopfand Pounds Weight of Copper Ore there in Form 

foreſaid dug up, and laid upon the Land, as it was layful for him to do. With this that the 
Taid Thomas'Earl of Northumberland will aver that the ſaid 19,009 Acres called Derwentfels, 


xc. whereof, &c. and the faid Mine in the ſaid Lands called Newlangs, were Parcel of the Lands, 


* 


Poſſeſſions, and Hereditaments of he ſaid Henry late Earl of Northumberland. And with this 
that the ſaid Earl will aver, that the ſaid one Vein or Mine of Ore or Metal of Copper was firſt 
opened' after the faid 16th Day of Auguſt in the ſaid 4th & 5th Years of the Reign of the ſaid late 
King and Queen, that is to ſay, the fir Day of April in the 7th Year of the Reign of the Queen 
that now is. And he traverſes the Seizin of the Queen the ſaid t Day of March, and the Intru- 
fion, &c. which Things he is ready to aver, and demands Judgment, and prays to be diſmiſſed, 
And as to the Interruption and Diſturbance as well trom and in the making and continuing the 
Search and digging of one Hundred Thouſand Pounds Weight of Copper Ore, being the Reſidue 


of the ſaid fix Hundred Thouſand Pounds Weight of Copper Ore, as from and in the taking and. 


carrying away of the ſame one Hundred Thouſand Pounds Weight of Copper Ore, the ſame Earl 
ſays, that the ſame one Hundred Thouſand Pounds Weight of Copper Ore being the Reſidue 


| were dug in the Reſidue of the ſaid Veins or Mines of Ore and Metal within the ſaid Lands cal- 


led Newlands. And that the ſaid late King and Queen were ſeized of and in the ſaid Veins or 
Mines being the Reſidue, in which the 1 49 Hundred Thouſand Pounds Weight of Copper 
Ore being the Reſidue were dug, in their Demeſn as of Fee, in Right of the Crown of England, 
which Veins'or Mines bein the Reſidue were opened the ſaid 16th Day of Auguſt in the ſaid 4th 
& 5th Years, and long before. And the ſame Ling and Queen being 10 ſeized, by the ſaid Let- 
ters · patent here ſhewn to the Court gave, and of their ſpecial Grace, certain Knowledge, and 
meer Motion granted to the ſaid Thomas Earl of Nortbumberland the ſaid Veins or Mines being 
the Refidue in which, &c. by the Name af all their Honour of Cockermouth, ut ſupra; and allo 


* 


by the Name of all and * their Mefluages, Mills, Lands, &c. Wrecks of Sea, Mines, 


arries, and all other their.Rights, Privileges, Profits, Commodities, Emoluments, and Here- 
ditaments whatſoever, ſituate, Fine: and being in the ſaid Towns, Fields, Pariſhes, and Ham- 
lets of Cockermouth, &c. Derwentfels, &c. to the ſaid Honours, Manors, &c. appertaining, or as 
Member, Part, or Parcel of the ſame Honours, Manors, &c. then before known, accepted, uſed, 
or reputed, and which before Time were Parcel of the Lands, Poſſeſſions, and Hereditaments of 


- the ſaid Henry late Earl of Northumberland : To have and to hold the ſame to the ſaid Thomas 


meſmn as of Fee tail, with the ſaid Remainder over, by the Form 


' 


Earl of Northumberland, and to the Heirs Males of his Body lawfully begotten, the Remainder 


to Henry Percy his Brother, and to the Hes Males of his Body begotten, whereby the ſaid 7ho- 
mas Earl of Northumberland was of the ſaid Veins or Mines being the Reſidue ſeized in his De- 

of the Gift aforeſaid. And the ſaid 
Earl being ſo ſeized, he the ſaid, 8th Day of October the ſaid Thomas Thurlayud and Daniel, and 
the d in the ſaid Mine interrupted and diſturbed from and in the making and con- 
tinuing the Search and digging of the ſaid one Hundred Thouſand Pounds Weight of Copper Ore, 
being the Reſidue of the 20 r Hundred Thouſand Pounds Weight of Copper Ore, in the ſaid 
Veins or Mines being the Reſidue for the Ore and Metal aforeſaid in the ſaid Lands called New- 


lands, 


F 


Ahe Caſe of Mines. in Cam. Scacc. . 


— — 
1 a 0 
—_— * 0 . * - 
. ö : 
"3 


wo . — 


. * 


lands, and alſo from and in the taking and carrying away of the ſame one Hundred Thouſand 
Pounds Weight of Copper Ore, being the Reſidue, there in Form aforeſaid dug up, and laid upon 
the Land, as it was well lawful for him to do. With this that the ſaid Earl will aver that the 
Veins or Mines being the Reſidue in which, &c. were Parcel of the Poſſeſſions and Hereditaments 
of the ſaid late Henry Earl of Northumberland. All which the ſaid Thomas Earl is ready to veri 8 
&c. and demands Judgment, and prays to be diſmiſſed, &c. Upon which'two Pleas the Queen's 
Attorney has demurred in Law. | 8: 2 FO | 1 
And the Matter was argued in the Exchequer - chamber in the faid Term of St. Michiel before The Points of 
all the Juſtices of England, and the Barons of the Exchequer, by Onſlow Apprentice'the'Queen's * . 
Sollicitor, Gerard the Queen's Attorney, and Mray and Barham Queen's Serjeants; and on the 
Part of the Earl, by Sbirbarn and Bell Apprentices, and Mead Serjeant. And the Matter was di- 
vided into three Points. The firſt was, it all Mines and Ores of Gold or Silver, which are in 
the Lands of Subjects, with Power to dig the Land, and carry away the Ore, and other Incidents | 
thereto, belong of Right to the King of this Realm by Prerogative, or not, inafmuch'as this is fe .. 
not recited in the Treatiſe. de Prerogativa Regis, and inaſmuch alfo as the digging for it in an. 1 
.other's Land touches the Freehold and Inheritance of another. And upon this the two other 
Points depend, for if the King ſhall not have them, then in the two other Points the Law is a- 
gainſt the Queen; and if the Law be that the King ſhall have them, from this Foundation the 
Counſel for the Queen ſaid it would follow that in the two other Points the Law is with the 
Queen. So that they took this to be the principal Point. The ſecond Point was, whether or 
no Mines and Ores of Copper containing in them Gold or Silver, which are in the Lands of Sub- 
jets, with Power to dig, and carry away, and other Incidents, belong alſo to the King of this 
Realm by Prerogative. The third was, if ſo be that Mines and Ores of Copper containing Gold 3 
or Silver belong to the King by Prerogative, nevertheleſs if the ſaid Grant of King Philrp and 
Queen Mary of the Land in the firſt Caſe, and of all and fingular Mines in the other Cafe, made 
by the ſaid Charter being de gratia ſua ſpecial, certa ſcientia, r mero moru Ns, be ſufficient to 
make the Ores and Mines pals from them to the faid Earl of Noribumberland, or not. 

As to the firſt of theſe three Points, Onſlow alledged three Reafons why the King ſhall have 1 Point. 
Mines and Ores of Gold or Silver within the Realm, in whatſoever Land they are found. The ** OL. 
firſt was, in Reſpect of the * Excellency of the Thing, for of all Things which the Soil within 1, prevative 
this Realm produces or yields, Gold and Silver is the moſt excellent; and of all Perſons in the —— - — 2 
Realm, the King is in the Eye of the Law moſt excellent. And the Common Law, which is in the Lands of 
founded upon Reaſon, appropriates every Thing to the Perſons whom it beft fairs, as common Sg. 5. F. 
and trivial Things to the common People, Things of more Worth to Perfons in a higher and; Ing. 132. 
ſaperior Claſs, and Things moſt excellent to thoſe Perfons who excell all other; and becaufe Paris 265 
Gold and Silver are the moſt excellent Things which the Soil contains, the Law has appointed « Finch 2323. 
them (as in Reaſon it ought) to the Perſon who is moſt excellent, and that is, the Ring. And + Ne. Abr. 160, 
ſo does it likewiſe in Regard to the Water, as well as the Earth. For the Things of Value, = Lane 26. 
which the Sea or Water yields, are the Fiſhes therein, and of Fiſhes which are in the Sea in Eng- 
land, that is, in the Arms of the Sea or Water within the Land, two are more excellent than o- 
thers, viz. Sturgeons and Whales. * And in Reſpect of their Excellency the Common Law has | 
appropriated them to the King, who is the moſt excellent Perſon in the Realm, as appears by the 8 

reatiſe de Prerogativa Regis cap. 11. which ſays, the King ſpall ba ve Whales and Sturgeons taken ; c. 103. be 

in The Sea, or elſewbere within the Kealm, which is not a new Law, but a Declaration of the Com- he, 26: + 
mon Law before. And Barham ſaid that © Britton, who wrote a long Time before the making 6 Med. 73. 
of the Treatiſe de Prerogativa Regis, ſhews in his Chapter of Trovers, that in his Time the King Fach 246. 
by his Prerogative ſhould have thoſe Fiſhes by the Common Law. So that the Excellency of the « Britton 26. a, 
King's Perſon draws to it Things of an excellent Nature. The ſecond Reaſon was, in RefpeEt 
of the © Neceſſity of the Thing. For the King is the Head of the Weal-public, and the Subjects . Lane 26. 

are his Members, and the © Office of the King, to which the Law has appointed him, is to pte- 4 Bac. Abr. 16r. 

ſerve his Subjects; and their Preſervation conſiſts in two Things, viz. in an Army to defend them 

againſt Hoſtilities, and in good Laws. And an Army cannot be had and maintained without F. Nia. —4 

Treaſure, for which Reaſon ſome Authors in their Books call Treaſure the * Sinews of War; fo | 
that the Want of Treaſure is the Want of an Army and of Force to defend us againſt Hoſtili- * Ce. Lit. 9e. b. 
ties, from whence would enſue the Ruin of the Realm, and the Confuſion of the People. And 

if the Gold and Silver, whereby the Treaſure is to be made, ſhould belong to the Subject who 

is the Proprietor of the Land in which it is found, then ſhould it belong to another than to him 

whom the Law appoints to defend the People, and to prepare an Army and Force, and he who 

is appointed by the Law to be their Defender would be deſtitute of Power or Means to defend 

them, which would be very inconvenient. And therefore inaſmuch as God has created Mines 

within this Realm, as a natural Proviſion of Treaſure for the Defence of the Realm, it is rea- 

ſonable that he who has the Government and Care of the People, whom he cannot defend with- 

out Treaſure, ſhould have the Treafure wherewith to defend them ; ſo that the Law has for Ne- 

ceſſity's Sake appropriated the Mines of Gold and Silver to the King. The third Reaſon was, 

in Reſpect of it's © Convenience to the Subjects in the Way of mutual Commerce and Traffick. 1 

For the Subjects of the Realm muſt of Neceſſity have Intercourſe or Dealing with one anotherr. 

for no Individual is furniſhed with all neceſſary Commodities, but one has Need of the Things 

which another has, and they cannot ſell or buy together without Coin, for perhaps one who wants 

that which another has, has no other Commodity or Thing to give in Exchange for it, and if 

he has, yet perhaps the other has no Oceaſion for it, and even admitting that he has Occaſſon 
for it, it may be that the one Commodity is worth more than the other, and they have no Means 

do make the Price equal but by Money; ſo that the Inequality in the Value of Things, ** the 

4 | | ant 
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Want of Means to reduce them to an Equality, would greatly interrupt the Courſe of Dealing 

between Man and Man, if God had not provided a Remedy for it, which he has done by Gold 

and Silver dug out of Mines. And it the Subject ſhould have it, the Law would not permit 

« Poph. 149: him to coin it, nor put a Print or * Value upon it, for it belongs to the King only to fix the Va- 
a Doris 2s lue of Coin, and to aſcertain the Price of the Quantity, and to put the Print upon it, which be- 
a. b. ing done, the Coin becomes current for ſo much as the King has limited. But if the Subject 
ſhould have the Ore of Gold and Silver which is found in his Land, he could not convert it 

v A8. fl. a. into Coin, nor put any Print or Value on it. For if he makes Coin, it was High- Treaſon 
Fitz. Corone 


10 7. 3. Benefit or Advantage if the Subject ſhould have the Gold and Silver found in Mines in his Land; 
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Law. cellency of the Thing, and for the Neceſſity of it, and the Convenience that will accrue to the 


e Lane 26. the Ore of Gold and Silver to the King, in whatever Land it be found. And Gerard ſaid that 


ſerve to provide an Army and Force againſt foreign Hoſtilities, and to make Money and Coin 

for the carrying on of Commerce and Traffick among the Subjects, and if the Law ſhould ſuffer 

p the Subject to have it, theſe Conveniences would be totally loſt, and the Public would never 
+ 5s . ſhare of them. And another Inconvenience would alſo follow, which is, * that thereby the Sub- 
ject would ſurpaſs the King in Treaſure and Subſtance, which would make the Subject honour- 

able and powerful, and the King contemptible, and liable to be depoſed or rebelled againſt : For 

a Subject who is ſuperior to the King in Subſtance and Treaſure will ſeldom obey, and for the 

Servant to be greater than the Maſter, or the Subject greater than the King, is very difpronor- 

tionable, and ſubverſive of all Order and Rule; And ſuch would be our Law here, if it ſhould 

make Subjects Poſſeſſors of Mines of Gold and Silver. But the Law of England is not ſo unrea- 

ſonable nor irregular, but it obſerves. a due Proportion and Symmetry in the Members of the pub- 

lic Weal, and therefore it makes the King Poſſeſſor of all Mines of Gold and Silver in whatever 

Lands they are found within the Realm. And upon the three Reaſons above mentioned, and 

_ eſpecially upon this fourth Point concerning the Inconvenience of it, they and all the reſt of the 

,- Counſel for the Queen relied. - And to prove that the Law of the Realm is and always has been 


1 5 . pores” JA accordingly, they produced divers Precedents and Matters of Record out of the Exchequer in 


the Times of ſeveral Kings, whereof one was in the Time of King Edward 3. and was as follows. 
Anno 42, Ed. 3, Devons : This Indenture made between our Lord the King of the one Part, and John Balancer and 
Rot, 4. Walter Golbeter of the other Part, witneſſeth, that our ſaid Lord hath committed and let to the ſaid 
John and Walter his Mines of Gold and Silver and of Copper in the County of Devon, which may be 
found in Mountains, and in wild and deſart Places hereafter by two Years next to come, ſo that the ſaid 
John and Walter may dig to find the Mines in all Places where they ſhall ſee beſt for the Profit of our 
ſaid Lord the King, in the ſame Mountains, wild and deſart Places, and not in Gardens, nor uniler the 
\ Houſes of any, and in caſe it ſball be neceſſary for them to fell Trees in Order to make the ſaid Mine, 
they ſhall preſently pay for the Trees which they ſhall ſo fell to thoſe to whom they belong, according as 
it ſhall be agreed. And they ſhall render for the ſame Mines to our ſaid Lord the King 20 Mark; for 
the Year next to come, that is to ſay, 10 Marks at ibe Feat of Eaſter, and 10 Marks at the Fea 
e St. Peter in the Gule of Augult. And for the. ſecond Year our ſaid Lord the King fholl have the 
fifth Part of the Gold, and of the Silver, and of the Copper, which ſhall come from the ſame Mines. 
And that none ſhall meddle in. the digging to find ſuch Mine, but the ſaid John and Walter aud their 
Servants during their Term, &c. Given at London the 11th Day of July in the Year of the Reign 

| of our ſaid Lord the King, of England the 32. and of France the 19. In 32. Ed. 3. Rot. 4. 
By which Leaſe made of his Mines of Gold and Silver (it was faid) it appears that he called 
them his Mines of Gold and Silver which are in another's Soil, for the Words are that they might 
dig to find the ſaid Mints in all Places where they ſhould ſee beſt for the Profit of the King, and if in 
all Places without Exception, ergo it is in the Lands of Subjects; and the Words of Reſtraint, 
{ VIZ. and not in Gardens, nor under the Houſes of any, imply that they ſhall not be reſtrained to dig 
in other Places of others than in Gardens and under Houſes; and by the Limitation of the Pay- 
ment for the Trees felled to them to whom they belong, it is implied that they might fell the 
Trees of Subjects, and they ſhall be intended Trees growing where the Mines are, and not elſe- 
where; for if by Force of the Leaſe they could not have felled the Trees of any others than of the 
King himſelf, then he would not haye reſerved any Payment, or at leaſt he would have reſerved 
the Payment to himſelf only, and not to others. And if any one will ſay that the King demiſed 
the Mines of Copper alſo, which ought to be intended in his own Soil, and not in the Soil of 
another, and therefore that the ſame ſhall be intended of the Gold and Silver Mines, Sir, 
if this ſhould be granted as to the Copper Mines, yet it cannot be granted as to the Mines 
of Gold and Silver, for it is proved that the Leſſees have Power given them by the 
Leaſe to dig in the Land of another, and it they could. not do ſo by Law, it, cannot be 
ſo intended cf another's Soil for Copper, ergo this Power muſt neceflarily be referred to the 
digging in the Land of another for Gold and Silver. And from this Precedent it may be ſeen ga | 
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the Law was taken at that Time, for it is to be preſumed that ſuch Leaſe was made by the good 
Advice of Sages of the Law, and that the Law was ſo, or elſe the Leaſe, had not been made. 
Another Charter was alledged made by King Richard 2. in this Manner. SN BEN Do 
Devon. Richardus ſecundus per literas ſuas patentes apud Weſtmonaſterium 1 5* die Junii anno regni ſus. Anno 8. R. a. 
oftavo, conceſſit Nicholas Wake clerico, et licentiam dedit pro ſe et heredibus ſuis quantum in ſe fuit, go | 
quod ipſe omnes mineras auri et argenti in comitatu Devon, ubicunque eas invenire poterit, tam infra 
libertates quam extra (habita licentia fodendi in terra illa ubi bujuſmodi mineræ fuerint) per ſe et depu- 
tatos ſuos ſcrutari, fodere, et in operationibus ponere, et metalla ibidem inventa triare et purgare poſ- 
fit, a datu præſentium uſque ad finem decem annorum proxime ſequentium et plenarie complendorum. Nor 
lens quod idem Nicholaus ſeu deputati ſui interim amoveantur de commedo ſuo in bac parte ſaciendo, ſeu 
quod aliquis alius de bujuſmodi mineris ibidem ſe medio tempore intromittat. id ſemper quod idem Ni- 
cholaus de decima parte proficui provenientis de minera prædicta ſacraſanctæ eccleſie fideliter reſpondeat : 
Et prefato regi apud Scaccarium ſuum ſingulis annis in tribus ſeptimanis ſandti Michaelis de nona parte e- 
juſdem proficut, poſt triationem et purgationem hujuſmodi auri et argenti in mineris illis inventorum, fide- 
lem compotum reddat. Et pro magnis laboribus, diligentiis, et expenſis, que ipſum Nicholaum- et 
dictos deputatos ſuos in hac parte neceſſario apponere oportabit, præfatus rex vull, et tenore preſentium 
concedit pro ſe et heredibus ſuis, quod prædictus Nicbolaus et difti deputati ſui reſiduum dicti proficui 
ultra decimam et nonam partes ad opus ſuum proprium, habeant, et inde libere diſponere poſſent, Prout 
pro commodo ſuo melius viderint faciendum, &c.. In cujus, Sc. Teſte rege apud Weſtmonaſterium 1.5* 
die Junii anno regni ſui Odlavo. In 8. R. 2. Rot. 22. 2 lc a 
Which Charter made to ſearch for all Mines of Gold and Silver in the ſaid County abicungue 
eas inuenire poterit, tam inſra libertates quam extra, (it was ſaid) implies that the King took himſelf 
to be the Poſſeſſor of all Mines, for the Words omnes mineras admit of no Exception, whether | 
the Mine be in the Land of a Subject or not. And the Words, habita licentia fodendi in terris 6 
illis ubi bujuſmodi mineræ fuerint, imply that the King intended Mines in the Soil of others, and 
not only in his own Soil, for theſe Words of Licence are to be taken to have Licence of the Sub- 
ject, where the Subject is the Proprietor of the Land, and not where the King is ſeized of the 
Land, for there the Charter is ſufficient without ſuch Licence. And the Clauſe, nolens quod aliquis . 
alius de hujuſmodi mineris ibidem ſe medio tempore intromittat, implies that the King underſtood that. 
he had Power to reſtrain all Men from meddling in ſuch Mines, viz. in any Mine whatever with. f 
in the ſaid County without Exception, be the fame in the Soil of a Subject, or not. And 
it is to be preſumed that ſuch Charters were made by the Advice of Men learned in the 
Law, and agreeable to the Law rather than otherwiſe. And although the Charter contains that 
Licence ſhall be had of the Subject to dig where the Mine is in his Land, yet it cannot properly 
be intended hereby that he could not dig there without ſuch Licence, but it is rather a Matter 
of Curteſy in the Prince, than of Neceſſity, for if he had Licence of the Poſſeſſor of the Soil to 
dig, yet if he had not the King's Charter, neither he nor the Poſſeſſor of the Soil could have taken 
and carried away the Ore of Gold and Silver, without the King's Licence, for if he might, then 
the Charter and Licence was in vain, and it is not a good Expoſition nor Implication which 
tends to make void the whole Force of the Patent. And ſuch Expoſition cannot te maintained, . , , _ 
for the Ore of Gold and Silver is the King's, and if it is, the Law “ gives him Means to come to 13.1 Finch 45. 
it, and that is, by digging ; ſo that the Power of digging is incident to the Thing itſelf, and Finch 53: 
the Clauſe of Licence is but Matter of Curteſy, and ſerves only to give Notice to the Poſſeſſor Laus 148. 
of the Soil, and is not of Neceſſity to be had. | | 
Another Charter was alledged which was made by King Henry 4. in this Form, Eſſex. Rex Hen- Rte CIOS 
ricus quartus dilecto et fideli ſuo Waltero Fitzwater ſalutem. Quia datum eſt nobis intelligi, quod di- : 
verſe perſonæ quandam mineram auri infra regnum noſtrum Angliæ invenerunt, et mineram illam a 
nobis concelaverunt, et commodum ſuum inde fecerunt, et indies facere non deſiſtunt, in noſtri preju- 
dicium, damnum non modicum, et gravamen; nos indemnitati noſtræ in hac parte proſpicere volentes, 
aſignavi mus vos omnes et ſingulas perſonas, quas vobis juxta ſanas diſcretiones veſtras conſtare poterit 
notitiam de minera hujuſmodi habere, et eam a nobis concelare, ut ſupradictum eſt, ubicungue inveniri 
poterint, tam infra libertates quam extra, ad arreſtandum et capiendum, et ipſos ſtatim, cum ſic capti fu- 
erint, coram nobis et concilio neſtro, ubicunque dittum concilium noſtrum fuerit, ſalvò et ſecure et modo 
boneſto ducendum, ad informandum nos et dictum toncilium ſuper præmiſſis, et ad faciendum ulteri- 
us et recipiendum quod per nos et dittum concilium noſtrum ordinari contigerit in hac parte. Et ideo 
vobis mandamus quod circa pramiſſa diligenter intendatis, &c. In cujus rei, ic. Teſte Rege apud 
Meſtmonaſterium 10* die Maii anno regni ſui ſecundo. In 2. H. 4. Rot. 34. 
By which Letters-patent it appears that the King took himſelf to be the Proprietor of the Mine of 
Gold, .in whatever Place it was found within the Realm. For the Rehearſal is general infra reg- 
num Angliæ, without expreſſing in the Land of the King; and the not diſcloſing it was a Conceal- 
ment from the King, and the Profit which the Finders had taken was to the Prejudice and Da- 
mage of the King, although it was not expreſſed that the Soil, wherein the Mine was, belonged 
to the King. | | 
F 8 as a great Proof of this Matter a Patent made by King Henry 6. was alledged, which 4 . H. 6. 
was as follows, Devon. Henricus ſextus per literas patentes, datas apud Weſtmonaſterium 24 die Fe- Rot, 16. 
bruarii anno regni ſui quinto, commiſit chariſſimo ſuo avunculo Fohanni regenti regni ſui Francie, Pro- 
tectori et Defenſori regni ſui Angliæ, Duci Bedfordiæ, omnes mineras auri et argenti in regno ſuo Anglie : 
Habendum, Sc. per ſe et deputatos ſuos per decem = proximo futuros ; ſolvendo eccleſie ſane Dei 
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decimam partem auri et argenti ficut creſcunt, et prefato regi quindecimam partem puri auri, et quin- 
decimam partem puri argenti, et domino ſoli five terre, in quo ſeu qua hujuſmodi aurum et argentum 
erunt foſſa, viceſimam parte m ficut creſcunt, et faciendo per ſe at deputatos ſuos omnimodos cuſtus et ex- 
penſas, ratione minerarum auri et argenti prædicti, per ſuperviſum et contrarotulationem eſcheatoruy 
Devon. et Cornub. pro tempore exijtentium.  Nolens quod idem avunculus vel deputati ſui fubtus do- 
mos, ſtve in terris arabilibus vel pratts alicujus fodeant vel fodiat, alſque licentia domini hujuſmodi ſoli. 
Er fi forte damnum vel malum aliquod alicui domino vel cuicunque alii, per foſſuram minerarum didta- 
rum, aut per carriagium quod ipfis ex bac cauſa facere opportebit, inferant, emendas rationabiles dam- 
nificatis, prout per probos et legales homines pertin. fuerint  adjudicat. faciant, Sc. with Clauſe to 
make Proviſion, Fc. In g. H. 6. Rot. 16. 0} 

By which Limitation of Payment of the goth Part to the Lord of the Soil in which ſuch Gold 
and Silver ſhould be dug ap, (which Lord is no other than the Perſon who is ſeized of the Soil) 
it evidently appears that the King and the Protector alſo took it, (and it is to be preſumed that the 
Law was ſo, and that they were informed thereof by thoſe who knew it well) that the Mines in 
the Soil of another belonged to the King; and that the Duke by force of the Charter might dig 
in the Soil of any Subject for Gold and Silver. And this is proved by the Profiibition, vzz. that 
the Duke ſhall nor dig under Houſes, or in arable Land, or in Meadows without the Aſſent of 
the Proprietor of the Soil, for otherwiſe he might have digged in arable Land or in Meadows, 
And although the King expreſſed that the 2oth Part ſhould be paid to the Owner of the Soil, 
and that Amends ſhould be made for the digging and Carriage of it away, this is but a Matter 
of Curteſy in the King, and not of Right, and therein he, of his ſpecial Grace, abates of the Ri. 
gour of his Prerogative for the Benefit of his Subjects, tor the Law does not force him to make 
" | any Allowance for ſuch Things. And upon the Surrender of this Patent a like Patent was made 10 
| : the ſame Protector by the ſame King on the 16th Day of Auguſt in the 11th Year of his Reign, 
1 | for 12 Years thence next enſuing, of all ſuch Mines at ſupra in the Counties of Devon and Cory- 
Fl wall, by which the 15th Part of pure Gold, and the 15th Part of pure Silver was referved to 
” the King. | 

Anno 18. Ed. 44 2 Charter was alledged which was made by King Edward 4. in this Form, Northumbr. 
Rot. 20. .Edwardus quartus per literas ſuas patentes, datas apud Weſtmonaſterium 237 die Martii anno regni 
ſui 159 conceſſit prædicto fratri ſuo Richardo Duci Glouceſtria, Henrico comiti Northumbriæ, et alis 
mineram de Blanchland vocatam Shildane in comitatu Nortbumbriæ, mineram de Alſton- Moore vocal am 
Fechers, mineram de Keſwick in comitatu Cumbriæ, et mineram de Cupro juxia Richmond in comitatu 
Eborum : habendum et occupandum mineras illas diftts duct, comiti, et aliis prædictis per ſe et deputatos 
ac ſervientes ſuos ſufficientes a feſto annunciationis beatæ Marie virginis proxime futuro, uſque ad finem 
quindecim annorum proxime ſequentium et plenarie complendorum. Solvendo inde prefato regi et here- 
dibus ſuis oftavam partem puri et mundi argenti et capri, et dominis ſoli ſive terre, in quo minere 
ille fodientur, nonam partem, et curato ejuſdem loci decimam partem of the Ores prout creſcunt, ac 
faciendo per ſe et deputatos et ſervientes ſuos preditios omnimodos cuſtus et expenſas circa mineras predic- 
tas durante termino prædicto. Et quod prædictus dux, comes, et alii, Ic. in omnibus locis infra partes 
prædictas per ſe et deputatos ac ſervientes ſuos preadiftos eaſdem mineras libere ſcrutari et fodere, quotiens 
neceſſe fuerit, poſſint, et operare in eiſdem et earum qualibet abſque impedimento prefati regis, aut be- 
. redum ſuorum, epiſcoporum, abbatum, priorum, comitatum, baronum, ſeu aliorum officiariorum ſeu mi- 
niſtrorum prefati regis, aut aliorum qucrumcunque, ubicungue minere illæ infra partes predifas 
inveniri poterint, with Clauſe to make Proviſion for the Overage, and to hold Plea of all Freſ— 
paſſes, Plaints, and Contracts made in Places where the Mines are, and with Authority to make 
a Steward of the Court there, with mandamus uni verſis et fingulis quorum intereſt in bac parte, quod 
eiſdem duci, comiti, &c. intendentes fint, Fc. In 15. Ed. 4. Rot. 20. | 
By which Record (it was ſaid) it appears that the Mine which contained Silver, whereof the 
King reſerved the 8th Part, was in the Land of another, for the King limited to the Proprietor 
of the Soil the gth Part of the Ores. And it fo be that the King may not have a Mine ot Cop- 
in another's Soil, but that it ſhall be intended that the Soil, out of which the Copper was 
dug, belonged to the King, yet ſhall it be taken that the Soil, out of which the Silver ſhould be 
dug, belonged to others, for if it had belonged to the King, no Ore ſho:1d have been yielded 
of it to another; ex quo ſequitur that he who is of Opinion that the King ſhall not have a Mine 
of Copper in another's Land, muſt confeſs by this Precedent that the King ſhall have a Mine 
of Silver in another's Land, inaſmuch as the Precedent limits to the Lord of the Soil the gth 
Part of the Ore, which muſt be of the Ore of Silver only by his own Confeſſion. And the Power 
given to ſearch and to dig in the Land of another is worthy of great Obſervation, for here the 
King does not expreſs that the Patentecs ſhall have Licence of the Lord of the Soil to dig, as the 
other Precedent before expreſſes, bit he gives them full Power to dig, for the Words are poſſin! 
. See Mane, Todere quotiens neceſſe fuerit, ſo that the King uſes his“ Prerogative fully in this Point, as the Law 
Foreſt Laws 148. has given it him. 25 
Anno 18. El. 4. Another Patent of the ſame King was allo alledged in this Manner. Northymbr. Edrardis 
Rot, 31. gquarius per literas ſuas patentes, datas apud Weſtmonaſterium 11* die Martii anno regni ſui 18* 
fuper fur ſumredditionem prædictarum literarum patentium prefato Richardo duci Glcuceſtriæ, et aliis fa 
tarum, commodum ſuum, nec non emendationem et tranquilltatem regni ſui Anglia ſpiritualem conſido- 
rans, de gratia ſua ſpeciali, ac de adviſamento et aſſenſu concilii ſui, conceſſit et ad firmam dimiſit Wil- 
lieimo Goderſwike, et. ali s mercater bus de colonia, ac cuidam Dederico Vaverſwike de reg no, Angie 
| 1 5 | gUris 
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gauri fabio. omnes et ſingulat mineras aurum, argentum, cuprum vel plumbum portantes in comitatu 
Northumbria, Cumdriæ, et Weſtmariz, præfato regi quoviſmodo pertinemtes five ſpettantes : Habendum, 
Sc. mineras illas aitto Willielmo et aliis prædictis per ſe et deputatos ac ſervientes ſuos ſufficientes a 
ſeſto annunciationis beate Marie virginis proxime ſuturo, uſque ad finem decem annorum extunc proxime 
ſeguentium et Plenarie complendor um. Solvendo inde prefato regi et hæredibus ſuis, quindecimam partem 
puri et mundi auri et argenti, ac cupri, prout creſcunt, per ſuperviſum talis perſone aut talium per- 
ſengrum quales per præfatum regem ex parte ſua, et per ſe in ea parte ordinarentur et aſſignarentur, 
abſque aligus alio compoto ade prefato regi et heredibus ſuis in ſcaccario ſuo, vel alibi, reddendo ſroe 
faciendo durante termino preditio , ac faciendo per ſe et deputatos ac ſervientes et aſfignatos ſuos pre- 
dittos omnimodos cuſtus et expenſas circa mineras prædictas; necnon ſolvendo dominis ſoli ſive terre, in 
ono tinere ille fodientur, et curato ejuſdem loci, prout cum iiſdem dominis et curato commodsò concordare 
poterint termino prædicto durante, with like Liberties as before, In 18, Ed. 4. Rot. 91. 

By which Charter it appears that the King took the Mines of Gold and Silver in the Lands 
of others to be his Mines, and to belong to him. And that Mines of Gold and Silver are or 
m-y be by the Intent of the King in the Soil of another, is proved by the Payment limited to 
the Lord ot the Soil, as with him might be agreed. Which Allowance to him is but of the King's 
Clemency, as is ſaid before, and is not a Duty to him. = 

Alſo the Letters patent of King Henry 5. were alledged to the like Purpoſe, which were as fol- Ann r. II. 7, 
lows; Anglia. Mallia. Henricus ſeptimus per literas ſuas patentes, gerentes datum apud Weſtmonaſte- _— 92. 
rium 27 die Februarit anno regni ſui primo, fecit commiſſionarios ſuarum minerarum Angliæ et Mal. 
lie tam tinnet, plumbi, et cubri, quam auri et argenti, dilectum avunculum ſuum Jaſperum Ducem Bed- 
fordie, Themam Archiepiſcopum Eborum, et diverſos comites, dominos, milites, et alios, gubernatores 
ſuarum minerarum predittarum, ad reſpondendum omnimoda proficua eidem regi concernantia; et fe- 
cot Willielmum Taylor militem contrarotulatorem minerarum ſupradictarum; habendum mineras predic- 
tas prædicto joſpero avunculo et aliis prediftis per ſeipſos, deputatos fuos, ſeu  ſervientes ſufficientes, a 
ſeſio purtficationis beats Marie virginis ultimo preteri'o, uſque finem et terminum viginti annorum ex- 
tunc proxime ſequentium. Reddendo inde eidem regi et heredibus ſuis quindeeimam partem mundi auri, 
et argenti puri; ac etiam ſolvends capitalibus dominis ſoli et terra, in quibus minere fodientur, unde- 
cimam partem prout valent et creſcunt. Et quod pradifi commiſſionarii, gubernatores, et contrarotu- 
latores in omnibus locis infra partes prediftas per ſe, Sc. eaſdem mneras libere ſcrutari et fodere poſſint 
in eiſdem, et in earum qualibet, abſque impedimento preditii regis, aut bæredem ſuorum, aut aliorum 
priorum, comitum, baronum, ſeu aliorum officiariorum ſuorum, aut aliorum quorumcunque, ubicungue 
minere pradifie infra paries prædictas inveniri poterint. Proviſo ſemper quod commiſſionarii preditti, 

Sc. non fodient ſubtus domus ſive caſtra alicujus ligeorum regis prædictorum, &c. cum diverſis liberta- 
tibus cur. et auctoritate providendi omnia neceſſaria mineras prædictas concernentia. In 1. H. 7. Rot. 1 
Which Record purſues the others. And the Clauſes of the Reſervation to the King of the 15th 
Part of the neat Gold and pure Silver, and to the Lord of the Soil (which is the Proprietor of the 7 
Soil in which the Mines ſhall be dug) the 11th Part, as alſo the Clauſe that the Commiſſioners may 
ſearch and dig for the Mines wherever they may be found, without Impediment of any, are worth 
of Obſervation. And if the Mines of Gold and Silver belonged to the Proprietor of the Land, then 
the King did ill to take the 15th Part himſelf, or any Part of it, and to limit to the Lord of the 
Land the 11th Part only, for in that Caſe the Lord ſhould have had the & hole, and the King 
nothing. But from this, as well as from the Clauſe of digging it appears that the King ſhall 
have the Mines of Gold or Silver in the Soil of another, and that he took himſelf to be the Poſ- 
ſeſſor of them, and not the Tenant of the Soil. For the Appointment of the 11th Part to the 
Lord of the Soil is not as a Duty, but done out of the Kings's Benevoleoce to him, as it is proved 
by ſome of the Precedents before, where nothing is allowed to the Tenant of the Soil. And if 
the Law gives to the King a Mine of Gold and Silver, it is reaſonable that he ſhould have Means 
to come to it. And upon theſe Precedents cited, ſome by one, and ſome by another of the Coun- 
ſe] for the Queen, and upon divers others not here recited, as well as upon ſeveral hereafter cited A<- - | 
under the ſecond Point, it was ſaid and relied by them on Behalf of the Queen, that Mines of gp >24 Lee, 
Gold and Silver in the Lands of Subjects belong to the King by Prerogative, which is conſonant x- 32 2 724 
to Reaſon, and has been uſed from Time to Time by one King after another, which continual "= 
Uſage cannot be called wrongful, for the Law is not known but by Uſage, and it is Uſage which 
proves what the Law is. And it 1s to be preſumed that theſe Charters or Things were not made 
or done without the Advice of the Judges and other Sages of the Law, and they are all enrolled 
in the Exchequer, as Things of Effect, and as Foundations to Accounts. And as another great 
Proof that the Law is fo, divers Accounts were alledged, by which it appears that the Kings of 
this Realm were anſwered for divers Profits and Revenues upon the ſaid Leaſes and Charters ex- 
tending to Mines ef Gold and Silver in the Land of another. One Account was given into the 
Exchequer upon the ſaid Charter firſt cited, viz. upon the Leaſe of Mines of Gold and Silver, ,,.. 6, 
and Copper made by King Edward 3. to * Jobn Balancer and Walter Goldbeter; by which it ap- | 
pears that the King was anſwered for the 20 Marks for the firſt Year, and nothing for the ſecond 
Year, becauſe the Leſſees died, and the King had granted the Mines to others, as by the Record 
of the ſaid Account (which was recited in certain) it appears. Another Account (it was faid) ap- 
pears in the Exchequer to be made by Henry Biſhop of Wincheſter Cardinal of England, one of 
the Executors of the ſaid John Duke of Bedford Farmer of the ſaid Mines of Gold and Silver in 
the ſaid Counties of Devon and Cornwal, for the laſt of the ſaid 12 Years, whereby he rendered 
an Account of the 15th Part of the pure Silver reſerved upon the ſaid Grant, viz. from the 15th 
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Day of December, anno 21. H. 6. unto the 16th Day of Auguſt, anno 23. H. 6. and upon this Ac. 
count he paid 36 Pounds Weight and two Ounces of pure Silver ariſing from the ſame 15th Part. 
And by this Account it alſo appears, that former Accounts had been made thereof for the for. 
mer Years. By which Accounts, and by divers others hereafter recited under the ſecond Point, 
as well as by others not here recited, it appears that the King has been anſwered for the Reve- 
nue of Mines of Gold and Silver, as well ſuch as were in the Lands of others as in his own 
Lands; which prove that the Grants were executed, and the Ores dug up in the Lands of others, 
becauſe the Charters, upon which the Accounts were founded, gave Power to dig for Ore of Gold 
and Silver as well in the Lands of others as in the Lands of the King. And the Barons. of the 
Exchequer, who took the Accounts, would not have charged .the Accountants, nor have taken 
the Accounts for the King of Things which belonged to others, if they had not been well aſſured 
that by the Law the King ought to have the Mines of Gold and Silver although they were in the 
Soil of another, but they would rather have made it to appear that the Ores were had out of the 
Land of the King only, and not out of the Land of others. So that theſe Accounts do effec- 
tually prove that Mines of Gold and Silver in the Soil of another belong to the King. 
r. 36. H. 6. Another Precedent out of the Exchequer was alledged as a third Proof that the King ſhall have 
N Mines of Gold and Silver found in the Soil of another. And this was an Information and the An- 
ſwer to it which appear in the Remembrances of the Exchequer among the Records of Eaſter 
Term anno 36. H. 6. Rot. 28. in dirſo, on the Part of the Kings Remembrancer, where among 
other Things it is thus contained. Devon. Memorandum quod Jobanwes Botright clericus, Prepo- 
fitus ac gubernator minerarum domini regis de Berferrers in comitatu Devon, venit coram baronibus 
bujus ſcaccarii 230 die Aprilis hoc termino, et dedit curiæ intelligi, quod Robertus Glover receptor mine- 
rarum ini regis in comitatu Devon. et Cornub. 15* die Maii anno regni domini regis nunc triceſimo 
ſecundo, apud Berferrers præditt. 144 Bolls de glance ore domini regis valoris 15 1. 6 5s. 8 d. per præcep- 
tum Rogeri Chambernoun de comitatu Devon Armigeri, cepit et aſportavit, et illud uſque quoddam mo- 
lendinum juxta Bockland in dicta parochia de Berferrers cariavit, et illud ibidem liquefecit et finavit, 
et proficuur ſuum inde fecit, domino rege inde in aliquo minime reſponſo, ad damnum domini regis 
1001. unde petit adviſamentum curiæ in premiſſis. And upon this Proceſs went out againſt the 
ſaid Glover: and Chambernoun,. which hung a long; Time, and afterwards Chambernoun pleaded in 
his Diſcharge. a Pardon made to him by the Name of Cambernoun of Berferrers, in the County of 
Devon, Eſquire, in the 36th Year of the Reign of the ſame King. And Wray cited an Office 
found before the Eſcheator, proving that the Manor of Berferrers at that Time belonged to a Sub- 
je, and that the Lord Brook had married the Heir of Ferrers, and was ſeized of the ſaid Ma- 
nor at that Time, in which (as he took it) the Mine was. And upon this it was inferred that 
for Glance-ore. taken in a Mine in the Land of a Subject, the King might have puniſhed any 
one. And for his Diſcharge he was forced to ſue to the King for Pardon, knowing by his Coun- 
ſel that he could not defend the Matter by the common Law. n | 
fee, Wherefore the Precedents being in three Manners, viz. ſome being Charters and Grants of 
L ee, Mines of Gold and Silver in the Lands of others, and ſome being Accounts of the Revenue of 
fuch Mines in the Lands of others which have been paid to the King, and the third Sort ſhew- 
ing that the King has impleaded Pernors of Ore of Gold and Silver in the Lands of others, prove 
\ ; . --. * ſtrongly and effectually that ſuch Mines of Gold and Silver found in the Lands of Subjects be- 
. Seb tet, long to the King by virtue of his Prerogative. For as touching the King's Revenue, there 1 
1. a. 2 Co. 16. b. IOng TO Ne King by virtue ot NI 8 2 8 ue, cre 18 no 
4 Co. 93-b. . Proof in Law fo ſtrong as the Records of the Court in which the Revenue is paid. For On. 
164. « Mod. 48. low and Gerard ſaid that the Records of every Court are the moſt effectual Proofs of the Law in 
12 Mod. 569. Relation to the Things treated of in the ſame Court; and that which is uſed in one Court is 
© x Finch213- La in all Courts, and throughout all the Realm, And therefore in Matters of the Crown, as 
Crompr. J. C. in Appeals of Felony, and Indictments of Murder and Treaſon, and ſuch like, if a * N a- 
67. b. Godb.295: riſes what is the Law in ſuch Things, and what not, the Records of the King's Bench are the 
41 Finch 2344 moſt effectual Proofs of it, and that which is uſed there ought to be taken as a Proof of the 
rag Law throughout the Realm; © for that Court treats of ſuch Things, and has Juriſdiction of them, 
© Crompt, J. c. and the Records there are Teſtimonies of the Law in thoſe Points. And if a Queſtion ariſes 
111. a. upon the Law concerning the Property of Goods or Chattles real or perſonal, or concerning 
f 1.5 24% Rights or Titles to Lands or Tenements, the Precedents of the Common Bench are the molt 
Crome. J. C. effectual Proofs of it, becauſe that Court treats of ſuch Matters, and that which is uſed and prac- 
705. a. Godb. tiſed there ought to be taken for Law in the King's Bench, if the Record is removed there by 
1 oy Error, and throughout the whole Realm alſo. And if a Queſtion ariſes touching the King's Re- 
41 BEES . venue, and what Thing belongs to the King, which brings Revenue to him, and what not, and 
| Prerog. __ what is the Law touching the ſame, and what not, the Records of the Exchequer are the moſt 
629. b. effectual Proofs of the Law therein, for ſuch Things are treated of in that Court, and that 
„ Finch 324 Which is uſed in that Court is Law not only there but in every other Court, and throughout the 
Crompe. J. 6. Realm. And hereupon Onfleww ſaid, that Littleton has ſhewn us that an Action of * Account does 
pt Bc n not lie againſt Executors for any but the King only, and (as it ſeems to him) the King ſhall have 
by the Statute of an Action of Account, and ſo is the Law, But, Sir, where did Littleton learn this? or of whom? 
Co <2: 7% Certainly of the Exchequer, and no where elſe; for there ſuch Matters are treated of, and Ac- 
count is given a. counts for the King's Duties are there cleared up and anſwered, and who ſhall account, and who 
8 appears there, and there are Records to warrant the ſame. And becauſe it is ſo, Haun, af- 
common Perſons. 2 „bie aff4 ef ny” | rms 


TS x5", 


— 


{TI 


-- — 
« # 


— n * —— 4 n a. tt... as. — —_ 
- Von + 2 * 
2322 
s 
», 
” 


* 
4 * 
4 - + " WE 9 * 1 tw a 
— © „ * * pf » 6&4 : * 7 —— "I * as 4 
— „ — 4 dv 23 x 4 - wo—_— 9 — — = outer wh 1 4 6 4 * L . 
308 . e Cate of Mines. in Ca cacc. 
4 % | 4 : 
oF | » 4.3 4 y 13 " = A [ . + , 
Pg” , , 1 » 
1 a . 
— * - 2 — 2 —— PE an 2 paar Roan 3 > l — th 8 ** 


tm. * n — 8 a „ 1 


7 —— — 2 PR 
- 
2 I 
Ws. — p 
_ ” 


p_=—= — 


firms the Law to be ſo, and not to be ſo in that Court only, but throughout the Realm, for the 
Uſage of any one Court, in a Matter whereof it has proper Conuſance, ought to be affirmed for 
Lu in all Courts, and the Records of ſuch Court are Patterns whereby the whole Realm may Ne 
know the Law in Juch Caſes.” * And ſo (he ſaid) in the Caſe vouched by Littleton out of 11. H. 4, iet $ r57. 
where Gockain Chief Baron demanded «f the Juſtices of the Common Bench, if one held of the g. Fi. Har 
King to find him a Man to war within the four Seas, whether or no this was Grand- Se jeanty, to 84. Bo, Te- | 
which it was anſwered, that it was, and then he demanded whether or no the King ſhould have . 
Relief according to the Value of the Land, ad quod non fuit reſponſum; for they did not need to, PIN IS 
gve him any Anſwer to that Point, becauſe if it was Grand: Serjeanty, he might know by the U. ,,, Fry La. © 
age in the Exchequer what Sum be ſhould pay, for from thence came the Knowledge of the Law 278. p N. Abr. 
in this Point to the Judges of the other Courts, and therefore their Silence to that Queſtion was Forde, 45. E 
more proper than an Anſwer, and by their Silence they attributed the Knowledge of it to the Ex- r 
chequer. And from thence alſo Litil ton obtained the Knowledge of the Law in this Point, viz, 4 mc. 15 
d chat if the King's Villain 2 Goods, and aliens them before Seizure, yet the King may — 243 og 
ſeize them afterwards; for ſuch was the Uſage of the Exchequer, in which Court ſuch Goods were __ 
anſwered for to the King. And there he learned quod nullum tempus occurrit Regi. And upon. $1 
this Gerard put a Caſe which was debated in the Exchequer in the Time of the 2 Queen, in os 
which he himſelf argued, and it was thus: Sir William Candiſh who was Treaſurer of the Cham- 4 P. s. Elie. in 
ber to King Herry 8. and to King Edward 6. and to Queen Mary, was indebted to the ſaid King . 
Edward and Queen Mary, and being ſo indebted he purchaſed divers Lands, and alien'd them, 0. Bendl. 178. 
and of Part took an Eſtate to him and to his Wife, and Part remained in the Hand: of others, 50. — 
and he died without rendering an Account, and it was debated whether or no theſe Lands could Vide Crompr.' 
be ſeized into the Hands of the preſent Queen, and be retained by the Courſe of the Common 19.6. b. 44“. 
Law until an Account was made by. Candiſb; tor Candiſb was not bound to the King in any 
Recognizance or Obligation, but the Matter of the Seizure reſted entirely upon the Common] 

Law: And there it was well debated at the Bar by the Counſel for the Queen, and by the Coun- 

ſel for Sir William Sentlow, Captain of the Guard, and his Wife late the Wife of Sir William Can- 

diſb, upon Demurrer in Law on this Point, and after full Argument ther:cf, all the Barons of 

the Exchequer agreed that the Seizure of the ſaid Land for the Queen was lawful. For there 

were almoſt an infinite Number of Writs and Proceſſes of this Sort in the Court of Exchequer, a 

great many whereof were alledged and ſhewn to the Court, by which it e © that if any . Finch 319. 


one is Accountant to the King, or if any Money, or Goods or Chattles perſonal of the King come — ooh 


to the Hands of any Subject by Matter of Record, or by Matter in fail, the Land of ſuch Sub- 0. a. b. 


je& is charged therewith, and liable to the Seizure of the King, into whatſoever Hands it 

comes afterwards, be it by Deſcent or Purchaſe, or otherwiſe: For the King might there have 

ſeized the Land in the Hands of Sir William Candiſh, and by the ſame Reaſon in the Hands of 

every one that came in under him, for nullum tempus occurrit Regi. And the Exchequer has a 4 lad. wy 
Chancellor and a Seal, and the Writs uſual in the Chancery of the Exchequer to ſeize the Land — ef by 
in ſuch Caſe are more ancient than the Regiſter, or the Treatiſe de Prerogatita Regis: And upon 

this Sir William Sentlow, having Intelligence that the Law was againſt him and his Wife in the 

Caſe, compounded. with the Queen, and after his Compoſition had a Releaſe and Pardon of the 

Queen for the Reſidue. And note that in this Pardon it was recited, for the Maintenance of the Pre. Neta bene 
rogative, that the Law was with the Queen in the Caſe. And ſo (he ſaid) the Precedents and Re- 

cords of the Exchequer were taken as a full Proof of the Law in that Caſe, and not as the Law 

of the Exchequer only, and in no other Courts, but as the Law throughout the whole Realm, 


And upon the like Reaſon (he ſaid) the Caſe is ruled in 5o A. where one R. had received cer- 552 4. fl. 5. 


tain Money of Sir Hugh Spencer who was attainted, whereby the Money belonged to the King, 277 Hoy * 


and R. who had a Leaſe jointly with his Wife died, and by the Award of all the Juſtices the Term ze 24 Join- 


in the Hands of the Wife * Survivor was charged with the Execution of the King for the Money 1 


for the King might have had Execution of it in the Life of the Huſband, and I. acches of Time eo nach be | 
in his Suit ſhall not hurt the King, but that he ſhall have the Term in the Hands of the Wife. Books there cit- 
And this agrees with the Reaſon ot Candiſb's Caſe, which was warranted by many Records in the“ 
Exchequer, as is ſaid before. And, Sir, it i» reaſonable that the Records of Courts ſhould be & gut fee Co. 
taken for the moſt ſubſtantial Proofs of the Law. For the Reports of our Law are for the moſt Ne 2. 
Fart made up of the Words and Sayings of Judges, and that wherein they aſſent is taken to be team in Pee. 
Law; a fortiore then their Judgments entered of Record in Courts ought to be eitecmed of as finele beindebr- 
great or greater Weight than their bare Words or Sayings. And hereupon they concluded that is. ow 


in the principal Caſe here, inaſmuch as the Records and rrecedents of the Court of Exchequer D noEx- 
being in three Manners, viz. ſome being Precedents of Grants of Mines of Gold and Silver in the mae upon the 
Lands of others, and ſome of Accounts for the Revenue of ſuch Mines, and the third being Pre- Hand, inthe 
cedents of Sdits for carrying away Ores of Gold or Silver out of ſuch Mines in the Lands of o- Survivor, 
thers, prove that the Kings of this Realm have continually from Time to Time meddled with 
ſuch Mines in the Lands of others, and have had the whole Profit of them, and not the Lord of 
the Soil, nor any other without the King's Charter, from hence they concluded that the Preroga- 
tive of the King, and the Continuance ot it is fully proved, and more fully than by the Books 
of Reports, or the Opinions of private Perſons. * Nevertheleſs it was ſaid by Gerard that in the, 8 
Book called Expoſitiones vocabulorum, which was put in Print 40 Years ago, it is declared that voc:tulorum 


Mines of Gold and Silver, in whatever Lands they are, belong to the Kings of this Realm. So 18, Br? Corone 


Wray ſaid that Heſtet an Apprentice who was well learned in the Law, in his Reading extant up- 44 . | 


on the Statute de Charta Horeſtæ affirmed that if there were Mines of Gold or Silver in the Lands K- Fes 
of Subjects within the Foreſt, they belong to the King. So he ſaid that he had ſeen the Law 
of St. Edward the Conteſſor, in which it was contained quod Theſauri de terra pertinent domino Re- 

8. And fo, Barham ſaid, the Laws of Milliam the Conqueror, which he had ſeen, had the like 
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fike Words, which Laws were recited to the Conqueret by the Sagescof the Realm, who were 


aforititbevp- fworn that they would tryfy recite before him the Laws of the Land, nibil provermittentes. > Which 


e Earth, it 


and not within, Words, ly de terra, the ſaid Serjeants too to be Ore of Gold and Silver, and not Treaſure. 


„they faid, pre called Theſauri * in terra, and not de terra. So that theſe &uthori. 
x ties, and the abo, Precedents; and the Reaſons before given at the Beginning in Regard to the 

a : Excellency of the Metal, and the Neceſſity of it, and it's Tendeney to the public Utility, do all 
5. P. C. 40. a. agree in one, that the King ſhall have all Mines and Ores 6# Gold or Silver in the Lands of Subjets, 
2 Nad ny And as to What may be fad, that they ſhall not belong to the King, / becauſe they are not re. 
N ad eg cited as Prerögatives in the Treatiſe de Prerogutiva Regis? to this alliof them O argued! on the 
Part of the Queen ſaid, that molt all the Preroga ives there recited belonged to the King before 
that Treatiſe was written. And Barbam ſaid that the greateſt Pt of then. f recited by Brirrcy 
Prempatiect,y, 1 his Book in the Chapters of Trovers, and vf Fe Rig bis of be King," which Book was written be. 
rr 1. fore che Treatiſe de Preregativa Regis; + and that Treatiſe does not eogtain all the Prerogatives 
bf the King, but Part of thein. For they ſaid that the Prerogatives before recited, viz; * that 
aaa, 379(8)- the King ſhall Have an Action of Account againft Executors, und that the King ſhall have the 
berg cited. Goods of his Villain ſold befote Seizure,” and that the King ſhat} ſrize the Land which belonged 
N to him Who ought to rendet am Account to him, or 'who had received any Goods or Chattles 
e of the King, in 5 Whatſoever Hands the fame Land comes. aſtetwards, are not reeited in the ſaid 
+ = 1 Treatiſe. de Prerbgativa Regis, and yet they are 'Prerogatives allowed to the King by Law. And 
cone 32 ( ſo Or/i220 ſald that the King by his e wary Iſue, and demur in Law, or e contra 
e Cates may wave Demurrer, and plead to Iſſue, And yet this Prerogative is not recited in the ſaĩd Trea- 
„  fife. And ſo Gerard faid that the _— ſhall have Preifure-trove, and" Eſcheats of thoſe who 


1 re attainted of Treaſon, and before the Statute of 1 Ew. 3. the King ſhauld' have had in Fee 


„dee Ane ge the Land holden of him and aliened without Libenſe, anch yet theſe Pomts are mor recitedVin the 
4) and the * Treatiſe de e 1155 be alſo fuid that in 45, Ed. 3. u appears that one at- 
— there tatuted at the | Suit of the arty n 4 Dectts 'tantum came into the Bench to agree with the King 

and the Party, and after he had agrect wich the King he delivered the Money due to the 
See Ante 242 Plajntiff to the Plaintiff's Attorney, and che King's Serjeant ſhewed tothe Court that the Plain- 
a) and che kiff was indebted to the King in great Sums, and ptiycd that the Money might be ſta/d-untii he 
el act vifcharged himſelf, ef fic fu unt; and afterwards he went into the Chancery and diſcharged 


* 


2: hithſelf, and the Money was delivered to the Attorney back again. By the Rule of which Book 


Q. it appears that the King has à Prerogative to have in Satisfaction of his Debt that which is deli- 


there &> yeret in Court in Execution to the g's Debtor; and yet ſueh Prerogative is not found amongſt 
in the Prerogatives recited in the faid Treatiſe de Prerogativd Regis. * And ſo Wray ſaid that if the 
k T.9F4.3.26.2..Patroh does not preſent within 6 Months,” and the * after him the Metropolitan ſuffer 
per. Trew. Bro. Lapſe, or if the Biſhop, Patron, and Metropolitan ſuffer Lapſe, the King ſhall have the Preſent · 
F. 4. Ed. 4: » ment dy his Prerogative, as it may be colſected by 27. Ed. 3. and yet this is not recited in 
— PETE the Treatiſe de Prerogativa Regis. So that it is no good Argument to fay that the King has not 
Fly. Stanf. 4 Prerogative, becauſe it is not recited in the Treatiſe 4e Prerogativa Regis, for the King has by 
Pers: 29. the Common Law more Pretogatives than ate there Tevited; and if they are proved by Ufage, or 


uf ar by other ſubſtantial Proof, it is ſufficient. So in our Caſe; inaſmuch as it is proved by ſufficient 


D 


Lands of others, it ought to be received and allowed. 


tum 2. Matter before recited that the King has a Prerogative in ſuch Mines of Gold or Silver in the 


EM. 2”. Ed. 3. And as to what may be ſaid, that the digging of the Land, and carrying away the Ore which 
Quare Impedit is a Part of the Soil, cannot be claimed by ratitive becauſe it touches the Frechold and In- 
pb. Pr. & 5994 heritance of the Subject; to this it was ſaid that this is no Obſtacle to the Claim of Preroga- 
Preſent. al Egg tive, for every Prerogative contains in it 4 Preſcription, and reſts in Uſage. And as Preſcrip- 


rg” 122 tion and Uſage may give Title or I tereſt to the Subject in the Frechold or Inheritance of the 


Poſt 48. (eh. King, las in Common, Way, or Eſtovers claimed by Preſeription in the Land of the King, 
* or in Waifs, Eſtrays, Wreck, or ſuch like, of Right belonging to the King and yet claimed by 
co. Lit. 114, Preſcription by Subjects, ſo and by the fame Reaſon (Barbam ſaid) Preſcription and Uſage may 
8 give to the King a Title or Intereſt in the Freehold of a Subject. For be ſhalh not be in a worſe 
Condition than a Subject is, and a Subject by Preſcription againſt another Subject, and againſt 

the King alſo, ſhall have Things which touch the Freehold or Inheritance of another Subject or 

of the King, and to ſay that the King cannot have the like againſt another Subject would be ab- 

ſurd, eſpecially in the Caſe here where the Pteſcription and Uſage ſtands with ſuch Reaſon as it 

does. And that the Records prove a Preſcription ot Ufage in the Pre oga tive. none can deny. 

And the King had and has many P'rerogatives which affect the Freehold of another. And 
hereupon Gerard faid that before the Statute of Magna Cbarta the King by his Prerogative might 

take Trees out of the Woods of others for the Repairs of bis Caſtles, and by the Statute of Mays 
Cbarta cap. 21. he has reſtrained himfelf frot ſo doing, for the Words of the Statute are, Neither we, 

nor our Bailiffs, nor others fhall tube any Men's Mood for cur Caſtles, or other our Neceſſaries to be done, 

Zub by the Licenſe of him whoſe tte Wd is ; by which Act it is implied that befote the King might 

have done it: And this Prerogative ext nded to the Freehold of another. So (he ſaid) the Sta: 

tute de Charta Foreſtæ cap. 1. orddins; That all Foreſts which Kirg Henry vr Grondfather affore/ed 

Hall be viewed by. good and lawful Men, and if be has made Fereft of any other Wood more than. o, his 

boten Demeſy, whereby the Otoner of the bod hath Hurt, forthwith it ſhall be Giſafforefled z by which 


ek. 2. (he faid) ir dipped s that the King might afforreſt the Woods of others, and thereby the Subject 


— 114% was reſtrained tromEutting don bis own' Woods without Licenſe. So that the King's Prerogt- 
n -4 tive may touch the Freehold, of anothet. And from theſe Acts he took it that the Things, which 
nen bon by the the King is refttained by them from doing, were lawful before, and not that they were unlawful 


n to be done Pen, were reformed by moſe Acts. * Alfo he put the Caſe in P. 7. H. g. in At- 
et. tachment for Wa againſt Tenant in Dower, gucre vivarium fradtum eſt et ſiccatum; and the ** 
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cal chat M. quorilam' vir ſuus, per pr teptum Reꝑir ſrepit v vari dini ei cepit tin piſt em ud apud Ra, 
16, et ipſa poſtea rgfectt prout potuit, and it was adjudged a good Pla: By which! xl appears that * 27 46. pl. 49. 
die Kg or any other by his Command, may break a Stew. which is andther's Freehold, and 1 


18. Bro. 38. 


talec chte Filh for his Präwiſton by! Force of his Prerogative. And erm ſuidi if a; Villain, bg Dy. 60. pl, ag. , 


is the Freeho!dV/and Thflefitance of another, comes into the King's Preſence,» the Lord of the Vill 5. fl. 2. 7376 
lain cannot take him in the Preſence of the King, as it is adjudged in 27. 4/s. for the King's Pre: oo. Lin. 137, b. 
ſende i a Protection to Him for the Time: So that the Prerogative of the King takes away from 4 Finch ro 1 
the Lord his Uſe of and Power over his Villain, Who is his Frechold and Inheritance: And Onflota Fitch, 332. 
Haid that it the King has a Rent; charge in Fee out of any Land, he may diſtrain fotrtit by his Pre-. . 19. Ta. 4. 
rogative in all tne other Lands af him who ought to pay It, | by 13. Ed. 4. So tbat the othet 6. pl. 1. Fits. 
Freehoids of the Patty ſhall be liable to the Diftreſs of the King by Reaſon of his Prerogatives bb. Naeh 48. 
And"feveral other Caſes were put by the Counſel for the Queen, to prove that ſte had as. well 5 Co. 56. a. 
divers other Prerogarives which are not recited in the Lręatite de Prerogativa Regis as Preroga- Fry's 1 
tives which tend to charge the F reehdld- and Inheritance of another, which I have here omitted Godb. 295. 
for Breviry's Sake, Having mentioned the moſt material of them. And hereupon they cone! 14 = N 
that for theſe Reaſons. Precedents, and other Things ab veſaid, all Mines of Gold and Silver 8 ＋ 
in che Lands of Subjects, if they are open, and all Gres of Gold and: Silver im the Lands of Subs Bist. 4. 
jects, altho' the Mines thereof are not open, (which Caſes are all one, and ſtand upon the ſame r Finch os 
Reaſon with Regard to the Prerogative of the Queen) with Power to dig in the Lands of Sub- 4 Bae 41 808 
jects for the ſame, and to carry them away, with all other Incidents thereto, belong of Right 10 —4 Ante 243 
rern ee „ een eee en eee ee e , 473 3 ee enen een 
128 againſt this nothing was ſaid on the other Side, upon this Point, by any of, thoſe who ar E ora for the 
gued for the Earl, but hy Shirhiri only, who alledged the Opinions of ſ me by Implication to © | 
be to the contrary. © As the Opinion of Netoton in 19. H. 6. where he ſays that if a Man gives v M. 19. H. 6. 
Land in Fee which is not worth 40 d. per ann. and by ſome Accident,” as by a Mie ot Gold or 26 its. Re- 


cov. in Value 17. 


— 


Silver found in it, it becomes worth 100 J. per ann and he is impleaded, and vouchts the Feoffar Bro. 10. Protet: | 


to Warranty, the Froffor may ſhew that the Land was but worth 40 d. pen ann. at the Time of r 
the Feoffment, and for ſo much he is ready t6 enter into the Warranty, and this Plea ſhall be : Rol. Abr. 53. 
goôd, and he ſhall not wafrant more than it was worth at the Time of the Feoffment; but if he een 
enters generally into the Warranty, he ſhall render in Value as much as it is worth now. By _ 
which Saying Netoton meant that the Mine of Gold and Silver ſhould be recovered: with the Land, 
and ſhould nor belong to the King. And other Things Sbirborn ſaid, which were not maintained | 
by his Companions,” For Bell ſaid that he would not ſpeak to this Point either one Way or other. 
And Mead expreſly affirmed that the Queen by her Prerogative ſhould: have all Mines and Ores 
of Gold and Silver in the Lands bf Subjects; and therefore J omit the reſt of Srbn's Argus 
ment on this Point. F = Wurms 9 9 | * Wr d ELRCDMR dea u : Wh 

As to the ſecond Point, it was inferred for the Queen, that if the Queen ſhalt have by her Pre- 2 Point. 
rogative all Ores, and alſo all Mines of Gold and Silver in the Lands of Subjects, from thence it mar We aa, 
will follow in a Manner conſequentially that the ought to have theſe Ores and Mines of Copper Whether the 
now in Queſtion, that is, as well the five Hundred' houſand Pounds Weight contained in the — 2 
firſt Plea in Bar, as the other one Hundred Thouſard Pounds! Weight, contained in the ſecond Mines of Copper 
Bar. For it is confeſſed that theſe fix Hundred Thouſand Pounds Weight. of Copper cot tain dem ary Cold 


Gold or Silver, fo that two Metals are mixed together, the one Copper, and the other Gold or 0 Silver, which . 


Silver, and the Gold and Silver belongs to the Queen, and ſhe cannot draw it out without melt- 5 
ing the Copper; for in one ſame Mafs or Parcel there may be Copper and Gold, or Copper and 3 
Silver, and in the melting of it it is diſcerned and divided, and * ; and if the Queen wing. Max. by 
cannot have the Gold and Silver which belongs to her without melting the Copper, then ſhe ought . ef a 
to have the Copper to melt, for etſe ſhe would loſe her own, and if ſhe ſhall have it to melt, ſhie Bur now (ee the 
ſhall keep it to her own Uſe, for ſhe is not bound by the Law to melt it, and to deliver the Cop 8 1155 
per to the Poſſeſſor of the Land, for the Charge of purging and meiting it is greater perhaps and e. 
than that of the digging. And if the Queen ſhou'd be at ſuch Charge, and the Law ſhould e Paß 339. 
make her de iver it to the Poſſeſſor of the Soil, therein the Law would lay a h: avy Burden and Ex- 
pence upon her, who ought rather to abound in Riches for the Saſeguird of her Subjects, than «H. 4, Fa. 3. 
to want them. And alſo by this Means the Law would make the Queen a Servant to the 2; *; '2: Char- 
Subject to meit his Copper for him, which would be a very unwiſe and unreaſonable Law. But 36. H. 6. a7. a. 
dur Law is more conſonant to Reaſon in all it's Proviſions, and therefore it ſays in this Caſe as {7,7 * 
in others, that be. auſe the Gold or Silver and the Copper are together ard indiviſible in the Soil, H. 7. 18. pl. 29. 
and are ſo incorporated that they are as one entire Thing, therefore the Gold and the Silver be- Bis. onthe. 
ing more worthy ſhall draw to it the Copper, which is leſs worthy, for omne mas is dig num tra bit teries 52, Chat- 


ad fe minus dignum. So that the Queen being Poſſeſſor of the one ſhall be Poſſeſſor ct the other. E 


16, 2 Firch 22. 


And Wray reſembled this Caſe to the Caſe of Charters of Inheritance being in a Cheſt or Box owes. Max. reg. 
ſealed, if the Poſſcſſor thereof dies, the Charters ſhall go to the Heir, and the Box, if it was 8 
open, to the E xecutors, but inaſmuch as it is ſealed, whereby the Charters and the Box are be- my 
come one entire Thing, and inaſmuch as the Charters are more precious than the Box, therefore — 22 
the Heir who has the Property of the Charters, ſhall have the Box alſo,” and not the Executors, 63. 

cauſa qua ſupra. So, he ſaid, if a Chariot which is drawn with fix Horſes falls upon a Man. ,, gl. Fd. 
and kills him, the Horſes ſhall be forfeited to the King as a Deodand, as well as the Chariot which Fitz.Corone;$8, 
killeck the Man, becauſe they were faſtened to the Chariot. ſo that they were altogether as one 7.8. 


99 IT . © 2 . « 8.2. 1H. H. 
entire” Thing which occaſioned his Death. And fo, Gerard ſaid, if an Obligation is made ta two, P. C. 420. 


H. 8 Ed. 4. 24. b. per Danby, M. 19. H. 6. 47. pl. 100. Fitz. Dette 38. Bro, Forfeit. 16. Jointenants 32. Prerog. 23. Hale on F. N. B 32. f. 1 Rol. R. v. Lit R. 
. Gouldſb. 20. Hardr, 26, 490. T. Raym. 7, 121, 122, Crompt. Juſt. 31. a. 3 Iaſt. 5 5. H. P. C. 29. 1 Hawk. P. C. (8, Y 7. « Finch 145, 2 Finch 178. 


in, Abr. tit, Prei ogative T. 2. pl. 11. tit. Utlawry J. pl. 1. Ante 243 (f). Sed Contra Ante 259 (8). 
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or if two are poſſeſſed of a Horſe, and the one is attainted, the King ſhall. have the Obligation 
and the whole Duty, or the Horſe, becauſe it is a Thing entire. Res B 
And to prove and fortify this Argument, vizc that where Gold or Silver is mixed with baſe 
Metal, the King ſhall have the whole Ore or Mine, a Record was alledged, which appears in the 
: Remembrances of the Exchequer, among the Commiſſions, and Letters-patent of Eaſter Term 


5 7 Ed. 3. er parte Rememor. which was as tollows. | 


| Anee 7. . „  Salep, - Rex dileBlis-et fidelibus ſuis Johanni de Jugg et Henrico de Wiſhbury ſalutem. Cum ex often- 


tiene d-lefts et fidelis noſtri Galfridi de Screpo- accepimus, quod quedeam minera (upri 'auro et plumbo 
. . mixta ſub ſolo Roberti Brown in comitutu Salop jam inve'itur, et volentes quod Theſaur. el Barones de 
Scactar o noſtro certi:rentur ſuper mogs et forma inventionis mineræ prædictæ, et per quem, vel per ques, 
et in quibus locis inventa fuerit, et qual.ter commadum noſ rum melius inde facere poterimus, ac etiam fi 
aliguid inde aſportatum fit ſeu elongatum a prima inventione ejuſdem, necne. Et ii fic, tunc quantum, 
per quos, et qualiter, aſſignavimus vos ad ſupervidendum mineram prædictam, et ad inquirendum per 
£ acramentum troborum et legalium hominum de vicinelo partium illarum ubi eadem, minera exiſtit, ac de 
\. © 1 » Preemiiffis et fingulis premiſſorum plenius veritatem. At ideo vobis mandamus quod ad partes prædictas 
 accedatis, et omnia et ſingula præmiſſa exequamini el compleatis in forma predifia. Et de tolo veſtro 
: fatto in hac parte 1 heſaur. et Baronibus de dicto Scaccario noſtro apud Weſtmonaſterium, circa craſti- 
mm Santi Andrea proxime futurum, vel lunc ad ultimum, diſtintte et aperte conſtare faciatis. Ita 
qudd tunc ulter ius ordinare valeamus in hat parte, prout pro commodo naſtro melius ſore viderimus facien- 
dum, inguiſitinnem inde per vos ceptam ſub figillts veſtris et ſigillis eorum, per qvos facta fuerit, tunc 
 tbidem remittentes, et hoc breve. Mundavimus enim vicecomiti noſtro comitatus prædicti, quod ad cer- 
tos dies et loca, quos eis ſe.re facietis ex parte noſtre, faciat venire coram vobis tot et tales de balliva 
ſua de vicineto minere prædittæ, per quos rei veritas melius ſciri puterit et inguiri. In cujus, Sc. 
Teſte Theſ. 30* die Octobris, Sc. Per breve de privato figillo inter communia de anno 7. 
By which Record it appears that the King took the Law to be that the Mine of Copper being 
intermixed with Gold and Lead, and found in the Soil of another, viz. in the Soil of Robert Brown, 
belonged to him, and he would be certified how, he might make his Profit of it. And if it ſhould 
be taken to belong to another, then he could not make any Profit of it. WO 
Anno 17. R. 2. The like Commiſſion to the like Purpoſe made by King Richard 2. was alledged as follows. 
Salop. Rex Richardus ſecundus dilectis et fidelibus ſuis Hug oni de Burnel militi ac vicecomiti noſiro Salop. 
ſalutem. Sciatis qudd cum dilektus ligeus noſter Jacobus Minor de comitatu Derby nobis dederit intel- 
ligi, quod eft quedam minera de cupro et argenty infra dominium prioratus de Wenloct alienig. five 
ibidem circa eundem prioratum in ditto comitatu Salpp. de qua quidem minera proficuum non modicum, fi 
nos tales operarios ſuper eandem mineram, qui ibidem pro commodo noſtro operari valeant et ſcirent, erdi- 
nare tellemus, nobis paſſit evenire, nos indemnitati naſtræ in bac parte proſpicere volentes, ac pro eo quod 
idem Jacobus ad magnum proficuum nobis in hac parte ſe obtulit faciendum, afſignavimus vos et a'terum 
veſtrum ad ordinandum quod predifius Jacobus ibidem. in minera praditia, in quantum hoc abſque preju- 
dicio alicui contra leges regni noftri Angliæ, et ab/que abſtratione, demolitione, aut deſtruFione aliqua- 
rum domorum fi gardinorum eujuſcunque occaſione operis predicti faciendi fieri paſſit, abſque perturba- 
tione five impedimento aliquali operari joffit, &. In cujus, c. Teſte Rege apud Weſtmonaſterium 4 
die Funit anno regni ſui 17%. In 17. Rich. 2. Rot; 12. 8 * 1 | 
Which Commiſſion giving Power to the Sheriff to cauſe the ſaid Minor to work for the King in 
the ſaid Mine, which conſiſted of Copper and Silver together, being in the Soil of another, viz. 
of the Prior of Henlock or thereabouts, proves that the King underſtood (and it is to be preſumed 
| that his Acts are done with good Counſel, and according to Law) that the Mine was his own, and 
that it did not belong to the Lord of the Soil. | Es 
Anno 7. H. . To the like Purpoſe a Charter made by King Herry 4. in the Form f lowing was alledged. 
| Devon. Rex Henricus quartus d lecto ſibi in exemplo Willielmo Charleton priori de Pylton, ſalutem. 
Sciatis quod cum commilerimus quantum in ncbis eſt Henrico Darby et Jobanni Darby fitio ſuo Minato- 
ribus mineras plumbi que portant et babent de argento in comitatu Devon. fro termino 10 annorum, red- 
dendo inde nonam libram de puro argento inde proveniente, et ſolvendo nobis et alits quibus convenit omnia 
alia froficua et denarios ad uss et alios prediftos inde pertin. per ſuperviſum et contrarotulationem veſ- 
tram, prout in literis noſtris palentibus inde confettis plenius cantinetur : Aſſignavimus dos ad dittas 
mineras in Comitatu predifio ſupervidendas, et ad hujuſmodi nonam libram et alia proficua et denarios 
prædictos bene et fideliter contrarotuland. Et ideo vcbis Rang gud circa prem'ſſa diligenter inten- 
datis, et ea faciatis et exequamini in forma prædidta. In cujus rei, Ic. quam diu nobis placuerit duratur, 
Teſte Rege apud Weſtm. o die Februarii auno regni ſui 7%, In 7. H. 4. Rot. 20. 
Alt'to* this Charter does not mention ſo expreſly as the former that the Mines werrin the Lands 
of others, yet by the Words ſalvendo nobis et aliis quibus convenit omnia alia proficua et denarios ad 
nos et alios inde pertinentia per ſuperviſum et contrarotulationem veſtram, &c. it is to be intended that 
the Charter ſhall extend to Mines in the Lands of others, for (the o:bers) may be the Lords of the 
Land, to whom the King of his Grace and not of Duty was willing that Amends ſhould be made. 
And ſo the Reaſon holds Place as well for Mines of Lead or other baſe Metal, as tor Copper, if 
ſo be Gold or Silver be in it. | ; . 
And many Charters made by King Henry 6. were alledged to this Purpoſe, whereof one was as 
follows. Devon. et Cornub. Henricus ſextus per literas ſuas patentes datas apud Manerium de Shene 
11 die Junii anno regni ſui 17“ conceſſit Jobanni Sollers omnes et fingulas mineras auri et argenli 
cum omnibus eas tangentibus infra comitatus Devon. et Cornub. ubicunque inveniri contigerint, ac 


etiam omnes mineras plumbi qua portant et habent de auro et argento infra comitatus prediflos 
| ubicunqu? 


Anno 17. H. 6, 
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ubicunque ſimilitor infra eoſdem Comitatus inveniri contingerint: Habendum tt occupandum omnes 

et fingulas mineras prediftas, c. a tempore expirationis termini duodecim annorum Duci Be- 

fordiæ conceſſi aſque ad finem 20 annorum ex tunc proxime et plenarit complendorum. Solvendo inde 
£fato regi et heredibus ſuis quindecimam partem puri auri, et quindecimam partem E argenti, el fa- 

ciendo per ſe et deputatos ſuos omnimodos cuſtus et expenſas circa mineram prædictam debite apponenda. Et 

qudd idem Jobannes Sollers durante termino ſuo infra comitatus prædictos per ſe et deputatos ſuos ac ſervi- 

entes ſuos quoſcunque hujuſmodi mineras quærere, inveſtigare, et fodere in eiſdem mineris et inibi operare 

valeat, abſque impedimento prefati regis vel heredum ſuorum, aut aliorum officiariorum, miniſtrorum, vel 

ligeorum ſuorum quorumcunque, ubicunque hujuſmodi mineræ inveniri contigerint; with a Clauſe that 

he ſhall not dig ſubtus domos ſeu caffra aliquorum ligeorum prefati regis pro mineris pradittis, and 

with a Clauſe to make Proviſion for Woods and Labourers, Sc. In 17. H. 6. Rot. 43. xi | 4 
By which Charter (it was ſaid) the King demiſed not only the Mines of Gold and Silver, but — — g 

alſo the Mines of Lead which contained Gold or Silver, in whatever Place they ſhould be found 

within the ſaid Counties, in which Caſe he underſtood that he had an Intereſt in them, and a 

Power to demiſe them. And further the King gave him Power to ſearch and dig without Impe- 

diment of any of his Lieges, in whatever Place ſuch Mines might be found, which is as much 

as if he had ſaid, whether they be in the Lands of Subjects, or in our own Lands. And the 

Clauſe of Reſtraint from digging under the Houſes or Caſtles of the Lieges of the King implies 

that he might dig in other Places of the Lieges of the King, as in their Lands and Waſts, CE | 

Another Patent was alledged made by the ſame King in Form following, Devon. et Cornub. Anno zo. H. 6, 
Henricus ſextus per literas ſuas patentes datus apud Weſtm, 16* die Septembris anno regni ſui 40* con- 
ſtituit dilectum capellanum ſuum Jobannem Botright 2 Theologiz profeſſorem contrarotulatorem 
amnium minerarum ſuarum auri et argenti, capri, auricalci, et plumbi, infra comitatus Cornub. et Devon. 
ac omnium aliarum minerarum ſuarum in quibus aliquod metallum in quo aliquid auri vel argenti babe- 
tur, continetur, ſeu aliguo modo haberi ſeu finari poterit in comitatibus predifiis. In 30. H. 6. 20. 25, 

Which Patent being general (it was faid) ought to be taken to extend generally to all baſe Mines, | 
in which aliguid auri vel argenti habetur. And theſe Words aliquid auri vel argenti are to be 1 
noted (as Wray ſaid) in Reſpect of the We for be the Quantity of Gold or Silver in the un 
baſe Mine great or ſmall, it is all one, as he faid, and the Word (aligquid) warrants this Senſe and ms 
Acceptation. | | 

Another Patent was alledged of the ſame King's in Form following. Cornub. et Devon. Henri. Anno 31. H. 6. 
cus ſextus per literas ſuas patentes datas apud Weftmonaſt. 20* die Junii anno regni ſui 31* conſtituit 
Fohannem Botright clericum præpaſitum et gubernatorem omnium et ſingularum minerarum ſuarum, de 
quibus aliquid aurum vel argentum baberi ſeu ſinari poterit, in comitatibus Cornub. et Devon. ubicungue 
inveniri poterint. Ac etiam conceſſit dicto Fohanni omnes mineras cupri, ſtanni, et . de quibus 
aliquid aurum vel argentum haberi ſeu finari contigerit, in comitatibus prædictis. Habendum et occu- 
pandum prædidto præpaſito et gubernatori ad uſum ejuſdem prædictas mineras per ſeipſum, vel per ſuffi- 
cientes deputatos ſuos, pro quibus prefato regi reſpondere tenebitur, quamdiu prefatus Jobannes erga 
eundem regem in officio [repoſiture et gubernationis pr adifte ſe ben? geſſerit. Keddendo et ſolvendo ind? 
prefato regi et bæredibus ſuis decimam partem puri auri et puri argenti, ac etiam decimam partem cupri, 
ſtanni, et plumbi, de quibus aliquod aurum vel argentum inveniri ſeu finari contigerit in mineris predic- 
tis, ſumptibus ſuis propriis perquirendis pariter et expenſis. Dedit inſuper prefato Jobanni plenam po- 
teſtatem vice et nomine prefati regis committendi et ad frmam locandi prefatas mineras, et quamlibet 

arcellam earundem, quibuſcunque firmarits dicti regis ad terminum duodecim annorum a datu preſentium : 
Reddendo et ſolvendo præfato nuper regi et haredibus ſuis quamlibet decimam bollam of the Ore, vi- 
delicet cupri, ſtanni, et plumbi, in quibus aliquod aurum vel argentum exijtit, ut prædidtum eſt; with a 
Clauſe to dig, ab/que impedimento prefati regis, vel heredum ſuorum, aut aliorum officiariorum, miniſ- 
trorum, vel ligeorum ſuorum quorumcungue, ubicunque hujuſmodi mineræ inveniri contigerint, with a Clauſe 
to make Proviſion for Woods and Labourers, Sc. Feodso eccleſiæ duntaxat excepto. In 31. H. 6. 
20. 25. | | 

By hich Patent the King made the Patentee Provoſt and Governor of all his Mines, wherein 
any Gold or Silver might be had or found in the ſaid Counties; and it has alſo expreſs Words of 
all Mines of Copper, Tin, and Lead, wherein any Gold or Silver might be had, with Clauſe to 
dig without Interruption of any of his Lieges, in whatever Place ſuch Mines ſhould happen to 
be found, which Words (ubicungue, Sc.) contain Liberty of digging in all Places of other Men. 

And the Words (de quibus aliquod aurum vel argentum habere contigerit) are to be obſerved (as it 
was ſaid) in Reſpect of the Quantity of the Gold or Silver in the Copper, Tin, or Lead, for they 
are as much as to ſay, be the Ky oats. of the Gold or Silver great or ſmall. And the Reſer- 
vation of the tenth Part of the Copper, Tin, and Lead, in which any Gold or Silver might be 
found, is to be noted, for thereby ir may be ſeen that the King had not only the Gold and Silver, 
but alſo the baſe Metal, and the Poſſeſſor of the Soil had nothing of it, quia magis dignum trabit ad 
fe minus dignum, as it is ſaid before, and the Poſſeſſor of the valuable Thing ſhall be. alſo the Poſ- 
leſſor of the baſe Thing. 

And divers other Charters of the ſame King Henry 6. were alſo alledged to the ſame Purpoſe. Anno 33. H. 6, 
As one which appears in 33. I. 6. Rot. 23. madeto Alvared Cornborough whereby he was conſti- 
tuted Comptroller omnium minerarum ſuarum, in quibus aliquod metallum, in quo aliquid auri vel ar- 
gerti habetur, continetur, ſeu aliquo mod»? haberi ſeu finari poterit in comitatu Cornubiæ. | 
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Anno 8. Ed. 4. 


From which Charters and others of the ſame King alledged, the Counſel for the Queen inferred 
as before. Another Charter made by King Edward 4. was recited, which was in Ergl fb in Man- 
ner following. Somerſet and Glouceſter. Edward the fourth by his Letters patent dated at Weſt- 
minſter the goth Day of Fuly in the ſecond Year of kis Reign, granted unio Gallias de Luine, Mil- 
tam Mariner, and Simon Spirt, and to every of them, full Power and Authority 10 ſearch, break 
Ground, and dig, and io make Mines within the Counties of Somerſet and Glouceſter, or in any Part 
of the ſaid Counties, or in what Ground, or in whoſe Ground that it be, as well within the Fran- 
chiſes as without,, within the ſame Counties, where that they think that any Manner of Ore ſhould be 
of Lead, Tin, or Cepper, that ſnould bear either Silver or Gold, or any may be had or fined out of 
it, for the Term of five Years next enſuing after the Date of theſe preſent Writings, unto the ſaid Term 


be fully accompliſhed. And the ſaid King willeth that the ſaid Gallias, William, and Simon accord and 
agree with the Parties that own the Soil where any ſuch Ground ſhould be broken and digged for the ſaid 


Mines, as Right ſhall require : Tielding unto the ſaid King and his Heirs every eighth Bull of Ore; that 
is to ſay, of Lead, Tin, and Copper in which any Gold or Silver is; with a Clauſe to make Proviſion, 
and to make their Mills to fine and to melt in as many and any Places and Place where it is or 
ſhall be moſt expedient for them, as the Owner of the Ground and they can agree; and with a 
Clauſe to all Officers and Liege- men to aſſiſt them, Sc. Rotu o Paten. 2. Ed. 4. in Turri London. 
By which Record the King took upon him to give Power to the three to dig in any Land what- 
ever, or to whomſoever the Land belonged (which is as much as to ſay, whether it belong to the 
King, or to a Subject) where they thought there was any Manner of Ore of Lead, Tin, or Cop- 
per, which contained Silver or Gold, or where any might be had out of it. Which Words (who/e 


Ground ſoever it be) and the other Words afterwards, viz. that they ſhould agree with the Parties 


that owned the Soil which ſhould be dug up, purport that they ſhould meddle with Mines in the 
Lands of others. And by the Reſervation of the Lead, Tin, and Copper in which any Gold 
or Silver was contained, it appears that the King apprehended he ought to have the whole baſe 
Metal, and not the Lord of the Soil. And the Agreement which is expreſſed to be made with 
the Lord of the Soil is but a Matter of Curteſy in the King, and not due of Right. And the 
Words (where any Gold or Silver may be had out of it) imply that be the Quantity of it ever ſo 
ſmall, yet the King ſhall have the whole baſe Metal. | 

To the like Purpoſe another Charter of the ſame King was alledged in this Manner. Anglia. 
Edwardus quarius per literas ſuas patentes, datas apud Weſtm. 20 die Decembris anno regni ſui 8* con- 
ceſſit Richardo comiti Warw. Jobanni com:ti Nerthumbr. et alis, omnes mineras auri et argenti, cum 
omnibus rebus eaſdem tangentibus infra regnum ſuum Angliz, a Trenta verſus partes boreales ubicunque 
inveniri poterint, ac etiam omnes mineras plumbi portantes, habentes, et continentes aurum vel argentum 
infra partes predittas, concordantes tamen cum poſſeſſore ſoli ubicunque inveniri poterint infra partes illas : 
Habendum mineras prædictas per præſatos comites, et alios, et deputatos, et ſervientes ſuos, a feſto purifi- 
cationis beats Marie virginis proxime futuro, uſque ad finem quadraginta annorum extunc proxime ſe- 
quentium et plenariè complendorum. Reddendo præfato Regi es heredibus ſuis duodecimam partem puri 
et mundi auri et argenti, ac dominis ſoli ſive terre, in qua mineræ illæ ſodientur, decimam ſextam par- 
tem prout creſcunt; ac faciend per ſe et deputatos ſuos omnimodos cuſtus et expenſas circa mineras præ- 
diftas duranie termino predifto ſupportanda et expendenda. Et quod difii comites et alii in omnibus 
locis infra partes prædidtas per je, deputatos, et ſervientes ſuos eaſdem mineras liberè ſcrutari et fodere 
poſſint, et operari in eiſdem et earum qualibet abſque impedimento prædicti regis aut heredum ſuorum, aut 
efficiariorum ſeu miniſtrorum quorumcunque, ubicunque mineræ preditte infra partes prædictas inveniri 
poterint. Proviſo ſemper quod prædicti cemites, &c. non fodiant ſubtus domus five caſira alicujus lige- 
orum prefati regis ad mineras predittas ſcrutandas, abſque licentia domini ſoli. 
Which Charter is to the like Effect with the other, viz. that the King took upon him to grant 
Mines of Lead containing Gold or Silver, being in the Lands of others, and limited that the Paten- 
tees ſhould agree with the Owners of the Soil, who ſhould alſo have the 16th Part of the Gold or 
Silver, which is not due to them of Right, but given to them out of the King's Benevolence. Which 
Record, as well as all the others here before alledged for the Proof of this Point (which it is 
to be preſumed were made according to Law, and by great Advice) continuing in Succeſſion from 
one King's Reign to another, corroborate and fortify the Reaſon aforeſaid, viz. quod omne magis 
dignum trahit ad ſe minus dignum, and that the King ſhall have all the baſe Metal, be the Quantity 


of Gold or Silver in it ever fo ſmall, and conſequently that the Queen ſhall have all the Ore in 


the principal Caſe. 
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ſides theſe Matters divers Accounts were alledged, by which the Silver and the baſe Metal 
remaining from it were anſwered for to the King. One Account was made by William Wimond-' 
ham of the Profits of Mines in the Counties of Devon and Cornwal, from the th Day of Auguſt 
anno 22. Ed. 1. unto the 23d Day of September anno 25. Ed. 1. by which the Profits of the Sitver, 
and of the Lead remaining from it were anſwered for. Another Account was made by William de 
Aulton Clerk for the Profits of Mines, viz. as well of the Lead as of the Silver therein, in the 
Counties of Devon and Cornwal, from the 4th Day of March ang 26. Ed. 1. unto the 18th Day 
of April anno 27. Ed. 1. Alſo an Account was made by Matthew Crawthorn of the Silver, and 
of the Lead which remained from it, out of Mines in Devon and Cornwal, between the ad and the 
15th Years of King Edward 3. And Jobn Maneron, who ſucceeded Cratotbarn, rendered the - 
like Account of Silver, and of the Lead remaining from it, from Michae/mas anno Ig. Ed. 3. unto 
the 2d Day of November anno 23. Ed. 3. Another Account was alledged to be made of the Pro- 
fits of Mines in the Counties of Devon and Cornwal, which were demiſed after the Act of Reſump- 
tion to Adrian Sprinter by Robert Glover, which Robert rendered an Account of the Silver, and of 
the Lead remaining from it. And divers others of the like Sort were alledged, which (although 
the ſame is not fully expreſſed in the Records) ſhall be intended of Mines as well in the Soil of 
Subjects as of the King, for they. are generally of all Mines in the ſaid Counties, in which Gene- 
rality ſuch Mines in the Soil of others are comprehended, becaule the King ſhall have them, as it 
is ſaid before. Upon which Reaſons, Records, and Accounts they concluded that the King ſhall 
have all Mines and Ores bearing Gold or Silver and baſe Metal together, which are in the Soil of 
Subjects; and inaſmuch as the Information here ſpecifies that theſe Mines and Ores of Copper, 
which are in the Soil of the Earl, contain in them Gold or Silver, and it is not denied by the 
Anſwer, but fully confeſſed, the Counſel for the Queen prayed Judgment againſt the Earl. 

And it was ſaid by ſome of them, tliat all Mines of Copper in the Lands of Subjects belong to 
the King, becauſe there is none of them free from Gold or Silver; and this is warranted (as it 
ſeemed to them) by the Precedents. alledged under the firſt Point, which concern as well Mines of 
Copper as Mines of Gold or Silver. And upon the ſame Reaſon Gerard ſaid that Mines of Tin be- 
long of Right to the King, becauſe there I A Mine of Tin without Silver. And therefore the 
Power which the Subjects of the King in the Counties of Devon and Cornwal haye to dig in their 
own Land, and in the Land of others for Tin, and to have it to their own Uſe, is derived from 

Charters made to them by the Kings of this Realm, whereby Tuch Liberty has been given them. 
| en KG method te Charter of King Kinard 1. made to his Subjects of the County 
of Cornwal, bearing Date the 10th Day of April in the 33d Year of his Reign, which is confirmed 
by the Charter of King Richard 2. bearing Date the 8th Year of his Reign. And the Charter 
of King Edward 1. was as follows. 2 3 

Edwardus Dei gratia, c. ſalutem. Sciatis quod nos ad emendationem flannariarum naſtrarum in 
comitatu Cornubiæ, et ad tranguillitatem et utilitatem ſtannatorum noſtrorum earundem, conceſſiſſe pro no- 
bis et haredibus noſtris, quod omnes ſtannatores prædicti operantes in ſtannariis illis que ſunt dominica 
noſtra, dum operantur in eiſdem ſtannariis, ſint liberi et quieti de placitis nativorum, et de omnibus 
placitis et querelis curiam noſtram et heredum noſtrorum quoquo modo tangentibus. Ita quod non re- 
ſpondeant coram aliquibus juſticiariis vel miniſtris noſtris ſeu heredum noſirorum de aliquo placito ſeu 
querela infra predifas ſtannarias emergentibus, niſi coram cuſtode noſtro ſiannariarum noſtrarum præ- 
difarum qui pro tempore fucrit, (exceptis placitis terra, vitæ, et membrorum) nec receaant av opera- 
tionibus ſuis per ſummonitionem alicujus miniſtrorum noſtrorum ſeu hæredum noſirorum, niſi per ſummo- 
nitionem dicti cuſtodis noſiri : Et quod quieti ſint de omnibus tallagiis, theoloniis, ſtallagiis, auxiliis, 
et aliis cuſiumis quibuſcunque in villis, portubus, feriis, et mercatis infra comitatum prædidtum de bonis 
ſuis prepriis. Conceſſimus etiam eiſdem ſtannatoribus, quod fodere poſſint ſtaunum, et turbas ad ſtannum _ 
ſundendum, ubique in terris, morts, et vaſtts noſtris, et aliorum quorumcunque in comitatu prædiclo, et 
aquas et curſus aquarum ad operationes ſlannariarum predittarum divertere, ubi et quotiens opus fuerit, 


et_emere buſcam et funtturam ſtann, ſicut antiquitus fieri_conjuevit, ſine impedimen/a noſtri vel here- 
dum noſtrorum, epiſcoporum, abbatum, priorum, comtum, baronum, [eu aliorum quorumcungue. Et 
quod cuſtos noſter prædictus, vel qus locum tenens teneat omnia placita inter ſtannatores preditios emer- 
gentia, et etiam inter ipſos et alios forinſecos, de omnibus tranſgreſſionibus, querelis, et contractibus fac- 
tis in locis in quibus operantur infra [tannarias prædictas ſimiliter emergentia. t quod idem cuſios 
babeat plenam poteſiatem ad ſtannarios prædictos et alios forinſecos in hujuſmodi placitis juſticiand. et 
partibus juſticiam faciendum, prout juſtum et hattenus in ſtannarits illis fuerit uſitatum. Et fi qui 
ſtannatorum prædictorum in aliquo deliquerint, per quod incarcerari debent, per cuſicdem prædictum ar- 
reſtentur, et in priſona noſtra de Leſiwithiel et non alibi cuſtodiantur et detinzantur, quouſque ſecun- 
dum legem et conſuetudinem regui noſiri deliberentur, Et fi aliqui ſtannatorum prædictorum ſuper aliquo 


tao infra curiam pradiftam non tangente ſtannarias prediftas ſe poſuerint in inquiſitionem patriæ, una \ 


medietas juratorum ingu ſitionis hujuſmodi fit de ſtannatoribus prediftis, et alia medietas de forenſecis ; 
i de fafto totaliter tangente ſtanuarias predittas, fant inquiſitiones ſicut hactenus fieri conſueverunt. Et 
i quis eorundem ſtannatorum ſugitivus ſueri', vel utlagatus, vel aliquid delictum ſecerit, pro quo catal. 
la ſua amitlere debeat, catal a illa per cuſtodem prædictum et coronatorem noſtrum comita'us prædidcti 
apprecientur, et per ipſos proximis villatis liberentur ad reſpondendum inde nobis et heredibus noſtris, 

| coram 
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 corgm juſticiariis itintrantibus in comitatu preditto. Plaus inſuper et _firmiter pr ecipimics,” quod to. 
tum annum tam album quam nigrum, ubicunque inventum et operatum fuerit in comitatu 20, Pon- 
Noel, Bodamittian, Liſeiriel, Thremrn, vel Heleſton Per Pe era noſira ad bod or. 
Et quod totum illud 01gnetu# in eiſe 

| pfembrt, [ub forisfaftura pre. 
Et conceſſumus pro nobis et beredibus noſtris, quod omnes ſtannatores noſtri preditti totum ſian. 
wm ſuum, 7 fit ponderatum, licite woendere_poſſurt cuicunque votuerint in villis predinns, faciendo indy 

e 


— 
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is of beredibus noſiris coignagium et alias conſuetuarnes debitas et alen mfi nos vel beredes nej ri 
ſtannum illud emere voluerimus.- -- ' 5 Tf * 
Jo that the ſaid Clauſe in the above Charter, quod fodere poſſint ſtannum, et turbas ad ſtannum fun- 
dendum, ubique in terris, moris, et vaſtis noſtris, et aliorum quorumcunque in comitatu predifio, es a- 
guas et curſus aquarum ad operationes ſtannariarum predittarum divertere, ubi et quotiens opus fuerit, 
gives them that Power which the King only had before by Prerogative, and which they had not 
before, viz, to dig for Tin in their own Lands, and in the Lands of others, and to dig for 
Turves in the Lands of others in order to melt the Tin, and to divert Water - courſes in the 
Lands of others. And by this Charter they might dig in the Meadows of others, and might 
pull down the Houſes of others, in Reſtraint whereof (he ſaid) the Act of Parliament was made 
in. 50. Ed. 3. which recites the ſaid Charter, and explains the Words and Articles thereof, and the 
Senſe of them, and touching the faid Clauſe laſt recited Word by Word, the Words of the Act 
, thereupon are, I ſeems neceſſary in this Cafe that their Cuſtoms and -Ufages be diligently enquired, and 
that the Warden of the Stannery be charged that be ao not fuffer am M ort man of the ſaid Stannery to 
dig in Meadows, nor to abate the Woods nor Houſes of others, ner to turn the Water nor the Courſe 
of Water by Malice. And the like Charter was made by the ſame King Edward 1. bearing the 
| ſame Date, to them of the County of Devon, and the like Act of f xpoſition upon this Charter 
was alſo made the ſame anne 530 Ed. 3. which Words of the Acts reſtrained the Liberty which the 
Charter gave them as to thoſe Points. So that, he faid, by thefe Charters and Acts it is evident 
that their Power and Authority in Cornwal and Devonſbire to dig for and have Tin was derived 
from the Crown, and a certain Quantity of Tin is payable to the Crown for ſuch Liberty at this 
Day. And the Reaſon why the Subjects might nor have the Tin before in their own Lands, was, 
becauſe in Tin there is Silver, which being the more worthy drew to it the lefs worthy, and ſo 
made the Crown. which was the Proprietor of the Silver to be the Proprietor of the whole. And 
as the Crown bas by way of Reſervation a certain Ide! and Profit of the Ore of Tin out of 
Cornwal and Devonſhire, as an Acknowledgment of the Benefit which they enjoy, ſo in ſome 
Places in the County of Derby the Crown has a certain Quantity of Lead upon Conſideration 
that there is Silver in it, and to. abſtain from proceeding to the Rigour of the Prerogative. And 
he ſaid that there is a Difference in Mines of Lead, for ſome are fertile, that is, containing Gold 
or Silver, and ſome are barren, viz. without Gold or Silver. And Vray faid that in Derby/bire 
and other Places where barren Mines of Lead have always been, and the Crown has never had 
any Profit of them, the Subjects may there preſcribe for it againſt the Crown, and the digging 
and taking the Lead without Payment is a Preſcription for the Country. And he ſaid that Heſtet 
beforementioned held the Preſcription in ſuch Caſe good. 8 | 
E contra fix the On the contrary Shirborn, Bell, and Mead argued to this ſecond Point on behalf of the Earl. 
And they ſaid that one Thing is affirmed by the Information, and that is, that the Ore and Mine 
3 in Queſtion is of Copper containing in it Gold or Silver, which is not denied by the Defendant, 
by the Magee. but fully confeſſed. And if the Copper is of the greater Value, it ſeemed to them that the Queen 
ſhould have nothing, for the greater Value ſhall . JI and ſhall draw to it the leſſer. 
And hereupon they put the faid Caſe of a > Box and Charters, where the Heir ſhall have the Box 
ſealed along with the Charters; ſo that, they ſaid, this Caſe proves for them. And although 
Gold or Silver is more precious than Copper, yet if the Quantity of the Copper is ſo great that 
it exceeds the Value of the Gold or Silver, the Gold or Silver fhall give Place to it; for the Thing 
of more Value ſhall be accounted more werthy, although the Thing of leſs Value is more pre- 
cious, Quantity for Quantity. And foraſmuch as the Queen's Attorney has not ſhewn that the 
Gold and Silver in the Mine or in the Ores was of greater Value than the Copper, he has not 
ſhewn a ſufficient Title for the Queen. And Bel! ſaid that at leaſt he ought to have ſhewn that 
the Gold or Silver was of greater Value, for, as it is, it does not appear to be of any Value above 
the Charge of getting it. For the Copper might contain in it Gold or Silver, and yet the Gold 
or Silver not counterballance the Charge of getting it, as for every 1000 J. Value of Copper, there 
might not be above 12 d. Value of Gold or Silver, or in 20 Yards Length in the Vein of Copper 
there might not be more than a Quilful of Gold or Silver, fo that the Gold or Silver, which 
ſhould be had, would not pay the Charge of getting it. And if it be ſo, the Queen ought not to 
have it by Prerogative. And the Precedents which have been ſhewn, as well as the Law rouch- 
« Pot +. +, ing the Prerogative in this Point, ought to be underſtood with this reaſonable Limitation, vi. 
1 where the Gold or Silver which is in the baſe Metal exceeds the Value of the baſe Metal, or at 
leaſt is ſufficicnt to defray all the Expences of getting it. © For otherwiſe the Crown would have 
all the Mines of baſe Metal in the Realm, for (as I have been informed by thoſe who are expe- 
rienced in the Art) there is no Mine of Tin, or Copper, or Lead, or Iron, but ſome Gold or 
Silver may be drawn out of it, the Value of which when gotten is not equal to that of the baſe 


Metal, or to the Expence of getting it, in which it would be very abſurd to affirm that the as 
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ſhall have the whole Mine. And yet the bare Words of the Information here, and of the Pre- 
cedents recited, tend in ſuch Caſe to give the Mines to the Queen, for the Words are, that the 
baſe Metals contain in them, or bear or have in them, Gold or Silver. And ſome of the Pre- 
cedents, viz. three in the Time of King Henry 6. and one in the Time of Edward 4. are of Mines 
of baſe Metal in which aliguid auri vel argenti habetur; ſo that it might be ſaid that an Ounce of 
Gold or Silver is within the Words of the Precedents. But, Sir, all Words admit of Senſe, and 
he that recites the Words, and knows not the Senſe, does not well underſtand the Effect of the 
Words, for the Life of Words conſiſts in the Senſe of them. And the Words, aliquid auri vel 
argenti habetur, are to be underſtood where there is ſuch a Quantity of Gold or Silver as will coun- 
tervail the Charges of ſearching and digging, and all the neceſſary Expences that attend the 
getting of it. But if a Man ſhould be at the Charge of 3 d. to get Gold or Silver of the Value 
of 4d. or if the baſe Metal which he ſhould conſume about the getting of Gold or Silver of the 
Value of 44. be worth 5 d. in theſe Caſes this aliquid is not aliguid, but this aliguid is nibil, and leſs 
than nihil, for ex nihilo a Man ſhall have nothing, and ſhall loſe nothing; but from this aliquid 
he ſhould have Loſs, which is not the Intent, or Meaning of the Precedents, nor agreeable with 
the Reaſon of the Law in the above Maxim, quod omne magis dignum trabit ad ſe minus dignum, 
for this is to be underſtood where the more worthy Thing is of ſome Value, or of more Value 
than the Thing of leſs Worth, but it does not hold Place where the Thing is of no Value in it- 
ſelf, * And therefore where an Action of Waſt is 5 for Waſt done to the Diſheriſon, Ec. 
yet it has been held that if the Waſt done is but of the Value of 24. the Plaintiff ſhall not have 
Judgment, for de minimis non curat lex, and this is not within the Words or Intent of the Act. * H. 9. H. 6. 
And ſo in the ſaid Commiſſions or Leaſes of baſe Mines in which aliquid auri vel argenti habetur, f. H. da. 
the Intent of the King and of the Words are, where the Gold or Silver is worth more than the baſe z. 7 


b. Bro, 
Mine, or at leaſt is equivalent to the whole Charge of getting it, for otherwiſe it fhall not deſtroy 5 7+: 2 ps 


ob. 2 Finch 2 
the Thing of greater Value. So that they are only to be taken in this Senſe, i 


Viz, where there And Bracton 
is a great Plenty of Gold or Silver in the Mines. And this (he ſaid) manifeſtly appears by the! 


©, 316. § 12. 


ſays, Waſt is not 
ſaid Charter of King Henry 4. where upon his Demiſe made to Darby and Darby de mineris plumbi 2 


que portant et babent de argento, the King reſerved to himſelf nonam libram de puro argento inde n 
proveniente, in which Caſe the King underſtood that there was a great Quantity of Silver in the n 
Mines, inaſmuch as he did not reſerve any Part of the other Metal, and it is to be preſumed that Pe | 


Peyjure T. 15 
he would make ſuch Reſervation as was moſt to his Advantage, and ſo he took the Silver to be 5 a 


H. 3. But many 
the greater Profit. And the like Reſervation is in the ſaid Charter to John Sollers, and in the ſaid pr 


to come within 
Charter made to the Earls of Warwick and Northumberland ; and although ſome of the Charters the Iaten 


tion of 
reſerve the baſe Metal alſo, this is no Reaſon but that the Gold or Silver ſhall be intended of the 1 


. . . : H. 4. 11, 12. 
greater Value, inaſmuch as the Gold or Silver itſelf is reſerved at the ſame time. So that the ey 14 
Intent of the ſaid Kings in the Words aliquid auri vel argenti, as alſo in the other Words par- «<4. a. 


| Por- 54. 4. 
tantes et continentes aurum vel argentum, are expounded by the other Charters. And he alledged 


l Se 
many Caſes upon the Gee of the Words of Statutes, proving that the Effect of all Words 


reſts in a reaſonable Senſe and Conſtruction of them, and that in ſuch Senſe they ought always 
to be taken. And ſo (he ſaid) the Words in the ſaid Commiſſions and Demiſes made by the ſaid 
Kings import that the Gold or Silver in ſuch baſe Mines ſhould be of the greater Quantity, or at 
leaſt that it ſhould be of ſufficient Value to defray the Charges of getting it, excluſive of the baſe 
Metal, and that the Commiſſioners and Leſſees ought not to meddle with the baſe Mines in the 
Lands of Subjects, unleſs there be in them fuch a ſuperior Quantity of Gold or Silver as is afore- 
ſaid, but that they ſhould permit the Subjects, who were the Poſſeſſors of the Soil where ſuch 
Mines were, to enjoy them, and take the Ore in them as Parcel of their Soil and Freehold, and 
there is no Reaſon nor Precedent to the contrary. | 
And it is the Office of you, who are the Judges in this Caſe, to conſider where it is that 
the Matter reſts, which is to be known by the Information and the Anſwer. And the Infor- 
mation ſeems to be inſufficient, for an Information for the King is the King's Declaration, which 
ought to contain Certainty, ſo that the Party may perfectly know what he is to anſwer to, and 
- the Court upon what they are to give Judgment. And by the Information and the Anſwer it 
is here diſcloſed and confeſſed that the Earl has taken fix hundred thouſand Pounds Weight of 
Copper-ore containing in it Gold or Silver, which was found and dug up in his own Land, that 
is to ſay, five hundred thouſand Pounds Weight in a Mine opened after the Earl became Lord of 
the Soil, and one hundred thouſand Pounds Weight in a Mine in his Soil opened before he was 
Lord of the Soil; and it does not appear that the Gold or Silver in ſuch Ore was of greater Value 
than the Copper, or at leaſt that it was of any Value above the Charge of getting it, or above the 
baſe Metal, that is, the Copper conſumed in the getting of it; and if it be not, then the Act of 
the Earl is lawful, and if it be of greater Value, then the Act of the Earl is unlawful, if the 
Queen has a Prerogative in the Point. And inaſmuch as it is incertain whether it is the one Way 
or the other, the Court does not know how to adjudge upon it; and in order to make it certain, 
the Queen's Attorney ought to have ſnewn the whole Matter in the Information, viz. that the 
Land belonged to the Earl, and that the Gold or Silver was of greater Value than the Copper, or 
at leaſt of greater Value than the Copper conſumed, and the Expences laid out about the getting 
of it, in which Caſe the Queen ſhould have had it. And inaſmuch as it is not ſo averred, no 


Title is ſhewn for the Queen, for which Reaſon Judgment ought to be given againſt the Queen. 

And he ſaid that the Commiſſions and Precedents are not of great Eſtimation or Weight, for 
they were made at the Requeſt of thoſe who ſued to the Kings for them with an Intent to gain 
by them. And although the People ſubmitted = them, this is rather to be aſcribed to the Obe- 
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dience of the Subjects, than to be made Uſe of as a Teſtimony of the Law; and the more ſo 
becauſe in a great Number of ſuch Commiſſions or Leaſes it was limited that an Agreement ſhould 
be made with the Owners of the Soil, which being done, took away from the Subjects all Occa. 
| ons of Law-ſuits, or of enquiring after the Law in ſuch Caſe, for they reaped an Advantage as 
well as the King and his Patentees. And he denied that the Power of having Tin, and of digging 
for it by them of the County of Cornwal, commenced by the Charter before recited, for they uſeg 
that Power a long Time before, as appears by theſe Words in the Charter, ad emendationem an. 
nariarum noſtrarum, et utilitatem ſtannatorum noſtrorum earundem, and by other Words therein, as 
well as by theſe Words in the Act, that their Cuſioms and Uſages ſhall be enquired, and by divers 
other Words, which prove that there was a Uſage and Cuſtom in theſe Points before, and that the 
Charter was only a Confirmation of their Uſages, and a further Grant of divers Liberties and 
Things for their Direction. And although the King has ſome Profit of Tin or of Lead in ſome 
Places as a Toll-diſh of Ore, or the like, this is not in Reſpe& of any Intereſt which the Kin 
had in the Thing itſelf, but it is to bear the Charge of the Officers, as Comptrollers, Triers, . 
ſuch like, conſtituted by him for the Direction of the Stanners and Labourers. So he has ſome 
Profit of Merchants upon the like Reaſon, for he appoints Officers, as Searchers, Comptrol- 
lers, and ſuch like, for their neceſſary Direction, and in Conſideration thereof he has ſome Part of 
their Merchandize for the ſearching, Comptrollment, weighing, Sc. and not in reſpect of any 
Property which-he has in their Merchandize. Wherefore for the Reaſons and Cauſes aforeſaid, 
it ſeemed to him and to the. others that Judgment ſhould be given for the Earl and agaiaſt the 
Queen. And many other Things were ſaid on this Part. 
| 1 Point. As to the third Point, it was faid by the Counſel for the Earl, that ſuppoſing the Law to be 
l For the Earl. that Mines of Copper in the Lands of Subjects belong to the 1 7e. by Prerogative, yet here 
| 
| 


Whether the theſe Mines and Ores in Queſtion ſhall paſs to the Earl by the ſaid Letters-patent of King Philip 
pas * 1 and Queen Mary. For as to the firſt Plea, they took it that the Vein, out of which the ſaid 
„e five hundred thouſand Pounds Weight of Copper were dug, could not be called a Mine at the 
laſt paſs Mines Time of the Date of the Patent made to the Earl, nor ſhould paſs by the Name of Mines, be- 
King bas a Pre Cauſe then the Vein was cloſe, and not open, and therefore ſuch Vein and the Ore in it ſhall pas 
xozative, by the Grant of the Soil, as a Thing Parcel of the Soil, and not by the Word (Mines.) And in 
the ſecond Plea, they took it that the Vein and the Ore ſhall paſs by the Words (omnes et fingu- 
las mincras, Sc.) becauſe the Vein was open, in which Caſe it might bear the Name of a Mine. 
Which Words (omnes et fingulas mineras) are to be well obſerved, for, as it ſeemed to them, 
they are Words of great Extent, and this Word (/ingulas) coming after (omnes) admits of no Ex- 
ception, be the Mine of Gold, Silver, or mixed, for they granted all Mines, and every ſingular 
Mine. And therefore in both Points it cannot be ſuppoſed that the King and Queen were mil. 
conuſant of the Veins and Ores, and eſpecially of that which was open. And if they ſhould be 
taken to be mifconuſant of the Vein and Ore which was cloſe, and not open, yet it cannot be 
taken that their Intent was to retain it, but that every Word ſhall be conſtrued favourably for 
the Patentee, and moſt ftrongly againſt them, becauſe the Patent is granted by the King and 
10 Co. 113.2, Queen de gratia ſua ſpeciali, ac ex certa ſcientia, et ex mero motu ſuis. Which Words (de gratis 
3 Leon. 249 ſua ſpecials) ſnew the great Favour and Bounty of the King and Queen to the Patentce, (ex 
* x0 Co. 312-Þ-"certa ſcientia) imply a full Knowledge and underſtanding of the Matter, and (ex mero motu) teſlify 
3Leon. 249. Po | 

502. Vin. Abr. that there was not any Suit nor Suggeſtion of the Patentee, but that the firſt Motion, and all 
E. . that followed from it to the Perfection of the Patent, proceeded from the King and Queen them- 
ſelves, ſo that the Patent ſhall be extended moſt largely for the Benefit of the Patentee. And 
J Less. 40%. therefore if it ſhould be ſaid here on Behalf of the Queen, that when they granted the Land, they 
did not know that ſuch Vein of Ore was in it, or that when they granted omnes et ſingulas mireras, 
they did not know that Gold or Silver was in the Mines, Sir, they themſelves have teſtified the 
contrary, in that they have faid ex certa ſcientia, c. which is as much as to ſay, they have Know- 
ledge of every Thing material; and how have they teſtified it? Under the Great Seal of England, 

which is the Teſtimony of Truth, and whoſe Credit cannot be impugned, So that if any one 
will contradict this, and ſay that the King and Queen were ignorant that there was any Gold or 
| Silver in the Land and Mines, what elſe does he but contradict the King and Queen ia a Point 
a T. 43. Kad. 3. of Credit? * And in 43. Ed. 3. Thorp ſaid that if a Manor to which an Advowſon is appendant 
= — c—_— in the Hands of the King by Eſcheat, or Purchaſe, and the King at this Day gives the Manor 
6. in fine, to a Man as entirely as ſuch a one held it before it came into our Hands by Way of Eſcheat, or 
5 as ſuch a one held it who enfeoffed us, the Advowſon ſhall paſs without ſaying cum feodis et advo- 
* | cationibus, and the Reaſon is, becauſe the Law preſumes in ſuch Caſe that the King is appriſed 
0 of his Right, quod Curia ibi conceſſit, And if it ſhall be ſo ſaid in this Caſe, where it is only taken 
by Implication that the King is appriſed of his Right, à fortiore ſhall it be ſo taken in our Cale, 
where the King ſays ſo in expreſs Words, And if any one ſhould ſay that the Words ſhall be con- 


'q 
0 ſtrued moſt ſtrictly againſt the Patentee, and moſt liberally for the King and Queen, Sir, this 


Patent was made by them de gratia ſua ſpeciali, by which Words they expreſs their Favour and 
Bounty to the Patentee, and ſignify that they ſhall be favourably interpreted, and taken moſt 
largely for his Benefit and Advantage, and moſt ſtrictly againſt themſelves. And if it ſhould be 
faid that the Patentee gave Information to the King and Queen, and made Suit to have the Grant, 
and therefore every word ſhall be taken moſt ſtrongly againſt him, Sir, the King and Queen have 
teſtified the contrary, for they have ſaid that the Grant is made ex mero motu ſuo, whereby they 
had a Mind that this Deed of their meer Motion ſhould have an ample Conſtruction. And to 
prove that Patents of the Kings of this Realm, which have the ſaid Words de gratia ſpeciali, certs 
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ſcientia, et mero motu, or any of them, ſhall be taken as it is ſaid above, the Opinion of Ha 7. 9. H. y. 2.4, 


in 9. H. 7. was cited by Mead and Bell, where he ſays that if the King recites a Grant made by Fits. Etoppel34 


his Predeceſſor, and ſays ex certa ſcientia, et mero motu, and ratifies it, he ſhall be _— OD 


, concluded to Kitch. 303 Vin. 
ſay that no ſuch Grant was made; for, he ſays, there is a great Difference between a Patent which Abr. ut. Prero- 


is ex certa ſcientia, and recites a former Grant, and confirms it, and where the King recites that 1 88 
ſuch a one is ſeized ut informamur, whoſe Eſtate he confirms and ratifies, for there he ſhall not be 
concluded, but ſhall be received to ſay that no ſuch Grant was precedent ; but where he recites 
a former Grant, and ſays ex certa ſcientia, and confirms it, and further ſays damus et concedimus 
the ſame Franchiſe, there the Parent ſhall enure as a Confirmation, for the King and the Party 
are concluded to ſay that ſuch former Grant was not made, and therefore the damus et concedimus 
- are void. So that by the Opinion of Huſſey we ſee that where the King ſays ex certa ſcientia, he 

is concluded to deny it, and is eſtopped to plead Ignorance of it. And, Shirborn ſaid, it appears o H. 1. H. 7. 
in 1. H. 7. that the King ex mero motu et certa ſcientia pardonavit A. B. omnia debita et compotus, Sc. . Bro. Char 
by the Name of A. B. only, and the ſame A. B. as Sheriff, was then indebted to the King, and Patent, 42. Ke 
this Pardon was allowed in Diſcharge of ſuch Debt due by him as Sheriff, notwithſtanding that — . 3 
he was not named Sheriff, and that ſuch Debt was not mentioned in the Pardon; and the Reaſon 


Dy. 263. pl. 19. 
was, becauſe the Juſtices held the Law to be, that where the King ex certa ſcientia, et mero motu, 1,245 5.49% 


Gouldſb. 11. 
pardons any one by his proper Name for all Debts, Accounts, &c. ſuch Pardon ſhall be taken Kitch. 303. 
erally; but where he makes a Pardon to any upon an untrue Suggeſtion, or by Reaſon of his 
Office, ſuch Pardon ſhall be taken ſtrictly, and acording to the Letter only. From whence we 
ſee that where the King does a Thing ex certa ſcientia, he ſhall not afterwards aid himſelf by Plea 
of Ignorance, and where it is ex certa ſcientia et mero motu, it ſhall be taken beneficially for the 
Party, and ſtrongly againſt the King. Alſo he cited the Caſe in 3. H. 7. where the King wrote e v. 3. 4.7.6.6. 
to the Prior of Norwich to admit his Preſentee to a Corody which Gilbert Baniſter late had, and * ©: 51. b. 52. a. 
the Prior returned that the Priory was of the Foundation of the Biſhop of Norwich, and not of b 
the Kings Progenitors, and that one R. and other Perſons had obtained a Corody at the Requeſt 
of divers Kings, and ſo had the ſaid Baniſter at the Requeſt of King Edward 4. and he returned 
the Letters. patent of the ſame. King Eaward, reciting prout ex lamentabili inſinuatione prioris re- 
citanda totam materiam, ut ſupra, dem rex ob devotionem quam habuit ad Sanctam Trinitatem, ac 
causũ præmiſſorum, ac pro quadam pecuniæ ſummd ei ſolutd, de gratia ſua ſpeciali, ex certa ſcientia, et 
mero motu ſuis relaxavit eidem priori, &'c. et exontravit de corodio, &c. And amongſt other Excep- 
tions taken to this Return, one was, for that he had not returned all the Names of thoſe who 
had had Corodies, and by what Kings, but he only returned that other Perſons had obtained a 
Corody, ut ſupra, and inaſmuch as the Certainty is not expreſſed, and it is upon Suggeſtion, and 
ſo the King is not fully informed, it was ſaid that the King was deceived, and his Charter ſhould 


be void; as if three Kings uſurp Preſentations, and the King reciting one of the Uſurpations 4 Bro. petition 
grants and reſtores the Patronage to him upon whom the Uſurpati 


0 was made, the Charter is 21. 
void, as it ſhould be upon a Petition; ſo, it was faid, it ſhould be in 


e Caſe there : But the Char- 
ter was adjudged good, and the Prior was diſcharged by Judgment, as appears in the Roll which 


is in * M. 3. H. 7. Roll 10. but ſo much does not appear in the Book itſelf, as the Counſel ſaid ; * * © 97 * - 
and the Reaſon of the Judgment, he ſaid, was, becauſe the Charter was ex certa ſcientia, &c. in 

which Caſe the King ſhall not ſay that he was deceived or ignorant. And thus we ſee of what 

Effect ſuch Charters are, although they are made by Suggeſtion of the Party, as that was, for 

the Words are that the King knew-ex lamentabili inſinuatione prioris ; and therefore where Suggeſ- 

tion is made, and ex certa ſcientia is in the Patent, the King is nevertheleſs excluded from aiding | 
himſelf by Ignorance or other Matter. And, he ſaid, it appears in 21. Ed. 4. that King Richard 2. f M. 21. Ed. 4. 
de gratia ſua ſpeciali had granted to the Abbot of Wallbam, that he and his Succeſſors ſhould be 4. b. Fitz. 


diſcharged of the Collection of Tithe, when any Tithe ſhould be granted to the King per clerum pm gd 8 


: p 23 bs : Exemption 9, 
Angliæ, and the Province of Canterbury only in their Convocation granted a Tithe to the King, Patents 71. 1 Co. 
and the Qu 


geſtion was, if the Succeſſor of the Abbot ſhould be diſcharged from the Collection of Forres ckav. 

it, (the Grant being de gratia ſun ſpecial, ut ſupra) inaſmuch as the Tithe was not granted by 234. 

the whole Clergy, but by one Province only, which is but a Part of the Clergy, and there it 

ſeemed to all the Juſtices that the Charter was good, and that the Abbor ſhould be diſcharged. 

From whence it appears how favourably a Charter granted ex gratia ſpeciali ſhall be taken and 
expounded. And to this Purpoſe he alledged Quatermain's Caſe in 36 & 37 H. 6. where it ap- 8 Anno 36. H. 6. 

pears that Quatermains Sheriff of the County of Oxford had returned upon an Exigent, quarto ex- ff 4 Par. 

aftus, where in Fact the Party was outlawed, as it afterwards appeared to the Court by the Cer- Charter 22. Bro. 

tificate of the Coroners, after which the King, of his ſpecial Grace and meer Motion, pardoned - Bape ys; 4 

him for all Miſpriſions, Offences, .Contempts, and Deceits, and it was there debated whether or 42. * ry 94- 

no this Pardon was ſufficient to diſcharge him of the Amercement for the falſe Return, inaſ- ' x 


1 Finch 90. 


a Finch 101. 
much as it is a great Offence, and the Words there are obſcure, and don't expreſs the Offence 
certainly; and it was held by all the Juſtices, that the Pardon was good, and ſhould diſcharge 
him of the Amercement. For it was there held, that in a ſpecial Pardon the Party ought to 
have expreſs Words, and not obſcure Words, for the King ought to be fully certified of the Mat- | 

ter; * and ſuch Pardon ſhall be conſtrued moſt to the Advantage of the King, and to the Diſ- , Hard. 186. 
advantage of the Party, becauſe ſuch Suit comes only from the Party: But ſo was it not there, Latch 22. 
for the Charter came from the King himſelf of his own ſpecial Grace without Suit, and ex mero 
motu ſuo, and ſuch Pardon ſhall be taken moſt beneficially for the Party, becauſe the Law pre- 


ſumes that the King is appriſed of the Matter as much as if it was by expreſs Words. And fo is {47 af Pl. 19. 


quo cody Ph Fitz. Grant a. 
the Diverſity there taken, quod Markham et alii Fuſticiarii ibi conceſſerunt. — 


| From whence it appears Bro. Patents 38. 
how greatly ſuch Words benefit the Party. And he alſo alledged the Caſe in 41 A, 


12 where the 2 5 1. 
2 . . . . . * . . 19. 
King by his Charter of Licence granted de gratia ſua ſpeciali to one S. who was ſeized of a Houſe, 1 Go. 45. P. See 


that Pot 3:4 (5). 
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Counſel for the Earl. And Shzrborn ſaid, where the King and Queen have here granted to the 
Earl emnes et fingulas mineras, if he ſhall not have this Mine here, he ſhall take nothing by theſe 
+ In the Origi- Words, for baſe Mines he ſhall + have by the Grant of the Soil; and therefore if theſe Mines be- 
40 blase, longed to the Crown they ought to paſs, or elſe the Words will be void, which is a hard Expo- 
but that is evi- ſition. From whence the Counſel on this Part concluded, that inaſmuch as the King and Queen 
— — have here in the one Caſe granted to the Earl the Land in which the Ore was, and in the other 
Poſt 335 (e). Caſe the Mine, by the Name of all and Gngular Mines, and theſe Grants are de gratia ſua Jpecialt, 
ac certa ſcientia, et mero motu ſuis; by which Words the King and Queen took upon them the 
reciſe Knowledge of the Certainty and Quality of the Ore, and intended that the Charter ſhould 
be taken favourably for the Earl, and moſt ſtrongly againſt themſelves, for theſe Reaſons it 
| ſeemed to them that the Ores ſhould pals to the Earl; and eſpecially ſeeing that the Patent was 
made before the Statute of 4th & zth of the Reign of the ſame King and Queen, made concern- 
ing their Letters-patent, by which all their Letters-patent are made good, notwithſtanding the 
Want of the true Name of the Natures, Kinds, and Sorts of the Hereditaments contained in ſuch 
Letters-patent. So that although the Nature of the Mine or Land is not expreſſed, viz. that 
it contains Ore' of Copper mixt with Gold or Silver, yet this Defect is redreſſed and made | 
by the ſaid Act, and allo the Act is, that the Letters-patent ſhali be expounded, conſtrued, deemed, 
and adjudged moſt beneficially for the Patentees, which Clauſe alſo aids the Earl; and hereupon 
they prayed Judgment for the Earl. | 
E contra for the On the contrary it was argued by the Counſel for the Queen touching this Point, who ſaid that 
Veen. as to the ſeveral Grants alledged in the ſeveral Bars, they are in two Degrees, and therefore two 
Things are to be conſidered in them. Firſt, whether or no by the Grant of the Soil in which 
the Ore was, being made ex gratia ſpeciali, certa ſcientia, et mero motu, the Ore of Copper con- 
taining in it Gold or Silver (the Vein whereof was not open but cloſe) ſhall paſs to the Paten- 
tee. Secondly, whether or no by the Grant of all Mines, with the Words aboveſaid, this Mine 
of Copper containing Gold or Silver ſhall paſs to the Patentee. | | 
And it ſeemed to them that they ſhall not paſs in the one Caſe or in the other. For as to the 
firſt, it is to be obſerved that in the Ore, which was in the Soil, there was not Copper only, for 
if it had been ſo, or if it, had been any other baſe Metal, as Tin, Lead, or Iron free from 
Gold or Silver, it ſhould clearly have paſſed to the Patentee by the Grant of the Soil, inaſmuch 
as the Vein was cloſe and not open. But here it is Copper mixed with Gold or Silver, which 
Mixture of the Copper with a Thing of more Value, viz. with Gold or Silver, - which are Metals 
royal, makes the whole Ore, being an entire Thing, to become royal, and to be the Property of 
him to whom the Thing of greater Value belongs, which is, to the King. And this royal 
Metal is given to him by Reaſon of his Dignity-royal, and is appropriated to the Crown by Pre- 
rogative, ſo that the King ſhall have it in his own Land, and in the Land of others in one 
„ . . ee, ſame Degree, for he has it not in his own Land in Reſpect that he is the Poſſeſſor of the Land, but 
the Duke of Bean- in Reſpect that he is the Poſſeſſor of the Crown, and in that Reſpect he has it alike in his own Soil, 
Ste and in the Soil of others. So that his own Soil is not the Cauſe of his having ſuch Ore which is 
the Crown tran(- therein, but the Prerogative of his Crown; from whence it follows, that if he aliens the Soil, he 
8 does not * thereby alien this Point of the Prerogative of his Crown in his Soil, no more than in 
does not at the the Caſe (as Gerard put it) where Treaſure is hid in his Land, and he gives the Land to another 
21 in Fee, he does not thereby give the Treaſure hid, but when it is found, the King ſhall have 
tive belonging to It as Treaſure- trove, for this is a Point of Prerogative, which is not given in the Gift of the Land. 
is, forir £15 ® So for the ſame Reaſon (Onſlow ſaid) Waif, Eſtray, Wreck, and the like, which belong to the 
bare Eat: it Crown, ſhall not paſs by a Gift of the Land in Fee, becauſe theſe Things are collateral to the 
ind. © And upon this Ground Wray ſaid that if a Manor, which is within a Foreſt of the 
Prerogative can King, as Waltham, eſcheats to the King, who gives this Manor to another in Fee, he has not in 
e the Gift of the Manor given him the Liberty which he had in the Manor touching the Foreſt, ior 
page Work, nevertheleſs it is within the Foreſt, and Subject to the Paſture of Deer and Wild-beaſts of the 
erces Hob. 243, Foreſt, and he cannot cut his Woods there without the Licence of the Juſtice of the Foreſt, jor 
SP this is a Thing collateral to the Soil. So that by the Gift of the Soil, a Thing collateral to the 
es 75 Soil, as Matters of Prerogative or Liberties are, ſha!l not paſs. | And if the King's Tenant, who 
bl. 10. 7:holds in capite, dies, having a Wife, and after Office found the Heir has Livery, in which the 
C. J. Bro Extin- Clauſe (of ſaving to the Wife her Dower to be aſſigned by the King) is not contained, yet, On/- 
57. 288. fl. 18. ow ſaid, the King may aſſign Dower to the Wife, for this belongs to his Prerogative; ſo that 
Bridgm. 25. though he has diſcharged himſelf of the Land, yet he has not diſcharged himſclf of Things of 
988 Prerogative in the Land. And upon thig Ground he put the Caſe in 31. Ed g. which was relied 
275. upon as a leading Caſe by all the otheb Counſel for the Queen that argued after him, and he 
4 T. 31. Ed. 3. Cited it to this Effect: An Advowſon deſeended to three Coparceners, whereof the youngeſt was 
| he Quare #2” within Age, and in Ward of the King, and the King by his Letters- patent granted to Queen Philippa 
Abr. 344. bl. 9. his Wife the Wardſhip and Marriage of the youngeſt, and the Fees and Advowſons which be- 


or — longed to the Wardſhip, and afterwards Partition was made in the Chancery, whereby the firſt Turn 
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was aſſigned to the eldeſt, the ſecond to the middle, and*the third to the youngeſt, who was the 

Ward within Age, with a Saving to the King of his Prerogative, the Queen granted over to the 

Earl of Arundel the Ward and all that the King had granted to her, who granted it over to the 

eldeſt Coparcener, the Advowſon became void and the eldeſt Coparcener preſented, and the King 

brought a Scire facias upon the ſaid Partition in Nature of a Quare Impedit, and by Award he 

had a Writ to the Biſhop : For before Partition made, if the Coparceners cannot agree, the «M. 13. Ed.i, 
eldeſt ſhall have the Preſentment, becauſe it is a Thing entire, in which Caſe the eldeſt ſhall have 3. 55" 1 
the firſt Preſentment by Prerogative of her Age, and the middle the ſecond, and the third the M, 21, £4, . 


alſo z and when it comes to the third which is in Ward, he ſhall preſent in Right of the third, PY-55 pl. 6. 
for this belongs to him of Right, and therefore the King needs not to have a Prerogative for the Bro. Prefinta- 


which he has in them in Right of his Crown by Prerogative is another Thing, and a Grant of 2 Rol. Abr. 
the one is not a Grant of the other. So to come to our principal Caſe, where the King comes to 3**** or 
the Land by Purchaſe or other "Acquiſition, as ether Men do, and beſides that has in it ſome Be- 
nefit or Commodity in Right of his Crown, as Ore of Copper containing in it Gold or Silver, 
there by the Grant of the Land that which he has by Prerogative ſhall not pas from him, for 
they are two ſeveral Things, and in ſeveral Degrees. And therefore the Patentee ought to have COR +. 
apt Words to make the one and the other paſs to him, for it is not included in the Grant of the rouge as 
Land that the King intended to paſs the Vein of Metal Royal in it, which is annexed to the Crown, 7 C. 46: _ 
and which he has not in Reſpect of the Land, * And true it is that where the Patent is made ex ou 1 
gratia ſpeciali, certa ſcientia, et mero motu, it ſhall be taken favourably for the Patentee : But, 
Sir, that is to be underſtood with Regard to a Thing expreſſed in the Patent, and which 1 
ſhewn by the Words to be intended to paſs; but it ſhall not make another Thing to paſs, which 6 co. 50. a. 
is not expreſſed nor ſhewn by the Words to be intended. * For if the King grants and intends 
one Thing to paſs, theſe Words cannot make two Things to paſs, viz. that which is expreſſed, * 2 Sid. 8:, 
and others not expreſſed. And that is the Caſe here. And upon this }/ray faid, it appears that ? vide F. N. B. 
the Priory of Wenlocꝶ was one of the Priories of the King's Foundation, and yet we ſee that the 232. 
King preſumed to meddle with a Mine of Copper mixt with Gold and Silver therein, by which 
it is to be intended that altho' an Anceſtor of the King had given the Land to the Prior with large 
and ample Words (as they uſed to do to Houſes of Religion), yet the Royal Ore in it, which was 
not open but cloſe, did not paſs to the Prior. ä | 

And as to the Grant ſpecified in the ſecond Plea, viz, de omnibus et fingulis mineris, this ſhall 
not make the Mine here to paſs. For it is to be obſerved that there are two Kinds of Mines, viz. ; 
Mines Royal, and baſe Mines. Mines Royal are thoſe which conſiſt of Gold or Silver, or of? Jide Lt. K. 
baſe Metals containing Gold or Silver alſo. Baſe Mines are thoſe which conſiſt only of baſe Me- a 
tals, or baſe Subſtances, as Copper, Tin, Lead, Iron, or Coals, not having in them Gold or Sil- 
ver. Then here foraſmuch as the King and Queen have granted to the Earl all and ſingular 
Mines which were parcel of the Poſſeſſions of Henry late Earl of Northumberland, and there are 
two Sorts of Mines. the one Royal, annexed to the Crown, the other baſe, not annexed to 
the Crown, but poſſeſſed in Reſpect of the Land, or by Grant, or by Preſcription, or by 
other Means out of another's Soil, “ the baſe Mines only ſhall be comprehended and in- Þ Liu. R. 114, 
tended in the Word (Mines), and not the Royal Mines, which ſhall not be taken to be Now hag — 
granted. For Words uſed by the King, which contain Things Royal and Things of a 46.b. Jenk. 257. 
baſe Nature, ſhall in Favour of the King be taken in ſuch Senſe as ſerves beſt for the King, 4% b lS had. 
and as is agreeable with Order and Convenience, for when the Words ſtand indifferently, and may 483: 4 Bc. Abr. 
be conſtrued one Way or other, that which is molt convenient ſhall be taken, and it is moſt con- , 219. 
venient that Things appropriated to the Crown and to the Prerogative Royal ſhould tarry with 

the Crown, and not be ſevered from it without ſpecial Words, and that Words in Patents to Sub- 

jects ſhall make ſuch Things to pals as are proper for and ſuitable to Subjects. So that Words 
which ſerve indifferently one Conſtruction as well as another ſhall be taken in their fitteſt Senſe ; 
and here it is not to be preſumed that the King and Queen, who granted to the Patentee all 
Mines which were parcel of the Poſſeſſions of Henry late Earl of Northumberland, meant or in- 
tended that any Mine Royal, which belonged to the Crown, was parcel of his Poſſeſſions, but 
that ſuch Mines as were proper and uſual for Subjects to have, were parcel of his Poſſeſſions, and 
ſuch were intended, and no other. And therefore the Words (omnes et fingulas mineras) ſhall convey 
to the Earl now Defendant baſe Mines only. And to prove that Words in the King's Patents, 
which comprehend Things annexed to the Crown, or to the Prerogative Royal, or Things of 
great Importance, and alſo Things of a baſe Nature, ſhall be taken and conſtrued to convey the 
baſe Things only to the Patentees, Onſlow put the Caſe in 22. Aſs. where the King had granted 12 Ag. pl. -g, 
to the Maſter of Sr. Leonard, omnia catalla tenentium ſuorum felonum qualitercungue damnatorum, and Bie Pert. = 
it was adjudged that thereby he ſhould not have the Goods of one of his Tenants who was attain- Patents 32. 


ted de morte Ade Walton nuncii domini Regis miſſi in mandatum ejus exequendum, for altho* the Fact — ** 3 


was Felony, the Offender was allo a Traitor, which is higher than a Felon; ſo that the general bl 18. 2 Nel. 
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Charter could only be intended of common Felonies, for which Reaſon he ought to have had ſpe” 

Bro, Patents Cial Words in it. And there it is put, that if the King grants to a Man Return of all Manner of 
mm Writs, yet he ſhall not have Return of Summons of the Exchequer, for this touches the King him- 
ſelf, and is not between Party and Party. And there it is alſo put, that if the King grants to 


d Bro, Jointe- 


nants 63. M. 2 me the Iſſues, Profits, Fines, and Amercements of my Tenants, and one who holds ot me and 
R. 3 4b. of another is amerced, in this Caſe I ſh.I] not have the Amercement, becauſe he is another Per- 
M. 2. H.9, 7. a. ſon's Tenant as well as mine. So that the King's Charters ſhall be taken only to a common In- 
Bro.Patents tent, and other Things which are not within ſuch common Intent ſhall not paſs by them from 
2 Sid. $1. Rol. the King. And upon this Point he put the Caſe in 3. Ed. 3. in Itin. North. where it was pre- 
_ . ſented that a Bridge was broken down, whereby the Faſſage of the People was interrupted, and 
Pe 3: Joni” that an Abbot Lord of the Town had always uſed to repair it, upon which the Abbot being pur 
3 be. 4. kin, to Anſwer ſaid, that King Henry, &c. by his Charter had granted to the Predeceſſor of the Abbot, 
North, Firz* that he and his Succeſſors ſhould be always quit of the Repairs of Bridges, Cauſways, and Walls, 
12 Co. me which ſame Charter was confirmed by King Henry the Grandfather of the King which then was, 
See Poſt 487 (0). and that it was allowed in a Quo Warranto, wherein it was awarded that he ſhould go quit, and 
therefore he demanded Judgment, &c. And to this the Juſtices there ſaid, that this Clauſe which 
ſpeaks that they ſhall be quit of the Repairs of Bridges and Cauſways, &c. is a general Clauſe, 
which cannot acquit the Abbot but only of making Contribution ro the Days-works, and would 
ſ-rve well enough where the King has granted to a Town Murage, Pannage, or Pontage ; but 
here he is charged by a ſpecial Caule, wherefore it was ſaid to him that he ought to anſwer, 
whereupon he traverſed the Preſc:iption. By which notaþle Caſe (he ſaid) it appears that the. 


Words in the King's Charter, hat he ſhould be quit of Repairs of Bridges, would not diſcharge 


Vin. Abr. tit. him from repairing the Bridge there, altho' it was within the Words of the Charter, becaule 


Grants Hi. 13* it was not the common Intent of the Words. And thus we ſee that a ſpecial Matter ppertain- 
TS ing to the Crown, as that was to take Care that the People have their tree Paſſage, is not diſ- 
Wart 9 #- be. charged by general Words, which are ſufficient © only to diſcharge a general Thing, but a ſpecial 
rog. 1. Bro.Gar- Matter requires ſpecial Words to diſcharge it. So (he ſaid) it ſeems by 9. H. 6. that if the King 
* * 3900p grants Lands in Fee with Warranty, the Patentee ſhall not recover in. Value by this Warranty, if 
Ante 243 (r). he has not preciſe Words in the Charter expreſſing that he ſha'l have in Value; for every War- 
fM.4.H,,, Tanty may have two Effects, the one to rebut, which it ſhall do there, and the other to recover 
7.2. pr Tier in Value, but that it ſhall not do in the Caſe of the King without preciſe Words. And he ſaid 
. that in the Earl of Nortbumberland's Caſe in 2. H. 7. it is held that if the King grants to a Man 
Patents 109. all Fines and Amercements in ſuch a County, yet if the Sheriff, Coroner, or other great Officer 
Li? WIE is amerced for a Miſdemeanor, the Patentee ſhall not have ſuch Amercements, for theſe are cal- 
Dy. 269. pl. 13. led Amercements Royal, and it is there ſaid that the Grant ſhall enure to the Grantee tor Things 
B. NY A Abe. of common Intendment, and the King ſhall have the Things ſpecial. * And he alſo alledged the 
—_— Caſe in 43. Ag. where the King had granted to his eldeſt Son the Dutchy of Cornwal, cum omni- 
2 Rel. R. 2-8. bus ad eum ſpectantibus, fimiliter cum wardis, maritagiis, Sc. et ſimiliter alibi extra Comitatum præ- 
1 Show. 482, ligtum, non obatante prærogativa Regis; and one who held of the Dutchy by Knights-ſervice, and 
. who held alſo of one that was in Ward of the King per cauſe de gord by Knights-fervice, Cicd, 
1 43 46. Pl. 15. his Heir within Age; and it was adjudged that the Prince ſhould not have the Wardſhip of him, 
— 55 but the King, for it is there ſaid that the Anceſtor held alſo of another, who by a Mean held of 
268. pl. 12. the King as of the Dutchy; and the Charter does not make Mention that in ſuch ſpecial Caſe the. 
_ -i—_ Pr.nce ſhall have the Ward, and the King cannot and ought not by ſuch general Grant to be 
ouſted of that which belongs to him in Right of his Crown, without expreſs Mention of the King's 
. Right be made in the Charter. From which Judgment (he ſaid) and from the Reaſon there 
794. C. pl. 1. given, we fee that general Words in the King's Charter ſhall only enure to a general Intent, and 
yk? 3-4 hall not take away from the King a ſpecial Right which belongs to his Crown, but for ſuch 
116. 1 Co. 46. b. Matter the Patentee ought to have ipecial Words. So if the King makes a County-palatine, and 
grants it to another, with jura regalia, and that all Pleas within the County ſhall be there de- 

termined, yet he himſelf ſhall ſue in his own Court here at Veſtminſter his Actions which ariſe in 

the County palatine; for the general Words will not exclude the King from ſuing in his own 

eta bene, Court, but the Patentee ought to have ſpecial Words to that Purpoſe. * And note that ſuch Caſe 
iH, 5. Ed. 2. Apes in 5. Ed. 2. where the Ki g ſued a Quare Impedit in the Common Bench for an Auwvowſon in 
Fitz. Quare Im- the County-palatine of Durham, and the Defendant pleaded to the Juriſdiction of the Court, and was 
= "** Put to anſwer over. So that (he ſaid) general Words ſhall enure to a general Intent, and ſhall not 
convey from the Crown any ſpecial Matter which belongs to the Crown by Prerogative, as that 

does to ſue in what Court the King leaſes. And theſe Caſes were confirmed by the reſt of the 
4A. Counſel for the Queen that argued after him.  * And to the like Purpoſe Gerard cited the Caſe in 
; : 33 Ed. 3. where the King had granted to an Abbot that he might amortiſe Lands or Tenements 
do the Value of 100 s. and he purchaſed an Advowſon which was held of the King n capite, and 

yet by Ad quod damnum it was found to be held of another, and at the next Avoidance the King 

brought a Quare Impedit, and it was there held, that if it be holden of the King i capite, the 

Grant was not a ſufficient Grant to purchaſe - and therefore Iſſue was there taken, whether the 
Advowſon, at the Time of the Purchaſe, was held of the King in capite, or not. So that by 

this Licenſe Things of the Value of 100s. which were holden of another than of the King were 
intended. From whence it appears that Words in the King's Grants ſhall be conſtrued to a com- 
mon Intent, and ſhall not make a Thing to paſs which belongs ſpecially to the Crown, tho? it 18 
within the Words. And Wray affirmed this Caſe, and ſaid that it differs from the Caſe in t. 


Aſs. cited on the other Part, for there the King's Charter named the Houſe, in which Caſe it 


k Ante 331 (i). 
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could not be taken that he was miſconuſant of the Tenure ; but in this laſt Caſe the Patent is ge- 
neral, viz. that he might amortiſe Lands or Tenements to the Value of 100 s. without naming 
what Lands or Tenements, and ſo (he ſaid) is the Diverſity, and he did not aſcribe it to the 
Clauſe de gratia ſpeciali in the one Cale or in the other. And to the ſame Purpoſe he cited the Caſle-* P. 19. Ed. 3. 
in 19. Ed. 3. in a Quare Impedit, where the King gave Licenſe to a Prior to appropriate an Advow- Dr a6 a62.* 
ſon, who accordingly did ſo, and the Advowſon was held of the King, and tor this Cauſe the pl. 18. 10 Co. 
King claimed it, and brought a 2uare Impedit, and it ſeems by the Book that the Charter, which — pM 
did not recite the Tenure, wes not a ſufficient Warrant to appropriate the Advowſon, wheretore R. 114. Godb. 
the Prior traverſed that it was not held of the King. So that Words in the King's Charter don't Poſt gs 9 
exclude the King from any ſpecial Advantage, without expreſs Mention thereof. N | 
' Note here that in this Caſe the Advowſon was named, as the Houſe was in 41 Als. and quære if n len. 
tbe Diverſity between the Caſes is not ty Reaſen of the Clauſe de gratia ſpeciali, which is in the one Ceſe, 
and not in the other. | 3 | 

And to the like Effect he cited the Caſe of the Sanctuary of Culnbam in 1. H. 7. where the vp. H. - 23. 


Words in the King's Charter made to the Abbor of Abbington were, ut inbabitatores eius nulli us 25. Fitz. Cotone 
5 8 q 


regis aut miniſtrorum ſuorum, epiſcopive, aut ſuorum aſſicialium jugo inde deprimerentur, ſed in cunctis — Te ans 
rebus; eventibus, et diſcuſſionibus cauſarum, Abbatis monaſieri prædicti decreto ſubjicerentur, which 

were not ſufficient to make a Sanctuary for Treaſon, but ſhould be taken to a common Intent, 

and not to take away from the Crown a 1 hing of fo high a Nature, and which is ſo nearly an- 

nexed to the Crown, without expreſs Words thereof in the Charter. Wherefore the Counſel on 

this Part conclud:d, that from theſe Caſes it is manifeſt that Words in the King's Charters ſhall 

enure to a common Intent, and ſhall not deveſt out of the King Things of a high Degree, or 

Things which are annexed to the Crown in Point of Prerogative. From whence it follows that 

the Word (Mines) here will be ſufficient to convey bale Mines, but not Mines Royal which be- 

long to the King by Prerogative; and the Words de gratia ſpeciali, certa ſcientia, et mero motu 

will not make other Things to pals, which are not comprehended in the Nature of the Words, 

but for ſuch Things, and no others, as are within the Meaning of them, the Words will make 

them to be largely and favourably conſtrued and extended to the Benefit of the Party. And 3 1 
Gerard ſaid that about 24. H. 8. a Caſe came in Queſtion concerning the Manor of Bowerball in Patents 104. 
Eſſex, which. the King, de gratia ſpeciali, certa ſcientia, et mero motu ſuis, had given to one and to go 4. 
his Heirs Males; and it was the Opinion of the Juſtices, that no Eſtate of Inheritance paſſed to 4g. =. Davis 43. 
the Patentee by thoſe Words, for they will not make an Eſtate- tail, nor a Fee- ſimple in the erg. Reb. 
Caſe of the King, notwithſtanding they are ex gratia ſpeciali, certa ſcientia, Ic. for his Intent was 224. 1 Bulft. 10, 
that it ſhould not go to the Heirs Females of the Patentee, and he cannot make a new Courſe of 453.1 — 
Inheritance, and (certa ſcientia) will not conclude him from ſaying that it was no ſuch Courſe of 45: 2 Brownl. 
Inheritance as he intended. And as to what Shirborn © has ſaid, that if the Earl ſhould not have 338. — 
the Mines Royal, he ſhould take nothing by the Word (Mines), for that baſe Mines ſhall paſs by ig 
the Grant of the Land; Sir, what then? they are Words of Surpluſage as to Mines in the ſame Co. — A a. 
Land, as the Words are of granting Wards, Marriages, and Eſcheats, which are frequently put; Finch gi. | 
in Patents; or elſe if they be not Words of Surpluſage, they may take Effect for Mines which * S 
Henry the late Earl had in the Lands of others. And as to the Statute of 4 & 5; Philip aud Mary, à Kane in 
Barham ſaid, true it is that the Act makes the Letters- patent good, not withſtanding the Want Caſe of a com- 
of the true Name of the Natur.s, Kinds, and Sorts of the Hereditaments; but how ſhall they be K 8 ot 8 
good ? Sir, the Act ſays, according to the Tenor of the ſame Letters- patent. And true it is p* Thorp faid ro 
that the Act ſays that the Letters-patent ſhall be expounded, conſtrued, deemed, and adjudged Palanat 
moſt beneficially for the Patentees; but, Sir, how? the Act ſays afterwards, according to the i Cai, 
Words and Purport of the Letter-patent. So that the Tenor, Words, and Purport of the Let- Oy tp 
ters-patent are the Rule and Guide to be obſerved tor the Nature of the Things, and for the be- Lit- R. 6. 


neficia] Conſtruction of the Patent towards the Patentee. And then, he ſaid, if in the Word Cres FE. 
(Land) in the one Caſe the Royal Ore is not granted, and in the Word (Mines) in the other Cafe 21 b. 
the Mine Royal is not granted, but the baſe Ore and the baſe Mines are only granted, the Act does © Ante 332 (b). 
not extend but to the Nature of the baſe Ore and of the baſe Mines which are granted, and as 
to them it ſhall be beneficially expounded for the Advantage of the Patentee, and that is, accord- 
ing to the Tenor, Words, and Purport of the Letters-patent ; and by this Conſtruction the In- 
tent and Effect of the Statute is ſatisfied, but not by conſtruing the Ores and Mines Royal to 
paſs, for that would be contrary to the Tenor and Purport of the Patent. So that the Matter 
reſts upon the Expoſition of the Words, as well as if it had been before the Act, and the Words 
are to be conſtrued uz ſupra, whereupon he and the other Counſel on the ſame Side prayed Judg- 

ment for the Queen. 

And in this Argument ſome of them on this Part affirmed that this Mine, being a Mine Roy- 

al, could not be granted nor ſevered from the Crown even by expreſs Words, for it is an Incident 
inſeparable to the Crown, as Eſcheats for Treaſon are; which the Counſel for the Earl denied. 

or, they ſaid, as this Mine might be leaſed or demiſed to another rendering Rent, as the Pre- 
cedents ſhew us, ſo might it be demiſed or granted without Rent, becauſe it is but a Profit or 
Revenue of the Crown. And Things which are more nearly annexed to the Prerogative of the R 
King, and to the Perſon of the King, than this is, may be granted to another, as Mead ſaid. cap. 4 ge; 
For if the King impeaches any one for Felony, as for Robbery, or the Death of a Man, and A 
the Party is arraigned upon an Indictment at the King's Suit, he ſhall not wage Battle againſt the 42, 5 5 
King, for in ſuch Caſes Battle ought to be waged in proper Perſon, and not by Cham; ion, and 8 
; n SS | g : by : | rial K. 4. pl. 5. 
it would be very dangerous for the King if the Law ſhould force him to wage Battle in proper | 


I Peiſon 


1 li... tl... ( . 


We — 1 e Fa 8 — — 2 . Obs mk | 
236: Hillary Term 10 Elizabeth. in Scacca.. . © 


— 


Fitz.Coronerz5, mit it, but the King by Prerogative ſhall ouſt him of Battle, and. the King may grant ſuch Pre. 
Fits Ibid: 7:7, rogative to another, + as appears in 20. Ed. 3. where the King granted to the Citizens of London 

S. P. C. x80. c. that none ſhould wage Battle againſt them in an Appeal, and there it ſeems that the Grant is good. 

— 7 an So that the King may.convey a Point of his Prerogative from his own Perſon to that of another, 

So if a Man takes the King's Goods wrongfully, the King may take or ſeize the Party's Goods 

. S. R. a. until he has made Reſtitution, as it is the cammon Courſe in the Exchequer, “ and the King 

W grant ſuch Power to another, as appears by 8. R. 2. where the King had granted to the Town 
of Lynn, that they ſhould be quit of Toll throughout the Realm, and alſo granted by the ſame © 

Charter, that if any took 'Toll of them contrary to the ſame Charter, they might take Mitbernam 

for the ſame at another Time within their Juriſdiction ; by Force whereof they juſtified, in Re- 

plevin, the taking in lieu of Mitbernam the Goods of a Merchant of Newcaſtle upon Iyne, which 

were brought within their Juriſdiction, for that they of Newcaſtle upon Tyne. had taken Goods for 

Toll of divers Merchants of. Lyzz, and the Goods ſo taken at Hun they detained in lieu of Vi- 

therham, becauſe they of Newcaſtle upon Tyne would not deliver the other Goods; and as it ſeems 

by the Book the taking is good and juſtifiable. And if the Law be ſo that the King may grant 

| AD to another a Point of his Prerogative in theſe Caſes, @ forticre he might in our Caſe, where the 

| Thing is but a Revenue or Profit. | * 

| Tem 10 And after theſe Arguments made at the Bar, all the Juſtices and Barons aflembled ſeveral Times 
Curia. the ſame Term to confer together upon the Matter. And then they took Reſpite further until Hi. 

lary Term then next following, in which Term they aſſembled twice, and at laſt they gave their ſe- 

veral Opinions, and the Cauſe thereof, at which I was not preſent, for there were none preſent 

but themſelves and the Counſel who had argued for the Queen. And (as I was informed by ſe- 

| veral of them who were there) their Reſolution was as follows. —_— 

4 2 Vin, Abr. tit, Firſt, all the Juſtices and Barons agreed, that by the Law all Mines of Gold and Silver with- 


14 *. in the Realm, whether they be in the Lands of the Queen, or of Subjects, belong to the Queen 


| 4 p. 20. Ed. 3. Perſon with every Felon whom he impeaches and puts to anſwer, wherefore the Law does not ad- 


3 by Prerogative, with Liberty to dig and carry away the Ores thereof, and with other ſuch Inci- 
2 n 2 \ dents thereto as are neceſſary to be uſed for the getting of the Ore. 

. Abr. tit. d Alſo Harper, Southcote, and Weſton Juſtices agreed, that if Gold or Silver be in Ores or Mines 
pl. x6. — Copper, Tin, Lead, or other baſe Metal in the Soil of Subjects, as well the Gold and Silver 
TLS as the baſe Metal entirely belongs of Right to the Subject who is the Proprietor of the Soil, if the 
2 Finch = Gold or Silver does not exceed the Value of the baſe Metal; but if the Value of the Gold or Sil- 

ver exceeds the Value of the Copper or other baſe Metal, then it was their Opinion that the 
Crown ſhould have as well the baſe Metal as the Gold or Silver; and in ſuch Caſe it ſhall be 
+ called a Mine Royal, and otherwiſe not ; but if the baſe Metal exceeds the Value of the Gold or 
Silver, then it draws the Property of the whole to the Proprietor of the Land. Bur they three a- 
greed, that foraſmuch as the Information ſets forth that the Ore and Mine of Copper contained 
in it Gold or Silver, and the Defendant has not denied it, but has fully confeſſed it, thereby it 
e But ſee Poſt ſſhall be taken that the Gold or Silver were of the greater Value, for the beſt ſhall 11 — 
$95: 339, he OE; and therefore they aſſented with all the other Juſtices and Barons, that Judgment 
to doubt this, ſhould be given againſt the Earl, and for the Queen, But all the other Juſtices and Barons of the 
and gives firovg Exchequer unanimouſly agreed, * that if the Gold or Silver in the baſe Metal in the Land of a Sub- 
contrary, See ject be of leſs Value than the baſe Metal is, as well the baſe Metal as the Gold or Silver in it belong 
— by Prerogative to the Crown, with Liberty to dig for it, and to put it upon the Land of the Sub- 
4 But now vs ject, and to carry it away from thence; and in ſuch Caſe it ſhall be called a © Mine Royal, for 
the Statute of the Records don't make any Diſtinction herein, but they are general, and prove that all Ores or 
2 & ee, Mines of Copper or other baſe Metal containing or bearing Gold or Silver belong to the King. 
11 be called And where Meſton ſaid, that there is a Text in the Civil Law to this Effect, viz. that by the Ne- 
Mine Rer. gligence or Poverty of the Proprietor of the Soil poſſunt fodi omnia metalla in alieno ſolo, invito do- 
© Kitch, 474 · mino, quia utile eſt reipublicæ, et aliter non; to this Saunders Chief Baron ſaid, that the ſame Law 
ſays, quod optima legum interpres eſt conſuetudo, and hereThere is conſuetudo, for the Precedents and 
f vin. Abr. tit, the Accounts prove that from Time to Time it has been a Cuſtom and Uſage, that the Kings of 
l. 27. See Po this Realm have had the Profit of ſuch Mines of baſe Metal containing or bearing Gold or Silver, 
339 (a), where without any Diſtinction with Regard to the Value of the Gold or Silver, be the ſame greater or 
the Reporter ...leſs than the baſe Metal. Wherefore he and all the others (except the three above mentioned) 
to prove that took it that the whole Ore and Mine belonged to the Queen, altho' the baſe Metal be of the great- 
xe Value. And here it is confeſſed by the Defendant that the Ore and Mine of Copper con- 
ains in it Gold or Silver, ſo that it agrees with the Precedents. And therefore as well the other 


the Realm, for 
three as all the reſt unanimouſly agreed that Judgment ſhould be given for the Queen upon this 


there is natural- 


of Gals or . Plea, altho' they differed in the Matter itſelf, and in the Reaſons ot the Judgment, as it is ſhewn 
ver Ore in every . 

baſe Metal, an before. . : 

1 __ "Th Alſo they all agreed, that if the Ore or Mine in the Soil of a Subject be of Copper, Tin, Lead, 


+ the Reſolution Or Iron, in which there is no Gold or Silver, in this Caſe the Proprietor of the Soil ſhall have 


| 1 ue Ore or Mine, and not the Crown by Prerogative, for in ſuch barren baſe Metal no Prero- 
rom * = oy ' f 
Want of know- gative is given to the Crown. 


| Ing the Nature 8 Alſo they all agreed, that a Mine Royal, whether of baſe Metal containing Gold or Silver, 
Cl W or of pure Gold and Silver only, may by the Grant of the King be ſever'd from the Crown, and be 
£ Vin. gu. granted to another, for it is not an Incident inſeparable to the Crown, but may be ſevered from 

rerogative K. a, | 
But 


pl, 18. it by apt and preciſe Words. 
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But all the Juſtices and Barons (except the ſaid three Juſtices, and they alſo, if ſo be theſe 


Ores and Mines in Queſtion ſhall be called Royal) unanimouſly agreed that the Ores in the firſt 


4 


ſpecified, by the Grant of the Mines, although the Patent be de gratid ſpeciali, certa ſcientia, et 
wero motu, but the Words (Land) and (Mines) ſhall be taken to common Intent, and ſhall 


| 


Plca ſpecified ſhall not paſs to the Earl by the Grant of the Land, nor the Mine in the ſecond Plea 


a x Co. 46. b, 
Davis 17. a. 57. b. 


not make the Ores- royal nor the Mines- royal to pals, to convey which there ought to be in the Lin. 2 
Patent preciſe Words expreſſing them. And the Act of 4 & 5 Philip and Mary will not avail the — Tent. 
Earl in this Caſe, becauſe the Tenor, Words, or Purport of the Charter don't extend to a Mine- "77. pl. 99. 
royal. But the Lord Dyer Chief Juſtice of the Common Bench ſaid, that if the Queen has a 4B 3282 


Ac, Abr. 164, 


Mine- royal in the Soil of J. S. and ſhe ex gratia ſpeciali, certa ſcientia, et mero motu ſuis, grants 204, 213. 


to a Stranger all Mines which ſhe has in the Land of C: S. by this Grant the Mine-royal ſhall bs. P. Jenk. 253. 


pals, for elſe the Words would be void and without Effect, becauſe ſhe cannot have a baſe Mine ig i 


in the Soil of another; and therefore when ſhe ſays ex certa ſcientia, and recites that it is in the gztive E. c. 3. 
Sail of another, ſhe ſhall not be taken to be miſconuſant of the Thing, for which Reaſon it ſhall * 


paſs. But it is not ſo here, for the King and Queen might intend to make baſe Mines paſs, ſo 
that the Words may be ſatisfied in that Intent. 


Ptea was not open, but cloſe, at the Time of the Date of the Patent, yet it might be termed a 


And the Lord Dyer ſaid in this Caſe, that although the Vein or Ore mentioned in the firſt | 


Mine, quia de mincris alique ſunt occulte, et aliquæ apertæ, and that which is not open may be called 


a Mine, in his Opinion. And Baron Frevil held, that if there is a Vein of Copper in the Mine 


without Mixture of Gold, and in digging further there is a Vein of Gold with little or no other 
Metal in it, in this Caſe it ſhall be called a Mine of Copper and Gold, and not a Mine of 
Copper only, although in the firſt Vein there was nothing elſe but Copper. 

And Mead took Exception. to the Information, becauſe it was not ſhewn in what Town or 
Hamlet New/ards lay; fo that if the Defendant had pleaded not-guilty, it was uncertain from 
whence the Viſne ſhoyld come. But all the Juſtices and Barons agreed that the Information was 
good, becauſe it is but in Effe for a Treſpaſs, for which the Queen ſhall recover only Dama- 


ges; and here there is no Iſſue to be tried, inaſmuch as there is a Demurrer in Law, in which s. P. 3 Lus, 
Caſe it is not fo neceſſary as it ſhould have been if Iſſue had been joined triable per pais. But if '73: 


it had been in an Action real, there it ought to have been ſhewn in what Town or Place the Land 
was, for otherwiſe the Sher ff could not know where to put the Party in Seizin if he recovered 
whereas here there is no ſuch Cauſe, but Damages only are recoverable for the Offence, for which 
Reaſon. the Exception was diſallowed, NL 

And note that by the Queen's Command a Copy of the Patent made to the Earl was delivered 


to the Juſtices, in order to ſce if there was any Thing more in it than was in the Pleading, which 


would make the Ores and Mines paſs or not to the Earl ; for ſhe was deſirous to be fully appriſed 
of the Intereſt in the Ores and Mines. And the Charter was in this Form; ſciatis quod nos tam 


pro meliore et ampliore ſuſtentatione et manutentione ſtatus, et dignitatis, et gradus, ad quem nuper vo- 
cavimils et elegimas præchariſſimum conſanguineum noſtrum Thomam Percy comitem Nortbumbriæ, quam 


tro bono et Strenuo ſervitio, quod ſperavimus prefatus comes et poſteritas ſua nobis, bæredibus, et ſuc- 
ceſſorivus noſiris facient, prout anteceſſores ſui progenitoribus noſiris regibus Anglia antebac multiplici- 


ter fecerint, et ad humilem petitionem ejuſdem comitis, de gratia noſtra ſpeciali, ac certa ſcientia, et mero 


that the Words (ad humil.m petitionem ejuſdem comitis) diminiſh the Force of the Words (de gratis d 


miu noſtris dedimus e! conceſſimus, Sc. And it was the Opinion of Catline Chief Juſtice of England, 


Vin. Abr. tit, 


ſpeciali, ac ex certa ſcientia, et mero motu) tor the Charter ſhall not be taken to proceed purely from 4 f. W. 4. 


the King's Grace, and ſo to be conſtrued moſt ſtrongly againſt the King, and moſt favourably for 
the Patentte, unleſs it is meerly of the King's own Motion, without Suit of the Party; whereas the 
Words (ad humil:m pelitionem ejuſdem comilis) ſhew that the Suit of the Earl was one of the Cauſes 
of making the Patent, in which Caſe the Patent is not ſo effectual to make the Ores and the Mine 

ſs as by the Pleading it is confeſſed to be. And afterwards in the ſaid Hillary Term 10 Elizabeth 
— was given for the Queen, and againſt the Earl, as follows. 


3. pl. 4+ 


And becauſe the Barons here not yet, &c, Day is given here to the aforeſaid Thomas Earl of The re of the, 
Nortbumberland, in the ſame State in which it now is, until the Octave of St. Hillary, that the ſame N. 


Barons here in the mean time may further adviſe themſelves touching the Premiſſes, and may 
deliberate thereupon with the Juſtices of both Benches. And thereupon it is agreed between 
the Barons here as well by the Aſſent of the ſaid Attorney of the Lady the Queen, as of the 


faid Attorney of the aforeſaid Earl, and of the Counſellors learned in the Law of the ſame Earl, 


that ſome Perſons learned in the Law as well of the Counſel and Behalf of the ſaid Lady the 
Queen, as of the Counſel and Behalf of the aforeſaid Earl, be in the mean time publickly heard 
to argue, touching the aforeſaid Matter in Law and other the Premiſſes, in the Chamber of this Ex- 
chequer commonly called the Exchequer-Chamber before the ſame Barons aſſiſted by the ſame Juſ- 
ticcs of both Pench's. Afterwards in the mean Time between the aforeſaid Octave of St. Mi- 
chael and the aforeſaid Octave of S,. Hillary viz. in the aforeſaid Term of St. Michael, as well 


the Serjeants of the faidaLady the Queen at Law, and the Attorney and Solicitor General of the 


ſaid Lady the Queen, on Behalf of the ſaid Lady the Queen, as three learned in the Law being 


of the Counſel of the aforeſaid Earl in the Premiſſes on Behalf of the aforeſaid Earl, five ſeve- 


ral Days in the ſaid Exchequer-Chamber, before the Barons of this Exchequer aſſiſted then there 
by the aforeſaid Juſtices of both Benches, were openly and ſeverally heard to argue at large, and 
| | 4 R ſumma- 


bd - Mm, 2 7 : 
r n Vo * S hd 


, — — 


.* 


— 2 ˖ — l ————k 22 — — ——ꝓ— 2 —— — ——— — 2 — .——̃̃ f EE TEES —ͤ—ũ—j IRS. ̃ — 4% * — 
„ 


* 


338 


kf 


Hillary Term 10 Elizabeth. in Seacca. 


Judgment, 


ſurnmarily, and what they could or would fay thereupon on both Sides concerning the aforeſ.,d 
Matter in Law and the reſt of che Premiſſes (the Record aforefaid being then there read ove 
and recited.) Which ſame Serjeants of the Lady the Queen at Law, and the aforeſaid Attorney 
and Solicitor of the faid Lady the Queen, in and upon certain Arguments on Behalf of the ſag 
Lady the Queen to prove and maintain her Prerogative aforeſaid in the {aid Information ſpeci 
fied, produced, laid open, and ſhewed before the aforeſaid Juſtices #nd Barons, among other Th 
divers and many Records of Commiſſions, Accounts, Demites, and other Precedents of this Ex- 
chequer aforeſaid, manifeſtly and ſtrongly declaring, proving, and maintaining the Prerogative 
of the Lady the Queen to have ſuch Mines and Metals by Reaſon of her ſame Prerogative in Man- 
ner and Form aforeſaid. And at the aforeſaid Octave of St. Hillary the aforeſaid Thomas Earl of 
Northumberland came here by the aforeſaid Thomas Fanſpaw his Attorney aſoreſaid: And becauſe 
the aforeſaid Barons here will further adviſe themſelves touching the t remiſfſes, that in the mean 
time they may deliberate further upon the Premiſſes with the atoreſaid Juſtices before they give 
Judgment thereon, Day is given here to the aforeſaid Thomas Earl or Northumberland, in the 
ſame State in which it now is, until the Octave of the Purification of the bleſſed Virgin Mary next 
coming. At which Day the aforeſaid Thomas Earl of Northumberland came here by the atorcſaid 
Thimas Fanſhaw his Attorney abovenamed. And the Premiſſes being ſeen and underſtood by 
the Barons here, and mature Deliberation ambngft them being thereupon had, becauſe it ſeems to 
the ſame Barons that the aforeſaid Pleas by the aforeſaid Tha Earl of Northumberland in 
Mariner and Form aforeſaid above pleaded, and each of them, and the Matter therein contained, 
as to the aforeſaid Interruption and Diſturbance of the aforeſaid Thomas Thurland and Daniel Howſes 
ter; and other the aforeſaid Labourers in the Mines and Ores aforefaid, as well from and in the 
making and continuing the Search and digging aforeſaid of the Lands and Mines for the Ore 
and Metal aforeſaid belonging to the ſaid Lady the Queen by Reaſon of her royal Prerogative ia 
Manner and Form in the aforefaid Information ſpecified, within the aforeſaid Waſt-lands called 
Newlands in the aforeſaid Information ſpecified, as from and in the aforeſaid taking and carry- 
ing away of the aſoreſaid ſix hundred thouſand Pounds Weight of Ore and Metal of Copper afore- 
ſaid there in Form aforeſaid dug up and laid upon the Land, ate inſufficient in Law to diſcharge 
the fame Earl from the aforeſaid Contempts and Treſpaſſes, or any of them, by him of for and 
in the ſame Interruption and Ditllurbance in Form atoreſaid done and perpetrated z it is conſider» 
ed by the ſame Barons that the aforeſaid Thomas Earl of Northumberland be convicted of the 
aforefaid Contempts and Treſpaſſes by him of for and in the aforeſaid Interruption and Diſturb- 
ance of the aforeſaid Thomas Thurland and Daniel Howſeter and other the aforeſaid Labourers in 
the Ores and Mines aforeſaid in Form aboveſaid done and perpetrated ; and that the ſaid Lady 
the Queen recover againſt the aforeſaid Earl of Northumberland her Damages by Occaſion of the 
aforeſaid Interruption and Diſturbance ſuſtained. But becauſe it is unknown what Damages the 
farne Lady the Queen has ſuſtained by Occaſion thereof, the Sheriff of the aforeſaid County of 
Cumberland is commanded that by the Oath of good and lawful Men of his Railiwick he diligent- 
ly enquire what Damages the ſaid Lady the Queen has ſuſtained by Occaſion of the Interrup- 
tion and Diſturbance aforeſaid: And that the Inquifition, Sc. And likewiſe it is conſidered 
by the ſame Barons here that the aforefaid Thomas Earl of Northumberland, as to the aforeſaid 
Intruſion by him above in the Information aforeſaid ſuppoſed to be made into the aforeſaid waſt 
or mountainous Lands called Newlands in the ſame Information ſpecified, go at preſent without 
Day, ſaving always the Right of the Queen if at another Time, Sc. 


| Rota ben by the There ſeems to me to be 4 Diverſity between a Mine of Copper containing in it Gold, and a Mine of 
eporter, 


Gold rontatning itt it Copper. For when it is called a Mine of Copper containing in it Gold, it is 10 
be intended that the Copper is the greater, and the Goll the leſs, for every Thing contained is leſs iban 
the Thing which contains it, and that which comprebends another Thing is greater than tl e Thing com- 
prebended; ani fotafituch as the Copper is the greater, the Mine takes its Name from it, and is cui- 
led a Mine of Copper containing Gold. And for the ſame Reaſon if it is called a Mine of Gold 
containing Copper, the Gold, from whence the Mine has its Name, is the greater, and the Copper the 
leſi: And this is agreeable to the Notion of thoſe who have treated of Minerals, as George Agri» 
cola, and Chriſtopher Eucelius, and others; From whence it follows that the Records of the Ex- 
cbeguer, which prove that the King had the Mines of Copper containing or bearing Gold er Silver, 
prove that the King had the whole where the Gold and Silver were the leſs. But how the greater 
or the leſs ſhall be eſtermed ſome are in doubt, that is to ſay, whether it ſhall be taken according te 
the Quantity, of arcording to the Value. For ſome ſay it ſhall be eſteemed according to the Quantity, 
aud therein they confeſs that true it is, as to the Quantity, the Thing which comprebende the other is 
greater than the Thing comprebended, as of a Hogg ſhead of Wine, or a Barrel of Ale, for the Haggſ- 
head in Quantity is greuter than the Wine, and the Barrel than the Ale, but not in Value, and yet 
it takes its Name from the greater, and therefore it is called a Hoggſhead of Wine; ſo that the Name 
proceeds from the greater. So in the Caſe of a Mine, the Mine of Copper containing Gold has its Name 
from the greater in Quantity, but not in Value, for it may properly enough be ſaid that of a Mine of 
Copper containing Gold, the Gold may be the greateſt in Value. And thus it ſeems to them that the 
Precedents which prove that the King ought to have Mines of Copper or Lead containing Gold et 
Silver prove nothing againſt the Aſſertion of the three Juſtices. But if ſo be the Mine ſhall take its 
Name from the greater in Value, and not from the greater in Quantity, then the Precedents prove di- 


3 | | rectly 
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or Silver, for if there is no more than a Quilful of Gold or Silver in a great Value of Copper, as Bell 2 
ſaid, it is not reaſonable that ſo ſmall a Quantity ſhould be reſpefed, but the Quantity ought to be | gy 
ſuch as is of ſome Value in itſelf over and above the Charges of geiting it, and above the baſe Metal con- t impugn the 


title the Crown to the whole Mine, from thence it would follow that the Crown would have all the Ci, in _—_— 
Mines of baſe Metal in the Realm, if that be true which thoſe who are ſkilled in re metallica have & to adn s ad 
written. For (as the ancient Authors in this Art affirm) there are but fix Kinds of Metals in the Earth, ***<blc _ 
viz. Gold, Silver, Tin, Copper, Lead, and Iron, for that which is called in Latin chalibs, and in the ons 
Engliſh Steel, is but the barder Part of Iron, and that which is called in Latin auricalcum, and in 3 yy 1 — 
Engliſh Lattin, as alſo that which we call in Engliſh Braſs, are not Metals of themſelves, but are à & M. cap. 30. 
Compoſition of Copper and other Things. For there is a Stone (whereof we have a great Number ves en- 
in this Realm, as] have heard) which we call the Calamine- Stone, and which, as I take it, is the Mine of Copper 
ſame Stone that is called in Latin cadmia, and by ſome lapis calaminaris, ſome of which Stones have 3 Ry 
Gold in them, and others none, and this Stone is fuſile, and is uſed to be melted with Copper, and from judged a royal | 
the Copper and this Stone mixed and melted together Lattin is made, which is more valuable than the 1 —_ 
Copper alone, for the ſaid Stone being melted along with the Copper makes the Copper mort flexible, and may be extratted 
turns the Colour of it from red to yellow, like to the Colour of Gold, and becauſe the Copper melted 8 
with it is made more precious, it is of greater Price. And Braſs is made of Copper mixed and melted me King ſhall 
aling woith Tin er Lead, and becauſe the Copper itſelf ts debaſed by ſuch a Compoſi ion with a more baſe loch ne edt 
Metal, it is of leſs Price. So that (as the ancient Authors have written) there are but the ſaid ſix ins for the fame 
Kinds of Metals fuſil and malleable, which in Latin they call corpora metallica, and (as Eucelius ſays) — pg 
conſtant ex ſulphure patre, et argento vivo, matte. For he ſays, principia generationis veluti Deus — 1 
optimus maximus omnium animalium conſtituit marem et fæminam, &c. tali modo Deus in re- & M. eas. 6. 5 
bus etiam metallicis conſtituit generationis principta marem et fæminam, et voluit materiam effe SY! 
omnium metallorum fulphur, ut patrem, et argentum vivum, ut matrem, quorum nempe gg * 
omnia fierent metalla. And afterwards be ſays, etſi autem ex his duobus principiis, falphure et 
argento vivo, quali patre et matre; coeuntibus omnia metalla procreantur, quorum multæ ſunt 

ſpecies et diverſæ, natura tamen femper proponit et contendit ad perfectiſſimum metallum, ſcilicet, 

aurum. Accidentia vero diverſa fupervenientia diverſa transformant metalla, et ſecundum puri- 

tatem et impuritatem ſulphuris et argenti vivi, pura et impura generantur metalla, veluti ex 

leproſis parentibus leproſi procteantur fiſii. And afterwards he Toe that Gold is to Sulphur and Quick- 

Alver quaſi filius et perfectiſſimum metallum nature, et paululum immutata commixtione argenti 

vivi, fit argentum, quaſi filia ignobilior fratre auro. | | 

And the other Metals, viz. Tin, Copper, Lead, and Iron, as imperſect Metals, proceed from their 
ſaid Father and Mother, who were by Accidents become imperfect, veluti leprofi filit ex leproſis pa- 
rentibus. * 

And it ſeems by the Aſſertion of © Agricola, in his Book de re metallica, that there is naturally in e Agricolalib.1o 
theſe baſe Metals ſome Portion of Gold or Silver, for thus he ſays, naturaliter autem potiſſimum auri ©: 7: e 
quædam portio ineſt in argento, et in ære; argenti quædam in auro, in ere, in plumbo nigro, according to the 
in ferro; æris aliqua in auro, in argento, in plumbo nigro, in ferro; plumbi nigri aliqua in rally wr, * 
argento; ferri denique quædam in ere. And be goes further, and fhews the Way by which the Quantity, as it 
one Metal may be dividtd from the other when it is melting in the Veſſel ; ſo that according to his ems. 
Authority, Gold and Silver. is naturally in Copper, and Silver is naturally in Iron and Lead. And 
it is to be obſerved that he uſes the Word (æs) for Copper, for that is the proper Engliſh for (æs), and it 
bas no proper Signification but that, though by a Figure much uſed, Braſs and Lattin are called (xs), 
becauſe they conſiſt chiefly of Copper. Wherefore if no Regard ſhould be had to the Quantity of the Gold 
or Silver that is found in the baſe Metal (inaſmuch as there is naturally ſome in every baſe Metal), the 
King would have all Mines of baſe Metals in the Realm. And then the Reſolution * of all the Fuftices , 3 
and Barons, that the Subject ſhall have ſuch Mines of baſe Metal which are void of Gold or Silver Ch 
in his wn Land, is vain and of no Effect, for by the ſaid Author there is no ſuch Mine in this Realm, 
or elſewhere : So that ſuch Reſolution is grounded upon an Ignorance of the Nature of baſe Mines. And 
therefore it ſeems to be reaſonable and fit to conſider the Nature of baſe Mines, and the Value of the Getd| 
or Silver in the baſe Metal, and that it ſbould be at leaſt of ſuch Value as to counterballance the Char- « Cromyt, J. C. 
Les of getting it, of elſe in my Opinion it is not reaſonable that it ſhould draw to the Crown the Pro-. b. 
perty of the baſe Metal, but the Proprietor of the Soil ought to have the Gold and Silver alſo along 
with the baſe Metal. But this preciſe Point was not left to the Judges to determine, for they were 
diſcharged of that by the Defendant's Confeſſion that the, Ore contained Gold or Silver, which ſhall be 
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The Pleadings : Brett verſus Rigden. 
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intended the beſt for the Queen, viz. that it was of ſufficient Value; but the Earl ought to have ſhety 
„ Crompt. J. C. * that the Ore contained ſome Gold or Silver, but not of the greater Value, nor as much as would de- 
3 fray the Charges of getting it, abſque hoc, that it contained Gold or Silver in other Manner, and theg 
by this or ſuch like F leading the Judges would have been preſſed thereupon in Point of Judgment, which 

is now paſſed over by the Pleading. | | 
And for the better Underſtanding whether any baſe Mines are void of Gold or Silver, it is good 10 
know Authors and Experience, for the Truth ofthis Matter ought to direct the Fudgments of the Fudges, 


bu 
A Report of a Judgment and of the Cauſe thereof given, after Argument, in the Common- 
Bench in Trinity Term in the tenth Year of the Reign of Queen Elizabeth, in an Avow- 
ry upon Replevin brought by Thomas Brett Plaintiff againſt John Rigden Defendant , 
the Record whereof appears in Hillary Term 7 Elizabeth, Rot. 624. and was as follows, 
Kent. OHN Rigden was ſummoned to anſwer Thomas Brett of a Plea, wherefore the Cattle of the 
Declaration. ſaid Thomas he took, and them unjuſtly detained againſt Gages and Pledges, Sc. And 


Kak. Batre 362. whereupon the ſame Thomas by Richard Toke his Attorney complains, that the aforeſaid John the 
b. th Day of December in the 6th Year of the Reign of the Lady the Queen now, at Xingſnotb 
in a certain Place called Linnets and Colnets, took the Cattle, viz. three Cows of him the ſaid 
Thomas, and them unjuſtly detained againſt Gages and Pledges until, Cc. Wherefore he ſays that 
he is prejudiced and has Damage to the Value of 10/. and therefore he produces the Suit, Cc. 
Anas. And the aforeſaid Joby by Henry Lawrence his Attorney comes and detends the Force and In- 
jury when, Sc. and well avows the taking of the Cattle aforeſaid in the aforeſaid Place where, 
Sc. and juſtly, Sc. becauſe he ſays that the ſame Place in which the taking of the Cattle afore- 
ſaid is ſuppoſed to be done, is, and at the aforeſaid Time of the ſaid taking above ſuppoſed to 
be done, was, 12 Acres of Land with the Appurtenances in King/uoth aforeſaid, and that one Giles 
Brett was ſeized of and in 10 Acres of Land with the Appurtenances in Kingſnoth aforeſaid, cal- 
led Clatches-farm, in his Demeſn as of Fee, and being ſo ſeized thereof, held the ſame 10 Acres 
of Land with the Appurtenances of Henry Lord Hunſdon, as of his Manor of Hye in the aforeſaid 
County of Kent, by Fealty only of and for all and all Manner of other Services. And afterwards 
and before the aforeſaid Time when, &c. viz. the 15th Day of June in the Year of the Lord 1556, 
the aforeſaid Giles Brett being then ſeized of the aforeſaid 10 Acres of Land with the Appurte- 
nances called Clatches-farm as is aforeſaid, at Kingſnoth aforeſaid, made his laſt Will and Teſta- 
ment in Writing, and by his ſame Will bequeathed and deviſed the aforeſaid 10 Acres of Land 
with the Appurtenances called Clatches-farm, amongſt other Things, by the Name of all his Lands 
and Tenements in Kinzſnoth aforeſaid or elſewhere in the County of Kent to one Henry Brett Son of 
Jobn Brett Brother of the aforeſaid Giles, by the Name of Henry Brett of Callis Son of his Bro- 
ther, to have and to hold to the ſame Henry and to his Heirs for ever. And afterwards and be- 
fore the aforeſaid Time when, Sc. one Humphry Clerk was ſeized of and in the aforeſaid 12 Acres 
of Land with the Appurtenances in Kzngſ/norh aforeſaid in which, Sc. in his Demeſn as of Fee, 
and held the ſame 12 Acres of Land of the aforeſaid Lord Hunſdon, as of his aforeſaid Manor of 
Wye, by Fealty only of and for all other Services. And being ſo ſeized thereof, the ſame Hum- 
phry afterwards and before the aforeſaid Time when, Sc. of the ſame 12 Acres of Land with the 
Appurtenances in which, Sc. enfeoffed the aforeſaid Giles Brett, to have to him and to his Heirs 
for ever. By virtue of which ſaid Feoffment the aforeſaid Giles was of the ſame 12 Acres of Land 
with the Appurtenances in which, Sc. among other Things ſeized in his Demeſn as of Fee. And 
the ſame Grles being ſo ſeized of all the aforeſaid Tenements with the Appurtenances in Xi 
aforeſaid, the aforeſaid Henry Brett of Callis afterwards and before the aforeſaid Time when, Ce. 
had Iflue lawfully begotten one Themas Brett his Son. And afterwards the ſame Henry Brett of 
Callis, hefore the aforeſaid Time when, Cc. and in the Lifetime of the ſame Giles, viz. the 19:h 
Day of April in the Vear of the Lord 1559, at Wilſbored in the aforeſaid County of Kent, died, 
after whoſe Death the aforeſaid Giles, knowing that the aforeſaid Henry Brett of Caili; was dead, 
and the ſame Giles ſeeing the aforeſaid Thomas Brett Son and then Heir of the aforeſaid Heu 
Brett, then and there ſaid and declared to the ſame Thomas Brett the Son, in the hearing and Pre- 


ſence as well oß the aforeſaid Thomas as of many other Perlons, that he the ſame Thomas Brett the 
| | Son 
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Son ſhould be Heir to the aforeſaid Giles, and that he the ſame Thomas ſhould have all the Lands, 
Tenements, and Hereditaments, with the Appurtenances, which the aforeſaid Henry ſhould have 
had by the laſt Will and Teſtament of the ſame Giles, if he had ſurvived the ſame Giles, And 
afterwards, and before the aforeſaid Fime when, the aforeſaid Giles being ſeized, among other 
Things, as well of the aforeſaid 10 Acres of Land, called Clache's. Farm, as of the aforeſaid 12 
Acres of Land with the Appurtenances in which, Sc. the laſt Day of October in the Year of the 
Lord 1561, at Charte-Magna in the aforeſaid County of Kent, died thereof ſeized, without Iſſue 
of his Body. After the Death of which ſaid Giles, the ſame Thomas Brett the Son, as Son and 
Heir of the aforeſaid Henry, as well by Virtue and Authority of the aforeſaid laſt Will and Teſ- 
tament, as of the Saying and Declaration of the aforeſa'd Giles, into the aforeſaid 12 Acres of 
Land with the Appurtenances in which, Sc. before the aforeſaid Time when, Sc. among other 
Things, entered, and was thereof ſeized in his Demeſn as of Fee. And the ſame Thomas Brett 
the Son being ſo ſeized of the aforeſaid 12 Acres of Land with the Appurtenances, before the afore- 
ſaid Time when, viz. the firſt Day of Obey in the 4th Year of the Reign of the Lady the Queen 
now, at Charte-Magna aforeſaid, demiſed the aforeſaid 12 Acres of Land with the Appurtenances 
in which, &c. among other Things, to the ſame Jobn Rigden, to have to him and to his Aſſigns 
from the ſame Day unto the End of the Term of two Years from thence next following, and 
fully ro be compleat; by virtue of which Demiſe the ſame John Rigden was thereof at the Time 
when, Sc. poſſeſſed. And becauſe the Cattle aforeſaid the ſame Time when, Cc. were in the 
aforeſaid Place in which, Sc. the Graſs in the ſame then growing eating up, and doing Damage 
there, the ſame John in his own proper Right well avows the taking of the Cattle aforeſaid in 
the aforeſaid Place in which, Fc. and juſtly, Sc. ſo doing Damage there, Sc. 
And the aforeſaid Thomas by proteſting that the aforeſaid Gzles, knowing that the aforeſaid Henry 
Brett was dead, did not ſay and declare to the aforeſaid Thomas Brett, the Son of the ſame Henry, 
in the hearing and Preſence as well of the aforeſaid Thomas as of many other Perſons, that the 
ſame Thomas Breit the Son ſhould be Heir to the ſame Giles, and that the ſame Thomas the Son 
ſhould have all the Lands, Tenements, and Hereditaments, with the Appurtenances which the 
aforeſaid Henry, if he had lived, ſhould have had by the laſt Will and Teſtament of the ſame 
Giles, as the aforeſaid Fohn has above alledged, for Plca the ſame Thomas ſays, that the aforeſaid 
Plea or Avowry of the aforeſaid John Higden above pleaded is inſufficient in Law to maintain the plaintiff demurs, 
aforeſaid John to avow the taking of the aforeſaid three Cows in the aforeſaid Place in which, Sc. 
juſt, or to preclude him the ſaid Thomas from having his Action aforeſaid for the taking aforeſaid 
againſt the aforeſaid John, and that he has no Neceſſity, nor is by the Law of the Land bound 
to anſwer to the ſaid Plea in Manner and Form aforeſaid pleaded. And this he is ready to ve- 
rify, wherefore for Want of a ſufficient Plea or Avowry in this Behalf, and for that the aforeſaid 
John the taking of the Cattle aforeſaid in the aforeſaid Place in which, Sc. above acknowledges, 
the ſame Thomas prays Judgment, and his Damages by Occalion of the taking and unjuſt Deten- 
tion of the Cattle aforeſaid to be adjudged to him, &c. | 
And the aforeſaid John, for that he has above alledged ſufficient Matter in Law to maintain joinder in De- 
him the ſaid John to avow the taking of the Cattle aforeſaid in the aforeſaid Place in which, Sc. murrer. 
juſt, and to preclude the aforeſaid The from having his Action aforeſaid for the taking afore- . 
ſaid againſt him the ſaid John, which he is ready to verify, and which ſaid Matter the aforeſaid 
Thomas doth not deny, nor thereunto in any wiſe anſwer, bur the ſaid Averment wholly refuſes 
to admit, prays Judgment, and a Return of the Cattle aforeſaid, together with his Damages, Ec. 
to be adjudged to him, c. And becaule the Juſtices here will adviſe of and upon the Premiſſes 
before they give Judgment thereon, Day 1s given to the Parties aforeſaid here until from the Da 


f y 
of Eaſter in fifteen Days, to hear their Judgment thereon, becauſe the ſame Juſtices here thereof 
not yet, Oc, | | 


HE Caſe was recited in this Manner. Thomas Brett Plaintiff in Replevin againſt John Rig- The CASE. 

den has declared that the ſaid John, the 5th Day of December in the 6th Year of the Reign 4 Ae L451 
of the preſent Queen, at Kingſnoth in a certain Place called Linnets and Colnets, took his Cattle, Heirs, B. cics in 
Sc. The Defendant ſays that the Place where, Sc. is 12 Acres of Land; and that one Giles Best g the 
Brett was ſeized of 10 Acres of Land in Kingſnoth aforeſaid called Claches-Farm in his Demeſn as Heir of 5. mall 
of Fee, and being ſo ſeized, held the ſame 10 Acres of Henry Lord Hunſdon, as of his Manor A 
of Me in the County of Kent, by Fealty only. And being ſo ſeized, the 15th Day of June in after the Death 
the Year of our Lord 1556, he made his laſt Will in Writing, and thereby deviſed the ſaid "3 & = 2 
Acres called Claches- Farm, by the Name of all his Lands and Tenements in King ſnoth or elſewhere ſhould be his 
in the ſaid County of Kent, to one Henry Brett Son of John Breit Brother of the ſaid Giles, by ae Ane 
the Name of Henry Brett of Callis, to have and to hold to the ſaid Henry and to his Heirs for Lands which B. 
ever. And afterwards one Humphry Clerk was ſeized of the ſaid 12 Acres in which, Sc. in his Ee bave had 
Demeſn as of Fee, and held them of the ſaid Lord Hunſdon, as of the ſaid Manor of Me, by Fealty the Deviſor) for 
only. And being ſo ſeized, afterwards and before the Time of the taking, he enfeoffed Giles wie act dad 
Brett of the ſaid 12 Acres, to have to him and to his Heirs for ever; by Force whereof the ſaid 5 immediate 
Giles was ſeized of the 12 Acres in which, Fc. in his Demeſn as of Fee. And he being ſo ſeized 1 


only to expreſs 
of all the ſaid Acres, the ſaid Henry Brett had Iſſue one Thomas Brett his Son. And afterwards che Quantity of 
the ſaid Henry Brett in the Life of the ſaid Giles, viz. the 19th Day of April in the Year of our hould take. S. P. 
Lord 1559 died, after whoſe Death the ſaid Giles, knowing that the ſaid Henry Brett was dead, 


and ſecing the ſaid Thomas Brett the Son and then Heir of the ſaid Henry, 


adjudged Fuller 
/ v. Fuller Cro, E. 
ſaid and declared to 423. Sed v. 

Be rier 1 Freem, 
293- And ſee S. C. cited 1 Co. 105. a. 155. b. 2 Rol. R. 484. Lane 61. W. Jones 59. Cart, 4. Latch 137. Palm. 886. Jenk. 124. 2 Sid. 53. 1 Vent. 3414. 
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342 Trinity Term 10 Elizabeth. in C. B. 
the ſaid Thomas Brett the Son, in the hearing and Preſence as well of the ſaid Thomas as of divers 
others, that he the ſame Thomas Brett the Son ſhould be Heir to the ſaid Giles, and that he the 
ſame Thomas ſhould have all the Lands, Tenements, and Hereditaments which the ſaid Henry 
ſhould have had by the laſt Will and Teſtament of the ſaid Giles, if he had ſurvived the ſaid 
Giles. And afterwards the ſaid Giles being ſeized as well of the ſaid 10 Acres as of the ſaid 12 
Acres in which, c. the laſt Day of October in the Year of our Lord 1561, at Charte Magna in 
the County of Kent, died thercof ſeized, without Iſſue, after whoſe Death the ſail Thomas Brett 
the Son, as Son and Heir of the ſaid Henry, as well by Virtue and Authority of the faid laſt Will 
and Teſtament, as of the Saying and Declaration of the ſaid Giles, entered into the 12 Acres in 
which, c. before the ſaid Time when, Ec. and thereof was ſeized in his Demeſn as of Fee. And 
the ſame Thomas the Son being ſo ſeized of the 12 Acres, he the firſt Day of Odlober in the 4th 
Year of the Reign of the preſent Queen, at Charte-Magna aforeſaid, leaſed the ſaid 12 Acres in 
which, Sc. to the ſaid Defendant, to have to him and to his Aſſigns from the ſame Day unto 
the End and Term of two Years from thence next enſuing ; by Force whereof the ſaid Defen. 
dant was at the Time when, Sc. poſſeſſed. And becauſe the Cattle at the Time when, Sc. were 
in the ſaid Place in which, Sc. eating up the Graſs, and doing Damage, the ſaid Defendant in his 
owa proper Right well avows the taking of the ſaid Cattle in the ſaid Place in which, Sc. and 

juſtly, &c. ſo doing Damage. And upon this the Plaintiff has demurred, 
| And the laſt Term the Matter was argued by Loveleſs Serjeant on the Part of the Plaintiff, and 
| > A a by Manwood Serjeant on the Part of the Defendant. But I was only preſent at Part of Man- 
wood's Argument. And now this Trinity Term in the 1oth Year of the Reign of the preſent 
Queen it was argued by all the Juſtices of the Common Bench, but I myſelf was not preſent, 
but that which I here report of their Arguments I relate upon the credible Information of thoſe 
who were preſent. And Loveleſs took Exception to the Avowry, becauſe the Defendant had 
Averment not not averred it. But the Exception was diſallowed by the Rule of the Court, becauſe the Defen. 
— F.A>-dant in his Avowry is Actor, for he ſhews his Matter, which ſhewing is like unto a Count, 
te 163. and ſee and jg to have a Return, which is in Nature of a Recovery, and therefore he is 3 Plaintif, in 
the Books there hich Caſe he ſhall not aver his Avowry, for it is not uſual for the Plaintif to aver his Count, 
but the Defendant muſt ; for which Reaſon the Avowry is good without ſaying, et Bic paratus 

eft verificare. ; | 
The Points of As to the Matter, it was divided into three Points. The firſt was, admitting that there was a 
: Perſon limited capable of receiving the Thing given, whether or no the 12 Acres, in which the 
Cattle were taken, are given by the Words and Intent of the Will of Giles Brett, inaſmuch as 
at the Time of making the Will he had nothing in them, but purchaſed them after the Will was 
made, for at the Time of the Date and Publication of the Will he was ſeized only of the other 
10 Acres called Clache's- Farm, which alone (as it was ſaid) he intended to paſs by the Words (al! 
his Lands and Tenements.) The ſecond Point was, whether or no the Son and Heir of Henry Bret 
ſhould take the Lands by the Deviſe, inaſmuch as they were given by the Will to Henry Breit and 
to his Heirs, and Henry died in the Life of the Deviſor, and afterwards the Deviſor died. The 
third Point was, admitting that he ſhall not take them, whether or no the Saying of the Deviſor 
to Thomas the Son of Henry Brett that he ſhould be his Heir, and that he ſhould have all his Lands 
and Tenements which his Father ſhould have had by the Deviſor's laſt Will and Teſtament, if 
he had ſurvived the Deviſor, ſhall be of any Avail to Thomas the Son. 
And the two firſt Points were well argued in Michaelmas Term laſt paſt by the new Serjeants, 
(For at three Weeks of Eafter in the gth Year of the Reign of the preſent Queen, ſeven new Ser- 
jeants were made, viz. out of the Middle- Temple, Thomas Mead, who was born at Elmſden in the 
County of Eſſex, and now dwells at Wendenlofts in the ſame County: Out of the Inner-Temple, 
Thomas Gawdy, (who was born at Harleſton in the County of Norfolk, and dwells at Claxton-Hall 
in the ſame County) and Roger Manwood, (who was born at Sandwich in the County of Kent, and 
dwells at St. Stephens in Hackington Pariſh near Canterbury in the ſame County): Out of Lincoln's- 
Inn, Chriſtopher Wray, who was bora in the Pariſh of Bedal in the County of York, and now dwells 
at Glenworth in the County of Lincoln: And out of Gray's-Inn, Nicholas Barham, (who was born 
at Wadberſt in the County of Suſſex, and dwells at Maidſtone in the County of Kent) Jobn Jeffrey, 
(who was born at Chetyng/ith in the County of Suſſex, and now dwells there) and William Loveleſs, 
(who was born at Bether/den in the County of Kent, and dwells in the City of Canterbury). And 
the two firſt Points were inſerted in the Serjeant's Caſe and by them well argued in Michae/mas 
Term laſt paſt; but the Caſe was not then argued nor adjudged by the Judges. But becauſe | 
heard all the Arguments very attentively when this Demurrer was argued, except the Argument 
of Manwood, Part of which I only heard, I ſhall repeat ſome Things which were ſaid by the 
| Serjeants Loveleſs and Manwood in their firſt Arguments. | 

1 And as to the firſt Point, Manwood held that by the Words in the Deviſe of all his Lands and 
| — the Defen- Texements, as well the 12 Acres as the 10 Acres ſhould paſs. For, he ſaid, it is to be preſumed 
Whether Lands that no Subject of this Realm is miſconuſant of the Law whereby he is governed. * For Igno- 
purchaſed after rance of the Law excuſes none. And foraſmuch as in indifferent Matters every one ſhall be | 
Will wall paſs ſumed to know the Law according to his Duty, from thence it follows that in a laſt Will it ſhall 
by the Deviſeof be preſumed that every Man is conuſant of that which the Law has ordained touching the ſame 
Negatur, S. P. Viz, that it is of no Effect until the Death of the Teſtator, at which Time only it begins to ope- 
Fi'zzib. 229- rate, for by the Death of the Teſtator the Will is conſummate, and that which is written in his 
$winb. 141,794. Lifetime is of no Force, but the precedent Death alone makes the Will effectual. The Words 
Les. tes, Fb. of the Will therefore are to be conſidered, and here we ought to pur ſuch Conſtruction upon them 


39. Treat: of as the precedent Death of the Teſtator permits and allows, for the Death of the Teſtator is prece- 


Wills x5, et dent, and the Conſtruction of the Words of his Will is ſubſequent, which ought to be made in 


tam. 480. Gilb. ' 
Law of Deviſes 87, 149, 150. * Dr, & Stud, lib, 2, cap. 46, 1 H. H. P. C. 42, 


ſuch 


ſome Conſtruction and Expoſition after his Death, it ſhall be taken for “ all that he had at the 


— „ 
EE 


Brett verſus Rigden. in C. B. 


ſuch Manner as if the Words had been ſpoken at the laſt Inſtant of his Life, and as if the Teſtator » see Fitegiv, 
himſelf had expreſſed in what Manner they ſhould be conſtrued after his Death. And then when? 
he gave to another all his Lands and Tenements, and well knew that the Word (all) muſt receive 2 22 
Cas — F of 
« laſt Inſtant of his Life, at which Time his Death commenced : (For before this laſt Inſtant Wills, zo Law 
the Will does not take Effect, nor ſhall the Words be adjudged to be ſpoken, and it ſhall be &. 37. 4 Oo. 
preſumed that he knew the Law to be fo.) And fo it ſhall be taken that he gave all his Lands 6. 8 
and Tenements which he had at the Time when his Life ended and his Death commenced, and pl. x. 
it ſhall be preſumed that his Intent was ſuch, foraſmuch as he ſhall not be deemed miſconuſant of 4 Nee, in Forſe. 
the Time when the Law adjudges Wills to take Effect. So that the Teſtator ſhall not be inten- Cafe ch Will 
ded miſconuſant of the Law in this Point, and neither the Date of the Will nor the Time of its of, a F-me-lole, 
being written is to be conſidered, inaſmuch as that Time is not material, nor gives Eſſence to the — — 
Will. * And therefore if a Man makes his Will the 1ſt Day of May, and thereby gives to another 44854 to be 
the Manor of Dale in Fee-ſimple, and the 1oth Day of May one of the Tenancies eſcheats to the bit the Reaſon 
Manor, and the 2oth Day of May the Deviſor dies, now the Deviſee ſhall have the Tenancy eſ- gn by me | 
cheated, for the Will takes Effect at the Time of the Death, at which Time it . 


was Parcel of the becauſe ſhe af- 
Manor ; and yet if we ſhould only regard the Date of the Will, and expound it according to tha 


- terwardsmarried, 


Time, and not according to the Time of the Death, the Tenancy eſcheated ſhould not paſs, for a 8 
then the Deviſor had no Eſtate in it: But the Date is not to be conſidered. © For if a Feme-ſole N f the 

makes her Will the 1ſt Day of May, and gives Land thereby, and afterwards the 10th Day of Death, that 
May ſhe takes Huſband, who dies the 20th Day of May, and afterwards the Woman dies the 30th e Ae not 
Day of May, the Deviſe is good, and yet if it ſhould be conſidered according to the Time of the ſeem to impeach 
Date, the Will would be countermanded by the Eſpowſals, bur it is not ſo, for it does not take we Sg hen 


ut. See the 
Effect until her Death, at which Time ſhe was“ diſcovert as ſhe was at the Time of making the Book 4 Co. 61. b. 
Will, and the Intermarriage ſhall not countermand that which was of no Effect in her Lifetime. ng Air. 
Another Reaſon he urged from the Generality of the Words, for by the Gift of all his Lands rizee itſelf is a 


and Tenements no Exception was intended. So that the Latitude of the Deviſor's Intent ap- wore wil, 


Woman's Will, 
. pears from the Latitude of the Words, For if a Man makes his Will the 1ſt Day of May, 


2 P. Wms. 624 
and thereby deviſes to another all his Plate, and he buys more Plate the 1oth Day of May, and eee 


y i 
dies the 2oth Day of May, the Deviſee ſhall have all his Plate which he had at the Time of his 3 
Death, for the Largeneſs of the Words declares his Intent to be that they ſhall be taken benefi- in Canc. Morgan 
cially for the Deviſee. So here the Deviſe of all his Lands and Tenements implies a large and be- 1 — 5 — 


a Dive there 
nevolent Intent towards the Deviſee, and therefore as well the 12 Acres as the 10 Acres ſhall paſs taken where * 
to the Deviſee. And he ſaid many other Things to enforce this Point. 1 


one Species (as in 
| the Caſe here 
put) are deviſed, and where one particular Thing (as his white Horſe, or gold Cup) are deviſed. Per Ld. C. Finch. with which agrees Wentw. Off, of Exec. 23. Treat. 
of Wills 28. See Godolph. Orph. Leg. 272, 273, 274, 419. Cowel's Inſt, 345. much good Matter hereupon | 


But Loveleſs and all the Juſtices argued to the contrary. For the making of a Teſtament con- R e for the 
fiſts of three Parts, as do all other human Acts which are done with Diſcretion, viz. Inception, Plaintiff, 
Progreſſion, and Conſummation. * Inception is the Writing of the Teſtament, and this is the «Tc. of wills 
firſt Part; Progreſſion is the Publication of it, in which it commences, and this is the ſecond Part; 2. | 
the Death of the Teſtator is the Conſummation of the Will, and this is the third Part, which be- s ; Co. 31. b. 
ing done, the Act has its Perfection. But there is one ſame Thing annexed to each of theſe Parts, 

and that is, the Intent of the Party, for every one who does any Act with Diſcretion, has an In- 

tent in the Inception of it; for no Man begins a Thing but to ſome End or Purpoſe. And in * 

the Progreſſion and Conſummation of it the ſame Intent alſo ſubſiſts, ſo that one ſame Intent runs 

through all the Parts, and continues in the doing of them. Then when Giles Brett wrote his Will, 

and thereby gave all his Lands and Tenements, and at that Time he had no more than 10 Acres, 

what was his Intent therein? Certainly no other but that the Deviſee ſhould have thoſe 10 Acres, 

and when he afterwards purchaſed 12 Acres more, it could not poſſibly be his Intent that thoſe 

ſhould paſs, for there is nothing in the Will that intimates ſuch Intent, and it is to be preſumed 

that the Teſtator apprehended he would die at the Time when the Will was written and publiſhed. 

Se that he could not have any Intent to give that which he had not, nor was there any Preſump- 

tion that he would afterwards have them. And therefore in the * Commencement of the vFI_ > Bags 9G 
there does not appear to be any Kind of Intent that the 12 Acres ſhould paſs, and when he pub- 480. _ 
liſhed that which was written as his Will, and that too before the Purchaſe of the 12 Acres, this 
Publication carries with it the ſame Intent which the Teſtator had in the Commencement of the 

Will, and therefore it is as void of any Intention to paſs the 12 Acres as the Commencement was, Strange 26. 
and when he died, whereby the Will became conſummate, that Conſummation was agreeable * Salk. 238. 
and conſonant to the firſt Intent, For if the Commencement of the Will ſhould have one Intent, 11. noll 
and the Conſummation of it another, then would it be conſummate in that which was never intend- 240, 244, 747. 


A r . id 240, 
ed at the Beginning, which is incoherent and incongruous in itſelf, and by no Means agreeable Swiab.38. fr 


winb. 88. Treat, 
with Acts of Diſcretion, and therefore it ſhall not be ſo taken here. For which Reaſon the In- of Wills 15. Law 
tent of the Teſtator, which ſubſiſted in the making of the Will, and in the Publication of it, &c.31. Godolyi 


= 6 : k : &c. 31. Godolph. 
and in its Conſummation, excludes the Deviſee from having the 12 Acres. And Loveleſs ſaid * Taſk 29. 
2 teſtamentum eſt teſtatio mentis, and of thoſe two Words it is compounded, but here there | 9. : Hack g. 


. , , R a g 9. 1 Finch ꝗ. 
* not appear any Evidence of his Mind (which is no other than his Intent) that the 12 Acres inch 22. 
ould 


als. And to prove that the Commencement is to be regarded in Wills, he put this ab. fl. 15. Gi, 
Caſe, viz. if a Feme-covert makes her Will, and thereby gives Land deviſeable by the common og 2 wn" 
Law, and publiſhes her Will, and afterwards her Huſband dies, and after that ſhe dies, the De- 2 Gow. Abe 49. 
viſe ſhall be void, becauſe the Conſummation is founded upon the firſt Parts, viz. the making 


1 Eq. Abr. 172. 
and publiſhing, which are void, and yet at the Time of her Death ſhe was diſcovert, 


pl. 3. Vin, Abr, 
bur the tit. Deviſe G, 
3 Death!“ 5 


— 


1 
5 
5 


ad dt. 18 — * — 


5 Trinity Term 10 Elizabeth. in C. B. 


We © 
"__ 


— 


d Sid. = Death cannot give Effect to the Will, unleſs the Commencement be good. So is it of an In- 
11 Mod, 123. fant who makes a Will and publiſhes it, and dies at full Age, it is of no k fect, cauſa qua ſutra, 


Rep, remp. Holt Wherefore the Commencement and Intent is to be reſpected in all Acts. And, he ſaid, if a 
Frets 2 0% Man be difſeized of two Acres in Dale, and the Diſſeizee releaſes to the Diſſeizor his Right in all 


8 the Lands in Dale, and delivers the Releaſe as an Eſcrow to be delivered over to the Diſſeizor 
| 57-3 3.293.014 as his Deed the laſt Day of May, and before the laſt Day of May the Diſſeizor diſſe zes him of an- 
* . other Acre in Dale, and afterwards the Deed is delivered to the Diſſeizor the laſt Day of May, 
2 Finch12. the Right of the third Acre ſhall not paſs, becauſe it was not the Intent of the Diſſeizee, who 
— Arn 3 made the Releaſe, that the Right thereof ſhould paſs, and yet the Delivery of the Releaſe to the 
2 Bac. Abr. 50. Diſſeizor was the Conſummation and chief Part of the Act. But the firſt Delivery was one Part 
4 abr. A. of the Act, and that was void of any Intent to make the Right of the third Acre to paſs, and 
tit, Enſant D. the Conſummation of it is alſo void of ſuch Intent. So, he ſaid, if one has a Reverſion in Fee 


my of two Acres which J. S. holds for Life, and he grants to another the Reverſion of all the Lands 
1 which J. S. holds for Life, and afterwards the Grantor purchaſes the Reverſion of another Acre 


Owen 69. which J. S. holds for Life, and after that J. S. attorns to the Grantee for all the three Acres, the 
4 Cro. E. 423, third Acre ſhall not paſs, for in the Grant of the Reverſion of all the Lands, Sc. he intended 


495. 1 Freem- no more than the two Acres, and although the Grant did not take Effect until Attornment was 


ED had, at which Time it firſt took Effect, yet this Attornment ſhall not make more to paſs than 


Salk, _ Rep. was contained in the Intent of the firſt Grant. So here by the Deviſe of all his Lands the Deviſor 
Swinb, . 2 intended no more than thoſe which he had at the Time when the Will was written and publiſhed. 


colph, Orph. But if after the Purchaſe of the 12 Acres he had newly publiſhed the Will, there perhaps ir 
Nelf. Lax. Ter- Would have been otherwiſe, for by the new Publication it ſhall be taken to be his Intent that all 


tam. 477. Cilb. which the Words contain at the Time of the Publication ſhould paſs, and the Words contain 


Law of Deviſes 


$6, $7, 88. But that the Deviſee ſhould have all that the Deviſor then had. Bur, he ſaid, if a Man deviſes Land 


_— the in certain, as the Manor of Dale, or White- Acre, and has nothing in it at the Time of makin 
tatute ef Frauds 


this Republi- the Will, and afterwards he purchaſes it, there it ſhall paſs to the Deviſee; for it ſhall be taken 
— o Mod. that ic was his Intent to purchaſe it, and if it ſhould not paſs, the Will would be void to all 
78. Intents. But in our Caſe when the Deviſor had 10 Acres, ard he gave all his Lands, the Words 
Ce M. 39. H. 6. (all his Lands) are ſatisfied in the paſſing of the 10 Acres, and ſo they ſhall take Effect, and as 
3 Wr to the other 12 Acres, there are no Words which ſhew his Intent to extend to them, as there 
27, Bro re, n are when the Thing is particularly named, as the Manor of Dale, or Mphite-Acre; fo that there 
oro agg is a plain Diverſity between the Caſes. And the Lord Dyer ſaid that by the Statute of 32 & 34. 
Leg. 307- $6. H. 8. it is intended that the Deviſor ſhould be ſeized of the Lands deviſed at the Time of mak- 
—_— Ls ing the Will, for the Words are; that every Perſon having, or that after the Act ſhall have any 
Deviſes 86. Sed Lands or Tenements, Sc. ſhall have full and free Liberty to deviſe them by bis Teſtament, Sc. where- 


— ad inaſmuch as the Deviſor had not the 12 Acres at the Time of making the Will, it is out 


1 of the Words of the Act. And he and all the other Juſtices were of Opinion that the 12 Acres 
itzz. 230. Rep. 

:emp. Holt 247, ſhould not paſs. | | 

252.11Mod,127 

128. Gilb. Law of Deviſes 130. where this Caſe was denied to be Law by Holt C. I. and that the Book of 39 H. 6. hee cited does not warrant this Opinion, to 
which Pozvel I. agreed, And the ſame was ſaid by Trevor C. J. in the Caſe of Arthur v. Bockenbam 11 Mod, 163. Gilb. Law of Deviſes 155. f Note the 
Word (having), 3 Co, 31. a. Salk. 238. Strange. 27. 2 Bac, Abr. 51, Law of Teſtaments, &c. 63. Sce Rep. temp, Holt 246, 248. Fitzg. 232, the Opinion of 
Holt C. J. 5 


<a As to the ſecond Point, Manwoed ſaid that although Henry the Deviſee died in the Life of the 
For the Defen- Deviſor, yet the Deviſe ſhould not be void, but ſhould veſt in the Heir of the Deviſee, who was 
dant. included in the Deviſe; for when the Deviſe was to Henry and to his Heirs, it was the Will of 


2 the the Deviſor that the Heir ſhould have it. But perhaps it may be objected that it was his Intent 
eir of the De- 5 3 i . , : 

viſee ſhall take, that the Heir ſhould not have it immediately, but mediately, viz. by Deſcent ; Sir, poſſibly he 
8 did intend that the Heir ſhould have it mediately, nevertheleſs his Intent was that he ſhould have 
and his Heirs, it ſome Way or other, and if he cannot have it immediately, he ſhall not have it at all; and to 


and the be Late ſay ſo, would be more contrariant to the Will of the Deviſor than to ſay that he ſhould have it 
of the Deviſor. immediately, for the one Way he ſhould not have it at all, and the other Way he ſhould have it, 


Negara, oc but not in the ſame Form. = And in Wills the Intent or Effect is more to be regarded than the 
te 341, at the Form, for the Effect is that the Heir ſhall have it, and the Form of the Limitation is that he ſhall 
Headof the Cale. have it by Deſcent. And ſooner than the Form and Effect ſhall periſh together, the Effect ſhall 


— apy. take Place, and the Form ſhall periſh, which is more agreeable 10 the Will of the Deviſor, and 


3 to ſound Reaſon, As if a Man deviſes Lands to A. for Life, the Remainder in tail to B. and A. 


257. dies in the Life of the Deviſor, B. ſhall take it in Tail, and yet the Words and Intent of the 
b Dy. 122. pl. 20. Deviſor was, that B. ſhould not take the Land in Poſſeſſion immediately, but ſhould have the Re- 


x Rol. K. 138. mainder in Tail therein, and that A. ſhould have the Poſſeſſion: But inaſmuch as by the Act of 


Iſt. 273. SES" . . . . . 
ST God he cannot take it in that Manner, he ſhall take it as he may, viz. the Poſſeſſion immedi- 


2 * _ ately in Tail, ſo that the Effect ſhall be fulfilled, although the Form is not. So if one devi- 
Perk, & 668 ſes Land to the Wife of F. S. FJ. S. dies, ſhe takes to Huſband J. D. and afterwards the Deviſor 


2 Vern. 463, dies, ſhe ſhall rake the Land, and yet ſhe is not the Wife of F. S. when the Deviſor dies, nor 


= = Abr. ſhall ſhe take it as his Wife, but the Intent was that ſhe who was the Wife of J. S. at the Time 


2 Bac. Abr. 37. of making the Will ſhould have it; ſo that the Effect ſhall be performed, although the formal 


Danv. Abr. : T : N 
228. vl. 2. Via. Part is not ſtrictly adhered to. And if a Man deviſcs Land to Alexander Noel Dean of Paul's, 
| 7 tit, Deviſe and to the Chapter there, and to their Succeſſors, and Alexander Nowel dies, and a new Dean is made, 
c. pl. 2. Treat. . 5 b x 
of Wills 16, 55. and afterwards the Deviſor dies, the Land ſhall veſt in the new Dean and Chapter, and yet it does 
_ not veſt according to the Words, but according to the Intent: For the chief Intent was to 
Curſon 310. convey it to the Dean and Chapter and to their Succeſſors for ever, and the ſingle Perſon of A 


i Vin. Abr. tit, lexander Nowel was not the principal Cauſe, though perhaps it was one of the Cauſes. So here the 


Deviſe T. b. pl. 2. | 3 
10 Mod. 371. Godolph. Orph. Leg. 462, k Vin. Abr. tit. Corforation G. 6. pl. 11. tit. Deviſe W. c. pl. 4. Treat, of Wills 173, 
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Brett verſus Rigden. in C. B. 
Effect of the Gift was, that the Land ſhould continue in the Heirs of Henry Brett fot ever, and not in 3 
him only, for he could not have the Land longer than for his Life. And therefore altho' he is 2 13 
one of the Cauſes of the Gift, yet the Continuance of the Land from Heir to Heir for ever is the Coats ny 
princi al Cauſe and Intent of the Deviſe. And if a Man makes a Feoffment upon Condition to d þ. m6 
enfeoff two in Fee at ſuch a Time, and before the Time one of them dies, the Feoffment ought Fitz. Device a7. 


to be made to. the Survivor only, and to his Heirs, becauſe of the Intent which appears in the 2 


Condition. And if a Man's Intent in a Condition ſhall be ſo much purſued where the Words 138. Perk. $ 


cannot be performed, à foriiore in a Will the Intent ſhall be obſerved, where the Words cannot. 153. — 1 


And in 21. R. 2. Land was deviſed to one for Life, the Remainder for Life, the Remainder to Hob. 32. 2 Sid. 


the Church of St. Andrew in Holborn, and after the Deaths of the Tenants for Life the Parſon of the Page iii 


Church ſued an ex gravi later and it was pleaded in Judgment that the Remainder did not Loneſc. Rep.24 


= Godolph. Orph, 
take Effect, becauſe the Church was not perſona capax, and upon this it was demurred, and ad- 8 $8. 


judged that the Deviſe was good, and that the Parſon ſhould have Execution, and yet the Parſon 6 
Vas not named in the Deviſe, but he was comprehended in it. So is the Heir here, for which Wing. 31,26, 


Cauſes it ſeemed to him that the Land ſhould veſt in the Heir. And of this Opinion alſo was Walſh 370. Law of 
Juſtice as to this Point. | | eſtaments, &c, 


OI at 


X 302, Herne's 
Char, Uſes 231. Vin. Abr. tit. Charitable Uſes B. pl. 1, Poſt 523; 


But Loveleſs Serjeant and all the other Juſtices argued to the contrary. For it is a Principle in E Conra for the 
the Law that in all Gifts, whether they be by Deviſes or otherwiſe, there ought to be a Donee in e. 
eſſe, who has Power and Capacity to take the Thing given at the Time when it ought to veſt. cpy, 304. fl. 50. 
For if there be none ſuch in rum natur when the Thing ought to veſt, the Gift ſhall be void. Parts Cf.” 
And here the Thing ought not to veſt in the Deviſee until the Death of the Deviſor, at which Treat. of Witts 
Time the Deviſee was dead, and ſo not in rerum naturd. And as to the Heirs being named in AAT. . 
the Gift, viz. 10 Henry Brett and to his Heirs, for which Reaſon it is alledged that they ſhall be RE 
contained and included in the Intent of the Deviſor, they ſaid © that the Heirs are not named 4 see the Books 
there to take immediately, but only to expreſs the Quantity of Eſtate which Henry ſhould have, Ame 347 
For the Deviſor could not properly make an Eſtate of Fee-ſimple in the Deviſee without mention- the Caſe,, - 
ing his Heirs. So that Heirs are there named only to make a Fee-ſimple in Henry, and in none _ o—_— 
other, and not to the Intent to make any other than Henry take an Eſtate by them ; and they are SF” 339 
there put to make the Deviſee able as well to alien the Land to another, as to ſuffer it to deſcend 
to his Heir, for the Deſcent to the Heir is but a Thing ſubſequent to the Eſtate of Fee-ſimple 
veſted firſt in Henry Brett the Deviſee, and a Thing at the Pleaſure of the Deviſee. And it is by 
no Means a juſt Concluſion that becauſe the Land ſhould have deſcended to the Heir of Henry, if it 
had firſt veſted in Henry, that ergo the Heir of Henry ſhall take it immediately, inaſmuch as his Fa- 
ther died in the Life of the Deviſor; for by the ſame Way of reaſoning it might be ſaid, that if 
Henry had died without Heir, the Lord ſhould have had the Land by Eſcheat, and that the Wife 
of Henry ſhall have the third Part, becauſe ſhe ſhould have been endowed if it had veſted in 
Henry : And every other Concluſion might be made a Cauſe to veſt the Land in others, as well 
as the Deſcent to veſt the Land in the Heir. And by the ſame Reaſon alſo it might be ſaid, n Abr dt. 
that if a Man deviſes a Leaſe or Goods to F. S. who dies, and afterwards the Deviſor dies, the Dexic: G. c. pl. 
Executors of J. S. ſhall have them, which moſt certainly is not Law, for they ſhall not have them.“ 
So that theſe Things which would follow by Concluſion, if the Eſtate had firſt veſted, are not 
good Cauſes to make Things veſt in others than in them only to whom they are limited, For 
which Reaſon all the Juſtices except Walſb were of Opinion that the Land ſhould not veſt in Tho- 
mas Brett the Son. | 

And as to the third Point, all the Juſtices unanimouſly argued and agreed that the Deviſor's , poiat. 
ſaying to Thomas Brett the Son that he ſhould be his Heir, and ſhould have all the Lands and Te- Where the De- 
nements which the ſaid Henry ſhould have had by his laſt Will, if he had ſurvived the Deviſor, in we frog 
was of no Effect in Law, and that no Regard ought to be given to it, inaſmuch as it was not writ- Pevifor, if aver- 
ten in his laſt Will. For the ſaid Statutes of 32 and 34 H. 8. give Liberty and Authority to afterwardsbythe 
every one to deviſe his Lands by his laſt Will and Teſtament in Writing. In which Caſe all that Ref to the 
can make the Deviſe effectual ought to be in Writing. And if the reſt which is in Writing is viſethat he ſhall 
not ſufficient to make the Land paſs without the Words ſpoken to Thomas the Son, then it follows px the Land is 
that the ſubſtantial Matter, which ſhould make the Land paſs, is not written, but reſts in Words only, itte him. Ne- 
and is not within the Statute, for no Will is within the Statute but that which is in Writing, which is as Codeiph. Orr I 
much as to ſay, that all that is effectual and to the Purpoſe muſt be in Writing, without ſeeking Aid of Leg. 52. Gil. 
Words not written. And herein all the Juſtices agreed. Wherefore inaſmuch as Thomas Brett 14,93. — 
the Plaintiff has ſued a Replevin of his Cattle taken, and the Defendant has not ſhewn a good 
Right or Title in himſelf to take them, becauſe he has not ſhewn a good Right or Title in Tho- 
mas Brett the Son, who was his Leſſor, and who is a Stranger to Thomas Brett the Plaintiff, (for 
if the Title of his Leſſor is not good, the Title of himſelf being Leſſee cannot be good) and in- 
aſmuch as his Title is bad and inlufficient for the Reaſons above ſhewn, the Juſtices awarded, the 
lame Trinity Term in which they argued, that the Plaintiff ſhould recover his Damages; which 
Judgment was as follows. 


At which Day here came as well the aforeſaid Thomas Brett by his Attorney aforeſaid, as the The rea of the 

aforeſaid John Rigden by his Attorney. Whereupon the Premiſſes being ſeen, and by the Juſtices Record. 

here fully underſtood, it ſeems to the ſame Juſtices here that the aforeſaid Avowry of the atoreſaid 

Jobn Rigden above pleaded is inſufficient in Law to maintain the Aid John to avow the taking 

of the Cattle aforeſaid in the aforeſaid Place in which, &c. Juſt, or to preclude the ſaid Thomas 

brett from having his Action aforeſaid againſt the aforeſaid John, as the aforeſaid Thomas above 

has alledged, Therefore it is conſidered that the aforeſaid Thomas Brett recover againſt the * Judgment, 
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aid John Rigden his Damages by Occaſion of the taking and unjuſt Detention of the Cattle afore- 


Morceſ. 
Declaration, 


nn... 


ſaid ; but becauſe it is not known what Damages the ſame Thomas has ſuſtained by Occaſion there. 
of, the Sheriff is commanded that by the Oath of good and lawful Men of the County aforeſaid 
he diligently enquire what Damages the ſame Thomas hath ſuſtained as well by Occaſion of the 
taking and unjuſt Detention of the Cattle aforeſaid, as for his Coſts and Charges by him about 
his Suit in this Behalf expended; and the Inquiſition which, &c. the Sheriff make appear here un- 
der the Seal, &c. and the Seals, &c. 


A Report of a Judgment given in the King's, Bench in Michaelmas Term, in which the tenth 
Year of the Reign of Queen Elizabeth ended, upon a ſpecial Verdict found in a Bill if 
Treſpaſs exhibited by Beatrice Dalamere Plaintiſf againſt Thomas Sermon, Thomas 
Hyet, William Pitt, and John Barnard Defendants. And the Record appears among 
the Records of Michaelmas Term 9 & 10 Eliz. Rot. 216. And was as follows. 


BE it remembered, that on Thurſday next after the Octave of Sr. Michael in this ſame Term before 

the Lady the Queen at Weſtminſter came Beatrice Dalamere Widow by Richard Beſt her At- 
torney, and brought here into the Court of the ſaid Lady the Queen then there her certain Bill 
againſt Thomas Sermon, Thomas Hyet, William Pitt, and John Barnard in the Cuſtody of the Mar- 
ſhal, &c. of a Plea of Treſpaſs, and there are Pledges of proſecuting, viz: Fohn Doe and Richard 


RNee. Which ſaid Bill follows in theſe Words, viz. Worceſter, viz. Beatrice Dalamere Widow 


complains of Thomas Sermon, Thomas Hyet, William Pitt, and John Barnard in the Cuſtody of the 
Marſhal of the Marſbalſea of the Lady the Queen before the Queen herſelf, for this, that they 
the 2d Day of October in the 8th Year of the Reign of the Lady Elizabetb now Queen of England, 


with Force and Arms, &c. the Houſes and Cloſes of the ſaid Beatrice at Elfield otherwiſe Elderfield 


N. t guilty. 


PFenire Faciat. 


The P ed o 


in the County aforeſaid broke and entered, and her Graſs to the Value of 100 Marks there lately 
growing with certain Cattle, viz. Horſes, Oxen, Cows, Hogs, and Sheep, eat up, trod down, 
and deſtroyed, the Treſpaſs aforeſaid as to the eating up, treading down, and deftroying the Grals 
aforeſaid from the aforeſaid 2d Day of October in the 8th Year aboveſaid, until the Day of obtaining 
this Bill, viz. the 12th Day of November in the gth Year of the Reign of the ſaid Lady the Queen 
that now is, at divers Days and Times continuing; and other Wrongs to her did, againft the 
Peace of the ſaid Lady the Queen, and to the Damage of the ſaid Beatrice 1001. and therefore 
the produces the Suit, &c. 

And the aforeſaid Thomas, Thomas, William, and Jobn by Thomas Stranſham their Attorney come 
and defend the Force and Injury when, &c. and ſay that they are not guilty thereof, and of this 
they put themſelves upon the Country, and the aforeſaid Beatrice likewiſe, &c. Therefore let a 
Jury thereon come before the Lady the Queen at Weſtminſter on Friday next after the Octave of 
St, Hillary by whom, &c, and who neither, &c. to recognize, &c. becauſe as well, &c. The lame 
Day is given to the Parties aforeſaid there, &c. Afterwards at the Day and Place within contain- 
ed before Edward Saunders Knight Chief Baron of the Exchequer of the Lady the Queen, and 


| Thomas Carus one of the Juſtices of the ſaid Lady the Queen aſſigned to hold Pleas before the 


Queen herſelf, Juſtices of the ſame Lady the Queen aſſigned to rake Aſſizes in the County of 
Worceſter by the Form of the Statute, &c. comes as well the within named Beatrice Dalamere 
Widow, as the within written Thomas Sermon, Thomas Hyet, William Pitt, and John Barnard in 
their own proper Perſons. And the Jurors of the Jury within ſpecified being called likewiſe come. 


Evidence for the Whereupon the aforeſaid Beatrice ſays, and in Evidence to the Jurors aforeſaid ſhews, that the 


Plaintiff, 


Treſpaſs within ſpecified, whereof ſhe now within complains, was done in one Meſſuage * 50 
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Acres of Land, Meadow, and Paſture in Zed within ſpecified, now in the Occupation of the 
aforeſaid Thomas Sermon; and in one Meſſuage and 14 Acres of Land, Meadow, and Paſture in 
Ellield aforeſaid, now in the Occupation of the aforeſaid William Pi:t ; and in one Meſſuage and 48 
Acres of Land, Meadow, and Paſture in Z/jield aforeſaid, now in the Occupation of the aforeſaid 


John Barnard. And the aforeſaid Jurors of the Jury aforeſaid to ſay the Truth of the within con- A, to Part ofthe 
tained being choſen, tried, and ſworn, ſay upon their Oath, as to the Treſpaſs aforeſaid in the a- Treſpabs afligned 


foreſaid Meſſuage and 50 Acres of Land, Meadow, and Paſture in the Occupation of the afore- 2 


ſaid Thomas Sermon, and in the aforeſaid Meſſuage and 14 Acres of Land, Meadow, and Paſture built. 


in the Occupation of the aforeſaid William Pitt, that the aforeſaid Thomas Sermon, Thomas Hyet, 
Milliam Pitt, and John Barnard are guilty of the ſaid Treſpaſs in Manner and Form as the afore- 
ſaid Beatrice within complains againſt them, And they aſſeſs the Damages of the ſaid Beatrice by 
Occaſion of the ſaid Treſpaſs (beſides her Coſts and Charges by her about her Suit in this Behalf 
expended) at 205. and for thoſe Coſts and Charges at 13 8. 4d. And the aforeſaid Jurors, 


Special Verdict 
as TO as to the othes, 


the Treſpaſs aforeſaid in the aforeſaid Meſſuage and 48 Acres of Land, Meadow, and Paſture in Part. 


the Occupation of the aforeſaid John Barnard within ſuppoſed to be done, ſay upon, their Oath, 
that long before the laid Treſpaſs ſuppoſed to be done, one Robert Dalamere was of the ſame Meſ- 
ſuage and 48 Acres of Land, Meadow, and Paſture now in the Occupation of the aforeſaid Jobn 
Barnard, among other Things, ſeized in his Demeſn as of Fee, and being ſo thereof ſerzed, 
the ſame Reber Dalamete, the 25th Day of Auguſt in the 13th Year of the Reign of Lord Henry 
the cizhth late King of England, of the ſame Meſſuage and 48 Acres of Land, Meadow, and Pa- 
{ture with the Appurtenances enfeoffed one Thomas Fennings, Thomas Lee, John Sandford Gentle- 
men, William Hill and Thomas Harper Chaplains : To have and to hold to the ſame Thomas Jen- 
nings, Thomas Lee, John Sandford, William Hill, and Thomas Harper, and to their Heirs for ever, 
to the Uſe of the aforeſaid Robert Dalamere, and of the aforeſaid Beatrice Dalamere then his Wife, 
and of the Heirs of the Bodies of the ſame Robert Dalamere and Beatrice between them lawfull 

begotten; and for Default of ſuch Iſſue between them lawfully begotten, to the Uſe of the afore- 


ſaid Robert Dalamere, and of the Eleirs of his Body lawfully begotten; and for Default of ſuch 


Iſſue of the Body of the ſaid Robert lawfully begotten, then to the Uſe of Simon Dalamere, Bro- 
ther of the aforeſaid Robert Dalamere, and of his Heirs for ever. By virtue of which ſaid Feoff- 
ment the aforeſaid Thomas Jennings, Thomas Lee, Jobn Sandford, William Hill and Thomas Harper 


were of the ſame Meſſuage and 48 Acres of Land, Meadow, and Paſture now in the Occupation 


of the aforeſaid 7h Barnard leized in their Demeſn as of Fee, to the Uſe of the aforeſaid Ro- 
bert Dalamere, and of the aforeſaid Beatrice, and of the Heirs of the Bodies of the ſame Robert 
and Beatrice between them lawfully begotten, and for Default of ſuch Iſſue, to the Uſe of the a- 


foreſaid Robert Dalamere, and of the Heirs of his Body lawfully begotten, and for Default of ſuch 


Iſſue, to the Uſe of the aforeſaid Simon Dalamere, and of his Heirs for ever, according to the Form 
of the Feoffment aforeſaid. And the ſaid Thomas Jennings, Thomas Lee, Jobn Sandford, William 
Hill, and Thomas Harper being ſeized of the aforeſaid Meſſuage and 48 Acres of Land, Meadow, 
and Paſture with the Appurtenances now in the Occupation of the aforeſaid Fohn Barnard to the 
Uſes above mentioned, the atorelaid Robert Dalamere, the 2oth Day of Auguſt in the 26th Year 
of the Reign of Lord Henry the eighth late King of England, of the ſame Meſſuage and 48 Acres 
of Land, Meaduw, and Paſture with the Appurtenances enfeoffed one William Dyal, to have to 
him and to his Heirs for ever. By virtue of which Feoffment the ſame William Dyal was of the 
ſame Mejtuage and 48 Acres of Land, Meadow, and Paſture with the Appurtenances ſeized in 
his Demein as of Fee. And being fo thereof ſeized, the ſame William Dyal afterwards, viz. the 


11th Day of September in the 27th Year of the Reign of the ſaid late King Henry the eighth, of 


the ſame Meſſuage and 48 Acres of Land, Meadow, and Paſture with the Appurtenances enfeoff- 
ed Richard Lyſter Knight, to have to him and to his Heirs for ever. By virtue of which 
ſaid Feoffment the ſame Richard Lyſter was of the aforeſaid Meſſuage and 48 Acres of Land, Mea- 
dow, and Paſture with the Appurtenances ſeized in his Demeln as of Fee. And the ſame Richard 


Lnſter being ſo thereoſ ſeized, he the 22d Day of April in the 2d Year of the Reign of Lord Edward 


the ih late King of Zzglznd, of the aforeſaid Meſſuage and 48 Acres of Land, Meadow, and 


Paſture with the Appurtenances enfeoffed the aforeſaid Simon Dalamere above in Remainder of the 


Uſe aforeſaid laſt named, to have to him and to his Heirs for ever. By virtue of which ſaid Feoff- 
ment the ſame Simon Dalamere was of the ſame Meſſuage and 48 Acres of Land, Meadow, and 
Paſture with the Appurtenances ſeized in his Demeſn as of Fee. And being ſo thereof ſeized, 


the ſame Simon Dalamere afterwards, viz. the 28th Day of October in the 3d Year of the Reign of 


the ſaid late King Edtoard the ſixth, of the aforeſaid Meſſuage and 48 Acres of Land, Meadow, 


and Paſture with the A ppurtenances enfeoffed the aforeſaid ohn Barnard, to have to him and to 


his Heirs for ever. By Force whereof the ſame John Barnard was of the ſame Meſſuage and 48 


Acres of Land, Meadow, and Paſture with the Appurtenances ſeized in his Demeſn as of 
Fee. And the ſaid Jobn Barnard being ſo thereof ſeized, as well the aforeſaid Robert Dalamere 


as the aforeſaid Thomas Lee, John Sandford, William Hill and Thomas Harper (in the afore- 
ſaid Feoffment to the ſeveral Uſes aforeſaid together with the aforeſaid Thomas Jennings 


named) the 20th Day of June in the 4th Year of the Reign of the Lady Elizabeth now 
Queen of England, at E!jizld aforeſaid, died, and the aforeſaid Thomas Jennings ſurvived them, and 
the ſame Thomas Jennings afterwards and before the aforeſaid Time when, &c. there likewiſe died; 
after whoſe Death, and before the aforeſaid Time when, &c. viz. the 20th Day of April in the 
8th Year of the Reign of the ſaid Lady the Queen now, William Jennings Son and Heir of the 
aforeſaid Thimas J-nn;ngs, tor the Revival of the Uſe aforeſaid to the atoreſaid Beatrice according 
to the Form of the aforeſaid firſt Feoffment, into the aforeſaid Meſſuage and 48 Acres of Land, 

| | Meadow, 
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Meadow, and Paſture with the Appurtenances upon the Poſſeſſion of the aforeſaid John Barnard 
entered, and was thereof ſeized in his Demeſn as of Fee. By Reaſon whereof, and by Force of a 
Statute made in a Parliament of Lord Henry the eighth late King of England, at Weſtminſter in 
the County of Middleſex, the 4th Day of February in the 27th Year of the Reign of the ſaid late 
King held, concerning the transferring of Uſes into Poſſeſſion, the aforeſaid Beatrice before the aforc- 
ſaid Time when, &c. was ſeized of and in the ſaid Meſſuage and 48 Acres of Land, Meadow, 
and Paſture in her Demeſn as of Fee tail, and afterwards entered into the aforeſaid Meſſuage and 
48 Acres of Land, Meadow, and Paſture with the Appurtenances, upon the Poſſeſſion of which 
ſaid Beatrice thereof the aforeſaid John Barnard in his own proper Right, and the aforeſaid Thoma; 
Sermon, Thomas Hyet, and William Pitt, as Servants of the ſaid John Barnard and by his Com- 
mand, afterwards, viz. the aforeſaid Time when, &c. into the aforeſaid Meſſuage and 48 Acres 
of Land, Meadow, and Paſture with the Appurtenances re-entered, and the Graſs there growing, 
with his Cattle aforeſaid eat up, trod down, and deſtroyed. But whether or no the Entry of 
the aforeſaid William Jennings, for the Revival of the Uſe aforeſaid to the aforeſaid Beatrice ac. 
cording to the Form of the aforeſaid firſt Feoffment, into the aforeſaid Meſſuage and 48 Acres 
of Land, Meadow, and Paſture with the Appurtenances in the Occupation of the aforeſaid John 
Barnard upon the Poſſeſſion of the ſame John Barnerd thereof in Manner and Form. aforeſaid 
made, be or in Law ought to be adjudged (upon the whole Matter aforeſaid) a good and lawful 
Entry to revive the Uſe aforeſaid to the aforeſaid Beatrice, according to the Form of the afore- 
faid firſt Feoffment, the ſame Jurors are wholly ignorant, and thereof they pray the Advice and 
Diſcretion of the Juſtices aforeſaid, and of the Court, &c. And if upon the whole Matter a- 
foreſaid in Form aforeſaid found it ſhall ſeem to the ſame Juſtices that the aforeſaid Entry 
of the aforeſaid William Fennings into the aforeſaid Meſſuage and 48 Acres of Land, 
Meadow, and Paſture with the Appurtenances in El/feld aforeſaid in the Occupation of 
the aforeſaid John Barnard, upon the Poſſeſſion of the ſame John thereof, in Form aforeſaid 
made, be a good and lawful Entry in Law, then the ſame Jurors ſay upon their Oath that the 
aforeſaid Thomas Sermon, Thomas Het, William Pitt, and John Barnard are guilty of the Treſpaſs 
aforeſaid in the aforeſaid Meſſuage and 48 Acres of Land, Meadow, and Paſture with the Ap- 
purtenances, as the ſame Beatrice within complains againſt them, and then they aſſeſs the Dama- 
ges of the ſaid Beatrice by Occaſion of the Treſpaſs aforeſaid in the aforeſaid Meſſuage and 48 
Acres of Land, Meadow, and Paſture (beſides the Damages, Coſts, and Expences aforeſaid above 
by them before aſſeſſed) at 2. And if upon the whole Matter aforeſaid it ſhall ſeem to the Juſ- 
tices aforeſaid that the ſame Entry of the aforeſaid William Jennings, for the Revival of the Uſe 
aforeſaid to the aforeſaid Beatrice according to the Form of the aforeſaid firſt Feoffment, into the 
aforeſaid Meſſuage and 48 Acres of Land, Meadow, and Paſture with the Appurtenances in the 
Occupation of the aforeſaid John Barnard, upon the Poſſeſſion of the ſame John Barnard thereof, 
in Form aforeſaid made, be not a good and lawful Entry in Law, then the ſame Jurors ſay upon 
their Oath, that the ſame Thomas Sermon, Thomas Hye!, William Pitt and John Barnard are not 
- guilty of the Treſpaſs aforeſaid in the aforeſaid Meſſuage and 48 Acres of Land, Meadow, and 
Paſture with the Appurtenances in E/jeld aforeſaid, as they have within alledged, &6. 
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WE Ir. appears by the Record that the Treſpaſs was aſſigned the 2d Day of OZ«er in the 8th Year 
20 of the Reign of the preſent Queen, and laid to be done in breaking and entering into the Hou- 
A. and B. (the ſes and Cloſes of the Plaintiff at Elfield in the County of Worcęſter; and the Defendants pleaded, 


Wiebe cen not guilty. And at Ni prius the Plaintiff gave in Evidence to the Jury that the Treſpaſs was 
gue Uſe in ſpecial done in one Meſſuage and 30 Acres, &c. in the Occupation of the ſaid Sermon; and in another 


ail, Remainder 


ts himſelf in ge. Meſſuage and 14 Acres, &c. in the Occupation of the ſaid Pitt; and in another Meſſuage 
neral Tail, Re- and 48 Acres, &c. in the Occupation of the faid Barnard. And as to the Meſſuages and Lands 
1 B. in the Occupations of the ſaid Sermon and Pitt, the Jury found all the Defendants guilty, and 
who before the for ſo much they aſſeſſed Damages at 20 8. and for Coſts at 13s. 4 d. And as to the Treſpaſs 
Strain: C. „ng aſſigned in the other Meſſuage and Lands in the Occupation of the ſaid Barnard, they gave a 
| enfeoffs C. the ſpecial Verdict, viz. that one Robert Dalamere was ſeized thereof in Fee-ſimple, and being ſo ſeized, 
10 Fer ofche ti, in the 13th Year of the Reign of King Henry 8. he thereof enfeoffed Thomas Jennings and divers o- 
E ee · ſimple, to the Ule of him the ſaid Robert Dalamere, and of the ſaid Plaintiff then being his 
uonwhom,aftcs Wife, and of the Heirs of their Bodies between them lawfully begotten, and for Default of ſuch Iſſue, 
we Ba of 4- the Uſe of the ſaid Robert Dalamere, and of his Heirs of his Body lawfully begotten, and for Default 


and of the Feof. Of ſuch Iſſue, to the Uſe of Simon Dalamere his Brother, and of his Heirs for ever. And the Feof- 
fees, the Heir of 


8 fees being ſeized to theſe Uſes, the ſaid Robert Dalamere the 2oth Day of Auguſt in the 26th Year 
 offee enters for Of the Reign of the ſaid King Henry 8. enfeoffed William Dyal in Fee of the ſame Tenements, 
= . which Dyal in September in the 27th Year of the ſame King enfeoffed Sir Richard Lyſter Knight 
Plaintiff the in Fee-ſimple of the ſame Tenements, who made a Feoffment in Fee over to the ſaid Simon Da- 
Wite of A. the lamere in the 2d Year of the Reign of King Edward 6. which Simon in the 3d Year of the Reign 
adjudged that his Of the ſaid King Edward 6. enfeoffed the ſaid John Barnard in Fee of the ſame Tenements. And 
Entry was Taw- afterwards, Viz. in the 4th Year of the Reign of the preſent Queen, as well the ſaid Robert Da- 
gained his anci- lamere as all the Feoffees, except the ſaid Thomas Jennings, died, and after that the ſaid Jennings 
ent Fee-Omp'© the Survivor died. After whoſe Death, viz. the 2oth Day of April in the 8th Year of the Reign 
ment of C. the Of the preſent Queen, William Fennings Son and Heir of the ſaid Thomas Jennings the Survivor, 
— Remainder *4: for the Revival of the ſaid Ule to the ſaid Beatrice the Plaintiff, entered upon the ſaid John 
was not within Barnard, by Reaſon whereof, and by the Statute of 27. H. 8. of Uſes, the ſaid Beatrice now Plaintiff 
—_— was ſeized, and afterwards ſhe entered, upon whoſe Poſſeſſion the ſaid John Barnard in his own 


he had only a Right, and the other Defendants as his Servants and by his Command, afterwards, viz. at 


- Uſe in Remain- 


der, and that Sta- * ; : : — / . 
tate is intended of Ceiuy gue Uſe in Poſſ. hon, 8. C, cited 1 Co, 128. 3. 1 And 330. Gilb, Law of Uſes 29, Vide Dy. 88. b. 
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the ſaid Time when, &c. into the ſaid Meſſuage and 48 Acres re- entered, and did the Treſpaſs, 
&c. But whether the Entry of the ſaid William Jennings, to revive the ſaid Uſe, upon the ſaid 
Barnard be lawful or not, they did not know, and thereof they prayed the Adv ce and Diſcretion 
of the Juſtices. And if it ſhall be adjudged lawful, then they ſaid that the Defendants are guilty 
of the Treſpaſs in the ſame Meſſuage and 48 Acres, as the Plaintiff has alledged, and then they 
aſſeſſed Damages at 2 s. over and above the former Damages. And if his Entry ſhall not be ad- 
judged lawful, then they ſaid that the Defendants are not guilty of the Treſpaſs in the ſaid Meſ- 
ſuage and 48 Acres. | | 

And upon this Verdict an Apprentice of the Middle Temple, and Thomas Bromley Recorder of 
London, who were of Counſel with the Plaintiff, prayed Judgment for the Plaintiff for the Treſ- 
paſs in the ſaid Meſſuage and 48 Acres. And Fettiplace, who was of Counſel with the Defen- 
dants, prayed that they by Judgment might be diſcharged from the ſame Treſpaſs ; and it ſeem- 
ed very doubtful what Judgment ſhould be given upon the Matter. And it was oftentimes de- 
bated as well in Trinity Term laſt paſt, as in this preſent Michae/mas Term, which concludes the e. ue 
tenth Year of the Reign of the preſent Queen. And the Doubt aroſe upon the Feoffment of Si- Elia. 
mon Dalamere ; for it was agreed on all Sides that the Fee-ſimple of the Land, which Robert 
Dalamere had firſt given to Dyal, and Dyel to Lyſter, and Lyſter to Simon, was defeaſible after the 
Death of Robert by the Feoffees, who might enter to the Uſe of the Plaintiff, and thoſe Feoff- 
ments were no Obſtacle to their Entry. But when Simon made a Feoffment to Barnard, by that 
Feoffment he gave quite another Thing from what he had before received by the Feoffment made 
to him, that is to ſay, he gave thereby his Uſe of the Fee-ſimple, which he had upon a good and 
indefeaſible Eſtate. And in Reſpect thereof, it was ſaid on Behalf of the Defendants, that he por de new. 
had given to Barnard the Fee ſimple of the Land indefeaſibly by the Statute of K/ch. 3. which danse. 
ordains that every Eſtate, Feoffment, and Gift of Lands and Tenements to be made by Ceſtuy que Uſe 
ſhall be good and eſfectual to him to whom they are made, againſt the Feoffor and his Heirs, and againſt 
all others having or claiming any Title or Intere in the ſame only to the Uſe of the ſame Feoffor at the 
Time of the Gift made. And foraſmuch as the Intereſt and Title of the Heir of the Survivor of 
the Feoffees of the Land was to the Uſe as well of the Fee ſimple which Simon claimed in Remain- 
cer, as of the Tail which the Wife claimed in Poſſeſſion, he is barred from claiming the Fee- 
ſimple, becauſe it is lawfully given to Barnard, and if the Feoffees enter, they muſt have either 
their ancient Fee-ſimple, or elſe a new Fee-ſimple, and their ancient Fec- ſimple they cannot have, 
becauſe it is lawfully conveyed to Barnard the Feoffee, in which Caſe the Law will not ſuffer the 
Heir of the Survivor of the Feoffees by his Entry to take it from him. And a new Fee-ſimple 
he cannot have, for he has no Right to any other Fee-ſimple but to the ancient one. And it is 6 
inconſiſtent with the Law for him to have another Fee- ſimple, for then there would be two Fees- 000 r 
ſimple of one fame Land, which cannot be. And he cannot have any other Eſtate than a Fee- Books there cit- 
ſimple, for no other Eſtate was taken from the Feoffees by the Feoffment of Robert. So that if * 
he 1s barred from that, he is barred from all the reſt of the Eſtate. And hereupon it was reſem- 
bled to the Caſe in Lit/leton, ® that if a Diſſeizor makes a Leaſe for Life, and the Diſſeizee con- Þ Litt. 5 521. 
firms the Eſtate of the Difſeizor, he ſhall not enter upon the Tenant for Life, for his Right was “ Lit. 298.8. 
to the whole Eſtate in the Land, and if he is barred of the Fee ſimple, he is barred of the Eſtate 
for Life, for of ſuch Eſtate he was not diſſeized, nor was ſuch Eſtate taken from him; and a new 
Fee ſimple he ſhall not have, for he had no Right but to the ancient Fee-ſimple, wheretore inaſ- 
much as he is barred of the Fee, he is barred of the whole. So here the Heir of the Survivor 
cannot take away the Fee-ſimple lawfully veſted in Barnard the Feoffee, any more than the Diſ- 
ſeizee can in the other Caſe. And he cannot have a new Fee ſimple, or a leſſer Eſtate than a Fee- 
ſimple, for the Feoffees had not ſuch before, for which Reaſon the Entry of the Heir of the Sur- 
vivor here is not lawful, but is a Diſſeizin, in which Caſe it does not revive the Uſe in the Feme 
Plaintiff, and therefore the Defendants ought to be acquitted of the Treſpaſs. And many other 
Things were ſaid to enforce the Reaſon aforeſaid. 2227 

But on the other Hand it was ſaid that the Caſe here does not come to that Point. For firſt it E h for the 
is to be obſervcd, that the Feoffees were ſeized in Fee to the Uſe of Robert and his Wife in ſpe- Plainsiff. 
cial Tail, and afterwards to the Uſe of Robert in general Tail, and after wards to the Ule of Simon denne 
in Fee- ſimple, in which Caſe Simon neither by the Common Law, nor by the Statute of Rich. 3. 
had any Power to make a © Feoffment of the Land, nor to alien the Fee-ſimple of the Land, « Kev. 42. b. 
nor to * meddle at all with the Poſſeſſion of the Land. For by the Common Law Ceſtay que Uſe?” 8 
could not enter upon the Land, but if he had entered, the Feoffees might have had an Action Common Law 
of Treſpaſs againſt him, and have puniſhed him. For the Land as fully belonged to the Feof- ce 
fees as if there had been no Uſe of it; fo that if the Feoffees had ouſted the Cæſtuy gue Uſe, or had with the Land 
ſued him for taking the Profits, he ſhould not have had any Anſwer or Defence at the Common Stande mecreſt 
Law, but was driven to ſeek his Remedy in a Court of Conſcience. And by the like Reaſon Cæſt World. S. P. 
que Uſe could not make a Feoffment to others, but for Remedy thereof the Satute of 1. Rich. 3. — 9 
cap. i. was made, which enacts that every Eſtate,, Feoffment, Gift, Re eaſe, Grant, Leaſe and Con- J. C. bo. a. 
firmation of 1 ands and Tenements made, or afterwards to be made, ſhall be good and effeua! o him de hank, 445 
whom they are ſo made, had, or given, and to all others to his Uſe, againſt the Seller, Feoſfor, Grantor Fe Hm al Uſes 
Sc. and againſt all others having or claiming any Title or Intereſt in the ſame only to the Uſe of the 223 L 
fame Feoff.r, Donor, or his Heirs, at the Time of the Bargain, Giſt, or Grant made. So that by 1 And. 420. Poſt 
this Act all Feoffments made before the Act or ſince the Act by Ceſtuy que Uſe are mide gond and ene: 
effectual. But, Sir, by what Ce/tuy que Je? by no Ceſtuy que Uſe but by Ceſiuy que Uſe in Poſſeſ- ute, E. b. pl. z. 
ſeſſion, for Ceſtuy que Uſe in Reverſion or Remainder is out of the Letter and latent aiſo of the Vin, Abr. vir 
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«25. H. 8. Bro. Of Intereſt therein only to the Uſe of the ſame Feoffor at the Time of the Feoffment made. In 
Feotfin, al Uſes which Caſe if there is Ceftuy que Uſe for Life, the Remainder in Fee, the Feoffment of Ceftuy que 
75 . 2 Uſe in Remainder is not made good againſt the Feoffees, for they do not claim only to his Uſe at 
Poſt Manxe'* the Time of the Feoffment, but they claim to the Uſc of Ce/uy que Uſe for Life, and after his De- 
1 rom 29, ceaſe their Claim is to the Uſe of him in Remainder, but they do not N claim only to the 
239, 240, Uſe of the Feoffor, which is him in Remainder. * But in this Caſe it Ceſtuy gue Uſe for Life, 
M. 4 H. 7. Where the Remainder in Fee is over to another, makes a Feoffment, this is a good Feoffment 
18, pl. 9. Fizz. during his Life, for he had the Uſe in Poſſeſſion, and during his Life the Feoffees claim only 
Bee Pram j to his Uſe, for the whole Eſtate and Poſſeſſion of the Feoffees is to the Uſe of Ceftuy gue Uſe for 
Uſes 22. Gilb. Life during his Life; and inaſmuch as the Confidence of the whole Eſtate, that is, of the whole 
fav of Vis 23, Fee-ſimple, was put in Cæſtuy que Uſe for Life during his Life, for this Cauſe he may give the 
9, 74 whole Eſtate during his Life. So that by his Feoffment more paſſes than for his Life, for a Fee- 
tail or the whole Fee ſimple ſhall paſs according to the Limitation of the Words of Ceftuy que Uſe 

for Life expreſſed upon the Livery. And yet in this Caſe if one ſhould lay all the Streſs upon 
the Word (only), a Man might cavil and ſay that the F coffees claim to the Uſe of one for Life, 
and afterwards to the Uſe of another in Fee, fo that they don't claim only to the Uſe of Ceſtuy que 
Uſe for Life, ergo his Feoffment is not warranted by the Statute, but the firſt Feoffees may ouſt 
the ſecond Feoffee preſently in the Life of Ceſtuy que Uſe ; Sir, by ſuch Argument all particular Ceſay 
que Uſes, as Ceſtuy que Uſes in Tail, for Life, or for Years, would be totally deveſted of any Intereſt 
or Concern in the Land, ſo that they could not make Leaſes or Gifts. But for Anſwer thereto, we 
do not rely only upon the Letter, but upon the Intent allo. © For if a Feme-covert be Ceſtuy que 
Uſe, the Huſband may make a Feoffment, and yet the Claim of the Feoffees is not only to his 
Uſe, but to the Uſe of him and his Wife. But there the Intent of the Statute warrants his Feoff- 
ment during the Coverture, becauſe the Law gives to the Huſband the Direction of the Things 
of his Wife. And ſo if there are two joint Ceſtuy que Uſes in Fee, and one of them makes a Feoff- 
ment of the Moiety, it is a good Feoffment, and ſhall bind the Feoffees, altho' they were not 
ſeized only to the Uſe of him, but to the Uſe of him and his Companion, for the Intent was that 
he who had the Moiety of the preſent Uſe might give or leaſe the Moiety of the Land. And 
in theſe Caſes altho?* the Letter does not warrant the Acts of the Ceſtay que Uſe, yet they are war- 
ranted by the Intent of the Makers of the Act. And alſo in theſe Caſes the Uſe was preſent and 
in Poſſeſſion, and therefore it is reaſonable that he ſhould have Authority over the Poſſeſſion. 
But to make the Ceſtuy que Uſe in Reverſion or Remainder (who has nothing to do with the Poſ— 
ſeſſion or Profits of the Land) give away the Poſſeſſion to another, is out of the Words and In- 
425. H. 8. Bro. tent alſo. And from thence great Confuſion would enſue, * for ſuppoſe a Feoffment was made 
a a Uſes to the Uſe of A. for Life, and afterwards to the Uſe of B. for Life, and afterwards to the Uſe of 
C. in Fee, now every one will admit that B. and C. may grant their Uſes to whomſoever they 

pleaſe, but they cannot meddle with the Perception of the Profits, nor with the Poſſeſſion, and 

therefore they cannot give any Poſſeſſion to another. For if B. might enter and make a Feoff- 

ment, or a Leaſe for Life, thereby he would take away the Poſſeſſion from the Feoffees, and 

thereby alſo he would take away the Uſe of A. the firſt Cæſtuy que Uſe, for after that A. could not 

take the Profits of the Land, nor make a Leaſe for Life or Years, for the Eſtate which B. had 

made would not be to the Uſe of A. but to ſuch Uſe as B. pleaſed to limit and appoint. And 

if it ſhould be ſaid in this Caſe, that if B. had entered upon the Feoffees, and had made a Leaſe 

for his own Life, the Feoffees ſhould not be bound, but might enter and be ſeized to the Uſe of 

A. for Life; Sir, what Eſtate ſhould the Feoffees have after their Regreſs? for before they ſhould 

have had a Fee-ſimple, and if by their Entry they ſhall recontinue the Fee-ſimple again, then the 

Eſtate which B. made is taken away: And, Sir, if a Man ſhould ſay that after their Entry they 

ſhall leave in the Leſſee of B. the Freehold which B. gave him, then of Neceſlity muſt they have 

but a particular Eſtate, viz. for the Life of A. who is the firſt Cæſtiy que Uſe ; and from thence 

it follows that they ſhall have another Eſtate than they had before, and a particular Eſtate with- 

out a Leſſor. And then it is to be aſked, whether the Eſtate for Life which B. made ſhall be a 
Remainder or a Reverſion ? and if he ſhall do Fealty? and to whom? and in what Degree the 

Uſe in Remainder in Fee is? and out of what Eſtate the Uſe in Fee iſſues? and if he who had the 

Uſe in Remainder in Fee may enter and make a Feoffment or Leaſe as well as the firſt Ceſtuy que 

Uſe in Remainder for Life? and many other perplexed Queſtions would ariſe, if the Statute 

ſhould be ſo expounded as to enable him in Reverſion or Remainder to make an Eſtate of the 

e Cilb, Lawof Land. But the ſaid Apprentice ſaid, that if a Leaſe for Life is made to the Uſe of A. and at- 
vie 3, 240. terwards the Reverſion is granted to another for Life to the Uſe of B. and Attornment is had, and 
afterwards the Reverſion is granted to another in Fee to the Uſe of C. in Fee, and Attornment is 

had, in this Caſe A. may give the firſt Eſtate for Life to whomſoever he pleaſes, and B. may 

grant the-Reverſion for Life to whomſoever he pleaſes, and C. may grant the Reverſion in Fee 

to whomſoever he pleaſes, for there the Eſtates are ſeveral, and the Uſes go out of ſeveral Eſtates, 

that is to ſay, every Uſe out of a ſole and ſeveral Eſtate. But in the other Caſe all the ſeveral 

Uſes iſſue out of one Eſtate, viz. out of the Fee-ſimple, which is one ſame Eſtate without Divi- 

ſion, and the ſeveral Poſſeſſors of the ſeveral Uſes cannot ſever the Eſtate which is entire: So that, 

Od. Law of he ſaid, there is a Diverſity between the Caſes. * But he ſaid that it a Feoffment is made to the 
Vis 39. Uſe of one for Life, and afterwards to the Uſe of another in Fee, there he who has the Ule in 
Fee in Remainder may make a Leaſe for Years to commence after the Death of the Ceſzuy que 
Uſe for Life, for by the Leaſe for Years no Poſſeſſion is taken from the Feollees, nor is any E- 

ſtate out of them, for a Leaſe for Years to commence at a Day to come is but a Contract execu- 


tory, and ſtands well enough with the Eſtate, inaſmuch as it does not commence until * ac 
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Eſtate is determined, when the Intereſt of the Leſſor comes into Poſſeſſion. And by the ſame, ond. Lav of 
Reaſon he may grant a Rent-charge to commence when his Uſe} ſhall be executed. But an Uſes 30 
Eſtate for Life in the Land, or a greater Eſtate, he in the Remainder cannot make without di— 
viding the Eſtate of the Feoffees, or taking the Freehold from them, for an Eſtate for Life, in 
Tail, or in Fee ſhall paſs preſently, and ſhall not be executory as a Leaſe for Years is, which is | 
limited to commence when the Leſſor ſhall have an Intereſt in the Poſſeſſion. So that, as they 
ſaid, the Eſtate which the Statute makes good againſt the Feoffees ought to be made by the 
Ceſtuy que Uſe in Poſſeſſion, and thoſe Eſtates, Releaſes, or Confirmations which he makes of an- 
other's Land, viz. of the Land of the Feoffees, are good, and ſuch Senſe is reaſonable. | 

And if the Law be ſo that CefZuy que Uſe in Reverſion or Remainder cannot convey 
to another any Poſſeſſion from the Feoffees, this will in the End avoid the O jection which 
has been made in our Caſe on Behalf of the Defendants, which Caſe is now to be conſidered And 
firſt, when Robert Dalamere and his Wife now Plaintiff had the preſent Uſe in ſpecial Tail, the 
Remainder to Robert in general Tail, the Remainder to Simon in Fee, and Robert made a Feoff- 
ment, he had Power to do it, as is aforeſaid, and the Fee-fimple of the Land paſſed fully un- 
til Regreſs made by the Feoffees after his Death, and after his Death they might enter if there ; 
was no other Obſtacle than his Feoffment, for the Feoffment is made good and effectual againſt 
all having or claiming any Title or Intereſt in the ſame only to the Uſe of the ſame Feoffor or ; 
his Heirs, &c. And when the Feoffor here was dead, the Feoffees did not claim to the Uſe of 
his Heirs, but to the Uſe of the Wife now Plaintiff, who is another than his Heirs, in which 
Caſe the Feoffees are not reſtrained from their Entry by the Statute, and the Common Law does 
not reſtrain them at all, So that notwithſtanding the Feoffment the Feoffees might enter after 
the Death of the Huſband; but nevertheleſs in the mean time the Fee-ſimple was taken away from 
the Feoffees by the Feoffment, and paſſed to Dyal the new Feoffee, from whence it follows that 
the Uſe in Fee was taken out of Simon, and diſcontinued until lawful Regreſs made by the Feof-— 
fees. For there is a Diverſity when the Feoffees to Uſe make a Feoftment over, and when the | 

Ceſtuy que Uſe makes it. For when the Feoffees make a Feoffment over, if the new Feoffees b N. 3 

have Notice of the firſt Uſe, (be the Feoffment upon Conſideration or not) * or if they have no Dy. & ot. 1h, © 
Notice, and the Feoffment is without Conſideration, in theſe Caſes the new Feoffees ſhall be ſeiz- 4 = — 8. 
ed to the firſt Uſes. So that if the Feoffees here had made the Feoffment to Dyal, and he had al Utes . 
had Notice of the firſt Uſes, or if he had had no Notice, and the Feoffment had been without Sat. J. Ge 
Conſideration, Dyal had been ſeized to the Uſe of Robert and Beatrice in ſpecial Tail, and after- 5 3 
wards to the Uſe of Robert in general Tail, and afterwards to the Uſe of Simon in Fee, accord-Is. cap. * 
ing to the firſt Uſes, ſo that the Uſe of Simon had not been diſcontinued by ſuch Feoffment. _ 
© But when the Feoffment is made by the Ceſtuy que Uſe himſelf, who may lawfully make it, as Gib. Law cf 
here he has done to Dyal, all the ancient Uſes are diſcontinued, altho' the new Feoffee had Notice VE 181. 
of the firſt Uſes, or altho* the-Feoffment be made without Conſideration. For all the firſt Eſtate, a 5. P. 1 co. 
out of which all the Uſes ariſe, is taken from the Feoffees, and a new Eſtate is made by the Au- 188. _- 22 
thority of the Statute, which new Eſtate ſhall be to the Uſes newly expreſſed or intended, and tit. ufs E. pl. 
ſhall never be to the firſt Uſe, but thereby all the ancient Uſes are diſcontinued. Then here by r 4 1 
the Feoffment made by Robert to Dyal the Uſe of Simon was diſcontinued, ſo that he could not 
alien the Uſe, for he had but a Right of Uſe in Remainder, and no Uſe in Deed. Therefore in 
Reſpect of the Uſe which is diſcontinued he cannot do any Thing with the Land, nor ſhall any 
Thing be executed by the Statute of 27. H. 8. cap. 10. For that Statute conveys no Poſſeſſion e 1 Co. 126. 2, 
to a Right of Uſe, but only to a Uſe in efſe. And it the Law be fo, then when Dya! enteoffed 728. Gur 125 
Lyſter, and Lyſter enfeoffed Simon, and Simon enfeoffed Barnard, this Feoffment of Simon to Bar of Uf 27. Vin, 
nard has no Force nor Authority given it by the Statute of Rich. 3. for two Cauſes. One is, K . . 6.1 
becauſe the Uſe of Simon was diſcontinued and was not in eſſe, and the Power by the Statute of . Hill. 33. 
Rich. 3. is given to him who has a Uſe in %, and not to him who has but a R ght. The o F? 
ther Cauſe was, for that the Uſe which he had was in Remainder, which is not warranted by P., Nelar, arge- 
the Statute of Rich. 3. to give away the Poſſeſſion. So that the Feoffment having no Au“ 
thority given to it by the Statute of Rich. 3. reſts meerly at the * Common Law, by which Feoff- 
ment Simon by the Common Law has given to Barnard by way of Extinguiſhment his Right f Pam. 352. 
of the Uſe in Fee-fimple which he had in Remainder, in which Caſe this Feolfment made accord- 
ing to the Common Law, without any Warrant or Force by the Statute of Rich. 3. does not 
take away the Entry of ///illiam Jennings Heir to the Survivor of the Feoffees. | 

But the ſaid Apprentice ſaid, that it the Mutter had reſted only upon the Diſcontinuance of the 
Uſe, and upon the Feoffment of Simon afterwards, and the other Point of the Remainder had not 
been in the Cafe, but the firſt particular Eſtates before the Feoffment of Simon had bcen ended, 
then the Cale would have been more difficult, as to the Entry of William Jennings, than it is. 
8 For, he ſaid, if a Feoffment in Fee had been made to the Uſe of one in Fee, and the Feoffce 
had been diſſcized after the Statute of Rich. 3. and before the Statute of 27. H. 8. and the Ce/7u) 9 * = & 
gue Uſe had releaſed to the Diſſeizor, the Difleizee ſhould not have entered, for by the W ords ot M. 27. H. s. 
the Act the Releaſe is good and effectual againſt all having or claiming any Title or Intereſt to A 
the Uſe of the Releaſor: And there the Claim and Title of Entry, which the Diſfeizee had at the bw of Uſe: a2, 
Time of the Releaſe made; was to the. Uſe of him who releaſed, and if the Title and Right of | 
Entry, which the Diſſeizee had, was not to his own Uſe, but to the Uſe of Ct gue Uſe, who 
has now by his Releaſe conveyed away his Right of the Uſe to the Diſſcizor by way of Kxtinguiſh- 
ment, it ſtands with good Reaſon and Conſcience that the Releaſe of the Right ſhould take away 
the Right of the Diſſeizce, as well as that the Feoffment of him who has a Ute in Pe ſſeſſion ſhould | i 
take away from the Feoffees their Poſſeſſion of the Land, and the Makers of the Act, who had " 
the one Intent, could not be void of the other, but the Reaſons of both are the fame in the 1 
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11.2 l. 6 Opinions of the Makers of the Act, and of every other reaſonable Creature. And to this Pur. 
29. pl. 2x. Bro, poſe he cited the Caſe in 27. H. 8. where the Feoffecs of Ceftuy que Uſe were diſſeized, and the 
Feoftin al Uſes Diſſeizor enfeoffed Ceſtuy que Uſe, who enfeoffed a Stranger, and the Queſtion there was, if by this 
4 Leon. 135, Feoffment made by Ceſtuy que Uſe the Right of the firſt Feoffees was determined and extinct: 
221. Godb. 34. And there Fitzberbert is of Opinion that by the Feoffment the Right of the firſt Feoffees is gone, 
and that it paſſed with the Feoffment made to the Stranger, altho* no Uſe was in Ceſtuy que eat 
0 X the Time of the Feoffment, as if the Ceſtuy que Uſe had releaſed to the Diſſeizor; and of the 
ſame Opinion Shelley ſeems to be. From whence (he ſaid) it follows in our Caſe, that inaſmuch 
as the Right of the Uſe in Remainder, which Simon had, paſſed by Way of Extinguiſhment by 
his Feoffment to Barnard, if the other Point of the Continuance of the firſt Eſtates, and of the 
Uſe being in Remainder and not in Poſſeſſion, had not made the Matter clear and beyond Doubt, 
in his Opinion it would have been more difficult in this Cafe to prove the Entry of William Jen“ 
nings to be lawful after the particular Eſtates ended: But inaſmuch as the Right of the Uſe was 
in Remainder and not in Poſſeſſion, he held it to be a clear Caſe that the ſaid William Jennings 
might enter and revive the Uſe in the particular Eſtates, viz, in the Tail to the Feme Plaintiff, 

and in the Remainder to the Heirs of the Body of Robert Dalamere. 

And at laſt all the Juſtices, after many Arguments and lang Deliberation taken thereupon, (for 
it was debated ten Times at leaſt at the Bar and Bench) reſolved that the Entry of William Jen— 
nings was lawful, and that thereby he had revived the Uſe in the Feme Plaintiff, and that by the 
Statute of 27 H. 8. the Poſſeſſion of the Land was immediately upon the Entry veſted in her 
in Tail, for which Reaſon ſhe ought to have Judgment. And they all held, that it would be dan- 
gerous to make a particular Eſtate of the Uſe, viz. an Eſtate-tail, or an Eſtate for Life, ſubject 
to the Will of him in Remainder or Reverſion in Fee of the Uſe, for if his Releaſe, after his own 
Uſe diſcontinued, or his Act ſhould hinder the Feoffees from entering to revive the particular Uſes 
diſcontinued, then the particular Uſes would be oftentimes loſt thro” the Obſtinacy, Coniederacy, 
or Maliciouſneſs of them in Reverſion or Remainder, which would be a great Inconvenience, and 
was never intended by the Makers of the Act of Rich. 3. nor was it intended that the Acts of 
them in Remainder or Reverſion, before the particular Eſtates determined, ſhould hurt the par- 
ticular Uſes, or the Eſtate of the Feoffees ſeized to particular Uſes, but that they might enter to 
revive the firſt Uſes. Wherefore each of them ſeverally declared his Opinion to be, that the En- 
try of William Jennings was lawful, and that the Plaintiff ſhould have Judgment. 

And in the Argument of this Cale another Point was debated at large as well at the Bench as 
at the Bar. And that was, when William Jennings entered, and thereby revived the Uſe in Tail 

in the Wife now Plaintiff, with the Remainder in Tail to the Heirs of the Body of the Huſband 

begotten, in what Perſon the Fee-ſimple of the Uſe ſhall be revived, and in whom ſhall it be ex- 

ecuted by the Statute of 27. H. 8. And this was debated three Ways, for ſome held chat inaſ- 

much as the Uſe of the Fee- ſimple was given away by Extinguiſhment in the Feoffment of the 

Land to Barnard, and thereby the Entry of William Jennings was not taken away but remained, he 

upon his Entry ſhall hold the Land to his own Uſe diſcharged of the Ule in Fee, as he ſhould 

do in Caſe of a Rent-charge which Simon had out of the Land, if he had had any before his 

Purchaſe of the Land and his Eeoffment. And ſome others held, that inaſmuch as the Uſe 

was diſcontinued, and not in eſſe, Simon, who had it not in him, could not give it by his Feoff- 

ment, and therefore after the Regreſs of William Jennings the Uſe of the Fee-fimple ſhall be re- 

vived, and by the Statute the Fee- ſimple ſhall be executed in Simon. And the Counſel for the 

Plaintiff held, that by the Regreſs of William Jennings the Uſe in Fee-ſimple of the Land ſhall 

be executed in Barnard, for they ſaid that inaſmuch as the Feoffment made by Simon was not war- 

ranted by the Statute of Rich. 3. becauſe his Uſe was in Remainder, and was alſo then diſconti- 

> Palm. 352. nued, as is aforeſaid, the Caſe reſts meerly ® at the Common Law, and ſtands in the ſame Manner 
as the Common Law was before the Statute of Rich. 3. and as if that Statute had not been made. 

24 Le Þ. And they ſaid that before the ſaid Statute if Cæſtuy que Uſe had diſſeized his Feoffees, and after- 
of Uſes 26, 239. Wards had made a Feoffment in Fee, and they had re-entered upon the Feoffee, they ſhould 
have been ſeized to the Uſe of the laſt Feoffee, for inaſmuch as the Ceſtuy que Uſe has made 

a Feoffment, he himſelf has not retained any Uſe or Intereſt in the Land, for in the Gift of the 

42 Rol. R. 323. Land he gave and conveyed from himſelf * all Uſes and other Intereſts which he could demand 
out of the Land, or have by Reaſon thereof, and therefore no Uſe remained in him after the Feoff- 

e x Co. 121.a.b. ment, And when the Feoices have re-entered, they cannot have it to their own Ule, * for the 
81 Uſe is not like a Rent out of the Land, but it is a Thing collateral annexed to the Perſon touch- 
1 And. 318. ing the Land, and is no more than a Confidence for the Uſe of the Land, that is to ſay, a Con- 
. fidence that the Feoffees, to whom the Land is given, ſhall permit the Feoffor and his Heirs, 
W. Jones 116, and ſuch Perſons as he ſhall appoint, to receive the Profits of the Land, and that the Feoffees 
117. 1 M0: 39. ſhall make ſuch Eſtates of the Land as he ſhall limit. So that their Eſtate is but upon Conft- 


Pollexf. 97. 
14. Raym. 876. dence, and there is no Act done by the Feoffor to ſignify that they ſhall have the Land to their own 


8 Uſe, but clearly the contrary, for it evidently appears to be his Intent, in the making of a Feoff- 
Tare, per Nelar. ment to another, that they who were the firſt Feoffees ſha'l not have the Land. So that there is 
9 no Confidence or Equity which entitles them to have the Land to their own Uſe. But when the 
Feoffor upon Confidence enters upon the Feoffees, and gives the Land to another, in that Gift it 

is implied that his Intent is, that he to whom the Gift is made ſhall have. the Land. and all 

Things comprehended in the Land, or dependant upon it, and then when the firſt Feoffecs have 

entered, and taken the Land from the laſt Feoffee, yet they -have not, nor can they take 

away the Intent which the Feoffor had in making the Gilt, viz. that the Feoffece ſhould 

have the Land, and if the Feoffee cannot have the whole, yet he ſhall have as much as 

cannot be taken away by the ancient Feoffces, and that is, the Uſe, which was implied in 

the Gift of the Land. So that it ſtands with good Reaſon and Conſcience that the 


| laſt Feoffee before the Statute of Richard 3. ſhould have the Ulſc, and not the Feoffor 
nor 
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nor the firſt Feoffee, And in ſuch Degree is our Caſe here, for inaſmuch as the Feoff- 
ment gf Simon was not warranted by the Statute of Rich. 3. but reſts at the Common Law, from 
thence it follows that William Fennings by his Entry has revived the Uſe of the Fee ſimple in Bar- 
nard, ſo that immediately thereupon the Statute of 27. H. 8. executed the Poſſeſſion according to 
the Uſe, that is to ſay, in Beatrice to her and to the Heirs of her Body and of her Huſband (who 
is dead) begotten, with the Remainder in general Tail to the Heirs of the Huſband, with the Re- 
mainder in Fee to Barnard. | | 
But the Juſtices were not agreed in whom the Fee-ſimple ſhould be, wherefore Catline chief 
Juſtice ſaid, it is in vain for us to diſpute in whom the Fee-ſimple is executed, for it is not ma- 
terial for our Judgment, nor does it come in Queſtion in the Caſe before us. But we are all un- 
animouſly agreed that the Entry of William Jennings is lawful, and that neither the Feoffment of 
Simon made to Barnard, nor any other Thing found by the Verdict, is an Impediment or Ob- 
ſtacle to his Entry, and that by his Entry he has revived the Uſe in Tail to the Wife now Plain- 
tiff, and the Statute of 27 H. 8. executed the Poſſeſſion in Tail according to that Eſtate, for which 
| Reaſon the Wife is Tenant in Tail, and ſo able to puniſh the Treſpaſs. So that this is ſufficient 
for the Judgment, but in whom the Uſe in Fee-ſimple is revived, and who ſhall have the Fee- 
ſimple by the Execution of the Statute, is to no Purpoſe for us to know in order to adjudge up- 
on the preſent Caſe, for be it in the one, or in the other, or in the third, the Wife now Plaintiff 
ought to have Judgment. Wherefore he ordered Haywood the Prothonotary to enter the Judg- 
ment for the Plaintiff, who accordingly did ſo, and the Judgment was entered in this Form. 


At which Day before the Lady the Queen at Weſtminſter came the Parties aforeſaid by their At- — * of che 
tornies aforeſaid, whereupon all and ſingular the Premiſſes being ſeen, and by the Court of the La- ** 3 
dy the Queen here more fully underſtood, and mature Deliberation being thereupon had, for that +75, there mit- 
it ſeems to the Court of the Lady the Queen here, upon the whole Matter aforeſaid in Form afore- Printed (172). 
ſaid found, that the aforeſaid Entry of the aforeſaid Milliam Jennings into the Tenements afore- | 
ſaid in the Poſſeſſion of the aforeſaid Joby Barnard in Form aforeſaid made is a good and lawful 
Entry to revive the Uſe aforeſaid in the aforeſaid Beatrice, according to the Form of the aforeſaid 
firſt Feoffment; therefore it is conſidered that the aforeſaid Beatrice recover againſt the afore- 7 
ſaid Thomas Sermon, Thomas Hyet, William Pitt, and Jobn Barnard all the Damages aforeſaid by 
the Jurors aforeſaid in Form aforeſaid afſeſſ:d, and alſo 61. 135. 4 d. to the ſame Beatrice by the 
Court of the Lady the Queen here for her Coſts and Charges with her Aſſent of Increaſe adjudged. 


Which ſaid Damages in the whole amount to 8/7. 8 s. 8 d. and that the aforeſaid Thamas, Thomas, 
William, and John be taken, c. 


A Report of the Arguments made in a Caſe which was in the Common-Bench by Writ of 
Entry upon a Diſſeizin brought by John Stowel Eſquire Demandant againſt George 
Zouch Lord Zouch Saintmaure and Cautelupe Tenant, for the Moiety of certain Lands 
in Northmolton in the County of Devon. Which Arguments began in the Common- Bench 
in Eaſter Term m the ſixth Year of the Reign of the preſent Queen, and upon the Fudges 
there dijagreeing in Opinion, (for two of them were of one Opinion, and the other two of 
another Opinion) the Matter was adjourned from thence into the Exchequer-Chamber be- 
fore all the Juſtices of England, and the Chief Baron, where it depended in Argument 
until this preſent Hillary Term in the eleventh Year of the Reign of Queen Elizabeth, 
in which Term the Caſe was adjudged according to the Opinton of the greater Number of 
the Fuſtices. And the Record thereof appears among the Records of Michaelmas Term 4. 
& 5 Elizabeth Rot. 1797. and was as follows, | | 


OHN Stowel Eſquire by Richard Calmady his Attorney demands againſt George Zouch Lord An., Tom 4 & 
Zouch Saintmaure and Cautelupe the Moiety of 80 Meſſuages, 500 Acres of Land, 100 Acres B Nie. 
of Meade , 300 Acres of Paſture, 200 Acres of Wood, 1000 Acres of Furze and Heath, 80 nectaration, 
Acres of Elderwood, and 100 Acres of Moor with the Appurtenances in Northmel:on, of which Same Precedent 
the ſame George unjuſtly and without Judgment diſſeized the aforeſaid Jobn within 30 Years now Fi, Se Bed 
laſt paſt, Fc. And whereupon he ſays, that he himſelf was ſeized of the Moiety aforeſaid with 196, 177. 
the Appurtenances in his Demeſa as of Fee and Right in Time of Peace, in the Time of the Lady 
the Queen now, by taking thereof Eſplees to the Value, &c. And of which, Sc. And there- 
fore he produces the Suit, Sc. | 
And the aforeſaid George Zouch Lord Zouch by Fohn Heydon his Attorney comes and defends gar, 
his Right when, Sc. and ſays that the aforeſaid John his Action aforeſaid againſt him ought 
not to have, becauſe he ſays that long before the aforeſaid Fohn had any Thing in the aforeſaid 
Moiety with the Appurtenances, one Jon Zouch Knight Lord Zeuch Saintmaure and Cautelupe, 
Grandfather of him the ſaid Gerrge Lord Zouch, whoſe Heir he is, was ſeized of the ſame Moiety 
with the Appurtenances in his Demeſn as of Fee; and being ſo thereof ſeized, a certain Fine le- 
vied in the Court of Lord Henry the Eighth late King of England at Weſtminſter from the Day of 
Eaſter in fifteen Days, in the zoth Year of the Reign of the ſame late King, before John Ba!dwin, 
Anthony Fitzherbert, William Shelley, and Thomas Iilloughby then Juſtices of the ſaid late King of 
the Bench at Meſtminſter, and other Lieges of the ſaid late King then there preſent, between one 
Francis Ainſworth Complainant, and the aforeſaid John Lord Zeuch Deforceant of the Moiet 
aforeſaid with the Appurtenances, among other Things, by the Name of the Manor of Neri hmelten 
with the Appurtenances, and of 20 Meſſuages, 12 Cottages, 10 Tofts, one Water-mill, one Wind- 
mill, 1000 Acres of Land, 500 Acres of Meadow, 1000 Acres of Paſture, 160 Acres of Wood, 
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100 Acres of Moor, 200 Acres of Furze and Heath, and fol. Rent, and alſo of the Advowſon 
of the Church of Nortbmolton with the Appurtenances in Northmolton, whereof a Plea of Cove. 
nant was ſummoned between them in the fame Court of the aforeſaid late King, viz. that the 
aforeſaid Fobn acknowledged the aforeſaid Manor, Tenements, and Rent with the Appurtenan- 
ces, and the Advowſon aforeſaid, to be the Right ot the ſaid Francis, as them which the ſame Fran- 
cis had of the Gift of the aforeſaid John, and them remitted and quit-claimed from himſelf and 
his Heirs to the aforeſaid Francis and his Heirs for ever. And further the ſame John granted 
for himſelf and his Heirs, that they would warrant (o the aforeſaid Francis and his Heirs the afore- 
ſaid Manor, Tenements, and Rent with the Appurtenances, and the Advowſon atorcſaid, a- 
gainſt all Men for ever. And for that Acknowledgment, Remiſe, Quit-claim, Warranty, Fine 
and Agreement the ſame Francis granted to the aforeſaid John the aforeſaid Manor, IT enements, 
and Rent with the Appurtenances, and the Advowſon aforeſaid, and them to him rendered in 
the ſame Court, to have and to hold to the ſame John for the Term of one Month; and after 
that Term ended, that the aforeſaid Manor, Tenements, and Rent with the Appurtenances, and 
the Advowſon aforeſaid ſhould who}ly remain to the ſame John and 411 his Wite (to hold of the 
chief Lords of the Fee by the Services which ſhould belong to the atoreſaid Manor, Tenements, 
Rent and Advowſon) all the Life of them the ſaid Jobn and Ann, and of the longeſt Liver of 
either of them, without Impeachment of Waſt; and after the Death of the ſaid John and Ann, that 
the aforeſaid Manor, Tenements, and Rent with the Appurtenances and the Advowlon aforeſad 
ſhould wholly remain to the right Heirs of the ſaid Joby, (to hold of the chief Lords of the Fee 
by the Services which ſhould belong to the aforeſaid Manor, Tenements, Kent, and Advowſon) 
for ever. Which ſaid Fine in Form aforeſaid levied was ingroſſed, and afterwards in the Court 
aforeſaid, according to the Form of a Statute in a Parliament of Lord Henry late King of Eng- 
land the ſeventh from the Conqueſt at Weſtminſter in the County of Middleſex in the fourth Year of 
his Reign thereof made and provided, was publickly and ſolemnly read and proclaimed in Form 


following, viz. the firſt Proclamation was made the 27th Day of May in Efter Term in the 


30th Year of the Rei of the aforeſaid late King Henry the Eighth, the ſecond Proclamation was 
made the 29th Day of May in the ſame Term, the third Proclamation was made the 1it Day of 
June in the ſame Term, the fourth Proclamation was made the 3d Day of June in the ſame I erm, 
the fifth Proclamation was made the 3d Day of July in the Term of the Holy Trinity in the ſame 
Year, the ſixth Proclamation was made the 6th Day of Jui in the ſame Term, the ſeventh Proclaina- 
tion was made the gth Day of Fly in the ſame Term, the eighth Proclamation was made the 11th 
Day of Fuly in the ſame Term, the ninth Proclamation was made the 21ſt Day of November in the 
Term of St. Michael in the ſame Year, the tenth Proclamation was made the 23d Day of Novem- 
ber in the ſame Term, the eleventh Proclamation was made the 26th Day of November in the ſame 
Term, the twelfth Proclamation was made .the 28th Day of November in the fame Term, the 
thirteenth Proclamation was made the ſixth Day of February in the Term of St. Hillary in the ſame 
Year, the fourteenth Proclamation was made the 8th Day of February in the ſame Term, the 6f- 
teenth Proclamation was made the toth Day of February in the ſame Term, the ſixteenth Procla- 
mation was made the 12th Day of February in the ſame Term, as by the ſaid Fine here of Record 
remaining fully appears. And the ſame George Lord Zouch lays, that at the Times of the Read- 
ings and Proclamations aforeſaid made all Pleas in the ſame Court of the aforeſaid late King ceaſed, 
according to the Form of the Statute aforeſaid. By virtue of which faid Fine the aforeſaid hn 
Lord Zouch and Ann were ſeized of the Moiety aforeſaid with the Appurtenances among other 
Things, that is to ſay, the aforeſaid John Lord Zeuch in his Demeſn as of. Fee, and the afore- 
ſaid Ann in her Demeſn as of Fechold. And chey being ſo thereof ſeized, the aforeſaid Ann at 
Haringworth in the County of Nor!hampton died, and the aforeſaid John Lord Zouch ſutvived her, 
and was thereof ſeized in his Demeſn as of Fee. And the faid John Lord Zouch being fo ſeized of 
the Moiety aforeſaid with the Appurtenances among other Things, the fame 70h Lord Zouch 
afterwards, and before the Day of obtaining the Writ original of the aforeſaid 7h Stowel, at 
Haringworth aforeſaid, likewile died of ſuch Eſtate thereof by Proteſtation ſeized, aſter the Death 
of which ſaid John Lord Zeuch the Moiety aforeſaid with the Appurtenances'among other Things 
deſcended to one Richard Lord Zeuch. Saintmaure and Cantelupe, as Son and Heir ot the afore- 
ſaid Joby Lord Zouch, whereby the ſame Richard Lord Zouch into the Moiety aforeſaid with the 
Appurtenances entered, and was thereof ſeized in his Demeſn as of Fee. And the ſame Kichard 
Lord Zouch being ſo ſeized of the Moiety aforeſaid with the Appurtenances, of ſuch Eſtate there- 
of at Stafordſdale in the County of Semer/ſet died by Proteſtation ſeized, after whoſe Death the 
Moiety aforeſaid with the Appurtenances deſcended to him the ſame George Jord Zoucb as Son 
and Heir of the aforeſaid Richard Lord Zouch, whereby he the ſame George Lord Zeuch was and 
yet is of the Moiety aforeſaid with the Appurtenances among other Fhings ſeized in his Demeſn 
as of Fee. And this he is ready to verify, wherefore he prays Judgment if the aforeſaid John Slo- 
wel his Action aforeſaid, contrary to the Fine aforeſaid with the Proclamations aforeſaid levied, 
againſt him ought to have, c. | 

And the aforeſaid John Stowel ſays, that by any Thing before alledged he ought not to be 
precluded from having his Action atoreſaid, becaule he ſays that before the aforetuid 77% Lord 
Zouch had any Thing in the Moiety aforeſaid with the Appurtenances, one Jobn Stove! the Grand- 
father of him the ſaid John Stowel now Demandant, whoſe Heir he is, was ſeized of the fame 


M oiety with the Appurtenances in his Demeſn as of Fee, until the aforeſaid John Lord Z:uch 


the ſaid John Stowe! the Grandfather, Sc. thereof unjuſtly and without Judgment diſſcized, 
whereby the ſame John Lord Zouch was ſeized of the ſaid Moicty with the Appurtcoances in his 
Demeſn as of Fee by Diſſeizin, Sc. And the ſaid 7h Lord Zouch being ſo thereof ſcized by 


that Diſſeizin, the aforeſaid Fine with Proclamations in Form aforeſaid was leyied, as the afore- 
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ſaid George Lord Zouch above thereupon has alledged: And that the aforeſaid Jobn Stotvel the 
Grandfather, Sc. at the aforeſaid Time of the levying the Fine aforeſaid, and of the Proclama- | 1 
tions aforeſaid upon the ſaid Fine above ſuppoſed to be made, was ſurviving and in full Life, viz. 
at Cotherſton in the County of Somerſet ; and afterwards, viz. the 25th Day of Auguſt in the 33d 
Year of the Reign of the aforeſaid late King Henry the Eighth, at Cotberſton aforeſaid the ſame 
John $towel the Grandfather, Sc. died, after whoſe Death the Right of the Moiety aforeſaid de- 
ſcended to him the ſame Jobn Stotmel now Demandant, as Coufin and Heir of the aforeſaid Fohn 
$:0avel the Grandfather, &c. viz. as Son and Heir of Richard Siowel, Son and Heir of the aforeſaid 
John Stowel the Grandfather, &c. he the ſame Fohn Stowe! now Demandant then, viz. the aforeſaid 
Time of the Death of the aforeſaid Joby Stowe! his Grandfather, being within the Age of 21 
Years, viz. of the Age of 6 Years, and no more: And that he the ſame Jobn Stowe! now De- 
mandant afterwards, viz. the 25th Day of Auguft in the 3d and 4th Years of the Reign of Lord 
Philip and Lady Mary late King and Queen of England, came to his full Age of 21 Years, and | 
not before, whereby he the ſame John Stowel now Demandant afterwards, viz. the 22d Day of Oc- 
tober in the aboveſaid 3d and 4th Years of the Reign of the aforeſaid late King and Queen, into 
the Moiety aforeſaid with the Appurtenances upon the Poſſeſſion thereof of the aforeſaid George 
Lord Zouch entered, and was thereof ſeized in his Demeſa as of Fee, until the ſame George Lord 
Zouch him the ſaid Jobn Stowel now Demandant thereof unjuſtly and without Judgment diſſeized, 
as he by his Writ and Declaration aforeſaid above has ſuppoſed. And this he is ready to verify, 
wherefore he prays Judgment and Seizin of the Moiety aforeſaid with the Appurtenances, toge- 
ther with his Damages by Occaſion of the Diſſeizin aforeſaid, to be adjudged to him, c. 

And the aforeſaid George Lord Zouch, by proteſting that the aforelaid Fohn Lord Zouch did not Rcjoinder, 
diſſeize the aforeſaid John Stowel the Grandfather of the Moiety aforeſaid with the Appurtenances, 
by protcſting alſo that he did not diſſeize the aforeſaid Fobn Stowe! now Demandant of the Moiety 
aforeſaid with the Appurtenances, for Plea ſays that the aforeſaid Plea of the aforeſaid John Stowe! 
now Demandant above by replying pleaded is inſufficient in Law to maintain the ſaid John Stowe! 133 — 
now Demandant to have his Action aforeſaid againſt him the ſaid George, and that he has no e 
Neceſſity, nor is by the Law of the Land bound to anſwer that Plea in Manner and Form afore- = 
ſaid pleaded, and this he is ready to verify; wherefore for want of a ſufficient Plea in this Behalf I 
he prays Judgment, and that the aforeſaid Joby Stel now Demandant from having his Action 8 


atoreſaid againſt him may be precluded. ff 

And the aforeſaid Joby Stowel now Demandant, for that he has above by replying alledged Joinder in De- 1 
ſufficient Matter in Law to have and maintain his Action aforeſaid againſt the aforeſaid George, 2 N 
which he is ready to verify, and which ſaid Matter the aforeſaid George does not deny, nor there- 
unco in any wife anſwer, but the ſaid Averment wholly refuſes to admit, as before prays Judg- 
ment and Seizin of the Moiety aforeſaid with the Appurtenances, together with his Damages 
Occaſion of the Diſſcizin aforeſaid, to be adjudged to him, c. And becauſe the Juſtices hete 
will adviſe of and upon the Premiſſes before they give Judgment thereon, Day is given to the 
Parties aforeſaid here until the Octave of St. Hillary to hear their Judgment thereon, becauſe the 
fame Juſtices here thereof not yet, Cc. 6 


H E Cafe was recited in this Manner. Jobn Stowel has demanded againſt George Zouch Lord The CASE. 
Zouch Saintmaure and Cautelupe the Moiety of 80 Meſſuages, 300 Acres of Land, 100 Acres Piſteor levies a 


Fine with Pro- 


of Meadow, 300 Acres of Paſture, 200 Acres of Wood, 1000 Acres of Furze and Heath, 80 Acres clamations, Di- 
of Fider-wood, and 100 Acres of Moor with the Appurtenances in Northmolton, of which the ſaid © *** 3 


Years, and with- 


Ge ge had diſſcized him within 30 Years, Sc. and he alledges his Seizin in the Time of the pre- in 5 Years, dies, 
ſeat Queen. Againſt which the Tenant has pleaded in Bar, that long before the Demandant had in being 


within Age, who 


any Thing, one John Zouch Knight, the Grandfather of the ſaid George, whoſe Heir he is, was after the 5 Years 


ſeized of the fame Moicty in his Demeſn as of Fee. And being ſo ſeized, a Fine was levied in nn 


fifteen Days of Eaſter in the goth Year of the Reign of the late King Henry 8. between Francis within a Year 
Ainſ&orth Complainant and the ſaid Jobn Zouch Deforceant, of the ſame Moiety among other 1 


enters, and ad- 


Things, by the Name, Sc. By which Fine the ſaid Jobn acknowledged the Tenements to Ide that his 
be the Right of the ſaid Francis, as them which he had of his Gift, Fc. And the ſaid Francis laufll, tor her 


wful, for here 


reodered the fame Tenements by the ſame Fine to the ſaid John Zonch for one Month, the Re- 2 1 
mainder over to the ſaid John. and to Ann then his Wife for their Lives, the Remainder to the 7 H. v. 6:6 at. 
right Heirs of the ſaid John: Which Fine fo levied was engroſſed, and after wards in the ſaid Court, Uchedin bis An- 


. . . . 5 ſtor, and in ſuch 
according to the Form of the Statute made in the 4th Year of the Reign of King Henry 7. it was Cie being once 


openly and ſolemnly read and proclaimed in Form following, that is to ſay, four Proclamations mmencet | 
were made the ſame Term, and four others in each of the ſaid three other ſucceeding Terms, be any Intermil- 


which are expreſſed in certain, and he ſays that at the Time of the Readings and Proclamations on dr ivterrup- 
tion of tliem, but 


made, all Pleas in the ſaid Court ceaſed, according to the Form of the ſaid Statute. By Force the Heir, though 
of which Fine the {aid John Zouch and his Wife were ſeized accordingly. And they being ſo WM Agrmutt 


claim within 


feized, the Wife died, and afterwards and before the Writ purchaſed the ſaid John Zouch died by thoſe five Years, 
Proteſtation ſeized, after whoſe Death the ſaid Moiety deſcended to Richard Lord Zouch as Son br he fil be 


barred, and he 


and Heir of the ſaid John; by Reaſon whereof the ſaid Richard entered, and died by Proteſta- Hall not have 


tion feized, after whoſe Death the ſaid Moiety deſcended to the ſaid George as Son and Heir of _ 


the: ſaid Richard, by Reaſon whereof he was and yet is ſeized of the ſaid Moiety in his Demeſn S. P. Co. Lit. 


as of Fee. And this he is ready to verify, and he demands Judgment if the Demandant ought _ 8 


to maintain his Action againſt him, contrary to the Fine aforeſaid with the ſaid Proclamations 2 Med. 225. 
levied. And the Demandant replies, that by any Thing before alledged he ought not to bed N 
barred of his Action, becauſe he ſays that before the ſaid Jobn Zouch had any Thing in the ſaid rg der 
Moiety, Jobn Stowel the Grandtather of the ſame Demandant, whoſe Heir he is, was ſcized of _— 9 


Pract. Counſ. 49, 
71, 76, 77, 78, 104. 2 Bac. Abr. 533. Vin. Abr. tit. Fine W. 4. §4 fo. 262. 
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"+. 14.14, with. Szowel the Demandant, and that he ought to recover. 
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the ſaid Moiety in his Demeſa as of Fee, until the ſaid John Zouch diſſeized him, whereby the ſaid 
Jobn Zouth was ſeized of the ſaid Moiety in his Demeln as of Fee by Diſſeizin. And he being ſo 
ſeized, the ſaid Fine with Proclamations was levied in Form aforeſaid, as the ſaid Tenant has a}. 
ledged. And the ſaid 7obn Stowel the Grandfather at the Time of the ſaid Fine levied, and of 


the ſaid Proclamations ſuppoſed to be made, was in full Life at Cotherſton in the County of So. 
merſet. And afterwards, viz. the 25th Day of Auguſt in the 33d Year of the Reign of the afore- 


ſaid King Henry 8. the ſaid Jobn Stowe! the Grandfather died, after whoſe Death the Right of 
the ſaid Moiety deſcended to the Demandant as his Couſin and Heir, viz. as Son and Heir of 
Richard Stowel, Son and Heir of the ſaid Fohn Stowe! the Grandfather, he the ſame John Stowe! the 
Demandant then, viz. at the Time of the Death of the ſame John Stowe! the Grandfather, being 
within the Age of 21 Years, viz. of the Age of 6 Years, and no more, and that afterwards, viz. 
the 25th Day of Auguſt in the 3d and 4th Years of the Reign of King Philip and A* Mary, 
he the ſaid John Stowel now Demandant came to the full Age of 21 Years, and not before, by 
Reaſon whereof he the ſame Jobn Stowe! now Demandant afterwards, viz. the 22d Day of 085. 
ber in the zd and 4th Years of the Reign of the ſaid late King and Queen, entered into the fame 
Moiety upon the Foſſeſſion of the ſaid George Lord Zouch, and was thereof ſeized in his Demeſn 
as of Fee, until the ſaid George Zouch thereof diſſeized him the ſame Fohn Stowe! now Demandant 
as he by his Writ and Count has alledged, and he demands Judgment, and prays Seizin. And 
the ſaid George, by proteſting that the ſaid 7obn Zouch did not diſſeize the Rid Jobn Stowel the 
Grandfather of the ſaid Moiety, and alſo by proteſting that he himſelf did not diſſeize the ſaid 
Jobn Stowel now Demandant, for Plea demurs upon the Replication, and the Demandant alſo 
Joins in Demurrer. _ 
And the Matter was argued in the Common-Bench in Eaſter Term 6 Elzabeth, by Puttrel 
and Carus Serjeants on the Part of the Lord Zouch the Tenant, and by Harper and Bendloe Ser- 
jeants on the Part of Stowe! the Demandant. And in October afterwards it was argued by the 
Judges of the ſame Place, who diſagreed in Opinion, for Waſſb and Brown argued that the Law 
was with S/owel the Demandant, and Weſton and the Lord Dyer argued to the contrary. Where- 
upon the Judges of the Common-Bench adjourned the Matter into the Exchequer-chamber for 
the further Argument of it. And there it was argued in Eaſter Term 7 Elizabeth by Puttrel 
and Harper, and in O#Zober following by Carus and Bendloe. And whillt this Matter depended 
there in Argument, two of the Juſtices died before they. had made their Arguments in the Ex- 
chequer-chamber, vix. Corbet, one of the Juſtices of the King's-Bench, in whoſe Place Carus was 
made Juſtice, and Anthony Brown, one of the Juſtices of the Common-Bench, . (who was a Judge 
.of profound Learning and great Eloquence, upon whoſe Death the Verſes written under the Re- 
-port of this Caſe fo. 376, were juſtly made, and in the Place of the ſame Brown, Harper was 
made Juſtice. But he and Carus did not argue this Caſe as Juſtices, becauſe they were made 
; Juſtices after the Argument of any of the other Judges who were their Ancients : But after they 
were called to the Office of Juſtices they retained their former Opinions which they had maintain- 
ed when they were Serjeants. But all the other Juſtices, and Saunders Chief Baron of the Ex- 
chequer, argued in the Caſe. And that which I here report of Brown's Argument was made in 


the Common Bench. And Harper and Bendloe, as is aforeſaid, and H/alſþ in both his Arguments, 


and Brown, as is ſaid before, and Saunders Chief Baron of the Exchequer held that the Law was 


Tue point of the And the Point argued was but one, and that was, inaſmuch as the Statute of 4. H. 7. cap. 24. 


Cale. 


much as Part of them attached in Stowel the Grandfather. 


of Fines gives five Years to every Stranger, and here John Stowe! the Grandfather, who was dif- 


| ſeized, was a Stranger to the Fine, and had Liberty to enter or bring his Action within five 
| Years, and he died within five Years, if the ſaid $/owe! the Demandant being his Heir, and be- 


ing within Age at the Time of his Death, and. having ſuffered the firſt five Years to paſs dur- 
ing his Nonage, ſhall have other five Years after he comes of full Age, where the Refidue of the 
five Years attached in his Grandfather, or if he ſhall be bound to the five Years firſt given, inaſ- 

And the Act, excluſive of the Preamble, was divided by one or other of them all that argued 
into four Points, which were thought to contain the Subſtance of the whole Purview of the Act. 

The firſt was, whether or no Stowe! the Demandant ſhall be bound by the Body of the Act 
reſting in theſe Words, viz. the Proclamations being made, the Fine to be a final End, and ſhall con- 
clude as well Privies as Strangers to it, adding thereto the Exception in the Act, or whether or no 
he ſhall be out of it by Reaſon of the Exception. | 

The ſecond was, admitting that Stowe] the Demandant ſhall not be bound by the Body of the 
Act, but ſhall be out of it as being compriſed within the Exception, whether or no he has pur- 
ſued the Time preſcribed afterwards by the Purview of the Act for thoſe who are excepted. 

The third was, admitting that the Demandant is bound by the Body of the Act, and is not 
compriſed within the Exception, whether or no he ſhall be aided by the firſt Saving. 

The fourth was, admitting that the Demandant is bound by the Body of the Act, in that he is 
neither compriſed within the Exception, nor ſhall be aided by the firſt Saving, whether or no he 
is within the ſecond Saving, and ſhall be aided thereby, | | 

And the Equity of the Act was made a fifth Point of the Caſe. And ſome of thoſe who took 
the Law to be with the Demandant argued to ſome of the Points, and others of them to others, 
and ſome to all the Points. But I ſhall not recite at large the Arguments which were made on 
both Sides, for each of the Judges had a whole Day for his Argument in the Exchequer-chamber, 


and the Arguments were very long, and if I ſhould report all that was ſaid, it would make it too 


voluminous, which it is not my Deſign to do, but I ſhall-here ſhew briefly the Rea'ons and Say- 
ings which I thought were the principal and moſt weighty, : 5 
; | | | 5 | nd 
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And by thoſe who argued on Behalf of Srowe!, ſome of whom inveighed againſt ſome of the Points; For the Deninn: 
and others againſt others, and ſome againſt all, it was held and maintained that $:owel the De- *** 

mandant was not bound by the ſaid Act, but was out of the Letter, or out of the Senſe of the 

Letter, of every Branch of it; and if he was within the Reſtraint of any Branch, that he was let 

at large by another Branch, and that he was at Liberty to enter and bring his Action as has done: 

And for the better underſtanding of the Act, and of the Reaſon! of making it, they conſidered 

Fines as they ſtood at the Common Law, and the Force which the Common Law attributes 

to them, and the Incidents thereto, which conſiſts. in three Points. Firſt, the Nature of a Fine 

and it's Puiſſance. Secondly, the Preſervation of ancient Rights by Claim. Thirdly, what 

| Perſon might make Claim. | LOT LI 

And as to this, they ſaid that Fines have been of very great Antiquity at the Common Law, The Aatiquity, /* 
for they have been as long as there has been any Court of Record. And by the Common Law Mares and Fu | Jeu. 
they were the higheſt Aſſurance, and of the greateſt Force and Puiſſance. And fo they ate *t the Common 7 Wa 
termed by the Statute de modo levandi fines. And the Reaſon thereof is, . becauſe they make an oP wp + \ $62 


* exf. 158. Shep. 
End of the Law in bringing Quiet and Repoſe, for the Law has no other End but Repoſe, and Prec. Coun, 59g = 
the Law was ordained to put a Stop to Contention, and to make Peace; and this docs a Fine, — 
and from hence it has it's Name, as the Statute * of Fines ſhews, which ſays, foraſmuch as Fines b _ 


levied in our Court ought and do make an End of Suits, and therefore they are ca led Fines princi pally, „ , ft 1 
c. And in the Beginning of the Fine it ſhews its Name and Quality, for it has theſe Words, This 1. t. 1. 
is the final Agreement, Sc. fo that in the Beginning and End there is Agreement and Pezce. And | | 
the chief Cauſe why it makes Peace and Agreement is, © becauſe it binds all Strangers (except « Shep, Prag. 
thoſe who have Defect), if they do not enter or make their Claim within the Year, and therefore Con. 47- 
it may well be called of great Puiſſance, for there is no other Aſſurance of equal Puiſſance, ex 4 Pollexf. 158. 
cept a Writ of Right, where the Trial is by Battle or the great Aſſize, and ſo the ſaid Statute of 
Fines ſays, and therefore they are called Fines principally, where after waging of Bat le and the great 
Aſfize in their Caſes ever they hold the laſt and final Place. And Saunders laid © that a Recovery by * Co.Litt.2:4:b, 
Writ of Right, where the Trial is by Battle or the great Aſſize, was peremptory to all Strangers, 3-96 8 _ 
if they did not enter, or bring their Action, or make their Claim within a Year after, except ſuch 2 Finch 0. 
Strangers were within Age, or had other Defects as excuſed them from making their Claim * e 5,84. 
within a Tear after the Fine levied, And to this Purpoſe he cited Bracton not as an Author in f See Fitz. Gard 
the Law, for he ſaid that Brafon and Glanvil were not Authors in our Law, but, he ſaid, he 77 4 by all 
cited him as an. Ornament to Diſcourſe where he agrees with the Law. * And Bra#on ſays, Bran was ne- 
competit exceptio ex taciturnitate, et pro defetiu clamei, quando finalis concordia levata eſt, vel recupera- . _ _—_— 
tio in breve de reflo per magnam juratam. And as a Proof that the Law was alſo ſo upon a Re- Law, and ac- * 
covery by Default in a Writ of Right, where final Judgment is given, he cited the Saying of e | 
: Herle in a Formedon in Reverter in“ g. Ed. 3. where he ſays, If you diſſeize me of my Land, Po 358 (e), 4 
+. and afterwards A. brings a Writ of Right againſt you, and you join the Miſe upon the meer hi n cite 
„Right, and make Default aſter the Miſe joined, he ſhall recover to him and to his Heirs for thor, but only as 
«ever, quit of you and your Heirs for ever, and if I don't put in my Claim within the Year 1 
and Day, I am barred for ever,“ for there he ſays, vigilantibus et non dormien:ibus jura ſulve- Suite fs whey 
-niunt. So that, by Herle, Non-claim by a Year and Day upon Recovery by Default in a Writ of 3 
Right, where Judgment final is given, was a good Bar by the Common Law. But he ſaid that 8 
in theſe Caſes of a Recovery in a Writ of Right, and alſo upon a * Fine executory levied, the 49. 
Recovery and the Fine ought to be executed by Entry or Execution by Suit, for Tranſmutation * See Brat. fo. 
of the Poſſeſſion is a Part of Notice to Strangers, and gives them an Opportunity of bringing „ 
their Action, or of making their Entry within the Year and Day afterwards, and unleſs the Reco- , ITT 
very or Fine be executed, none ſhall be barred by Non-claim. ' And to prove this he cited the Caſe co. 31. 65. Fiz. 
in T. 7. Ed. 3. in a Writ of Right, where a Fine levied, and not executed, and Non-claim with- Faux. derecov. 1. 
in the Year and Day after the Fine levied, was pleaded in Bar, and there it is debated whether iS. P. 1 Co gs, 
or no it ſhall be a good Bar, and the Fine was ſur conuſance de droit come ceo que il avoit de ſen o Bec. 
done, and the Land was rendered for Life to the Conuſor, and ſo it continued a Year after with- 101. 
out any Tranſmutation of Poſſeſſion, and there it ſeems by the better Opinion that Nonclaim is, p. vent 
no Bar, and it is there ſaid that if one recovers in a Writ of Right, according to the Opinion 333. : 
of ſome, a Privy and a Stranger ſhall aveid this Recovery, if Claim be not put in within the, , 
Year, but if the Tenant retains the Land all the Time, it is not neceſſary for a Man to put , F., Cen, 
in his Claim. And it was ſaid that one, of the Cauſes why Nonclaim by a Year and a Day nl Clim 7. 
after a Recovery in a Writ of Right, where the Trial is by Battle or the great Aſſize, ſhould s cs. 105.4 
be a Bar, was, in Reſpect of the Notoriety of Battle or the great Aſſize, which is more pub- B 557 
lic and notorious in the Country than Trials in other Actions. And in the other Caſe where Fe 
Judgment final is given by Default, it was ſaid (but not preciſely) that in ſuch Caſe * Proclama- us co. 100. a, 
tion uſed to be made before Judgment, in Order that People might have greater Notice | 
thereof, And for the Sake of this Notoriety the Statute of Fines ordains that Notes and Fines here- l 58 
after to be levied in our Court ſhall be publicly and ſolemnly read, and that in the mean time al Pleas 
ball ceaſe: And this ſhall be at two certain Days in the Week, according to the Diſcretion of the Fuſ- 
| tices, And this perhaps was grounded upon the Uſage (if there was any) of making Proclama- 
tions upon Default in a Writ of Right, to the Intent that the Country might have the ſpeediet 
Notice thereof. And Catline Chief Juſtice of England, and Dyer Chief Juſtice of the Common 
Bench agreed with Saunders, that by the Common Law Non-claim was peremptory to the Right 
of a Stranger, as well after Recovery in a Writ of Right, as in a Fine; and to that Purpeſe they 


Cited divers Authoritirs out of Bratton, Hengham, and others. And Dyer ſaid, he imagined that 
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public Proclamation was made in a Writ of Right upon Default before Judgment, but he had 
never ſeen an Authority thereof. And from this Uſage in a Writ of Right, he ſaid, he conjec. 
tured that the Uſe of making Proclamations in .a Formedon upon Defauit or Reddition wis firſt 
T. 3. H. 4 derived. And hereupon he cited the Caſe in T. 7. H. 4. where in a Formedon againſt three they 


f es in, and confeſſed the Action of the Demandant, wherefore ' Proclamation was made to any 


Fiz. 14. Bro.2-that would come and ſhew why the Demandant ought not to recover upon their Confeſſion; and 
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M. 23. H. i thereupon one came in and ſhewed that he had enfeoffed the Tenants upon Condition of Payment 


of certain Money at a certain Day, which he had paid, and one of the Tenants made one of his 
Servants to bring this Action againſt them, in order to make him loſe his Land. and his Money by 
Colluſion, and he prayed that no Judgment might be given, and upon this the Ter-tenants were 
examined, and upon the Examination the Matter was found; and Kichil ſaid, © the Demandant 
„ in this Writ ſhall not have Judgment before that Gabriel has blown his Horn.” And the 
Tenants found Mainprize to attend the Judgment of the Court, if they could be found Main- 
tainers of this Diſceit. And he ſaid that Firzberbert and Statham, in their Titles f Proclamation, 
ſay that Proclamations ſhall be made in ſuch Caſes, and they add, Quere by what Law.” And ſo 
they who argued on the Part of the Demandant concluded that Fines were of the greateſt Anti- 
quity, and next to a Recovery in a Writ of Right were of the greateſt Force and Puiſſance. 
And hereupon Brown ſaid, that by Reaſon of the Highneſs of a Fine, and of the Peace and Repoſe 
mY | which it carries with it, it may be termed Finis legrs, et Fructus legis, et Exitus legis, et Effectus legis, 
Ie Profece But he and the others ſaid, that notwithſtanding it's Highneſs and Puiſſance, yet in the Con- 
Bon of zacient ſideration of a Fine there is one Thing which is always to be obſerved and coupled with it. 
Wente And that is, the former Rights which Men have to the Land, which the firſt Founders of our 
Law, and the Law always regarded. So that notwithſtanding the Highneſs of the Fine, they made Proviſion 
2 1 the Preſervation of ancient Rights, and it was never their Intent that by raiſing up the one the 
de mace. other ſhould be ſuppreſſed, but that both of them ſhould be guided by Reaſon, and be preſerved 
| within the Limits thereof. And for this Cauſe they ordained a Means to preſerve the ancient 
Right, and that was, by Entry, Action, or Claim within a certain Time, viz. within a Year and 

a Day after the Fine levied, by which Entry, if it was lawtul, or by Recovery by Action the Fine 

was utterly annulled, not only (as Saunders ſaid} againſt him who entered lawfully or recovered, 

but alſo againſt all thoſe who had a-more ancient Right than he who entered or recovered. For, 

he ſaid, after a Fine levied the Poſſeſſion ought to continue a Year and Day according to the Pur- 


port of the Fine, and if it does not, but one enters or recovers, and ſo avoids the Poſſeſſion, then 


the Fine by the Common Law: was avoided not only againſt him but againſt all others that had 
Right paramount, altho' they did not put in their Claim within the Year and Day after the Fine : 
Ind for Proof hereof he cited * 19. Ed. 2. which agrees herewith, fd. And Die r. 
> H. 16 Ed. 2- wards affirmed this, and ſaid, as the Lord, who has annulled by Diſceit a Fine at the Common 
Chim 1. Law, has reſtored the Right to him who levied the Fine, ſo has he, whoſe Entry is lawful, an- 
2 Joſt. 5:3-. nulled the Fine by his Entry within the Year and Day, and put at large the former Right of o- 
Fine F. a. 3. pl. thers, which without Claim or Action by them within the Year and Day would otherwiſe have 
IN been bound. And Saunders went further, and affirmed that if the Right paramount was actually 
bound, yet if the Eſtate which paſſed by the Fine be atterwards defeated, the Right paramount 
is reſtored. And hereupon he put this Caſe, viz. he that abates after the Death of Tenant 
e W-#'s Symb. in Fee-ſimple makes a Feoffment upon Condition, and che Feoffee levies a Fine, and a Year and 
3 = . Day paſſes without Entry or Claim by the Heir, now the Conuſce and all who came under him 
Doug. g. Co. were barred from pleading ſuch Fine before the Statute of Nonclaim; but if afterwards the Con- 
8 Abe dition had been broken, by Reaſon whereof the Abator enters for the Condition broken, then the 
tir. Fine F. a. 3, Heir may have an Aſſize of Mortdanceſtor againſt the Abator, and he has no Defence againſt him, 
A 4 tor he cannot claim by the Conuſee, nor under his Eſtate, for he has defeated his Eſtate, and if 
er Fertan. J. he will plead in Bar of the Aſſize of Mortdanceſtor the Fine levied to the Conuſee, and ſay that he 
has his Eſtate, the Matter of the Avoidance of the Eſtate may be ſhewn in Avoidance of the 
4 Wct's Symb. Concluſion, for he cannot claim Privilege by an Eſtate which he himſelf has defeated. And 
bo geg. be ſaid that the Law ſince the Statute of 4. H. 7, is, that if the Eſtate contained in the Fine be 
Counſ, 99 defeated within the five Years, the Fine has thereby loſt it's Force, not only againſt him who defeated 
it, but againſt all others that had Right or Title paramount, and who did not put in their Claim 

within the five Years after the Proclamations, altho' it be ſo that he who defeated it brought his 
Action within the five Years, and had not Judgment and Execution until ſeven Years were paſſed 
after the Proclamations. And alſo he ſaid that continual Claim upon the Land, or amongſt the 
Neighbours out of the Land, where he dares not enter, ſhall diſturb the Fine if the Entry be law- 
ful. And it was alſo ſaid on this Part, that before the Statute which ouſted Nonclaim, a Stranger 
* But this is no who had Right might come in within the Year, and put in his Claim upon the © Reeerd of the 
w_ quod Catline et Dyer conceſſerunt, and they ſaid that the Entry was thus, viz. * Talis venit et 
Statute of 4. H. apponit clameum ſuum ad terras infra ſcriptas, and it was written, as Dyer ſaid, in the Record of the 
1 CE Foot of the Fine, viz. under the Fine; and, he ſaid, he had ſcen that ſuch Entries were made in 
2 loft. 518. the Reigns of five Kings next before King Edward 3. And Catline alledged that he had ſeen di- 
f SeeFletalib.6. vers Records of ſuch Entries, but he ſaid that the Day of the Entry of the Claim was not put in the 
_—-2 Entry of ſome, ſo that it did not appear in the Records nor was it teſtified that it was entered 
within the Year and Day, but yet, he ſaid, it is to be intended that it was entered within the 
Year and Day, and it was not permitted to be entered after the Year and Day. And he cited 
the Words of Bra#on, who writes that ſuch Claim ought to be made within the Year and Day, 


z Arte 357 (1), but he ſaid that he did not cite him as an * Author in our Law, but for Conſonancy and Order 
| | | where 
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where he agrees with better Authorities. And Dyer ſaid, in 16. Ed. 2. in a Cui in vita à Fine - H. 16. Ed. 2, 
and Nonclam was pleaded againſt the Woman Demandant, and ſhe alledged Claim entered by Cs 
her in the Foot of the Fine; and there was a Variance in her Name, for the Name which ſhe now 25 
uſed was different from the Name in the Entry of the Claim, and yet ſhe there joined. lſſue that 
ſhe was the ſame Perſon who made the Claim upon the Record. And Nate, the Lord Dyer de- 
fined Claim in this Manner, viz. Claim is a Challenge by a Man of the Proptiety or Owperſhip 
of a Thing which he has not in Poſſeſſion, but which is wrongfully detained from hm. Upon 
the whole therefore there were four Claims at the Common Law to avoid Fines, that is to ſay, „ toe. 518. 
two by Record, and two in pais. By Record, one was, a real Action brought within the Year ac- Vin. Abr. tit. 
cording to the Truth of the Caſe, the other was, Entry of Claim in the Record of the Foot of 1. 15. 
the Fine: ' In Pais, one was, a lawful Entry into the Land by him that had Right, and an Expul- 133. Curſon 45. 
ſion of the Conuſee, or Ter tenant; the other was, continual Claim. Where pre thoſe who argu- | 
ed on the Part of Stowel ſaid, that notwithſtanding the Puiſſance of Fines at the Common Law, 
yet — pect was had to ancient Rights, and the Law provided theſe Claims for the Preſervation 
of them. | 63 2297 10 | 
As to the third Point, viz, what Perſons ought to make Claim to avoid being concluded by who ought to 
the Fine, they ſaid that thoſe ought to make it who were Strangers to the Fine, and had preſent Ke Elim. 
Right, for inaſmuch as the Time of Entry, or Action, or Claim was but within the Year, who © 2 inf. 529; 
within the Year had Cauſe thereof ought to make it, and none other. And therefore if there be Le- «, 1:9. 6518. 
nant for Life, the Remainder for Life, the Remainder in Fee; if the firſt Tenant for Life aliens, and Wet's Symb. 
the Alienee devies a Fine, he in the Remainder:for Life may entet and deſeat the Fine, and not he in . . 27% * 


„ 


— 


r in Fee ſhall ever after take Benefit by it, and ſhall avoid the Fine, as Saunders 
it was ſaid, if the Tenant for Life would not make Claim within the Year, but ſuf- e: 1n8. 518. 
to paſs, he in the Reverſion or Remainder was bound at the Common Law, for S Fe. 
hat is, the particular Tenant, and they in the Remainder or Reverſion, had but a 
Year after he Fine levied. And Catline afterwards in his Argument affirming this ſaid, that it 
was a great Miſchief that by the Latches of Tenant for Lite, or Tenant of other particular Eftate, 
he that had the Remainder or Reverſion. in Fee ſhould be bound for ever. And he ſaid that co. Lit. 252. 
this Miſchief was one of the great Cauſes of making the Act of 34. Edw. 3. cap. 16. which. e 
ouſted Nonclaim. And Brown ſaid that the Statute of Weſtminſter 2. cap. 1. provided for the Do 
nor in Tail in this Caſe long before the Statute of 34. Edw. 3. for the Words of the Statute are, 
nor ſhall it be neceſſary. for ſuch Heirs, or thoſe to'whom the Reverſion belongs, to put in their Claim. 

So that this Statute provides that it is not neceſſary for Tenant in Tail to make Claim, ex quo ſe- 

.quitur that Nonclaim ſhall not, prejudice him, nor him in Reverſion, and if the Tenant in Tail 
dies within a Year after the Fine levied, he in the Reverſion by the ſaid Act has no Neceſſity to 
make his Claim. And ſo this Caſe was remedied, from whence it may be collected that before he 
ſhould have been bound. 

But Brown demanded, inaſmuch as Claim is neceſſary for the Salvation of former Rights, who 

ought to make Claim? And to this he faid, as alſo did MWalſb and Saunders, and all that argued 
on the Part of the Demandant, that he who is of full Age ought always to make the Claim with- 
in the Year, for he has Underſtanding and Reaſon to know his Right, and to know wh: ther his 
Entry be lawful, and to enter, or make continual Claim, or bring his Action according to his 
Right. And becauſe ſuch a one has Reaſon and Diſcretion, it is reaſonable that he ſhould be 
bound to'a certain Time. But an Infant has no Reaſon nor Underſtanding, and therefore it would 
be utterly unreaſonable to bind one to a certain Time, who had not Diſcretion to know his Right, | 
nor to underſtand what Action he ſhould bring, nor when or how he ſhould enter or make his 
Claim, for which Reaſon he and others that were in like Caſe were by the Common Law exempt- 
ed from the Law of Non claim. 5 And this was proved by the Implication of the ſaid Act of 5 _. 
Weſftmin&er 2. cap. 1. de donis conditionalibus, which ſays, nor Shall it be neceſſary fer ſuch Heirs, or wp 
thoſe to whom the Reverſion belongs (altho* they ſhall be of full Age, in England, and out of Priſon) to 
put in their Claim; by which Words (altho* they ſhall be of full Age) it is implied that if he was wich- 
in Age, he was not driven by the Common Law to make his Claim. The like appears by the » Stat. 18. Ed. f. 
Statute * de modo levandi fines, which is as follows, viz. Aud the Cauſe why ſuch Solemnity o gt to be Stat 4. 
done in a Fine is, becauſe a Fine is ſo high a Bar, and of jo great Force, and of jo jlrong Nature in ut- | 
ſelf, that it clearly concludeth not only ſuch as be Parties and Privies thereto, and their Heirs, but all * In the Origi- 
ether People of the World, being of full Age, out of Priſon, and of good Memory, and wuhin the four gans: le, 
Seas the Day of the Fine levied, * if they make not their Claim of their Action, within a Year and a 4 de way 
Day by theeGountry. And Note, where ſome Books of the ſaid Stitute have the Words (que le Sass, 1 i 
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Clerk forcloſe, &c. Catline ſaid that it ſhould be as above, que el clere fercloſe, that is, it clearly or which Keaving At 
- utterly forecloſes or concludes ; and he ſaid that the Words (pur le pay) are the ſame in Senſe 13 oy 
with pur le pais, that is, that the Action ſhall be tried by the Country, viz. by 12 Men. Where- ny hes Soap | 

| fore inaſmuch as the Statute ſays that a Fine clearly concludes all Men who are of full Age, out abrdgnent of 
of Priſon, and of good Memory, and within the four Seas, therein it is implied that they who th. Statutes Pro- | 


poles another, 


were within Age, or lay under the other Defects, were not bound to make Claim. And all this which he cays is 4 
is grounded upon good Reaſon, for an Infant being void of Senſe cannot know his Right, nor ee probable {ol 


R-ading, thus, 


underſtand what Action is proper to be brought for it, nor can he make his Claim, or do other #4 re merten: 


Acts which require Diſcretion. * And in the like Caſe is he who is of unſound Memory. $7 {in ev 


| | \/ 
o le pais, dein lan et le jour, againſt the Conſtruction here aſtet made by Catlize upon the Words pur le pay, Co. oo. a, b. Fitta lib. 6. cap. 4 . 
Weſt's Symb. pt 2. ſo, 67. b. x Fleta lib, 6, cap, 54. Y 1. | cM | 
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| ac. Ii And he that is in Priſon at the Time of the Fine levied, who by Intendment of Law is ke 


4. Fleta lik, 67" cloſe, and without Conference with others, or Intelligence of Things abroad, and who has not 
Vf. 54: 37- Liberty to go at large to make Entry or Claim, or to ſeek Counſel, as alſo he that is beyond Sea at 
ImprifonmentD. the Time of the Fine levied, who is preſumed not to have Knowledge of any Thing done in Eng- 
|. 2 Weſt's . and, ought not in Reaſon to be bound by their Default of Claim, for they are as void, in Intend- 
63. a, Shep. ent of Law, of any Knowledge of the Fine I-vied, as an Infant or Man of unſound Memory are 
Pract. Counſ. 75. Of Senſe and Reaſon, and therefore they ſhall not be bound to make Claim. © But Dyer ſaid that 
d Fleta lib. 6. 4 Feme-covert is not mentioned in any of the Acts, but ſhe ſhould be bound by Nonclaim, for 
n „ - ſhe had a Huſband who might make Claim. And he ſaid that in one of the Precedents which he 
© Co. Litt. #62. had ſeen, a Claim was entered in the Foot of the Fine by Baron and Feme. And Saunders ſaid, 
- Sree ray that an Infant and the others who were not bound to make Claim within a Year and Day, and 
2. fo. 68.2. their Heirs, were exempted from making Claim! at any Time, for the Infant was not bound to 
See Hob. 95. make Claim within a Year and Day after he came of full Age, nor he of unſound Memory with. 
in a Year and Day after his Memory was reſtored, nor he in Priſon or beyond Sea after he became 
at large or within the Realm, but they were at large for ever by the Common Law, and bound 
41 b. Accel fo no Time. And Brown faid, that if a Diſſeizor had levied a Fine before the Statute of Non- 
Pen 365 (=), Claim, the Diſſeizee then being of full Age, and the Diſſeizee had died within a Year, before En- 
3 1 *ea try or Claim made, or Action brought, and the Right had deſcended to his Son and Heir within 
Contra Poſt 372 Age, he was at large, and was not bound by it's having firſt attached in his Father; for! the ſame 
(*) p e. Reaſon which would have exempted him from making Claim within a Year and Day (being an 
| Infant), if he had had the Right lat the Time of the Fine levied, exempts him (being an Infant) 
now that he has the Right by Deſcent within the Lear and Day, for no Folly ſhall be imputed 
to his Father for not entering or making Claim, inaſmuch as he had Time to do it during the 
whole Year and Day, and he could not be ſaid to have committed Folly in ſurceafing his Time 
until the whole Time was elapſed, becauſe he died before it was elapſed, and when his Right de- 
ſcended to the. Infant, he was not bound to Time in this Caſe any more than in the other where 
he had the Right at the Time of the Fine levied, ſo that the Reaſon of he Common 
Law is the ſame in both the Caſes. And Saunders ſaid, if there was Tenant for Life, with Re- 
mainder for Life, and the Reverſion- or Remainder in Fee to an Infant, the firſt Tenant for Life 
aliened, and a Fine was levied, now the Tenant for Life in Remainder ought to enter or make 
the Claim, but if he had died within the Year and Day, the Infant was at large, and ſhould not 
be bound, altho* the Year and Day had been paſſed without Entry, Action, or Claim by him, 
cauſa apparet ex ditto Brown. . e | 
Wherefore they who held the Law to be with Szewel concluded that Fines were of the greateſt 
Force by the Common Law, but yet not ſo great as to deſtroy former Rights, which were much 
regarded, and for the Preſervation whereof a Time was given, out of which Time Infants were 
exempted. And afterwards, viz, by the Act of 34. Edw. 3. cap. 16. Nonclaim was oufted, 
Saunders ſaid that one of the great Cauſes thereof was the troubleſome Times of War, which hin- 
* Bcoth 101. dered the People in thoſe Days from taking Notice of Fines, and from making their Claims. And 
NI he ſaid that by Equity thereof the Law of Nonclaim is taken away in a Writ of Right, for there 
was the ſame Realon in both the Caſes, and the Law which in Words took away the one, in Senſe 
f Co. Lite, 262. took away the other. Cat/ine held that the Unreaſonableneſs of the Law, in that they in Rever- 
b. Ante 3:9 (/ ſion or Remainder were bound by the Latches or Maliciouſneſs of the particular Tenants for Lite, 
fer cal who would not enter or make Claim within the Year and Day, was one of the great Cauſes of 
the Repeal of the Statute of Nonclaim. The Law of Nonclaim being ouſted, they who held the 
Law to be with the Demandant ſaid, that in Proceſs of Time a Defect was found in the Validity 
of Fines, for whereas they uſed to be the ſtrongeſt Aſſurance that People could have of their In- 
heritances, after the Statute which ouſted Nonclaim they loſt their Force, and became very weak, 
11 Finch 254+ and in Effect nothing more than * Feoffments of Record, by Reaſon whereof the Security of Men's 
2 Finch 2790 Inheritances was taken away, and the Foundation which eſtabliſhed them was broken up, which 
introduced great Strife and Contention amongſt the Subjects of the Realm, and which the Mak- 
ers of the Act of 4. H. 7. intended to reform, as it appears by the Preamble of the ſaid AR, where- 
by it ſeems they had three Things in View. The firſt was, to enhance the Reputation of Fines, 
and to make them of a puiſſant Nature. Secondly, to preſerve ancient Rights, ſo that they were 
purſued within a certain Time. Thirdly, if the ancient Right at the Time of the Fine levied, or 
after within the Time limited, was in an Infant, or others who had not Reaſon or Knowledge of the 
Fine, or wanted Liberty, to favour them until ſuch Time as the Impediments were removed, and 
then to give them ſufficient Time to purſue their Right. In which three Points the Makers 
of the Act of 4. H. 7. ſeem to have purſued the Reaſon of the ancient Common Law in Fines be- 
fore the Statute of Nonclaim was ouſted. And in ſo doing they built upon a firm Foundation. 
And for the better apprehending the ſame, every Branch of the Act is to be conſidered by itſelf, 
which being done, it will appear that $/owel now Demandant is out of the Letter, or at leaſt out 
of the Senſe of the Letter, of every Branch, and if he is within the Letter of any Branch, he is 
let at large by ſome other Branch, and fo is at Liberty. 

1 Point. And as to the Body of the Act, (which is the firſt of the four Diviſions) it conſiſts in the'e 
Whether the Words of Ordinance, viz. And the ſaid Proclamations ſo had and made, the Fine 10 be a final End, 
—— the and conclude as well Privies as Strangers to the ſame, except Women covert, other than be Parties to 
od 20m the ſaid Fine, and every Perſon then being within the Age of 21 Years, in Priſon, or out of this Ream, 
„ or not of whole Mind at the Time of the ſaid Fine levied, not Parties to ſuch Fine. Which Words are 
to be conſidered, And here it is to be obſerved, that this Ordinance is general, viz. that the Halt 
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ſhall be a final End, and ſhall conclude as well Privies as Strangers; which Words, if the Act had! Dy. 3 pl. 3. 4 
ſtopped there, would have concluded all, and the Act might have been called general in Letter, Jab? 

but afterwards it excepts Infants, and the others contained in the Exception. In which Caſe » Cart. 99, Cur- 
Harper, Bendloe, Walſh, Brown and Saunders allo ſaid, it is to be known that that which is ex- ben 33. 
cepted out of the Act is out of the Proviſion of the Act, and there is no Ordinance made in Re- 

lation to it; but it is as fully exempted out of the Act, as if the Act had never been made. AS goons. Cal. 
a Feoffment of a Manor, except an Acre, makes the Acre never to pals, as Harper ſaid. 8 


* And 47. 4. 
a Leaſe of all my Lands in Dale, except White-Acre, is as void for J/hite-Acre as if no Leaſe had a can. 99. Cur- 
been made. And a Gift of my Horſes, except my black Horſe, is as void for my black Horſe ſon 337. 
as if no Gift had been made; for that which is exce 


pted out of the general Words is in the ſame 
Caſe as if nothing had ever been ſpoken of it, And alfs ſaid that there is a Diverſity between 


an Exception and a Saving, for an Exception exempts clearly, but a Saving goes to the Matters 
touched, and does not exempt. And ſo this general Purview, that the Fine ſhall conclude Stran- 

gers, except Women-covert, Infants, and Perſons out of the Realm, and of unſound Memory, 

is made only againſt others than thoſe that are excepted, and is of the ſame Effect, as to Stran- 

gers, as if the Act had ſaid that the Fine ſhall be a final End, and ſhall conclude all Strangers be- 

ing diſcovert, of full Age, not in Priſon, and of found Memory, and none others, and againſt 

ſuch as are not in ſuch Degree it is a general Act, and againſt no other Strangers. Then here 
Stowel the Grandfather was a Stranger to the Fine, and of full Age at the Time of the Fine le- 

vied, ergo he was bound, but Szewe! the Demandant was a Stranger to the Fine, and within Age 

at the Time of the Fine levied, ergo he is excepted, and is in the ſame Degree as if the Act had 

never been made; ſo that he is at Liberty and bound to no Time within Age or at full Age, if 

there had been no other Words afterwards in the Act, and therefore if Score! now Demandant ,-7 
had had Right at the Time of the Fine levied, he had been left at large by this Exception, # ; 
and might have entered or claimed the Land 40 or 30 Years after, if there had been no further 
Proviſion in the Act; for which Reaſon in order to bind to a certain Time Infants and others who | 

were excepted, the Clauſe atterwards was made, which binds them to five Years next after their 
Imperfections or Impediments removed, within which if they don't purſue their Actions or enter, 

the laſt Clauſe concludes them. So that thoſe who are let at large by the Exception are reſtrained 

by the laſt Clauſe made touching them, which laſt Clauſe is entirely to the Diſadvantage of thoſe 

who are contained in the Exceprion. 

But, they ſaid, it has been objected by ſome of thoſe who argued on the other Side, that the 
Infants and others contained in the Exception ought to be taken for ſuch as had Right at the Time 
of the Fine levied, for, it has been faid, why ſhould they be excepted if they had no Right ? For 
if they have no Right, they may be barred without any Fine with Proclamations, viz. by Tra- 
verſe of their Right, and the Statute was made to conclude thoſe that had Right, and were re- 
miſs in making their Entry, Claim, or Suit, and none others, for it is not neceſſary to make a 
Law to bind thoſe who have no Right, and who may be eaſily barred for Default of Right, but 
the Act was made to conclude thoſe of their Right who had Right, and were remiſs, as is afore- 
ſaid, and none others, out of which general Purview made to conclude thoſe who had Right they 
are excepted who are named in the Exception, and who had been touched by the Generality of 
the Purview, if no Exception had been made, which Perſons ſo excepted were intended by the 
Makers of the Act to have Right at the Time of the Fine levied; and this (ſay they) is proved 
by the Clauſe afterwards, which binds them to a certain Time, the Words whereof are, that 
thoſe excepied having any Right or Title, or Cauſe of Action to any of the ſaid Lands or Hereditaments 
ſhall take their Attions or Entries within five Years next after they come and be of full Age of 21 Years, 
out of Priſon, uncovert, within this Realm, and of whole Mind; which Word (having Right or 
Title) (ſay they) ought to be intended having at the Time of the Fine levied, and in Senſe a- 
mounts to the ſame as if it had been expreſſed © having at the Time of the Fine levied any 
c Right, or Title, or Cauſe of Action to the Lands, c.“ So that this Branch (ſay they) proves 
that the Exception was intended of ſuch Perſons, and no others, as had Right or Title at the Time 
of the Fine levied ; and ſuch (ſay they) was not the Demandant here, for at the Time of the Fine 
levied, and alſo of the Proclamations made, the Right was in Stowe! the Grandfather, and not in 
Stowe! the Demandant, for the Right came to him afterwards, ſo that the Demandant is out of 
the Exception. In Anſwer to this Objection they urged, and eſpecially Brown ſtrongly, that 
the general Purview, which excludes Strangers, was not only made againſt thoſe who had Right, 
but againſt all others who would pretend Title, though they had no Right, for the Deſiga of 
the Statute was to eltabliſh general Peace and Quiet, and to bar as well a Pretence of Right, where 
there was no Right in Fact, as where there was one. For if one who has no Right will pretend 
an Action againſt the Conuſee of a Fine after the five Years, he ſha'l plead the Fine with Pro- 
clamations againſt him as well as if he had had a Right, and ſhall not be driven to confeſs that 
there ever was a Right in him. So that the Right is never examinable where he pleads the Fine 
and Proclamations, but there he ſhall demand Judgment if againſt the Fine with Proclamations 
levied the Demandant ought to maintain his Action, and fo he ſhall © rely upon the. Concluſion , uu 
without confeſſing any Right in the Demandant ; and thus the Concluſion and Bar by the Fine 
is by the Intent of the Makers of the Act made unwerſal, viz. as well againſt a pretended Right, 
where there is no Right in Fact, as where there was a Right, and it is loſt by Latches, and be- 
ing ſo taken it is made more univerſal, and contributes more to the public Repoſe of the Realm. 
Wherefore the Purview was made againſt all Strangers generally, viz. as well Infants as Men of 
full Age, whether they had Kight or not. And accordingly the Exception is made generally, 
viz, except Momen- covert, and every Perſon being within the Age of 21 Years, &c. and it does not 
fay e Women covert, or Infants having Right at the Time of the Fine levied,” but as general 
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Stowel verſus Lord Zouch. in Cam. Scacc. 


as the Purview wis, ſo general is the Exception, that is to ſay, the Perſons of Infants are ex- 


nnn... 


cepted generally, and not ſuch Infants only as have Right. And therefore Sowel now Deman- 
dant, who was a Perſon within the Age of 21 Years at the Time of the Fine levied, is abſo- 
Jutely excepted out of the Purview, and conſequently out of the Body of the Act, for that which 
is excepted out of the Purview is not any Part of the Purview. 

But, they ſaid, the Counſel on the other Side, (who argued that Stowel the Demandant, who 
is out of the expreſs Letter, is comprehended within the Purview) have ſought Help from the 
Intent of the Makers of the Act, which Intent is not found in the expreſs Letter of the Purview 
and Exception, but is gathered from Reaſon, and for the better Illuſtration thereof they have 
collected a Preſumption from another Clauſe, viz. from the Clauſe made touching thoſe who are 
excepted, where the ſaid Words are, viz, having any Right or Title, or Cauſe of Aion. Where. 
upon Brown ſaid to thoſe of the contrary Opinion to him, remember this, and allow us the like 
reaſonable Intent, and Aid of other Clauſes to prove the Intent, where the expreſs Letter fails. 
And as to this laſt Clauſe, he ſaid, it is firſt to be remembered that all Infants, who had Right 
at the Time of the Fine levied, were excepted, and alſo all Infants who had not Right at the 
Time of the Fine levied were excepted. And this laſt Branch enacts, that all Nomen- covert not 
Parties to the Fine, and every Perſon within Age, in Priſon, or out of the Realm, and not of whole 


Mind at the Time of the Fine levied and ingroſſed, and by the Af before excepted, having any Right 


or Title, or Cauſe of Action to the Lands, ſhall take their Actions or lawful Entry according to their 
Right and Title within five Years after they come and be of full Age of 21 Years, out of Priſon, diſ- 
covert, c. So that it does not ſay, having at the Time of the Fine, but having generally, which 
ſhall be intended (as Bendloe, Brown, and Saunders ſaid) having at the Time of their Entry or 
Suit taken within the five Years, and not having at the Time of the Fine levied only. For it 
might be that an Infant had Right at the Time of the Fine levied, and had not Right when he 
came of full Age, and in ſuch Caſe the Statute does not intend to give him Entry or Action 
at his full Age. And if the Word (having) ſhould be intended at the Time of the Fine levied, 
then by the Words he ſhall have an Action or Entry which was lawful at that Time, which can- 
not be ſo intended, but (having) muſt of Neceſſity be underſtood, Having at the Time of the Suit 
or Entry taken within the five Years, whether this Right was veſted in him at the Time of the 
Fine levied, or afterwards came to him within Age, as in our Caſe it did in Fact. And although 
Infants were excepted generally, that is to ſay, as well thoſe who had Right at the Time of the Fine 


levied, as others who had no Right, yet it was to no Purpoſe to bind any to the Time of five Years 


but thoſe who had Right at their full Age, and at the Time of the Action or Entry taken with- 
in the five Years, for the former Right which was in the Perſons excepted at the Time of the 
Fine levied was not ſo much the Cauſe of binding them to a certain Time, as the Right which 


they had at the Time of the Action or Entry taken within the five Years after their full Age, or 


Imperfections or Impediments removed, fo that this Right which they then had, and none other, 
is the effectual Cauſe of binding them to Action or Entry within five Years next after their full 
Age, or the other Imperfections or Impediments removed; for which Reaſon there does not ap- 
pear any Kind of Intent in this laſt Clauſe that the Perſons excepted ſhould have Right at 
the Time of the Fine levied, but there is great Reaſon to take the Word (Saving) according 
to its literal Senſe and Meaning, viz, at the Time of the Action or Entry taken. Where- 
fore there is no Word in the Exception, nor in the Clauſe for the Direction of the Perſons ex- 
cepted, nor in any Clauſe afterwards, which induces us to think that it was the Intent of the Ma- 
kers of the Act that the Perſons excepted ſhould be ſuch only as had Right at the Time of the 
Fine levied. But it is within the Words and Intent alſo of the Act, that they who had not Right 
at the Time of the Fine levied are excepted as well as the others, and that they, if the Right 
comes to them during their Nonage, ſhall have five Years after their full Age, as well as the 
others who had Right at the Time of the Fine levied, and which continued in them until their 
full Age. Whereupon it follows that S/owwet the Demandant, who had not Right at the Time of 
the Fine levied, was excepted ; and for the Right which came to him during his Nonage, he 
had five Years after his full Age to enter or bring his Action. = 

And further Brown argued and faid, that if no Infant is excepted but ſuch as had Right at 
the Time of the Fine levied, from thence it follows that Szowel the Demandant was not bound by 
the Purview before the Exception, becauſe he had not Right at the Time of the Fine levied, for 
the Act excepts none but thoſe who were bound before, for it is not the Nature of an Excep- 
tion to except a Thing not comprehended before, and it would be in vain and idle to except one 
who was not bound before. And allo it is to be intended that the Purview was not more full a- 
gainſt any Strangers than the Exception is as to Infant Strangers. So that the Latitude of the Ex- 
ception is meaſured by the Latitude of the Purview, for it was the Intention of the Act to ex- 
empt out of the whole Purview Infants and the others contained in the Exception, inaſmuch as 
they could not know how to enter or * their Action by Reaſon of their Want of Diſcretion, 
and other Defects, ex quo ſequitur that if no Infant is excepted but ſuch as had Right at the 
Time of the Fine levied, then the Purview, which was not larger than the Exception, was againſt 
none but thoſe who had Right at the Time of the Fine levied. And then inaſmuch as Stowe! 
the Demandant was not excepted, becauſe he had no Right at the Time of the Fine levied, ergo 
he was not bound by the Purview, which was only againſt thoſe who had Right, and therefore 
Stowel now Demandant is at large. So that by neceſſary Conſequence the Argument and the Con- 
cluſion thereof is retorted upon him who alledges that Szowel the Demandant, who was a Stran- 
ger, and had not Right, was not excepted, for from thence it will follow that he was not bound 
by the Premiſſes of the Act. And therefore, as it ſeemed to him, gudcungue vid data, viz. whe- 


ther Stowe! the Demandant is excepted or not, he is not bound. For it he was bound by he 
a> | 8 | Pur- 
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the Time of the Fine levied he was of the 
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Purview, he is afterwards excepted, and if he was not bound by the Purview, there is no Ne- 
ceſſity for him to be excepted, as he is left at large. So that he is out of the Body of the Act 
conſiſting of the Purview and the Exception, that is, he is out of the Letter and Intent thereof 
by both the Arguments, Whether he is compriſed within the Exception or not, and ſo he is at 
large, and has Time to enter within five Years after his full Age. 

Then as to the ſecond Point, viz, admitting that Stowe] now Demandant is compriſed within 


2 Point, 
the Exception, whether or no he has purſued the Time preſcribed within the Branch afterwards 12 that 
made touching the Perſons excepted, which Branch binds them to take their Actions 


Ns e. ey. 4 or lawful n ben bunt by 
Entry according to their Right and Title within five Years next after they come and be of the the Body of the 
Age of 21 Years, out of Priſon, uncovert, within this Realm, and of whole Mind; and if they _ 1 
neglect ſo to do, that they ſhall be concluded for ever by the ſaid Fine, And as to this, it ap- in the Receptions 
pears plainly by the Pleading that he has purſued the Time limited in the ſaid Clauſe. 


whether or no he 
For at has purſued the 
Age of 3 Years and a few Months 


at the Time of Time preſcribed 
the Death of his Grandfather, which was the 25th Day of Auguſt anno 3 3. Hen. 8. he was of the N Brann 
Age of 6 Years, at which Time the Right firſt veſted in him, and he continued within Age un- binds the Per- 
til the 25th Day of Auguſt anno 4 Mary, when he came of full Age; and the 22d Day of Oober "yum iter 
then next following, which is within 5 Years after his full Age, he entered, whereupon he has their Imperfec- 
brought this Action, ſo that without Queſtion he has fully purſued the Tenor of that Branch. eve? 
And as to the third Point, v/z. admitting that the Demandant and his Grandfather alſo is bound; Point. 
by the Body of the Act, and that the Demandant is not compriſed within the Exception, whether aumitiog that 
or no he ſhall be aided by the firſt Saving. And as to this, Walſh, Brown, and Saunders held that the Demandant 
Stotoel the Demandant ſhall be aided by the Senſe and reaſonable Conſtruction of the Words of Body of the AQ, 
the firſt Saving. And firſt of all they ſaid, that Acts of Parliament are Laws poblitive which 2 29: com- 
conſiſt of two Parts. The firſt is, the Words of the Act, the other is the Senſe, for the Letter 1 
without the Senſe does not make the Law, but the Letter and the Senſe together, and every one 2 
that would be acquainted with the Law poſitive ought to underſtand them both. And the Way A= 
to apprehend the Senſe is to conlider the common Law, which is the Ancient of every politive , Hardr. 208. 
Law (as Brown ſaid), and has a Place in the Expoſition of the Law poſitive ; and thereby the Antes (4) Peg 
Miſchiefs and Inconveniences, which are in the Letter, are to be conſidered and avoided by the 455 (0.467 ('} 
Application of Reaſon, and by putting ſuch * Conſtruction upon the Letter of the Law poſitive » pos 364 (. 
as ſhall exclude all Rigours and Miſchiefs, and ſtand with Equity and good Reaſon. Then here 
the Words of the Act are, that the Fine ſhall conclude as well Privies as Strangers, ſuch is the 
Letter. But who is a Privy, and who 1s a Stranger, the Letter does not ſhew, as Brown ſaid, but 
this the common Law, which is a Maſter in Expoſition, ſhews us, viz. © he is a Privy who is not « 9, Bendl. x77, 
Party, and between whom and the Party there is Privity of Blood, as the Heir: For properly 
thoſe who levy the Fine are diſtant Parties, and their Heirs are Privies, and the Fine now con- 
cludes Privies, for all Privies were not concluded before, as the Heirs in Tail, but Parties were 
concluded by a Fine at common Law, and therefore it was not neceſſary that the Letter ſhould 
extend to them. And Strangers are thoſe who are not Parties to the Fine, nor Privies, as Sto- 4 0. Bendl, 177. 
wel the Grandfather here was, who is a mere Stranger to the Fine, and to the Blood of the Par- 
ties to the Fine, and therefore he is included and touched by the Body of the Act. Yet, Sir, 
there is a Saving 1% him and his Heirs, ſuch Right, Claim, and Intereſt as they bad to or in the la 
Lands at the Time of ſuch Fine engroſſed, ſo that they purſue their Title, Claim, or intereſt by Way 
of Action or lawful Entry within five Years next after the Proclamations had or made. And there- 
fore although the Fine is made a final Concluſion to Strangers, yet the Makers of the Act had 
Regard to former Rights, and ordained Remedy for the Preſervation of them, which was a- 
greeable to the Nature and Conſideration of a Fine at the common Law before the Statute of Non- 
claim, viz. in giving Time to make Claim thereto. So that it ſeems the Reaſon of the com- 
mon Law is the Foundation of this Act, and therefore the Fine after the Proclamations is be- 


come of great Force and Puiſſance, but nevertheleſs the former Right is ſaved. And to ſuch 


Intent was the firſt Saving made, by which the Right which is confeſſed to be in S:owvel the Grand- 
father is ſaved not only to him but to his Heirs alſo, ſo that they purſue their Title, Claim, or 
Intereſt by Action or lawful Entry within five Years after the Proclamations had or made. And 
ſo it is to be noted that Time 1s given to him and to his Heirs to purſue the Right within five 
Years, So that he and his Heirs have Election given them to commence the Purſuit of their 
Right at what Day they pleaſe within the five Years, and it ſhall not be accounted the Folly of 
him or his Heirs if they protract the Time until the laſt Year, or the laſt Day, becauſe the Act 
gives them Election at what Time to purſue it within the five Years, ſo that no Folly or Latches 
can be imputed to S el the Grandfather or to his Heirs, until the whole five Years are elapſed. 
And then when Seel the Grandfather is dead in the mean Time by the Hand of God, and the 
Right is deſcended to his Heir, who is under the Age of 6 Years, it was not the Intention of 
the Makers of the Act that ſuch Heir ſhould be driven to make his Claim by Action or Entry, 
tor at ſuch Age he has no Underſtanding nor Diſcretion to know his Right, nor to make Entry, 
or commence Suit, and ſuch Perſons were never intended by the Makers of the Act; but the 
Saving is general to him and to his Heirs, wherein Stowel the Demandant is included, becauſe 
he is Heir to him who had the Right. But there is a Condition in the Saving, viz. ſo that they 
purſue their Title, Sc. which Word (hey) is as much as that he and his Heirs ſhall purſue their 
Title, Se. within five Years ; and there the Heirs intended are ſuch as are of full Age, of whole 
Mind, uncovert, at large, out of Priſon, and within the Realm, for ſuch had the full Uſe of 
Reaſon, and were free from any Impediments, and Folly might be imputed to them in not pur- 
ſuing their Right, and the Makers of the Act never intended to bind any who had Right, but 
thoſe only to whom I .atches of Suit or Entry might be imputed. And Latches of Suit or Entry 


cannot be imputed to an Infant, whom God has not endowed with Underſtanding or Reaſon, for | 


if 


Stowel ver/us Lord Zouch. in Cam. Scacc. 362 
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« Ante 363 (b. if he ſhould take an Action, his Right and his Action might be ſuch as a Writ of Right, and 
Per Brun the like, which he could not proſecute, nor compel the other Party to anſwer to during his Non. 
b N. 36. Ea. z. age, but the Parol ſhould demur, and then it would be in vain to force one to take an Action 


gs mar during his Nonage, which he cannot proſecute, nor compel the other Party to anſwer to during 
(ezine Failer, his Nonage, and ſuch never was the Intent of the Makers of the Act: But the Heirs meant 


&c.13.1-4.H.7- by the Act ſhall be taken in a reaſonable Senſe for ſuch as are of full Age, and void of 


Bro. Coverture the other Imperfections or Impediments, and this as ſtrongly as if the Words had been expreſs. 


— ly thus, viz. ſo that the Parties who have Right and their Heirs of full Age, of whole Mind, 


Affzes 146. a. and void of the other Defects or Impediments purſue their Title, &c. within five Years, Sc. For, 


Ow of 0-4 as it has been ſaid before, ſuch Conſtruction ought to be made of the Words of Acts of Parlia- 


2 Inſt. 414. ment as may beſt ſtand with Equity and Reaſon, and moſtly avoid Rigour and Miſchief. And 
ner., tf the Word ( Heirs) ſhould be ſo expounded here as to comprehend Infants perhaps but of a Year 

3 Bac. Abr. 131. old or under, who cannot ſpeak, and to impute Latches to them, ſo that they ſhall loſe their 
pin. Av: "+ Right for Default of Suit or Claim during the Time that they are void of Reaſon and Under. 
pl. 6. 7. t Eu- ſtanding by the Inſtitution of God himſelf, would be very hard and inconvenient, And hereupon 
fant G. pr 13. Saznders ſaid that by the Act of Weſtminſter 2. cap. 25. if one named 4 Diſſeizor in Aſſize vouches a 
FA. Bac. Abr. Record, and fails at the Day, be ſhall be impriſoned for a Year, * yet if an Infant named a Diſſeizor 

/ vouches a Record and fails, he ſhall not be impriſoned, as it is adjudged in our Books, notwith- 


d 1 H. H. P. C. . A , g ; , 
_ 1 Show. $4, ſtanding he is contained in the Letter of the Statute, as Szowe! the Demandant is here in the 


3 Bac. Abr. 131. Name of Heir, but foraſmuch as he has not Diſcretion, the Expoſitors of the Law heretofore 


* Bro..Cover- have taken it that an Infant was not intended in ſuch Caſe, although he was comprehended in 


care p e. the Letter as well as another, and accordingly it has been adjudged. So, he ſaid, if an In- 


— — fant is a Bailiff or Receiver, and he accounts before Auditors aſſigned, and is found in Arrears, 
CA. Lis, 380. ö. the Auditors cannot commit him to the next Goal, and yet the Statute of Veſtminſter 2. cap. 11. 
1 8 407. is general in ſuch Caſe, viz. that they may commit all Bailiffs and Receivers, but an Infant who 
1 Shoss 31. Vin. has not Diſcretion is not intended by the reaſonable Senſe of the Letter, nor is he bound by the Act. 


22 Entant* So Walſb and he allo ſaid, that if an Infant be convicted of the Raviſhment of another's Ward, he 
contra 1 Show, ſhall not be impriſoned for the King's Fine, and yet the Statute of Merton cap. 6. is general 
83, Per Eyre I. in this Caſe, viz. whatſoever Layman ſhall be convitt thereof, he ſhall be impriſoned. And hereupon 
f Godb. 365. MWalſi ſaid that if a Woman conſents to a Raviſher, the next of Blood to whom, Cc. ſhall have 
2 Vin. Abr. tit. Title to enter, Sc. by the Statute of 6KRich. 2. cap. b. yet if a Feme-infant be raviſhed, and ſhe con- 
EnfantB.2-pl-7- ſents to the Raviſher before the Age of 12 Years, the Heir or next of Blood to whom the Land 
b 27 AM, pl. za. ought to come, c. ſhall not enter, and yet ſhe is within the Letter, viz. if Ladies, Daughters, 
TIN and other Women conſent, but ſhe being of that Age is under the Age of Conſent, becauſe ſhe is 
Per Friſot. Dr. & without Diſcretion ; ſo that though ſhe is within the Purview of the Act by the Generality of 
— of zi the Words, yet ſhe is let out of it by the Help of the reaſonable Conſtruction made of them. And 
Litt. $493. ſſo here the Word (Heirs) ought to be intended Heirs of full Age, for if we conſider the Nature 
i T. 35. H. 6. [of the Act which they are to do, viz. to purſue their Action or Claim, it will ſhew us the mani- 
72 eſt Neceſſity of making a reaſonable Expoſition, that is, it will inform us that where Acts of 
Fitz, Entry con Parliament injoin the doing ot any Thing which requires ſound and perfect Reaſon in the Execu- 
oo 24 tion of it, as the proſecuting of Suits does, the Makers of the Act did not intend it to be done by 
x Co. 140. 2, (fhem who have not Perfect Reaſon, fof if ſo, their Law would be utterly againſt Reaſon, for to in- 
8 fiſt that an Infant or Man of unſound Mind, who have no Reaſon, but live in Ignorance invin- 
| ſcible (as Saunders termed it) ſhall uſe Reaſon, or elſe that they ſhall loſe their Inheritance, would 
40. . abe very unreaſonable, which is never to be preſumed in the Legiſlature. So that Diſcretion in 
. the Expoſition of a Statute always mitigates the Violence of the Letter, as Walſb termed it. 
38. pl. 21. Par But an Infant ſhall be bound by the Statute of Cefſavit and of Waſt, and the like, although 
3 CIDER thoſe Statutes are general, for Ceſſer is an Injury to the Lord, and Waſt is injurious to the Leſ- 


lib. 2. cap, 28. ſor, and he himſelf acquired the Eſtate; and Wal ſaid that the Law preſumes that he, whg has 
8 -oncy cee 4 Thing, has Reaſon to defend the fame Thing. * And fo, he Taid, if an In- 


Poph 130. Vin. fant Lord who Has Title to enter for Mortmain does not enter within the Year, or does not enter 
Abr. tit, Enfant into the Land of his Villain before the Villain has aliened the Land, he ſhall be bound by Lat- 
J. pl. 6. . . . . - . . . 

ches, for there he had but a Title to a Thing which never was in him, and it is not like our 


m See Ante 213 


(ah, and the Boos Caſe here, where the Demandant had a Right by Deſcent upon a Diſſcizin and Wrong done to 
there cited. his Anceſtor, which Right is favoured by all Laws, and eſpecially by this Act of Fines, which 
n P. 18 Fd. 4. provides for it in a ſpecial Manner, and does not exclude any one from the Benefit of it, unleſs 


2. 4. Per Vaviſor. 


. d Sto, there be Latches in him, which cannot be imputed to an Infant who has not Underſtanding to 
lib. 2. cap. a8. judge of the Time. And it was ſaid that in the Caſes upon the Statutes before recited, where 
Perk 9 1+ Infants who were within the Generality of the Letter have been taken out of the Letter by the 


2 Finch 103. 


Co. Lit:. 172- a. Senſe and Meaning thereof, the Judges who ſat upon the ſaid Caſes took the common Law for 


* 45 their Guide, which is a Maſter in Expoſition, the Reaſon whereof they purſued as near as they 


2 Rol. K. 15, could. And hereupon a great Number of Caſes at the common Law were cited, where the In- 
og dg Ong J. heritances of Infants are favoured, and they ſhall not be prejudiced by Latches; as Deſcents ſhall 


294. Leon. 114. not take away their Entry, nor ſhall Warranty bind them, where it may be avoided by Entry, 


4b. 219. : all W. 
— , and many other Caſes were cited which it is not my Deſign to recite. And alſo many Caſes 
4 523- were cited where the Latches of Infants and other Acts ſhall bind them; * as for Waif, Eſ⸗ 


1 Rol. Abr. tray, Goods taken of them and offered to Images, or wrecked, or taken by Enemies, and not 
729- pl- + 5! retaken before Sun-ſet, or fold in Market-overt, or Acts done by them by reaſon of their Ot- 
1 Vin. fice, as a Gift of Goods as Executor, * or Acts done by an Infant King, or for Neceſſity, 
A OG as an Obligation for Meat and Drink, and a great Number of other Cafes, between which 
Contra Ii. 21. and the Reaſon of this Caſe many Diverſities were made. But this Caſe reſts upon the Pre- 
ogg b. Fer ſervation of the Inheritance of a Right deſcended, which is favoured by the ſame Statute of 
4. H. 7. And therefore Latches ſhall not be imputed to an Infant, nor ſhall he be prejudiced 

nh e by the Intent of the Makers of the Act, which Intent they collected from * þ or 

* | | | therefor 
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therefore they, took it that the Heirs intended in the Purſuit of the Right ſhall be Heirs of full 

Age. And hereupon Brown and Saunders ſaid, that in ſuch Conſtruction the Senſe of the Com- 

mon Law touching Fines before the Statute which ouſted Nonclaim ſhall be followed, which was | 

the Foundation of this Act. For at the Common Law Fines were of as great Eſtimation and- 

Force as they are at this Day by this Act, and as at the Common Law the Preſervation of an- 

cient Rights was conſidered, ſo that they were purſued within a certain Time, ſo are they by this 

new Statute, * And at the Common Law it he who had the former Right had been of full Age « 8. p. ante 16> 
at the Time of the Fine levied, and had died within the Year, his Heir being within Age, the (9). per Brown, 
Heir within Age ſhould not be bound to that Year : For the Common Law will not.enforce the 7 ( 
Heir within Age to make any Suit or Claim, and without Suit or Claim it will not bind him, 2”: 

and therefore in ſuch Caſe he was not bound to the Time of a Year. And if it ſeemed reaſonable 

to the Founders of our Law that the Law ſhould be ſo in Fines at the Common Law, it is good 

for the Expoſitors of this Act to approach as near as they can to the Reaſon of the Common Law, : 4 
which is the beſt Interpreter of the Words of poſitive Laws, and eſpecially in this Caſe, where 77.b. 58.3.8 f. b. 
the Common L.aw and the Reaſon thereof touching Fines was the Foundation of this Act, * 
which is made in a Manner to revive the Common Law. So that it ſeemed to them and to the Dh Ali, j. 
reſt who argued on this Part, that the Word (Heirs) limited in the Statute for the Purſuit of the 1 ll — 
Right ſhall be intended Heirs of full Age, and that ſuch Senſe pf the Ward is moſt conſonant to 11 Mod. 150. 
Equity and good Reaſon, as well as to the Common Law before the Statute, and that by ſuch 4 pic. avs, 65. 
Conſtruction the Miſchief and Rigour which would otherwiſe follow will be avoided, and that they 22 tit. 
might well enough have made ſuch Conſtruction of the Word, if there had been nothing elſe in tatutes E. 6. 


4 . . pl. 12. Ante 10 
the Statute in Favour of it, | | (h). 


But they ſaid further, that when one Branch in an Act is obſcure, it is uſual for thoſe who. , Bae. Abr. 
und the Act to examine the other Branches: For we may often find out the Senſe of a Clauſe 645: Vin. Abr. 
by the Words or Intent of another Clauſe. And {a here the Intent of the Legiſlature in this Point, l. — _ 
viz. that the Heir intended by the Act for the Purſuit of the Right ſhall be of full Age, may be 
well perceived by other Branches. And hereupon it is to be obſerved, that out of the general ur- 
view, which is, hat the Fine ſhall be a final End, and ſhall conclude Strangers, Infants and the others 
compriſed in the Exception, if they have preſent Right, are excepted for their Diſabilities and 
Impediments, and are allowed the Time of five Years after their Diſabilities and Impediments re- 
moved. And if the Makers of the Act had ſuch Intent to except them for their Diſabilities, — 
where their Right was preſent, does not the ſame Intent hold Place where the Right, which is 
not bound until five Years paſſed, comes to ſuch diſabled Perſons within the five Fears? Yes cer- 
tainly, for the Right within the five Years, and their Diſabilities within the five Years, is the 
Cauſe which moved the Makers of the Act to except them until their Diſabilities and Impedi- 
ments were removed. And if they make Allowance for the Diſabilities and Impediments to thoſe 
who had Right at the Commencement of the five Years, they ought to make Allowance for them 
until the End of the five Years, for there is the ſame Reaſon in both the Caſes. And Brown ſaid, 
can any Man preſume that the Makers of the Act were ſo great Niggards of Time, that they 
would not allow until the End that which they allowed at the Beginning ? No certainly, for the 
former Right, and the Impediments and Defects which were in them that had the Right, is the 
Matter which they regarded, And then inaſmuch as the Fine is no Bar until the End of the five 
Years, the Diſabilities and Impediments which are in them that have the Right in any Part of the 
five Years are as much to be reſpected as the Imperfections and Diſabilities which are in them that 
have the Right at the Time of the Fine epgroſſed, or at the Commencement of the five Years. 
And the Proviſion which is made in the ſecond Saving touching the future Right for ſuch as have 
the ſaid Imperfections or Impediments, if the Right or Title fuſt accrues to them, ſhews alſo how 
careful the Makers of the Act were to provide for ſuch Infants and others as had thoſe Imperfec- 
tions or Impediments. And none can imagine that they who excepted Infants and the other diſ- 1 
abled Perſons out of the Purview at the Beginning, and provided for them in the End, viz. in - * 
the ſecond Saving, would be regardleſs of them in the middle, viz. in the firſt Saving, and there- ; 


fore the Heirs there ſpoken of, who ate bound to the Purſuit of the Right, are Heirs of full | Cl! 
Age, of whole Mind, uncovert, out of Priſon, and within the Realm, and none others. And | | 
as a further Proof hereof Brown alledged another Thing which he had obſerved in the ſecond Sav- *t 
ing touching the future Right, viz. F the Perſon to whom the Right firſt accrues be covert, within $i 
Ape, in Priſon, out of the Realm, or not of whole Mind, that then their Right ſhall be ſaved to them and 


to their Heirs until they come of full Age, out of Priſon, within the Realm, uncovert, and of whole 
Mind, ſo that they and their Heirs take their Actions or lawful Entry within five Years next after they 
come and be of full Age, out of Priſon, within the Realm, uncovert, and of whole Mind; by which 19 
Clauſe, he ſaid, it is enacted that if one in whom the future Right firſt veſted be within Age, or 
has the other Impediments, and afterwards he comes of full Age, or the other Impediments are re- 
moved, and two or three Years afterwards he dies, his Heir being within Age, or having the 0- 
ther Impediments, ſuch Heir, after he comes of full Age, or after the other Impediments are re- 
moved, ſhall have five Years, for the Words are, ſo that they and their Heirs take their Action or 
Entry within five Years next after that they, Sc. which is as much as to ſay, next after that he and 
his Heirs are of full Age, out of Priſon, within the Realm, uncovert, and of whole Mind, ſo 
that in ſuch Caſe the Heir ought to have five Years after he is of full Age, and free from the o- 
ther Impediments, as well as his Anceſtor is to have it by the expreſs Letter of the Act. Where- 
upon he concluded that inaſmuch as the Makers of the Act intended in ſuch Caſe that the Heir 
ſhould have five Years after his full Age, where his Anceſtor was of full Age, for the Sal- 
vation of the future Right veſted in his Anceſtor, and that he ſhould not be bound to. the five 
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Years next following the Time in which the five Years commenced in the Anceſtor, a fortiore they 
intended that Stowe! the Demandant ſhould not be bound to the five Years next after the Time in 
which the five Years commenced in his Anceſtor tor the preſent Right, which is of greater Value 
; and Eſtimation than the future Right. 171 
a Vin. Abr. tit. And he and Saunders alſo ſaid, that if a Stranger to the Fine who is of ſound Mind * becomes 
Fine e non ſanæ memoriæ, or is impriſoned the third Year after the Proclamations made, and ſo continues 
Symb. pt. 2. until the five Years are expired, and afterwards he becomes of ſound Mind, or is out of Priſon, 
fo. 67. b- She? he ſhall not be concluded by the Fine, for Latchcs in proſecuting his Right cannot be imputed 
58, 77. to him who wants Memory or Liberty, and therefore ſuch Perſon was not comprehended in the 
Intent of the Statute. But in this Caſe if a Stranger to the Fine in the third Year had gone © beyond 


N 


N 5% e. Sea, or had taken * Huſband, and ſo had continued until the five Years were paſſed, there he 


Shep. Pratt. ſhould be bound, for the going beyond Sea, or raking Huſband are voluntary Acts, but Inſanity 
Counſ. 58, 77- of Mind and Impriſonment are againſt the Will of the Party. And therefore they ſaid that the 
e Ibid. 58, 77, Letter ought to be conſtrued in a reaſonable Senſe. | 

- I And they who argued on this Part ſaid, that if one ſhould only adhere to the Letter of this 
But ſays it ſeems Statute, and not have Recourſe to a reaſonable Senſe or Intent beyond the expreſs Letter, we 
otherwiſe it "© ſhould by ſuch Kind of Expoſition introduce many Abſurdities. * And thereupon Brown ſaid, if 
Sea in the Kings an Infant who has preſent Right, and who is excepted, dies within Age, his Uncle being his Heir 


Service by his 
Command, 


d Weſt's Symb, 
pt. 2. fo 68. a. 
Shep. Pract. 

Counſ. 58, 77. 


e Shep. Pract. 
Count, 70. 


f Ibid. 


b 4 Bac, Abr. 

648. Vin. Abr, 

tit. Fire W. 4. 
7. ſo. 263. 


eſt's Symb. pt. 
2. fo. 67. b. 69. 


a. Shep. Pract. 
Counſ. 70. 78. 


h Godb. 308. 


4 Bac. Abr 648. 


Vin. Abr. tit. 
Statutes E. 6, 
pl. Lo. 


i Shep. Prat, 
Counſ. 70, 78, 


r Shep. Pratt, 
the Time of the Fine levied, dies after four Proclamations made, and before the fifth Proclama- 


Counſ. 70. 


1 Shep. Pract. 
Counſ. 70, 71, 
77. 


and of full Age, by the Letter of the Statute the Uncle ſhall not have five Years, but ſhall be 
bound, for the Act is, that Infants and their Heirs ſhall take their Action or Entry within five Years 
next after that they be of the full Age of 21 Years, and the Infant himſelf never came to the Age of 
21 Years, ſo that by the Letter he is out of the Clauſe, but yet he is not ſo by the Intent. And 
in ſuch Caſe if the Infant excepted having Right had entered within Age, and by his Entry had 
avoided the Fine, and afterwards had come to full Age, and after his full Age had permitted the 
Conuſee to be five Years in Poſſeſſion without Entry or Action made or brought by him, now by 
the Letter of the Act he who was the Infant ſhould be harred, and the Conuſee ſhould retain the 
Land, for the Act ordains, that the Infant ſhall take his Action or lawful Eniry within five Years 


9.5 that he comes of full Age, and this he has not done, but inaſmuch as within Age he took his 


lawful Entry, and ſo avoided the Fine for ever, he is at Liberty 20 Years after his full Age to 


enter or bring his Action by the Intent of the Makers of the Act. And ſo he and Saunders ſaid 


that the Exception is of Pcrſons being within the Age of 21 Years at the Time of the Fine levied, 
£ But if the Diſſcizee dies, his Wife enſcint with a Son, the Diſſeizor levies a Fine, and afterwards 
the Son is born, now he is not excepted by the Letter of the Act, for the Act excepts no Infant 
but ſuch as at the Time of the Fine levied were within the Age of 21 Years, and none is within 
the Age of 21 Years but ſuch as is in rerum natura, and in this Caſe the Son was not born, nor in 
rerum na'ura at that Time, nor can it be ſaid that he was within the Age of 21 Years at the Time 
of the Fine levied, for his Age is accounted from the Time of his Birth, and he was not born at 
that Time, ſo that he is out of the Letter, but yet he is within the Intent, and ſhall be aided by 
the Exception. For every Thing which is within the Intent of the Makers of the Act, altho' it 
be not within the Letter, is as ſtrongly within the Act as that which is within the Letter and In- 
tent alſo. * And of the Perſons excepted the Letter binds none to five Years after their full Age 
but thoſe who were within Age at the Time of the Fine levied and engroſſed, which are two ſe- 
veral Times, for there may be ten Years and more between the levying and the engffofling, yet 
he who is born after the Fine levied, and who was an Infant at the Time of the engyWing, is not 
at large, but is bound to Entry or Action within five Years after his full Age, as Saunders ſaid, 
as well as he who was in rerum natura, and an Infant at the Time of the Fine levied and engroſ- 
ſed. So that the Senſe of the Text, and the Intent of the Legiſlature avoids all Abſurdities. 
And if a Diſſeizor levies a Fine which is engroſſed, and the Diſſeizee, who was at full Age at 


tion, his Son and Heir being within Age, and continuing within Age all the five Years, now he 
ſhall be bound by the Letter of the Act, for the Letter does not except him becauſe he had no 
Right at the Time of the Fine levied : But yet it is clear (as Saunders laid) that inaſmuch as the 
five Years did not commence in his Father, nor any Part of them attached in the Father, he the 
Son is excepted in the Intent, for the Intent of the Exception was to except thoſe who had Right, 
and who were Infants at the Commencement of the five Years. So is it (as he ſaid) if the Diſ- 
ſeizee was of whole Mind at the Time of the Fine levied and engroſſed, and after the fourth Pro- 
clamation and before the fifth he becomes non ſane memorize, or is impriſoned, and fo continues 


all the five Years, and afterwards becomes of whole Mind or out of Priſon, he ſhall have five 


Years after this by the Intent of the Exception and of the Clauſe afterwards touching the Perſons 
excepted, altho* the Text itſelf does not warrant it. And many other Cafes were put by al 
upon this and other Acts of Parliament, chiefly to prove that the Judges have from Time to Time 
conſtrued Statutes in a benign Senſe in Order to ſoften the Rigour ot the Text. 

Whereupon they concluded that the firſt Saving, viz. 10 Strangers and their Heirs, ſo that they 
purſue their Title and Claim, &c. which is as much as to lay, ſo that the Strangers and their Hetrs 
purſue, &c. ought to be ſo underſtood that the Heirs, who are to purſue the Right, ſhall be of 
full Age, ſo that they may know their Right, and in what Manner they are to enter or fue for 
it; and that this Conſtruction is not taken by Equity (which is a Thing out of the Letter), but is 
declarative of the direct Senſe of the Word (Heirs) bound to the Purſuit, which Declaration is an 
Expoſition of the Senſe of the Letter, and no Part of Equity; and that Stowel the Demandant 
being the Heir, but not of full Age, was not bound to the five Years attached in the Father, 
but was at large. But all of them (as I underſtood them) argued that he was bound to Time by 


the Intent of the Act, viz, (as Saunders ſaid) that he ſhall have five Years de novo, and that he 
Was 
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was bound thereto by the Equity of the Purview, which binds the Perſons excepted to five Years, 
for the ſame Reaſon holds in both the Caſes. * | 

As to the ſecond Saving, which is the fourth Point, Harper, Bendloe, Walſh, and Saunders 4 Point. 
ſaid, that admitting that S el the Demandant is bound by the Body of the Act, and is not aid- . jins tt 
ed by the Exception, nor by the firſt Saving, yet the ſecond Saving ſhall aid him, and he is within 4ant is bound by 
the Benefit of it. For this ſecond Saving ſaves 10 all other Perſons ſuch Right as ſhall firſt accrue, d, 2. me 
remain, deſcend, or come to them after the Proclamations made, by Force of any Gift in Tail, or by any other <omp'iſedm the 
Cauſe or Matter had or done before the Fine levied, ſo that, &c. and if ſuch Perſons at the Time of ry {ge op 
ſuch Right deſcended, &c. be within Age, then the Right is reſerved until they come of full Age, Saving, wherher 
ſo that they take their Entry within five Years after their full Age. Whereupon two Things are aided - — 
to be conſidered, firſt, if the Right here is ſuch as brings the Demandant within the Words of cend Saving. 
this Branch; ſecondly, if the Demandant is ſuch a Perſon as is intended by this Branch. 
And the Right here is ſuch a Right as is mentioned in the Branch, for the Right came to the 
Demandant by Deſcent, viz. from his Grandfather to him; and it firſt deſcended to him a'ter the 
Fine, for it deſcended to no other Perſon after the Proclamations ma e before it deſcended to 
Stowe! the Demandant; and it deſcended by Cauſe or Matter done before the Fine levied, for the 
Diſſeizin was done before the Fine levied, whereby (as Walſb termed it) the Poſſeſſion and the 
Right were ſevered, for thereby John Zouch had taken away the Poſſeſſion from Stowel the Grand- 
father, which he had by Deſcent or Purchaſe, and had left the Right in him, which Right 
being in eſſe before the Fine levied, by Force of Matter or Cauſe before the Fine levied, is after 
the Proclamations firſt deſcended to the now Demandant. So that every Word of the Statute is 
ſatisfied, and he being an Infant ought to have five Years after his full Age by the Words of the 
Branch; and aitho' the Right immediately after the Proclamations was in Stowe! the Grandfather, 
who was of full Age, yet this is no Impediment to the Demandant's taking Benefit of the Clauſe, 
tor he is the firſt to whom ir deſcended, and there was no Deſcent of the Right to the Grandfa- 
ther, but the Deſcent came firſt to the Demandant after the Prociamations. So that the Right 
is in the De mandant in other Manner than it was in his Grandfather, and therefore he is within 
the Words. And the full Age of his Grandfather is no Cauſe to exclude him from the Benefit 
which the Words in this Branch give him having the Right of the Grandfather in other Form, but 
he ſhall have five Years after his full Age. And hereupon Bendloe put this Caſe, viz. two Join- avis. Abr. tit, 
tenants are diſſeized, whereof one is within Age, the Diſſeizor levies a Fine with Proclamations, 1 
four Years paſs aſter the Proclamations, and aſterwards the Jointenant of full Age dies before the Cu -1. 
five Years paſſed, the other being within Age, the Infant Survivor ſhall have five Years after his 
full Age, as well for the Moiety which was in his joint Companion, who was of full Age, as for 
the other Moiety, for the Right of that Moiety which was in his Companion of full Age firſt ac- - 
crued to him after the Proclamations made, by Force of Cauſe or Matter, viz. the Jointenancy, 
made before. So that he is within the Words and Intent of the Branch, notwichſtanding that the 
Moiety was in his Companion before, for it is in him now in another Form. And ſo here the 
Right is in the Demandant in another Form than it was in his Grandfather, that is to ſay, 
by Deſcent, and if it is in another Form, then it is intended by this Branch. And Wal 
in his laſt Argument ſaid, that if a Man diſſeizes a Feme ſole, and afterwards - takes » o. Bendl. 
her to Wife, and they have Iſſue, and the Huſband is diſſeized, the Diſſeizor levies -a Fine = - 
with Proclamations, the Huſband dies four Years after the Proclamations, and before the 55. a. Sher. 
fifth Year is paſled, the Iſſue being of full Age, and afterwards the Mother dies, and the "om. Jon 
fifth Year paſſes, now the Iſſue is bound as Heir to his Father, for in this Reſpect he and his 1 8 
Father had but five Years together; but yet as Heir to his Mother he ſhall have five Years to be | 
accounted from the Time of the Death of his Father, for notwithſtanding it is one ſame Land, 
yet the Heir has ſeveral Rights, one as Heir to the Father, which is the latter Right, and the 0- 
ther as Heir to the Mother, which is the firſt Right, and in Reſpect of theſe he has ſeveral Times. 
And in his firſt Argument he put this Caſe, if the Huſband makes a FeoFment of the Land of Vin. Abr, tit. 
his Wife upon Condition, and the Condition is broken, and afterwards the Feoffee levies a Fine . N . 
with Proclamations, and the Huſband dies in the fourth Year aſter the Proclamations, having Iſſue ki 
by the Wife, and afterwards the Wife dies, and the fifth Year paſſes, the Heir is barred of his 8 hg ; 
Entry for the Condition broken as Heir to his Father, but as Heir to his Mother he ſhall have 
five Years from the Death of his Father for her Right, cauſa qua ſupra. So he and the others on 
this Part ſaid, * if J. S. be Tenant pur auter vie, the Remainder to another for Life, the Re- 40 pea. 1-4, 
mainder to the ſaid J. S. for his own Life, or in Fee, and is diſſeized, and the Diſſeizor levies a Sed Contra Poſt 
Fine with Proclamations, and the five Years paſs, now J. S. is bound for his preſent Eſtate ; but 2 2 
if Ceſtuy que vie and he in Remainder die, he ſhall have other five Years afterwards for the other Wet's Symb. 
Eſtate which he had for his own Life or in Fee, for it is another Eſtate, and it firſt remained to She 2 
him after the Death of him in Remainder, by Reaſon of Matter or Cauſe, viz. the Eſtate, before Coual. 80. 
made. So that be the Eſtate or the Right one or divers, if it comes in another Manner, as it 
does here, (for it came to the Demandant by Deſcent, which is in another Manner than it was in 
his Anceſtor) and the Party is he to whom it comes firſt in ſuch Manner, it is ſaved by-the Ex- 
ception, if he be ſuch a Perſon as is intended in the ſecond Saving. 

And as to this, the Words are, ſaving to all other Perſons ſuch Aion, &c. Now in Order to 
know who is another Perſon, and who not, the Premiſſes of the Act are to be conſidered. And 
It is to be obſerved, that the Purview (as they who argued on the other Side ſaid) is general, viz. 
to all Perſons, and they alſo ſaid that the Exception of Infants is but of thoſe Infants who have 
Right at the Time of the Fine levied. And Stowe! the Demandant was not ſuch an Infant, for 


then he had no Right. And his Grandfather who was of full Age was within the Purview, and 
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the firſt Saving aided him and his Heirs, ſo that they made Purſuit within five Years, but the 
Heirs who are to purſue the Right are intended Heirs of full Age, and ſuch only are comprebend- 
ed herein, as it has been ſaid, and Szowel the Demandant being Heir is out of it, becauſe he is 
within Age; fo that he is other than is contained in the Exception, and other than is contained 
in the firſt Saving. And then foraſmuch as the Right is deſcended to him firſt after the Fine 
engtoſſed and the Proclamations made, which Right deſcended or came by Cauſe of Matter 
had or done before the Fine, viz. the Diſſeizin, and he is another Perſon than is comprehended 


inthe Exception, or in the firſt Saving, he mult by the expreſs Words be aided by this ſecond 


© Ante 367 (b) 
and (c). 


d Vin. Abr. tit. 
Fine F. a. 4. 

pl. 1. Weſt's 
Symb. pt. 2. fo. 
69. b. 


Saving. And altho' the Heir within Age cannot properly be called another Perſon when he is of 
full Age, yet here the Matter being conſidered, he may be called another by the Intent of the 
Makers of the AR, inaſmuch as he has the Right of the Father in another Manner than the Fa- 
ther had it, that is to ſay, by Deſcent. For in the Cafes put * by Walſb, the Heir who is barred 
as to the Right of the Father may be called another Perſon as to the Right of the Mother, with 
Reſpect to the Intent of the. Makers of the Act, for they name one ſame Perſon as another Perſon, 
where he has another Right or another Eſtate. As if one has an Eſtate for the Life of A. Re- 
mainder to him for the Life of B. Remainder to him for the Life of C. and he is diſſeized, and 
the Diſſeizor levies a Fine with Proclamations, now for the preſent Right he has five Years by 
the firſt Saving ; and if after the five Years A dies, he ſhall have other five Years for the next 
Remainder, by the ſecond Saving, which gives them to other Perſons who have future Right, 
and if after the five Years B dies, he ſhall have other five Years for the ſecond Remainder. And 
Brown aſſented thereto, and cited this Text of the Civil Law, viz. quando duo jura in una perſona 
concurrunt, æguum eſt ac fi eſſent in divenſis; and ſo when there are three ſeveral Rights in one 
ſame Perſon, he ſhall have the like Benefit of them as three Perſons ſhould have, if the Rights 
were diſtinct in them, for the Makers of the Act conſidered the ſeveral Rights, and in Reſpect of 
the ſeveral Rights which are diſtinct in one ſame Perſon, the Party, as to the ſecond or third 
Right, may be called another Perſon z and as he is one fame Perſon in himſelf, ſo may he be in 
Keſpect of the ſeveral Rights. And ſo here the others who argued on this Part ſaid, that the 
Heir of Scowel the Grandfather who is within Age, and to whom the Right which the Grandfa- 


ther had is deſcended, by which Deſcent the Right is in another Degree than it was in the Grand- 


therefore he is comprehended in the ſecond Saving. 
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father, may be called another Perſon than the Heir of Saowel the Grandfather of full Age, and 

And hereupon they concluded, that the Purview and the Exception being added together, the 
Demandant is not compriſed in the Purview, but is out of it by the Exception; and that he has 
purſued the Time preſcribed in the Purview of the Act for the Perſons excepted ; and tho? he 
ſhould be bound by the Body of the Act, and ſhould not be compriſed in the Exception, that yet 
he ſhall be aided by the firſt Saving; and if not, that he ſhall be aided by the ſecond Saving. 
And if he cannot be aided by any of the Clauſes, Saunders ſaid that yet he ſhall be aided by the 
Equity of the Act, and he put ſeveral Caſes upon the Equity of Statutes, viz. three upon the an- 
cient Statutes, and three upon the new. And fo they ſaid that upon the whole Matter the De- 


mandant ſhall have Judgment. 
And Saunders ſaid in this Caſe, © that Jreland and Scotland are other Realms, but that Scotland 


was held of the Crown of England, and was within the Fee and Seigniory of the King of England, 


and that he who is in either of theſe two Realms ſhall be ſaid to be out of the Realm, and ſhall 
be within the Exception. And he allo ſaid, that Ideots, Lunatics, and thoſe who have Lethargy, 
ſhall be comprehended in the Words of unſound Mind, as well as Madmen. | 

And on the other Hand Puttrel and Carus Serjeants, and Southcote, Weſton, Whidon, Dyer and 
Catlin? Juſtices argued that the Demandant ſhould be barred. And they ſaid that Peace and Concord 
is the End of all Laws, and that the Law was ordained for the Sake of Peace. And Dyer ſaid that for 
Peace Chrift deſcended from Heaven upon the Earth, and his Law, which is the New Teſtament, 
and the old Law, which are the divine Laws, were given only for Peace here and elſewhere. 
And Weston cited St. Auguſtine, who ſays, et concordid ſtat et augetur reſpublica, et diſcordid ruit et 
diminuitur. And Catline ſaid that Peace is deſcribed in this Manner, Pax, mater alma opulentiæ, 
vebitur curru; Currus, ubi pax vebitur, dicitur unanimitas; Auriga, qui currum regit, dicitur amor; 
Duo equi currum trahentes ſunt concordia et utilitas; Comites pacis funt juſtitia, veritas, diligentia, in- 
diffiria omnium artium parendarum. Which Defcription is made up of the Nature, Properties, and 
Advantages of Peace, and of the Incidents thereof, and therefore Peace which is attended with fo 
many Conveniences ought to be preſerved beyond all other Things. And hereupon Dyer ſaid, 
that one of the Articles which the King at his Coronation ſwears to his Subjects to perform and 
keep, is, that he will preſerve the Peace, for a more beneficial Thing he cannot grant to them. 
And therefore thoſe Laws which bring the greateſt Peace are the moſt eſtimable. 

And fuch was this Law touching Fines, which ſecured and quieted the Inheritances of People, 
and fixed them upon a certain Foundation. And Carus ſaid that ſuch Laws were the moſt worthy, 
for, he ſaid, Certainty is the Mother of Repoſe, and Incertainty is the Mother of Contention. And 
to avoid Contention in Inheritances Fines were deviſed by the Founders of our Law at the Begin- 
ing, for there is no Part of our Law of greater Antiquity, And hereupon Glanvil was cited by 
Catline, who (as he ſaid) was a Judge of this Realm a long Time ago, for he died in the Time 
of King Richard 1. at the the City of Acres in the Borders of Fury, attending upon King Richard 
in his Voyage to that Place; and in his 8th Book he treats of Fines, where he fays, © contingit autem 
aliquandd loquelas motas in Curia domini Regis per amicabilem compeſitionem et finalem concordiam termi- 
nari, fed ex licentia Regis vel ejusjuſticiariorum. To the ſame Purpoſe he cited Bratton alſo, who ſays, 


Finis eſt extremitas uninſcujuſque rei, hoc eſt, idem in quo unaquaque res terminatur, et ideo dicitur ns 
rſt 4 | is 
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tis concordia, quia imponit finem litibus. And he cited many Fines of Antiquity, viz. ſome before . That Fines 
the Conqueſt, touching the Poſſeſſions of the Abbey of Cromiand, and divers fince the Conqueſt, "wy — 1 
ving the Continuance of Fines down from the Conqueſt until the Time of Edw. 1. in whoſe quen; fee ref te 
Reign Statutes were made concerning Fines. And he faid that Glanvil ſhews the Reafon why 5,00: fo- 16: , 
Fines bore their Name, for he ſays, .* dicitur talis concordia finalis, eo quod finem imponit negotio, Symb. ede r. 
adeo ut neutra pars litigantium ab co de cætero poterit recedere; which agrees wich the Definition 20 W 
given by the Statute of Fines made a long Time afterwards, which ſays, © quia fines finem liti- Vin. Aw. tt, 
bus debent imponere et imponunt, et ideo fines vocantur, maximè cum pot duellum et magnum aſtzam i. 4. 
in ſuo caſu ultimum locum finalem teneant imperpetuum, Sc. Wherefore inaſmuch as fines finem litibus v Glany. lib. 8, 
imponebant, and, as Glanvil ſays, finem imponit negotio, they were of the greateſt Highneſs, Force, ©? 3 7%: Lite 
and Puiſſance, as the Statute terms them, and therein they brought great Advantages to the People 2 
of this Land in ſecuring their Inheritances. And to this Purpoſe, as well as to prove that the e 357. 
Statute which ouſted Nonclaim, by which Fines were enfeebled, created much Diſquietude and 
Contention in Inheritances throughout the Realm, many Things were urged by him and the Lord 
Dyer, and by the others that argued on this Part. For they faid that the Act which ouſted , 
Nonclaim was the Cauſe of univerſal Trouble throughout the Realm, to avoid which, and to re- Pe Per ly 
ſtore Fines to their former Puiſſance, the Statute of 4. H. 7. was made, which is to be weighed Felt. 499. 
and obſerved in every Part: And upon due Conſideration had thereof it ſeemed to them that e 
the Demandant ſhall not take Benefit of his Nonage, but that he ſhall be concluded by the Pur- 
view of the Act, and that he is not let at large by any Branch afterwards. e 
And for the better Apprehenſion of the Purview, the Preamble of the Act is to be conſidered, 
which Dyer termed a Key to open the Minds of the Makers of the Ad, and the Miſchiefs which * Co. Litt. 29 a. 
they intended to redreſs. And the Preamble. ſays, the King conſidering that Fines ought to be of an och 


the greateſt Strength to avoid Strifes and Debates, and to be a final End and Concluſion, and of ſuch 4 Bac. Abr. 645. 

Effect they were taken before a Statute made of Non-claim, and now it is uſed to the contrary, to the 1 

univerſal Trouble of the King's Subjects, willeth therefore that it be enafted, Sc. which Preamble pl. 105. ide W. 

ſhews that it was the Opinion of the Makers of the Act, that Fines ought to be of the greateſt A 

Force, in order to avoid Contention, and therefore the Purview ought to be moſt largely extend- 

ed to fulfil that Intent. And ſuch is the Office of Expoſitors of Acts to follow the Intent of 

the Makers exprefſed to them in plain Terms. The Preamble alſo ſhews that of ſuch Effect they 

were before the Act of Nonclaim, whereby the Makers allow and approve of the ancient Fines 

which were peremptory to the Right of others. And further the Words declare that now it is 

uſed to the contrary, to the univerſal Trouble of the King's Subjects, which Words (univerſal 

Trouble) ſhew us that the Members of this Parliament had an earneſt Deſire to reform and remove 

this general Diſquietude, and this is an Authority for us to purſue this Deſire in the Conſtruction 

of the Purview, and to take it-moſt ſtrongly againſt the Cauſes of that Trouble, and that is, a- 

gainſt the former Right, and againſt thoſe who had it. | — 5 

And purſuant hereto is the Purview, which ordains, the Proclamations being made, the Fine to 

be a final End, and to conclude Privies as well as Strangers to it, this is the Body, of the Act, which 

Words are to be weighed and conſidered. And they are as ſtrong and effectual as any Words can 

be, for if the Fine ſhall be a final End, then all former Rights and Titles are gone, for it can- 

not be called final, if any other is at Liberty to ſet up his former Right againſt the Conuſce, and 

ro diſpute it with him. And the other Words (that it ſpall conclude as well Privies as Strangers to 

it) tend to the ſame Effect, for the Word (conclude) is derived (as Catline ſaid) from the Latin t co Lit. 374. 

Word conclud?, which is compounded of two Words, viz. con and claudo, which Word claudo | 

ſignifies to encloſe, or to ſhut up, or to end, as diem claufit extremum, he has cloſed up, ſhut up, 

or ended his laſt Day: And con ſignifies together, ſo that the Words (conclude Privies and 

Strangers) in Signification are as much as to ſay, cloſe up together, ſhut up together, or extinguiſh 

the Right of Privies and Strangers. So that there is full Proviſion in the Purview to take away 

and put an End to all former Rights, and to commence new. And Catline compared the Fine 

upon this Act to Janus, who, he ſaid, was Noah, but the Romans occaſionally called him Janus, 

and uſed to paint him with two Faces, one looking backwards, in Reſpect that he had ſeen the 

former World which was loſt by the Flood, and the other looking forwards, in Reſpect that he 

begun a new World commencing at the Flood, and proceeding from thence forwards, for which 

Reaſon they called him Janus bifrons. And alſo he carried a Key in his Hand, ſignifying by that 

Key his Power to renew the new World by his Generation. So here this Act creates as it were 

a Flood, by which all former Rights before the Fine ſhall be drowned by Nonclaim, for Non- 

claim is the Flood, and the Fine begets a new Generation, which is the new Right, for the 

Fine makes a new R'ght, and is the Beginning of a new World, which proceeds from the Time 

of the Fine downwaids. And Dyer and all the others who argued on this Part ſaid, * that the, 150g 8. , 

Intention of this Act was not ſo much to preſerve former Rights, as toextinguiſh them, and that Comb. 99. Pot 

the Makers of the Act were Enemies to the former Right, and Friends to the new, becauſe the 838 (0. 

ancient Right ſtirred up many Suits and Contentions. And foraſmuch as they intended to avoid 

univerſal Trouble (as the Preamble ſpeaks) and to make Peace, which is to be preferred before 

all other Things, and foraſmuch as they have made the Proviſion general, viz. that the Fine ſpall 

be a final End, and ſhall conclud? as well Privies as Strangers, if the Act had ſtopped there,  _ 

it would have bound as well Infants, Feme-coverts, and the others named in the Exception, as 3 
People of full Age, and who were void of ſuch Defects. For Infants do not make the Majority | 

of the People, and that is a reaſonable Law which provides for the greater Number, although! Pr. & stud. 

ſome particular Perſons ſuffer by it. And hereupon Catline recited this Saying of Cato, viz. vix fe. on. 

ulla lex fieri poteſt que omnibus commoda fit, ſed fi majeri parti proſpiciat, utilis eff, And fo by the,). 

Generality of the Purview, founded upon fo reaſonable a Cauſe, Infants and all the others con- 

tainzd in the Exception had been bound, if there had been no Exception: And ſo it was taken by 
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the Makers of the Act, for otherwiſe the Exception would have been made in vain, as Heſton 
ſaid. And it was ſaid that all other Infants but thoſe contained in the Exception are bound by 
* Contra Co, the Generality of the Purview. .* And hereupon Catline ſaid that if an Infant levies a Fine, at- 
Read. onFines8. ter the Proclamations paſſed he ſhall not have a Writ of Error, although he is within Age, be. 
SS cauſe he is not aided by the Exception, for no Infant is excepted but an Infant not Party to the 
— Fine, and an Infant Party to the Pine is within the Purview which binds Privies, which Word 
er (Privy) may in Senſe comprehend a Party alſo, and the Purvie being general binds Infants, as 
it has been ſaid. But note, this Caſe was put to the contrary by Southcote, and by Walſb in his ſe- 
cond Argument, for they held that he was excepted out of the Generality of the Furview by 
the Intent of the Makers of the Act. ; 
And as to the Exception, all of them who argued on this Part held that the Infants and others 
cContained therein are ſuch as have Right at the Time of the Fine levied, and no others. For 
ph, an Exception is always an Exemption of that which is contained before in general Words, and 
Seb. 425- il it is not contained in the Generality, it cannot be excepted in the Specialty. For Meſton ſaid, 
2 if one makes a Feoffment of a Manor, except ſuch an Acre which is not Parcel of the Manor, 
fo. $. b. this is a void Exception. So if one makes a Leaſe of all the Land which deſcended ro him on 
the Part of his Father, except the Land which deſcended to him on the Part of his Mother, this 
is not a good Exception, becauſe the Thing excepted was not contained in the Demiſe, and fo 
the Exception is not uſed in its proper Nature. So here the Purview is againſt thoſe that have 
Right, and to except ſuch Infants as have no Right would be an idle Exception, and a Miſtake 
of the proper Nature of the Word, which is a Thing of too great Indignity to be conceived of the 
Members of that Parliament, who were wiſe and learned Men. And therefore the Generality of 
the Purview explains the Thing excepted. 1 8 
© Ante 362. And as to what has been faid on the other Side, © viz. that the Purview was made as well againſt 
thoſe who had no Right, as againſt thoſe who had, and ſo ſhall the Exception alſo be; Sir, this cannot 
be well affirmed that the Act was made againſt two Sorts of Perſons, viz. againſt thoſe who had Right, 
and againſt thoſe who had no Right, but only againſt thoſe who had Right. For every one who lays 
a Claim to Land, and for the Recovery thereof ſues an Action, or makes an Entry into it, affirms by 
ſuch Act that he has Right, and againſt him the Fine with Proclamations may be pleaded, and it is 
not examinable whether he has Right, or not, but if he ſays that he has Right, it is ſufficient, and then 
the Conuſee ſhall conclude him by Nonclaim within the Time. As ifa Fine is levied to one with 
Proclamations, and he enjoys the Land five Years quietly without Claim, and afterwards one brings 
againſt the Conuſee a Writ of Entry upon a Diſſeizin in the Poſt for a Diileizin done to him upon 
Title paramount the Fine, as he pretends, where in Fact he never was diſſeized, nor had Title or 
Right to the Land, there the Conuſee ſhall plead the Fine with Proclamations againſt him with- 
out anſwering to his Title, or examining his Right, for whether he had Right or not, he is con- 
cluded by his Latches of Claim within the five Years. So that Right or no Right is not the Mat- 
ter, but Claim of the Right or Nonclaim within the five Years is the whole Matter, where this 
Concluſion is pleaded : And hereupon Iflue is to be joined, which being tried upon ſach Iſſue one 
Way or other makes an End of the Matter. For it it be found for the Demandant that he made 
Claim within the five Years, he ſhall recover, whether he had Right or not; and if it be found 
againſt him, he ſhall be barred, whether he had Right or not. And where the Conuſee or his 
Aſſignee pleads ſuch Concluſion in Bar, this is a nient dedire of the Right of the other, but that 
ſuch Right is gone by Nonclaim. And fo the Purview is made only againſt thoſe Perſons who 
have a former Right, and the having of a former Right is every Challenge of ſuch former Right 
by Action or other Claim where ſuch Concluſion is pleaded; for the Right is not denied by the 
Party who relies upon the Concluſion, And therefore it cannot be well ſaid that the Purview 
is againſt thoſe who had Right, and alſo againſt thoſe who had no Right, inaſmuch as in every 
Caſe where ſuch Concluſion is pleaded a Right is claimed by the one Party and not denied by 
the other, but the Purview is only againſt thoſe who claim a former Right. And every one is 
confeſſed by nient dedire to have a former Right who claims it, and againſt whom ſuch Conclu- 
ſion is pleaded, and the Purview is not alf thoſe who had nothing or claimed nothing in the 
Land at the Time of the Fine levied, or upon Cauſe ariſing before the Fine. And hereupon Cat- 
4 x And. 74. line ſaid, that if a Tenant in ancient Demeſn levies a Fine at the common Law, and five Years 
+ Inſt. 270. . pals after the Proclamations, the Lord of ancient Demeſn ſhall have a Writ of Diſceit 20 Years 
pt. 4 4 4. b. afterwards, and ſhall annul the Fine, and the Tenant ſhall be reſtored to the Land, for the Pur- 
32. 2. Shep- view does not extend to him, for he claims no Title or Right to the Land at the Time of the Fine 
51, Ju. And Jevied, but to his Seigniory and Services iſſuing out of the Land, for which Reaſon he is out af 
ney 34 the Purview. So that the Purview extends only to thoſe who claim Title or Right, or had Right 
in » Inft. 319 in Poſſeſſion, Reverſion, or Remainder ro the Thing compriſed in the Fine at the Time of the 
wat che vere Fine levied, or afterwards upon Cauſe ariſing before: And the Exception of Infants and the other 
of Diſceit, this Perſons compriſed in the Exception is intended of ſuch Infants and Perſons as had Right at 
24 — 1 the Time of the Fine levied, and no others. And Steel the Demandant, who was an Infant at 
Raym. 462) an- the Time of the Fine levied, is not ſuch an Infant as is there intended, becauſe he had no Right 
oe fe At the Time of the Fine levied, but his Grandfather then had the Right, againſt wbom the Pur- 
which was fit view holds Place, and not againſt the Demandant himſelf. And ſo they all held that he was out 
bie. Pia. W. 4. of the Benefit of the Exception, and that the Words (baving any Right or Title) in, the Clauſe af- 
pl: in ter touching the Perſons excepted are to be intended having Right or Title at the Time of the 
neun. Pine levied, as well as at the Time of the Claim by Action or Entry made. And therefore 
they all agreed that S wel the Demandant is not within the Benefit of the Exception, becauſe he 
had no Right at the Time of the Fine levied. 
And as to the firſt Saving, it is to be obſerved that the Saving is general, but it is with Con- 
dition, which Condition in Reaſon and Senſe onght to be taken as general as the Saving is. And 
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the Saving is, to all Perſons and their Heirs (other than are Parties to the ſaid Fine) ſuch Right, 

Claim, or Intereſt as they had to the ſaid Tenements at the Time of the Fine engroſſed, ſo that they pur- 

ſue their Title, Claim, or Intereſt by Action or lawful Entry within five Years next after the Procla- 

mations made, which Word (they) contains the Perſon who had Right and his Heirs (as is afore- 

ſaid.) So that we ſee the Saving is general to him and to his Heirs, which implies every Heir * Vis. Abr. tit. 

inheritable whatſoever, whether he be within Age, covert, out of the Realm, or of unſound 8 43% 
Mind, or whether he be of full Age, and void of ſuch Impediments. And the (/o that) added | 

afterwards is a Condition, viz. ſo that they purſue, &c. which is as much as to ſay, ſo that he 

and his Heirs purſue, Sc. And Heirs there are meant generally, that is, every Heir whatſoever 

inheritable, whether he be within Age, covert, out of the Realm, or of unſound Mind, or whe- 

ther he be of full age, and void of ſuch Impediments. For if it ſhould ſave the Right as well to 

the Heir within Age, or who had the ſaid Defects, as to the Heir of full Age, who was void of 

ſuch Defects, ſo that the Heir of full Age or void of ſuch Defects purſued his Title within five 

Years, this Sentence would go lame upon one Foot, and would not be as large as the Saving is, 

but it would leave the Heir within Age, or who had the ſaid Defects, at large, without bindin 

him to any Time of Purſuit : And if the Intention of the Makers of the Act had been ſuch that 

the Heir within Age, or who had the other Defects or Impediments, ſhould not be bound to 

the Purſuit within Age, or during the Time of his Defects, then they would have provided 

that the Heir of full Age, and who was void of ſuch Defects, ſhould be bound to the Purſuit 

after that he had come of full Age, or was void of ſuch Defects or Impediments, as they did 

with Regard to thoſe who had preſent Right at the Time of the Fine levied, or a future Right 

afterwards. But that was not their Intention, and the Reaſon is, becauſe they had no other 

Deſign but that the Heir within Age, or who had the other Defects, ſhould be bound by the 

Condition of the Saving, as well as he had the Benefit of the Saving. And whoſoever conſiders 

that this Act was made for the general Tranquillity and Quiet of Inheritances throughout the 

Realm, which are more to be favoured than the Nonage of an Infant in a Caſe which rarely ha 

pens, will not think this a hard or rigid Conſtruction. And although ſometimes a Caſe happens * Dr. & Stud. 

tor which there is no Remedy, yet that does by no Means impeach the Reaſonableneſs or Juſtice 0. 39. ab. 3 

of the Law, ſeeing the greater Number of People are provided for by it. And Catline and (0. 

Weſton ſaid, that if every Infant ſhould have five Years de novo after his full Age, the Matter 

might poſſibly be delayed many hundred Years. For if Stowel the Demandant ſhould have other 

five Years after he came of full Age, he might perhaps die within thoſe five Years after his full 

Age, his Heir being within Age, who ought to have other five Years, which Heir alſo might 

die within the five Years after his full Age, his Heir being within Age, and in this Manner it 

might be continued for many hundred Years, and then the Right would come to be tried when 

it was out of the Memory of any Man living, and yet in ſuch a dark Caſe a Jury would be un- 

der a Neceſſity of giving a Verdict. And ſuch Darkneſs and Ignorance would be the Means 

of introducing Perjury and many other Miſchiefs, which the Makers of the Act intended to pre- 

vent by removing the Cauſe of them, viz. by limiting a certaia Time for the firſt Right, which 

they did not intend ſhould be exceeded, although ſome particular Perſons might ſuffer by it. 

And hereupon Catline recited the Miſchief which was in the Words of the Statute of Limita- 

tions of 32. H. 8. cap. 2. by the Words whereof if the Incumbent of an Advowſon had lived © Yin. Abs. tit, 

60 Years, and had died, and a Stranger had preſented, or if one had had a Seigniory by Knight's- 1 * 

Service, and had not been ſeized thereof for 60 Years by Reaſon that the Tenant lived fo long, 

or for other Reaſon, and the Tenant had died, his Heir within Age, and another had ſeized him, 

and entered into Land, in the one Caſe he could not have a Quare impedit or Darrein Preſentment, See Co. Litt. 

and in the other Caſe he could not have a Writ of Right of Ward, or Raviſhment of Ward; 

and yet in theſe ſpecial Caſes the Miſchief was great by Reaſon of the Perſons living ſo long, 

nevertheleſs this Miſchief was not remedied by the Expoſition of the Words of the Act, nor by 

the Equity of the Act, until the Statute of 1 Mary cap. 5. redreſſed it. And the Reaſon was, 

becauſe the Act of 32. H. 8. was founded upon the like Reaſon with this Act, viz. to limit all 

Men to a certain Time, for the Tranquillity and Repoſe of the Publick, in which Caſe * no Time 4 c. C. $2. 

ſhall be gained by Expoſition or Equity beyond the expreſs Words of the Act. And if Infants 

had not been excepted in the ſaid Act of 32. H. 8. which ordains that Actions ſhall be brought 

within a certain Time before the Act takes Effect, they would have been bound by the Generality | 

of the Purview as well as others of full Age. So here the five Years attached in Stowe! the Grand- 

father ought to be purſued as well by his Heir, whether he be of full Age or within Age, as they 

ſhould have been by himſelf if he had ſurvived the five Years. And Catline alſo alledged the 

Miſchief which was in the Words of this very Statute of 4. H. 7. which ordains that the Procla- 

mations ſha!l be wade the ſame Term that the Fine is engroſſed, and the three Terms thence next fol- 

lowing, and if one of the ſaid three Terms had been adjourned, the Proclamations had been in- 

effectual in the whole, and it could not be ſupplied the laſt Term after by the Expoſition of the 

Words, nor by the Equity of the Statute, for Remedy whereof the ACt of 1 Mary cap. 7. was 

made. And ſo it appears that a Time limited by an Act ought to be purſued, and being once 

attached in Part it ought to be continued. And hereupon Dyer ſaid, that if upon the  xigent © x Finch 339. 

it is returned that the Party is quarto exaus, and that there is one County wanting, and upon this 

another Writ iſſues a!/:cato comitatu, this fifth County ought to be that which is next after the 

fourth, for if it be not, but if the Day of the fifth County is the Day of the Return of the Exi- . 

gent, or is paſſed before the Date of the ſecond Writ, or it upon other Accident the County at 

which he is outlawed be not the next after the fourth, it has been held by us in the Common- 

Bench to be Error, for a Time commenced ought to be continued without Intermiſſion. So the 

five Years commenced in Stowe! the Grandfather of full Age cannot admit of any Intermiſſion, but 

they ſhall be accounted continually from the firſt Day of them. And he denied the Law to be 
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„ Contra Ante 28 it Was before affirtned by Brown, biz that if a Fine was levied before the Act of Nonclaim, 
360 (9). 36 f(). and one of full Age had Right at the Time" of the Fine levied, and he had died within the Year, 
and the Right had deſcended” to his Heir within Age, he ſaid that he-ſhould be bound to that 
1 Vear commenced in his Father, and that his Nonage' ſhould not avail him in that Caſe, inaſmuch 
9. 2 Dy. C. as his Anceſtor was of full Age. And he ſaid that in many Caſes at the common Law Nonclaim 
wn, A” ſhould loſe the Right. As Nonchim of a Villain by a Year and a Day who has fled into an- 
297. >. Nin: cient Demeſn ſhall take away the Seizure of the Villain, and nalivo habendv; but if the Lord makes 
14 "x his Claim every Year, he ſhall have a nativo babendo. And Nonclaim of Liberties before Juſti- 
x Finch 26, ces in Eyre ſhall loſe the Liberties, for it is at the King's Grace to grant Replevin of them, and 
Finch 33. not Matter of Right. And the Wood of another in the King's Fofeſt, being ſeized into the 
6 M S Hands of the King for Nonclaim within a Year and a Day, ſha!l be forfeited to the King, as ap- 
QuoWarranto xx pears by the Treatiſe called Ordinatio Foreſts. *© And Nonclaim by the muer upon the Baſtard, 
Crompt. J.C. who dies ſeized, ſhall take away the Right. And if an Appeal of Murder be not brought with- 
Ak in a Year and a Day, it ſhall be loſt for ever. And a Copyhold not claimed within a Year and 
* Ante 57(b). a Day after the Death of the Anceſtor ſhall be loſt for ever by the Cuſtom of many Manors, and 
there cred. ſuch Cuſtom ſhall be good. And he put many other Cafes where Nonclaim ſhall be peremprory | 
to the Right, and he ſaid, if in theſe Caſes Nonclaĩm within a Time limited ſhall by the com- 
H.2.H. 7. mon Law be peremptory, and loſe the Right, and in them the Party ſhall-not be aided by Infancy, 
Lin. 24. b. 4 fortiore where an Act of Parliament limits a Time, for the public Repoſe of the Realm, and 
. in Order to avoid univerſal Trouble to the Subjects of the Realm, as the Preamble ſays, ſuch 
* Contra 1 Show. Time ought to be peremptory, and ought not either by Expoſition or Equity to be favoured and 
n larged for an At or any other beyond the ſtrict Extent of the Words; for the public Re- 
poſe is more to be regarded than the private Convenience of any particular Perſon, whether he 
be an Infant, or of unſound Mind, or in other Degree. | 
* Wherefore he and all the others who argued on this Part agreed that the Heirs compriſed in 
the firſt Saving, and bound to the Purſuit of the Right, ſhall be taken as general as the Saving 
is, and ſhall comprehend Heirs within Age, covert, in Prifon, of unſound Mind, or beyond the 
Sea, as well as other Heirs void of theſe Imperfections or Tmpediments, and that the Demandant 
- ſhall not have Benefit of his Nonage by this firſt Saving, but that by his Nonclaim within the 
five Years attached in Part in Stowe! the Grandfather he ſhall be barred, if the ſecond Saving docs 
RE. | C 
" That theRight And the Caſe of the dying ſeized of Baſtard eigne during the Nonage of mulier puiſne was touched 
__ by many of the Juſtices in the Argument of this Cafe, And Carus and Dyer held that the Right 
244. 2. 80. Of the mulier within Age is bound by the Deſcent, becauſe in this Caſe the Law is a binding Law, 
107. a. :Rol. that is to ſay, it binds the Right for ever. And S:athroje and Saunders held the contrary, becauſe 
That ir is ne, the Right of the mutier ſhall never be bound but where there was a dying ſeized, and where the 
37 _=_ — dying ſeized comes by Default of Entry and by the Latches of the mulier, which Latches is ex- 
Difcent 26. En. cuſed by Reaſon of the Infancy of the mulier. | ** 


. 


23 As to the fecond Saving, all of them who argued on the Part of the Lord Zouch held clearly 
Firg.Baftardy27, that the Demandant is nor aided thereby for divers Caufes, One Cauſe is, for that this Saving 
9 is to other Perſons, which Word (others) is excluſive of thoſe who are compriſed in the Excep- 
7;- H. 33. Ed. 3. tion and in the firſt Saving. And ſuch is not the Demandant here, for Stowel the Grandfather 
Bro. Didem 35. and his Heirs were compriſed in the firſt Saving, becauſe Stowe! the Grandfather had Right at the 
Time of the Fine engroſſed, which Right is ſaved to him and to his Heirs upon Condition, viz. 
fo that they purſue their Right within The Years after the Proclamations made, which is not done, 
as is aforeſaid. Then when the ſecond Saving is to others, this is to be underſtood, to others than 
to thoſe who had prefent Right at the Time of the Fine engroſſed, and their Heirs. And if the 
Title of Sewel the Demandant is no other but as Heir to the Grandfather who had not the pre- 
ſent Right at the Time of the Fine engroſſed, then is he excluded out of this ſecond Saving by 
the Word (others), for he is not another Perſon, And although his Perſon, viz. his Body, is diſ- 
tinct from the Perſon of his Grandfather, yet inaſmuch as the firſt Saving was to his Grandfather 
and to his Heirs, and he is Heir to the Grandfather by Blood, and Heir to the Right alſo, he 
was compriſed in the firſt Saving, and is excluded out of this ſecond Saving. And Heſton and 
65 1a), Catline were of Opinion againſt Walſb and divers other Juſtices, as is ſaid before, in this Caſe, 
„ „ 5. ® if Tenant pur auter vie, Remainder for Life over to another, Remainder in Fee to the Right 
Counſ. 80. Heirs of Tenant pur auter vie, be diſſeized, and the Diſſeiſor levies a Fine with Proclamations, 
and five Years paſs, and afterwards ceſtuy que vie dies, and afterwards he in Remainder for Lite 
dies, Weſton and Catline held that he who was Tenant pur auter vie ſhall not have other five Years 
after the Death of Tenant for Life in Remainder to purſue his Right for the Fee ſimple, becauſe 
he is not another Perſon, but one ſame Perſon, and if he had entered or recovered the Land dur- 
ing his firft Eſtate, his Remainder had been reſtored thereby, and inaſmuch as he is there bound 
by the Words of the Act for his ſecond Eſtate, becauſe he is not another Perſon, it ſeemed to 
them not conſonant to the Intent of the Makers of the Act to enlarge the Time to him for his 
other Eſtate, but to abbreviate it, foraſmuch as their Intent was more favourable to the new 
Eſtate than to the former Right. And fo here Stowe! the Demandant being compriſed in the firſt 
Saving is not compriſed in the ſecond Saving, but the Word (others) excludes him from the Be- 

nefit of this ſecond Saving. | | 
Alſo the Word (f7/) joined to the ſubſequent Words will exclude him from the Benefit of this 
Saving, which Word (fir) ſcemęd to them all to be put in the Statute to great Purpoſe. * And 
r. Jones 233. Dyer ſaid that the Statute of 1. R. 3. cap. 7. touching Fines has all the Words of the Purview 
and the Body of this Act of 4 H. 7, except the Word (firft), which is added, as a Thing thought 
to be very neceſſary, to this Act of 1 H. 7. more than is in the ſaid Act of 1 R. 3. And this 
Word ought to be added to each of the four Words, accrue, remain, deſcend, or come, And the four 
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Words are by the Letter limited after the Fine engroſſed and Proclamations made, by Force of any 
Gift in Tail, or by any other Cauſe or Matter had or done before the Fine levied. So that he who 
would take Benefit of this Saving ought to prove four Things, viz. that he is another Perſon, 
and that the Right firſt came to him, and that it came after the Fine engroſſed and Proclamations 
made, and that his Right or Title is by Cauſe or Matter before the Fine levied. So that the 
Foundation of his Title ought to be before the Fine, and onght firſt to come after the Proclama- 

tions. As for Example (upon the Word accrue) Weſton ſaid, if the Father dies ſeized; his el- As to the Word 
deſt Son being in Religion, and the youngeſt is diſſeized, and a Fine is levied with Proclamations, Wed sab. 
and five Years paſs, and afterwards the eldeſt is deraigned, he ſhall be aided by this ſecond Saving, pr »- fo. 69, a. 
cauſa qua ſupra. So Dyer ſaid, if the Mortgagee is diſſeized, and a Fine is levied by the Dil - DEED ST 


Counſ. 50, 74. 


ſeizor, and five Years paſs after the Proclamations, and afterwards the Mortgagor pays or renders * = Ba, Abr. 
the Money, he ſhall by this ſecond Saving have five Years after his Payment or Tender, for his * 1 
Title firſt accrued to him after the Proclamations by the Pay ment or Tender, upon Cauſe or Matter $3: b. Sbep. 
before the Proclamations, viz. by the Condition made before the Fine. © And if the Huſband levies 9.“ 
a Fine with Proclamations, and five Years paſs after the Proclamations, and afterwards the Huſband ©: F. 2 
dies, the Wife by this ſecond Saving ſhall have five Years after the Deathof the Huſband to purchaſe H 4. H.8. Rotl 
her Writ of Dower, for her Title came after the Proclamations made, viz. by the Death of her Huſ- 3## P7224: 
band, upon Cauſe before the Fine, viz. the Intermarriaze with the Huſband and his Seizin : For 154. red 


three Things are the Cauſe of the Wife's Dower, viz. the Intermarriage, the Seizin of the Huſ Sue 326-- 


* . . 4 a 1 < $6 2 Co. 93. a, 
band in Deed or in Law, and his Death, two of which, viz. the Intermarriage and the Seizin, were 10 Co. 4g. b. 
before the Fine levied, and the third, viz. the Death, was after the Proclamations. 29. 8. G 


148. pl. 71. 
1 Rol. R. 160. 2 Rol. R. 409. Shep. Pratt. Counſ. 52, 74, 73. 2 Bac. Abr. 92, 140. Vin. Abr. tit. Fine W. 4. C 4. fo. 263. 


* But Note ( Reader ) that in my Opinion in this laſt Caſe the Wife ſhall not be bound to five Years af- „ u b. fn 
ter the Death of the Huſband, but ſhe is at large and not touched by the Purview of the Af. For the — 2 F 
Pur view is againſt thoſe who have Right at the Time of the Fine levied, or have future Right afler- Wett's symb. 
wards upon Cauſe ariſing before, to which future Right Wrong was done before the Fine, or by the Fine, © Boe cher. 
So that the Statute always intends that a Wrong was done to the preſent Eſtate or to the future Eftate nion of the Re- 
by the Fine levied. But here in the Caſe of Dower the Title is wholly accrued after the Fine, viz. by Haig is re 
the Death of the Huſband, for until his Death no Title was conſummate, nor Wrong done by the Conu- Books cited a- 
ſee in detaining the Land from the Wife. And the other two Points are of no Moment without the third, Os 
viz. the Death of the Huſband, nor are they ſuch Cauſe or Matter as the Statute intends. So that all 
the three Points are but one Cauſe or Matter, and not ſeveral. And therefore the Fine does not reach 
to ſuch Title as is accrued after the Fine, and (as the Law ſays) upon Cauſe wholly after the Fine; and © i, ge, 
this is conſiſtent enough with the Fine. As if the Tenant ceſſes one Year, Part of which was before Shep. Pratt, 

' the Fine and the Proclamations paſſed, and another Year, which ends after the Proclamations, theſe two Su. 74. 
Years are but one Cauſe or Matter which gives the Ceſſavit, and not two Matters, and therefore the Lord 

ſhall bave bis Ceſſavit 20 Years after the Proclamations, and ſhall not be bound to five Years, for the 

Purview was not againſt the Lord in ſuch Caſe, becauſe he had no Right to the Land at the Time of 

the Fine, nor was his Title to the Land in eſſe at the Time of the Fine levied, alths* the Ceſſer cemmen- 

ced before the Fine levied, but his Title ſhall be ſaid to accrue wholly after the Fine, viz. at the End of the 

two Years. And ſo it ſtands well with the Fine, for which Cauſe the Lord is at large, and not bound 

to five Tears to bring his Ceſſavit. So it ſcems to me to be in the Caſe of Dower, and of the Mortgage 

alſo, for altho* the making of the Condition is ihe Cauſe of the Re-entry, yet it is not any Part of the 

Matter or Cauſe intended by the Statute, but ſtands well with the Fine, and the Payment makes the Title, 

which is after the Fine, ſo that at the Time of the Fine there was no Wrong done to the Mortgagor, nor 

to the Eftate which he claimed, and therefore he fhal! be at large, and not bound to five Years. 

And Dyer ſaid further, (as to the Word remain) © if Land is given to the Father and to the Heirs As to the Word 
Females of his Body begotten, the Remainder to his Son in Fee, and the Father levies a Fine with“. 
Proclamations, and afterwards dies without Heir Female of his Body, there the Scn has five —— 
Years to make his Claim after the Death of the Father, by this Branch: For he is another Perſon Conn.. 73, 79. 
to whom the Land firſt remained after the Fine engroſſed and Proclamations made, by Force of 

Matter before, viz. the Eſtate, by which the Remainder was limited upon the Eſtate Tail made. 

So, it was ſaid, if Tenant for Life, the Remainder in Fee, is diſſeized, and the Diſſeizor levies a eg 4 
Fine with Proclamations, and five Years paſs, and afterwards the Tenant for Life dies, he in the Wess Syn b. pn 
Remainder ſhall have other five Years to be accounted from the Death of the Tenant for Life, Ing 2 
cauſa qua ſupra. But Catline denied the Law to be as it was put by Walſhß in a Caſe upon this Mat- Count. 73, 74. 
ter: For Walſb had ſaid, if Tenant for Life with Remainder in Fee makes a Feoffment, and the 

Feoffee levies a Fine with Proclamations, and five Years paſs, now he in the Remainder is bound 

touching his Entry for the Forfeiture during the Life of the Tenant for Life, for his preſent Right 

of Entry was ſaved by the firſt Saving, ſo that he had purſued his Claim within five Years, which 5 5 P., elles 
he has not done: But, he ſaid, * if the Tenant for Life dies, now he in the Remainder ſhall have 3 Co. 78. b. 59. 
other five Years for his Fermedon in Remainder, for it is a new Title and Right, and he could not red bn wig aa 
have his Formedon in Remainder before, and it was at his Election whether he would take Advan- 157. ; Keb. 38. 
tage of the Forfeiture or not, and becauſe a new Right is come to him by the Death of the Te- Sab. Wer 's 
nant for Life, he ſhall have other five Years by this ſecond Saving; which Catline utterly denied, 69. b. i. 
and ſaid that it was no new Right which firſt accrued after the Death of the Tenant for Life, for 332 4 
it is one ſame Fee-ſimple to which he had Right as well before the Death of the Tenant for Life, zz, 
as after his Death, and inaſmuch as it was his Time to have executed it in his Life, and he has 

not done it, but has ſuffered the five Years to pals, he is concluded by the Act, and not ſaved by 

the ſecond Saving, for his Right did not accrue or remain firſt after the Death of the Tenant for 
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« Ante 373 (f) | Liſe, inaſmuch as he might have entered before. And ſo the Word (frft) excludes him from 
b 2 Shows 41. the Benet of the ſecond Saving. And as the Law is in the Caſe before where Tenant for Life 
> ALI. with Remainder over was diſſcized, and a Fine levied, ut antea, ſo, it was ſaid, ſhall it be of the 


Pract. Counſ. Reverſion, if the Reverſion had continued in the Leſſor, he ſhould have five Years after the 


2% Cl 165. b. Death of the Tenant for Life. But Ca/line ſaid, if the Reverſion or Remainder depends upon 


by the Rep«rter. an Eſtate for Years, and not upon an Eſtate of Freehold, then he in the Reverſion or Remainder 
ev wg ſhall not have Aid of this ſecond Saving. And he ſaid, if Tenant for Years, or Tenant by Sta- 


Tag . Ray, tute · merchant or Elegit be ouſted, and afterwards a Fine is levied with Proclamations, as well 
2 19, Adjudge 


coeey, and the Termor, or Tenant by Statute-merchant or Zlegit, as he in the Reverſion alſo ought to make 
that there B their Claim within the firſt five Years, for in ſuch Caſe © he in the Reverſion may enter upon the 


wer wee Diſſeizor as well as the particular Termor, and therefore they ar? all compriſed in the firſt Savin 


between a Leſee and he in the Reverſion ſhall not have five Years after the Term ended, as he ſhall have where 


for Lite and a 


Lefee for Years. the particular Eſtate is a Freehold, in which Caſe he in the Reverſion cannot enter during the 
S. O. a Lev. 52 Eſtate of Freehold. And from this Caſe of a Termor his Intent appears that a Termor for Years 
3 823% ſhall be bound by this Statute as well as one that has a Freehold, becauſe the Savings ſave all In- 


N tereſts, which Word ( Intereſt) may comprehend a Term, ans! ſhews that the Generality of the 


2 Inſt. 517. 


1 Mol. 21). Purview extends to it, as it ſeemed to him. 


x Show. 4t. 2 Bac. Abr. 534. Sbep. Pract. Counſ, 50, 75. © Co, Litt, 250. b. f 5 Co. 124. 2 9 Co. 105. a. Co. Litt. 345. b. Cro. J. 60. 


As tothe Word And as to the Word (deſcend), Dyer ſaid, * if Tenant in Tail diſcontinues, and the Diſcontinuee 


(deſcend). levies a Fine with Proclamations, and five Years paſs, and Tenant in Tail dies, the Iflue ſhall 
« P. 19.H, 8. have other five Years, for he is the firſt to whom the Land deſcended after the Proclamations, 
7a 01 Kol. by Force of the Gift in Tail made before the Fine levied. * But if Tenant in Tail be diſſeized, 
a. b. Pollexf. And afterwards the Difſizor levies a Fine with Proclamations, and five Years paſs without Claim, 
1 d and afterwards the Tenant in Tail dies, in this Caſe he and Catline alſo ſaid that the Iſſue in Tail 
63. b. Shep. is bound for ever, for there the Tenant in Tail had the preſent Right at the Time of the Fine levi- 
Pratt. Couol. ed, and the firſt Saving compriſed him and his Heirs in Tail, and inaſmuch as they did not purſue 
og Right within the five Years according to the Condition of the firſt Saving, the Tail is bound 


b Weſt's Symb. for ever. But Southcote and Weſton were of a contrary Opinion, for they ſaid that every Iflue in 


pt. 2. fo. 67. b. 


Sen. Prad. Tail ſhall have five Years, for a new Right is come to every one of them per formam dont, which 

Cound. 75, 76. Right (as they took it) the Makers of the Act intended to preſerve, 'and to this Purpoſe the 

1 T. Jones 242, Words (by Force of any Gift in Tail) were put in the ſecond Saving. But this Opinion of theirs 

was utterly diſallowed by the ſaid Chief Juſtices, who ſaid that the Word (irg), which ought to 

be added to the Word (deſcend) (and then it will be (Hall firſt defeend), will not ſuffer every De- 

ſcent to have five Years. * And Catline ſaid that a Right or Title may be ſaid to be deſcended, 

where he who has a Right to a Reverſion or Remainder in Tail dependant upon an Eſtate for 

Life dies, and this deſcends to his Iſſue, and afterwards the Tenant for Life dies, he ſhall have 

five Years by this ſecond Saving: And thus the Words (fr/t deſcend) ſhall be fully ſatisfied. ' And 

* 6m Weſton and Dyer ſaid, if a Man has Iſſue a Son and a Daughter, and the Son purchaſes Land and 

Shep. Pratt, dies, and the Daughter enters, and is difſeized, and the Diſſeizor levies à Fine with Proclamati- 

Couni. 57, 78. ons, and five Years paſs without Claim, if after this the Father has another Son (as he may have 

ten Years afterwards or more) who is Heir to the Brother, he ſhall have other five Years by this 

ſecond Saving, for he is the Perſon to whom the Right firſt deſcended after the Fine engroſſed 

m Shen. pad. and Proclamations made. So, Dyer ſaid, if a Man of unſound Mind makes a Feoffment in Fee, 

Cound. 57, 76. and the Feoffee levies a Fine with Proclamations, and he of unſound Mind dies, now his Heir ſhall 
have fave. Years. from the Time'of his Death, for he is the Perſon to whom the Right firſt deſcend- 

ed after the Fine engroſſed and Proclamations made. | | 

As to the Werd And as to the Word (come), Dyer ſaid, if Tenant in Tail levies a Fine with Proclamations, 

{ come ). and five Years pals, and afterwards he dies without Iſſue, the Donor is the Perſon to whom the 

Web's Semb. Right firſt came after the Fine engroſſed and Proclamations made, upon Cauſe had before the Fine, 

pt. a. fo. 68. b. and therefore he is aided by this ſecond Saving, and may have his Formedon in Reverter within 

five Years after the Death of the Tenant in Tail. And in all theſe Caſes, it was faid, there is a 

new Right or Title accrued, remained, deſcended, or come after the Proclamations, which was not 

in any other beiore, upon Cauſe ariſing before the Fine. But in our Caſe altho* Stowel the De- 

mandant is the Perſon to whom the Right firſt deſcended, yet this is not upon any Matter or Cauſe 

had or done before the Fine, as the Makers of the Act intended, for the Diſſeizin which was be- 

fore the Fine is not the Matter or Cauſe which made Stawel to have the Right, for it there had 

been no Diſſcizin he would have had the Right and the Poſſeſſion, for he had it by Deſcent or 

Purchaſe before. But they intended ſome ſpecial Matter which ſhould be the efficient Caule of 

having the Right, and ſuch a Right roo as never was in any other before it was in him; and there 

is none ſuch in this Caſe, for the Right was firſt in the Grandfather, and the Right deſcended, 

which is meant by this Branch, is a Right deſcended which was not in any other in ſuch Manner 

at the Time of the levied. For this Right here was ſaved in S!owel the Grandfather and in his 

Heirs by the firſt Saving, and if it ſhould alſo be ſaved in the Heir by the ſecond Saving, becauſe 

it firſt deſcended to him, then the one Saving would be ſuperfluous and in vain. And this was 

not the Intention of the Makers of the Act, for they never intended to aid thoſe by the ſecond 

Saving who were compriſed and aided by the firſt Saving, nor e contra to aid thoſe by the firlt 

Saving who are aided by the ſecond, but their Intention was to comprehend in one Saving thoſe 

whg were out of the other Saving. Wherefore all of them who argued on this Part agreed that the 

Demandant was not aided by the lecond Saving, for he is not another Perſon, nor is the Right which 

| | _ is 


x Shep. Prat. 
Count. 76. 
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is here deſcended to him ſuch a Right as the Makers of the Act intended, nor is the Cauſe or 
Matter before the Fine ſuch as they intended. —» | 
And as to the Point of Equity, all of them alſo who argued on this Part agreed that Stowe! the 
Demandant ſhould not be aided at all by Equity, inaſmuch as the Univerſality of Mankind is more 
the Object of the Purview than Individuals, that is to ſay, it reſpects the Peace of all Men in ge- 
neral more than the Advantage of Infants or other private Perſons, and alſo inaſmuch as this Act 
is a poſitive Law for the Time, and therefore when it has particularly limited divers Times to 
Perſons in divers Degrees, to make an Alteration in that Time would be more contrariant than a- 
greeable to the Minds and Intention of the Makers of the Act. And Catline ſaid that Ariſtotle » Arid, Ethic, 
defines Equity thus, Aguitas eſt correctio juſtæ legis qua parte deficit quod generatim lata eft. But, 1 . g. 
he ſaid, this Law here is ſpecial, and limits a Certainty of Time in every Point, and it is deſective 1 Tach 2 - 
in no Part as to Time, for which Reaſon the Time limited ſhall not be altered or enlarged by E- 1 
uity. 


Poſt . 
And in this Caſe they who argued on the Part of Lord Zouch agreed * that if one had three or , W a 
four of the Defects and Impediments, as if a Woman who has preſent Right, or when the future Five F. a. 5. pl. 
Right falls, is covert, and within Age, and not of whole Mind, and in Priſon, and one, or two, py x 
or three of theſe Detects or Impediments are removed, as if the Huſband dies; and ſhe is of full Sep. Prad. 
Ag, and let out of Friſon, the five Years appointed to her by the Statute ſhall not commence un- oC 
til the laſt Defect or Impediment is removed, and when ſhe is void of all the Impediments or ber Anderſen 
Deteas. then the five Years ſhall commence. And if the Perſon, whoſe DefeRs or mpediments n 
are once removed, within a Month after falls into any of the Defects or Impediments again, as if hee vin, Abr. tit. 
18 impriſone'', or becomes of unſound Mind, and continues fo all the five Years, or at the End 33 
of the firſt Month of the five Years dies, his Heir within Age, the five Years before commen- pt. a. fo. 68.a. b. 
ced ſhall procced, and Nonclaim within the ſame five Years ſhall bind the Party and his Heirs, — _— 
{as well as if he had been void of all the Defects or Impediments during the whole five Years. 
And in this Caſe it was affirmed by many of the Juſtices, and denied by none of them that 
I heard, that altho* the Perſons compriſed in the Exception were not under ſuch Defects 4 vin. Abr. tit. 
or Impediments at the Time of the Fine levied, but became fo againſt their Will after the Fine F'**#-*- . 1. 
levied, and beiore the Jaſt Proclamation, and were in ſuch Degree at the Time of the laſt Pro- * 
clamation, they ſhall not be bound to five Years next after the laſt Proclamation, but they ſhall 
have five Years next after their Impediments or Imperfeftions removed. 
And Bendloe ſaid in this Caſe, that the Savings in the Act extend as well to Succeſſors, altho' 
they are not named, as to Heirs. And divers Caſes were put touching the Succeſſors of Biſhops, 
Veans, and Parſons, and in the meſn Vacation touching Men of Religion, (all which I have omit - nya bene by the 
ted out of this Report, becauſe, as I apprehend, the Purview does not extend © to bind ſuch, nor ſhall Reporter. 
their yore wi be intended ſuch Privies as are meant by the Statute, nor ſhall they be bound by any Fine 11 Co. 71. a, 
levied by their Predeceſſors, or by the Negligence or Latches of their Predeceſſors. For none can imagine , v e 
that the Makers of the Af intended by the Latches or Af of the Biſhop to bind the Succeſſion without Symb. pt. 2. fo, 
the Aſſent of the Chapter, or of the Parſon without the Aſſent of Patron and Ordinary. For which — 5 wr 
Kea ſon, it ſeems, the Om:ſſion of Succeſſors out of the Act was dine of Purpoſe, and no! thro* Negligence 50, 104. Poſt 
or Forgetſuln:ſs. And if the Law ſhould be taken for certain that upon a Fine levied by the Predeceſſer 5* ©) 
of a Biſhop, Dean, Prebendary, or Parſon, and Proclamations made, or that upon a Diſſeizin done to 
a Biſbop, Dean, or Prebendary, and ſuch others, their Succeſſors ſpall be bound by a Feoffment of the Ter- 
mors or otherwiſe, and by a F ne afterwards levied, and by Nonc!aim of the Biſhop, Dean, or ſuch other 
for five Years, this w-uld ſoon grow into great Practice, and thereby Holy Church would loſe more Poſ- 
ſeſſions than it cou d gain in theſe Days. 
After theſe Arguments made, Judgment was prayed in the Common Bench for the Lord yr. T 11 
Zouch in the ſaid Term of St. Hillary in the 11th Year of the Reign of Queen Elizabeth. And Es. 
Harper then one of the Judges of the ſame Bench retained his former Opinion, viz. that the 
aw was with S:cwel the Demandant, and of the ſame Opinion with him was Saunders only, and 
no others. For Malſb, mutata opinione, aſſented that Judgment ſhould be given againſt Storwel. 
And he ſaid to me afterwards, that upon better Conſideration it ſeemed to him that the Act, 
which had limited a Time for the Right, had made the Right of Stowel the Demandant ſubject to 
a Condition, viz. that he ſhould purſue his Claim within the five Years attached firſt in his Grand- 
father, from which his Nonage ſhould not diſcharge him any more than in this Caſe, viz. * if as as. pl. 15. 
Man makes a Feoff ment in Fee upon Condition to be performed on the Part of the Feoffee and Fitz. Condition 
his Heirs, there if the Feoffee dies, his Heir within Age, he is bound to perform the Condition Ct 5. 


Coverture 71. 


during his Nonage, as well as if he was of full Age. So here the time limited to the Right of 3 
the Demandant makes his Right conditional, and his Nonage ſhall not diſcharge him from it ; 1 Mod. 36, 87. 
and this was the Reaſon why he aſſented to the Judgment, as he told me. Wherefore he and 
all the other Judges, viz. Carus, Southcote, Weſton, Whidon, Dyer and Catline, were of Opinion 
that Stowe! the Demandant ſhould be bound to the five Years attached in his Grandfather, and 
_ conſequently that Judgment ſhould be given againſt him. And of this Opinion I heard that 
Corbet Juſtice was, (who died before he had delivered his laſt Argument) as appeared by his Argu- 
ment written with his own Hand, which was found after his Death in his Study, as I was inform- 
ed. Wherefore the ſame Term of St. Hillary Judgment was given that Stewe! the Demandant 
ſhould be barred, which Judgment was as follows. 


1 ccc 


At 1 * 


— 


Fo 
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— ; 


The reſt of the At which Day here came as well the aforeſaid John Stowel now Demandant as the aforeſaid 

Record, George by their Attornies aforeſaid, Whereupon the Premiſſes being ſeen, and by the Juſtices 

here fully underitood, it ſeems to the Juſtices here that the aforeſaid Plea of the aforeſaid: Joh 

$::wel now Demandant above by replying pleaded is inſufficient in Law to maintain theaforeſaid ohn 

Stowel now Demandant to have his Action aforeſaid againſt the aforeſaid George, as the aforeſaid 

Judgment, George above has alledged. Therefore it is conſidered that the aforeſaid John Stowe! now Deman- 

dant take nothing by his Writ aforeſaid, but be in Mercy for his falſe Claim. And that the a- 
foreſaid George go thereof without Day, &c. 


And the Lord Dyer, in his laſt Argument made in this Caſe, ſpoke to the Manner'of pleading 
the Concluſion made by the Statute, that is to ſay, whether it be neceſſary forzthe Tenant, who 
. 8. R. a. pleads the Fine in Bar, to aver that the ſaid John Zouch Knight was of full Age, of ſound Mind, 
it N out of Priſon, and within the Realm, or not. For he ſaid that in *8 R. 2. the Tenanti in Aſ- 
— C. ſize pleaded in Bar a Fine levied before the Statute of Nonclaim, and ſaid that the Plaintiff was 
65. b. 140. b. à Year and a Day after the Fine levied out of Priſon, of full Age, and within the four Seas, 
b Ante 368 (e). and did not put in his Claim, &c. and the Plaintiff ſaid that he was at that Time in Scotland the 
Vide Dy. 3044 whole Year and Day of which he ſpoke, without that that he was in England; and becauſe Scot— 
53G: land is another Land and another Realm by itſelf, the Iſſue was held ſufficient enough for this 
ws hook: Purpoſe. * And, he ſaid, hereby it appears that Scotland is another Realm. But, he ſaid, it 
18, per Wiay ſeemed to him in the Caſe here not to be neceſſary for the Tenant, who pleads the Fine in Bar, 
bf gs to aver that the Party was of full Age, or out of Priſon, or within the Realm, and of ſound 
328. b. Pl. . Mind, but this ſhall be ſhewn on the other Side, if there is any ſuch Imperfection or Impediment, 
«4 Stat. 32. H.8. becauſe the Body of the Act is general, viz. that the Fine ſhall be a final End, and ſhall conclude as 
OP well Privies as Strangers to it, and as general as the Purview is, ſo generally the Party, who is to 
* 1f the Tenure take Advantage by the Fine, ſhall plead it. And if the other Party or his Anceſtor is one of 
is not ſhewn to the Perſons excepted, he ought to plead the Exception, becauſe it is for his Advantage. And 
Grove if oh: he reſembled this to the Pleading of a Deviſe of Land by Force of the“ Act, for the Deviſee 
_ * ſnall plead the Deviſe generally, viz. that ſuch a one was ſeized of the Land in Fee, and held it 


Dy. 329. pl. 16-in © Socage, and deviſed it to him by his laſt Will in Writing. For the Proviſion of the Act is 


general, viz. that every Perſon ſhall have full Authority to deviſe, Sc. and yet there is a Branch in the 
*M. 16. ff. 7. Act afterwards, that Wills made by Femes-covert, or - Perſons within Age, Ideots, or not of whole 


— Uks * Mind, foal! not be taken to be effeftual : But inaſmuch as this is not in the Body of the Purview, 
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5. e but is in a Branch afterwards, the Deviſee needs not to aver that the Deviſor was of full Age and 
fi. . void of the other Imperfections, but the other Party who is to take Advantage of it ſhall plead 
Ben Fos, „ it. But, he ſaid, if one will plead a Feoffment or Grant of Ceſtuy que Uſe, there he ought to 


Uſes 24. P. 4+ plead that he was of full Age, of whole Mind, and-at large, and not in Dureſs, as it is held in 
— Fo bly ot 16. H. 7. And he ſaid that the Queſtion was moved before in 6. H. 7. whether or no the Party 
ings 124. Vin. ought to ſhew it, but it was not there adjudged, but in 16. H. 7. the Point was reſolved by the 
abr. ti 3 Juſtices. And the Reaſon is, becauſe the Purview of the Act of 1 R. 3. cap. I. is, that all Feoff- 
But x Leon. 18, ments, Grants, &c. made by any Perſon being of full Age, of whole Mind, and at large, and not in 
— Er Dureſs, to any Perſon ſhall be good and effectual; ſo that the Purview does not warrant any Feoff- 
by Wray C. 15 ment or Grant but of ſuch Perſons as are void of ſuch Defects. And therefore he that will take 
Orden er Wray Benefit by ſuch Conveyances ought to ſhew that the Perſon who made them was void of ſuch 
agrees with that Defects, or elſe he is not authoriſed to make them. But otherwiſe it is where the Purview is 
1 s general, and a Reſtraint to ſome comes afterwards by Way of Exception, (as it is in this Statute 
P.4+ H. 7. 8. b. of Fines) or by another Branch, as it is in the Statute of Deviſes of Land. And fo, by him, there 
is a manifeſt Diverſity. © It] | | EIN 


. T.Raym, 167, per Twiſden J. Ld, Raym. 421, arguendo. 5 | 


Here follow the Verſes mentioned before, fo. 356. 


Elizabeth nonum regni dum tranſigit annum, 
Gentis et Anglorum regia ſceptra tenet, 
Anthenium rapiunt Maii mala ſidera Brownum, 
Legum qui vivus gloria magna fuit, 
Abdita qui norat reſerare Oracula juris 
Subtili ductu, et Neftoris eloquio. 
Ingenio pollens, animoque diſertus et ore, 
Vix ulli poterant uberiora dari. 
Is fœlix nimium, fi tam longæva fuiſſent 
Quam fuerant animi dona ſtupenda ſui. 
Abreptum fato hunc Eſſexia planxit alumnum, 
Legis et ereptum ſedula turba gemit: 
Planxerunt illi, plangat ſimul Anglia tota, 
Nempe animos triſtes perdita gemma facit. 
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A Report of a Judgment given by the Barons of the Exchequer in Eaſter Term in the 1 2th 
Year of the Reign of Queen Elizabeth upon an Exhibition to the Court of Exchequer, by | 
Sir Henry Nevil Knight, of a Deed of Grant of the Office of Keeper of a Park, and of 
an annual Rent-charge for the Exerciſe of the ſame out, of Land which afterwards came to 
the Hands of the Queen, which Grant was made to him and to his Father, who was attaint- 
ted of Treaſon, for Term of- their Lives, and upon a Petition to have the Arrears due 
thereupon paid to him. And the Record hereof was entered in the Remembrances of the Ex- 


chequer, among the Records of Michaelmas Term 3 Eliz. Roll on the Side of the 
Treaſurer's Remembrancer. And was as follows, | | 


B* it remembered, that Henry Nevil Knight came here before the Barons of this Exchequer Mic Tm 


the 2oth Day of October in this Term in his own proper Perſon, and exhibited to the Court 2 
here a certain Writing of one William by divine Permiſſion late Archbiſhop of Canterbury of the 


 Offve of Keeper and Guardian of the Park of Aldington otherwiſe Alington, and of the Deer in 
the ſame Park, in the County of Kent, and alſo of an annual Rent of three Pounds and ten 
Pence Sterling for the Exerciſe of the Office aforeſaid yearly to be had, levied, and perceived of ö 
the Manor of Aldington otherwiſe Alington, made to the aforeſaid Henry Nevil Knight, by the Name 5 
of Henry Nevil Eſquire, and to one Edward Nevil Knight afterwards and late attainted of High 
Treaſon now deceaſed, for Term of their Lives, and of the longeſt Liver of them, bearing 
Dare the 13th Day of November in the 22d Year of the Reign of the late King Henry 8. ſealed 
with the Seal of the ſaid late Archbiſhop, and afterwards and before the Attainder of the ſaid 
Edward Nevil Knight, viz. the firſt Day of December in the ſame 22d Year of the ſaid late King 
Henry 8. William then Archbiſhop then ſurviving and being in full Life and Archbiſhop of Can- 
terbury, by Thomas then Prior of Chriſt-Church in Canterbury, and by the Chapter of the ſame 
Place by their Writing ſealed under their common Seal at the City of Canterbury in their Chapter- 
houſe there ratified, approved, and confirmed. And the ſame Henry Nevil prays that that Writ- 
ing may be here inrolled of Record. Which ſaid Writing the Barons here received, and com- 
manded it to be read, and to be inrolled in the Order of the Words contained in the ſame Writ- 
ing. And the Tenor of the ſame Writing follows in theſe Words. To all the faithful in Chriſt 
« to whom this preſent Writing ſhall come, William by divine Permiſſion Archbiſhop of Canter- 
&« bury, Primate of all England, Legate of the Apoſtolic See, Greeting, in the Author of Safety. 
% Know ye that we for the good and acceptable Service which our beloved Edward Nevil Knight 
& and Henry Nevil Eſquire, one of the Sons of the aforeſaid Edward Nevil Knight, have mani- 
feſtly done and ſhall daily hereaſter do to us, and for other urgent Cauſes us to thele Preſents 
ſpecially moving, of our meer Motion have given and granted, and by theſe Preſents do give 
and grant, to the ſame Edward Nevil Knight, and to Henry Nevil Eſquire. And to the longer 
Liver of them, the Office of Keeper and Guardian of our Park of Aldington otherwiſe Aling- 
% ton and of our Deer there in the County of Kent, with their Appurtenances. To have, hotd, | 
and exerciſe the Office aforeſaid by themſe]ves or by their ſufficient Deputy or Deputies, for : 
whom they will anſwer, for Term of Life of the aforeſaid Edward Nevil Knight and of Henry 
Nevil Eſquire and of the longer Liver of them. And by theſe Preſents we make, conſtitute, 
ee and ordain the ſaid Edward and Henry Nevuil to be the Keepers of our Park and Deer aforeſaid. 
* Alfo we have granted and by theſe Preſents do grant for us and our Succeſſors to the ſame Ed- 
ward Nevil Knight and Henry Nevil Eſquire, for the Exerciſe of the Office aforeſaid, and for 
e their other Coſts, Charges, and Expences to be had in the Premiſſes, one annual Rent of three 
* Pounds and ten Pence Sterling yearly, To have, levy, and perceive the aforeſaid annual Rent 
* of three Pounds and ten Pence every Year during the whole Lives of the ſaid Edward Nev! 
Knight and Henry Nevil, and of the longer Liver of them, of our Manor of Adington other- 
wiſe Alington aforeſaid, at the Feaſts of Eaſter and of St. Michael the Archangel, by equal Por- 
tions to the ſame Edward and Henry Nevil and to the longer Liver of them annually to be paid. 
And if and as often as it ſhall happen that the ſaid Rent of three Pounds and ten Pence or any 


Part thereof be in Arrear in Part or in all unpaid after any Term at which it ought to be paid, 


that then and ſo often it ſhall be lawful for the aforeſaid Edward and Henry, and for the longer 


Liver of them, and their Aſſigns, into the ſaid Manor to enter and diſtrain, and the Diſtreſs ſo 
taken there to drive away from thence, and to impound and keep in their Poſſeſſion, until they 
„„ ſhall be fully ſ:tisfied for the annual Rent aforeſaid and the Arrears thereof. In Witneſs 
« whereof to theſe Preſents we have put our Seal, given the 15th Day of November in the 22d 
% Year of the Reign of King Henry 8. and in the 27th Year of our Tranſlation. And we Tho- 
mas by divine Permiſſion Prior of Chriſts-Church in Canterbury, and the Chapter of the ſame 
Place do all and ſingular the Things above written and contained, as much as to us belongs, 
by Authority of our Chapter, ratify, approve, and for Term of Life of the above written Ed- 
ward Nevil Knight and Henry Nevil and the longer Liver of them, by the Tenor of theſe Pre- 
* ſents, confirm. In witneſs whereof our Common Seal is put to theſe Preſents : Given in our 
* Chaprer-houſe the firſt Day of December in the 22d Year of the Reign of King Henry 8.” 
Which ſaid Writing being read, the aforeſaid Henry Nevil Knight ſays that he is unpaid of the 
aforeſaid annual Rent of three Pounds and ten Pence yearly, from the Feaſt of St. Michael the 
Archangel in the ffth and fixth Years of the Reign of the late King and Queen, viz. for three 
whole Years ending at the Feaſt of &. Michael the Archangel in the third Year of the Reign of 
the Lady Zlizabeth now Queen, and that the aforeſaid Manor of Aldington otherwiſe Alington 
with the Appurtenances has remained and been in the Hands and Poſſeſſion of the ſaid Lady the 
Queen now ever ſince the aforeſaid Feaſt of Sr. Michael the Archangel in the ſaid / and /ix:h 
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Years and now is and remains in the Hands of the ſaid Lady the Queen now. And he prays 
that the Writing aforefaid by the Court here may be allowed, and that nine Pounds, two Shil- 
lings, and Sixpence of the Arrears of the aforeſaid annual Rent of three Pounds and ten Pence 
yearly for the aforeſaid three Years ending at the ſaid Feaſt of S. Michael the Archangel in the 
aforeſaid third Year of the ſaid 942 — now may be paid to the ſame Ilenry Nevil Knight, 
and alſo that the aforeſaid annual Rent of three Pounds and ten Pence yearly from the aforeſaid 
Feaſt of St. Micharl the Archangel in the aforeſaid third Year of the ſaid Lady the Queen now 
may be annually paid to the ſame Henry Nevil Knight during the Life of the ſame Henry, 
| Ane Gilbert Gerard Eſquire Attorney-General of the ſaid Lady the Queen now, who proſe- 
cutes for her, being preſent here in Court, and being aſked by the Barons touching the Premiſes, 
for the aforeſaid Lady the Queen now ſays, that the aforeſaid Writing in Form aforeſaid recited 
. ought not to be allowed, and that neither the aforeſaid nine Pounds, two Shillings, and Sixpence 
of rhe aforeſaid Atrears of rhe afotefaid annual Rent of three Pounds and ten Pence yearly for 
the ſaid three Years ending at the Feaſt of &. Michael the Archangel in the aforeſaid third Year 
of the faid Lady the Queen how, nor the afoteſaid annual Rent of three Pounds and ten Pence 
yearly from the aforeſaid Fealt of $t. Michael the Archangel in the aforeſaid third Year of the 
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Anſwer. 


Demurrer. {aid Lady the Queen now, to the aforeſaid Henry Nevil Knight in Form aforeſaid ought to be paid. 


Hecauſe he fays that the aforefaid Writing above recited, and the Matter in the ſame Writing con- 
tained and ſpecified, and the adforefaid Matter by the ſaid Henry Nevil Knight in Form aforeſaid 
alledged, is inſufficient in Law to charge the aforeſaid Lady the Queen now either with the Pay- 
ment of the aforeſaid nine Pounds, two Shillings, and Sixpence for the aforeſaid three Years end- 
ing at the Feaſt of Sr. Michael the Archangel in the aforeſaid third Year, or with the aforeſaid 
Payment of the aforeſaid annual Rent of three Pounds and ten Pence yearly from the aforeſaid 
Feaſt of St. Michael the Archangel in the fatne third Year, to the aforeſaid Henry Nevil Knight in 
Form aforeſaid. And hetefott he prays Judgment for the ſaid Lady the Queen. 

ight {ays that the aforeſaid Writing above recited, and the 


Matter in the ſame Writing contained, and the aforeſaid Matter by him in Fotm aforeſaid alledg- 

cd, is ſufficient iti Law to charge the aforeſaid Lady the Queen now with the Payment of the a- 
foreſaid nine Pounds, two Shillings, and Slxpence of the aforeſaid annual Rent of three Pounds 

and ten Pence for the aforeſaid three Years ending at the aforeſaid Feaſt of Sr. Michael the Arch- 
angel in the aforeſaid third Year of the ſaid Lady the Queen now, and alſo with the Payment of 

t aforeſaid annual Rent bf three Pounds and ten Pence yearly from the aforeſaid Feaſt of St. Mi. 
clael the Archangel in the fame third Year, to the ſame Henry Nevil in Form afoteſaid. And he 

| _ Pfays as he above prayed. And becauſe the Court will have Deliberation in the Premiſſes before 
Fubther, Se. Day is given to the aforeſaid Henry Nevil in the State wherein it now is from the 


* . 


Hay of the Hol Trinity in fifteen Pays, ts hear and do what, Ge. | 
The CASE. T HE Effet of the Recbfd is as follows, viz. Sir Hey Nevil Knight comes before the 


A. grants the _ 
Office of Keeper 


rs ant» November in the 22d Year. of the Reign of King Henry 8. ma | 
for the Exerciſe Nevil Knight afterwards and lately attainted of High-Trcaſon, by William late Archbiſhop of 
of it outofa e. Canterbury, of the Office of Keeper and Guardian of the Park of Aldington otherwiſe Alington, 


-/ pr on for the Exerciſe of the ſame Office yeatly to be had, levied, and 
the Manor comes 47Hp0jj otherwiſe Alingten, for the Term of their two Lives. 


ſtall nothavethe Reign of tlie [aid lite Kirig 
Rent. S. C. cited the 5 rior of Chr 7 1 Chur c , 
1 n. 340. Which Deed the laid Sir Heiiry Nevil prays to be inrolled of Record ; and the Barons received the 
4'9. 5 Moi. 60, Deed, and read it; and commanded it to be intolled. And the Deed was according to the Effect 
cer . JC. aforeſaid, viz. that the faid Archbiltisp, for the good and acceptable Service which the ſaid Sir 
Abr. 743. Via. Edward and Henry one of the 


f cen ſhould daily do, and for other Cauſes, granted to the ſaid Sir Edward and Henry, and to the 


pl. 3. 


or Deputies, for whom they will anſwer, for Term of their two Lives, and for the Life of the 
e of them. And further he ranted to them for the Exerciſe of the ſaid Office, and for 
their Charges and Expences in the Premiſſes, an annual Rent of 37. 10 d. for the Lives of them 
and of the Survivor of them, payable out of the Manor at Michaelmas and at the Annunciation 
of our Lady by equal Portions, with Clauſe of Diſtreſs in the ſaid Manor, if the Rent ſhould be 
in Arrear. Under which was contained the Confirmation of the Prior and Chapter aforeſaid. 
Which Deed being read, the ſaid Sir Henry ſays that the ſaid Rent was in Arrear and not paid 
to him for three Years ending at the Feaſt of St. Michael the Archangel in the third Year of the 
Reign of the preſent Queen : And that the 19 Manor was all thoſe three Years, and yet is, in 
the Hands of the ſame prefent Queen.. And he prays that the Court will allow the Deed, and 
that 9 J. 2 s. 64. of the Arrears of the ſaid Rent for the ſaid three Years may be paid to him the ſaid 
Sir Henry Nevil; and that the ſaid annual Rent of 3 J. 10 d. from the ſaid Feaſt of S. Michael the 

Archangel in the 3d Year of the Reign of the ſaid preſent No oy be paid to him the ſaid 
Sir Henry during his whole Life. And 12 N the Queen's Attorney ſays, that the ſaid Deed 
ought not to be allowed, and that neither the Arrears now demanded, nor the Rent for the Time 
to come, ought to be paid to Sir Henry Nevil, becauſe he ſays that the Deed and the Matters afore- 
ſaid are not ſufficient to charge the Veen with the ſame, And upon this he has demurred in 
Law, and Sir Henry alſo, | | 


there: To have, hold, an * the ſaid Office by themſelves or by their ſufficient Deputy 


And 
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And the Doubt conceived was upon the Attainder of Sir Edward Nevil one of the joint Gran- | 
rees, viz. if the King ſhould have the Office by the Attainder, or if it is an Office of Skill or Con- 
- fidence,, ſo that for this Cauſe it ſhall not be forfeited, or if it ſhall not be forfeited as being an 
Office of Service, becauſe the King cannot be a Servant, nor do Service to any other, or admit- 
ting that the Law will give the Office to the King after the Attainder and during the Life of Sir 

Edward Nevil, in what Situation it ſhall ſtand after his Death. 


Another point was, if the Rent-charge being a Rent de novo commencing lately by Grant, and 
iſſuing out of Land, ſhall be in the ſame Degree with the Office; or if it ſhall be forfeited to the 
King, although it be ſo that the Office ſhall not be forfeited by Law. | 

And the Matter was often moved on Behalf of Sir Henry Nevil by an Apprentice of the Middle- 
Temple, to whom it ſeemed that neither the Office nor the Rent-charge was forfeited to the 
King in the Lifetime of Sir Edward, nor after his Death, For, he faid, it is firſt of all to be 
obſerved that to the Office of Keeper of a Park two Things are requiſite. The firſt is, Skill, 
for a Keeper of wild Beaſts ought to be acquainted with their Nature, according to which he is 
to order and manage them, for if he does not know their Nature, he cannot tell what Sort of 
Food is fitteſt for them, and ſo of Shade, and Covert for their Repoſe, and other Neceſſaries; 
nor can he tell how to order them after they have been chaſed, or how to bring them back again 


into the Park after they have eſcaped or have been chaſed out, and many other Things there 
are belonging to them of which he would be ignorant, And alſo he ought to be ſkilled in the 
Method of taking them, or killing them by Nets, Arrows, 


Dogs, and other Engines. So that 
a Keeper of them ought to have Skill. And beſides this it is neceſſary for him to be diligent  * 


and it is to be preſumed that the Grantor of fuch an Office had great Confidence in-the Diligence 

of the Grantee, or elſe he would not have committed to his Care the wild Beaſts, which are Things dow ov” as 4 
that require ſtrict Diligence and Attendance. For which two Cauſes the Law will not permit bis. Grant 28. 
the Grantee of ſuch an Office to grant it over to another, for if it ſhould, then perhaps the Gran- Bro, 108. Depu. 


15.Perk 
tee would grant it over to ſuch a one as had neither Skill nor Diligence, which would be very ard 366 Py 
prejudicial to the Grantor, and therefore the Law will not permit him ſo to da. © And ſo is it in 7 Finch 4 
other like Caſes, as of a Stewardſhip, Baili wick of Huſbandry, and the like, which require Skill Aer | 
and Diligence, and which are granted in reſpect of the Fitneſs and Capacity which the Grantor aas 
conceived in the Perſon of the Grantee to excerciſe ſuch an Office. And therefore in the Act of © Finch 13. 
5. Edw. 6. cap. 16. which inflicts a Penalty upon thoſe who buy or ſell the Offices of Confidence or 
Attendance there recited, which could not lawfully be bought or ſold, there is a Proviſo that the 

Act ſhall not extend to any Office of Patkerſhip, or Keeper of any Park, which Proviſo implies 

that the Makers of the Act took it, that if the Prove/o had not been made, the buying and ſelling 

of ſuch Office might have been taken within the Equity of the Act, although it was not within 

the Words, becauſe it concerns Skill and Confidence, as the Offices there recited do, and as ſuch 

that it might not be granted over any more than the other Offices there mentioned, and fo might * S* 
be taken by Equity within the Puniſhment of the Act, if the Proviſo had nat been made. From dd. K Marg, 
whence it may be collected that the Makers of the Act intended that ſuch Office of Parkerſhip could a 73. 
not be granted over, and although it could not, yet they would not have the Penalty to extend to 161. a. 2 
it. But if a Man grants the Office of Keeper of a Park to another and to his Heirs in Fee-fimple, 
there the Grantee may grant this over, and that this was the Intent of the Grantor may be ſo col- A 2 s 
lected from the Generality of the Perſons comprehended in the Eſtate in Fee- ſimple; for as well 
Heirs-Females as Males, and Heirs-Ideots and Infants who ought to have Guardians are com- 8 
ptiſed in it, and Strangers alſo. For a Man fhall be Tenant by the Curteſy, where ſuch an Of- Kuch 2. 
nice deſcends tb his Wite by whom he has Iſſue, and a Woman ſhall be endowed in ſuch Caſe. So * **© Abr. 124. 
that by the Generality of the Perſons comprehended in fuch general Grant this and all other Offices s Hk. P. c. 
of Confidence may be granted over by the reaſonable Conſtruction of the Law, and they may be * 7: 

c forfeited alſo. * And herein he allowed the Caſe in 1. H. 7. where the Office of Foreſter of * T, 1 K 
ſuch a Place with all the Lands belonging to it was granted to one in Tail, Remainder to the King J. 0. 45 
in Fee, and there the Grant and the Remainder were held good, for the Grantor was an Officer 


in Fee. But where it is granted only for Life, there no other is co nded in the Grant but ce 35+ b. 
the Grantee himſelf, fo that he cannot make a 


Crompt J. C. 
„ unleſs he has Words extending to it, much 161. . 
leſs can he grant it over. And if the Grantees in our Caſe cannot grant this Office over, by the, , ping 
fame Reaſon they cannot“ forfeit it by Attainder, if both of them had been attainted, ! for if it 1. Finch x; 
ſhould be forfeited by Attainder, and the King ſhould have it, and he ſhould grant it to another, 


Ley 76. 


See 2Hawk PE. 
ſuch other might be deſtitute of Skill and Diligence, whereby the Grantor would receive as much ee 


bitatur, 
Prejudice as he would do by a Grant made by the Grantee to another who was not fit for the Pur- 


And therefore ſuch Offices as are granted to any one in Reſpect of Skill or Diligence are ap- 1. b. J. & 
Prapriated only to the Perſon of the Grantee. And herein the Law is to be commended, in that 


it will not veſt in another a Title to ſuch an Office without the Aſſent of the Grantor. For which 332 1 — 
Reaſon if the Grantee. be attainted of Felony or Treaſon, or detained in Priſon, or gone beyond wy 3. — 
Sea, or become nox ſane memorie, or be under any other like Incapacity, ſo that he cannot exer- & Lit. 233. 


| Co, Litt, 233. 2, 
ciſe the Office, no other ſhall do it without the Aſſent of the Grantor, -® But for the Nonfeaſance Best 300, that 


thereof it ſhall be forfeired to the Grantor by a Condition annexed to it by Law. So that the Gran- 2 


tor, or he to whom the Service ought. to be done, ſhall appoint another, and no Stranger ſhall jams occa- 
come in without his Aſſent, and therefore the Act of the Grantee, whether it be by his 4 


Grant or Non-uſer. See 

by his means, ſhall not put a ſtrange Officer upon the Grantor. And if the Grantee for Life Oft g d. 
of ſuch an Office be attainted of Felony or Treaſon, and afterwards has a Charter of Pardon, he towm. 
hall be an Officer as he was before, if ſo be that in the mean time he has not by his Abſence or Cremer J. c. 
Default of Attendance. prejudiced the Grantor, nor thereby forfeited the Office to the Gra | 


2 — 


ntor. 161. b. 


* Godb, 418. 
And | 
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» Godb. 323. And although the Law be otherwiſe in the King's Cale, viz. that where the King grants ſuch an 
2 Rol. R. 34. Office to one for Life, and the Grantee is attainted of Felony or Treaſon, the Office ſhall be for- 


feited to the King for ever, ſo that if he afterwards obtains a Pardon he ſhall never have the Of. 
fice again, yet this is not like to the principal Cale here. For there the King's Park is diſcharged of 
the Officer, and if it was any other Officer, as a Steward of his Manor, or Conſtable of his Caſtle, 
there the Manor and the Caſtle are diſcharged of ſuch Office, and of all Authority of the Per- 
ſon attainted. So that the Matter there tends to the Exoneration and Diſcharge of the Office, 
and not to the Removal of the Office from one to another, as our Caſe is. And ſo there is no 
Tranſmutation of the Poſſeſſion of the Office, but an Exoneration of the Poſſcſſion of it; and the 
King ſhall not be deprived of the Choice of his Officer, for he may make a new one. And there. 
fore whether it be forfeited by a Condition in Law for the Non-attendance when the Grantee was 
attainted, or whether it be forfeited by the Attainder, and not by a Condition in Law, it all tends 
to one End as to the King, for he may make a new Officer, and no Stranger ſuall come in with- 
out the King's Conſent. But in the principal Caſe, if both the Grantees had been attainted, there 
if the Office ſhould be forfeited to the King by Law, there would be a new Officer to the Arch- 
biſhop without his Aſſent, who would be a Stranger to the Archbiſhop, and perhaps ignorant of 
the Art of managing the Beaſts, and not diligent, by which the Archbiſhop would be prejudiced; 
ſo that it is not like the King's Caſe. | | | 
But perhaps it may be objected, that if the Officer for Life ſhould forfeit to the King, and the 
King ſhould grant it over, the firſt Grantor would not receive any Prejudice from it, for if the 
Grantee of the King be miſconuſant of the Art of ordering the Beaſts, or does not give due At- 
tendance, for ſuch Cauſes the firſt Grantor may enter, by Reaſon of a Condition in Law annexed 
to the Office, ſo that the Prejudice which may poſſibly come to the firſt Grantor in ſuch Caſe is 
no Obſtacle to the Forfeiture of the Office by Attainder; Sir, as to this it is to be obſerved that 
the Grantor ſhall not avoid the Officer by Reaſon of the Condition in Law, until he has firſt re- 


e Co.Litt.233-2. ceived *© Prejudice by the Non- uſer, or Miſ-uſer, or other Default of the Officer, and the Law 
4 Se: Hob. 12, will not force © him firſt to ſuſtain a Prejudice, and then to avoid the Officer, for the Avoidance 
Holder. Taylor, of the Officer is no Amends for the Offence done. But when the Party himſelf who has the Park 


Mn 2 Crompt J. C. 


appoints the Officer, and no other for him, it is preſumed that he will appoint ſuch a one as will 
not offend, for he puts Confidence in his Art and Induſtry. And ſo he is not as likely to have 
Prejudice in the one Caſe as in the other; and if he ſhould have Prejudice, there is greater Reaſon 
why he ſhould ſuſtain it when he himſelf has choſen ſuch an Officer, than that the Grantee ſhould 
have full Scope and Liberty given him by Law to make ſuch Forfeiture, by Reaſon whereof a 
Stranger may become Officer, and prejudice the Grantor. Wherefore that Objection has no 
Weight in it. | | | | | | 
: Then here if both the Grantees ſhould not forfeit the Office to the King if both of them had been 
attainted, much leſs ſhall Sir Edward Nevil, who is but one of the Grantees, forfeit it to the King 
by his Attainder, for before the Attainder both of them might occupy the Office, and each of 
them by himſelf, and when one of them was attainted, the other might occupy it in his Lifetime, 
as well as he might before his Attainder, for his Act ſhall not prejudice his Companion, inaſmuch 
as the Eſtate which they had was a freehold, and Sir Henry was an Officer to the Archbiſhop be- 
fore the Attainder, and ſo he was after it, and when the Father was put to Death, Sir Henry re- 
mained an Officer always as he was before, and ſo the Archbiſhop is ſerved with his Officer. 
And tho? the Law be ſo that after the Attainder of Sir Eduard Nevil and during his Life the 
Office ſhould be forfeited, ſo that during that Time the King might make an Officer, yet when Sir 
Edward was dead, Sir Henry ſhall have the Office again. For it is to be conſidered that the Office 
is a Thing entire, ſo that one Moiety of it cannot. be forfeited to the King, and the other Moiety 
continue in Sir Henry, as it may be of Land or ſuch like which may be ſevered, but the King 
| ſhall have the whole for the Time or nothing at all. So that there ſhall not be any Tenancy in 
common made here, for the Office is but one Thing to be exerciſed by the Body of a Man. And 
therefore if the King ſhall have any Thing by the Attainder, it ſhall be the whole for the Time, but 
when the Perſon attainted dies, then Sir Henry has the ſole Intereſt in the whole as Survivor, inaſ- 
much as the Jointure was not nor could be ſevered by any Act in the Life of his Father, And then 
although in Things entire the King ſhall be preferred for the Time, yet when the Perſon attainted 
dies, his Eſtate is ended, and conſequently the Eſtate of the King alſo, and the entire Office ſhall 


f Crompt J, C. be in Sir Henry as Survivor, and he may occupy it without any * Petition or other Suit to the King, 


t 3 Bac, Abr. 


becauſe the Eſtate which the King had is abſolutely ended, and the Thing does not continue in the 
King, for which Reaſon none ſhall be driven to make Petition to the King for a Thing which he 
has not, and which does not continue in him nor in any other by his Grant or Conveyance: Where- 
fore the Office being entire ſhall after the Death of Sir Edward be in Sir Henry. * But if the King 
grants any Office, whatſoever it be, which requires Confidence or Diligence, to two Men, and one 
of them is attainted, there perhaps the whole Office is forfeited to the King. For of an entire 
Thing the King ſhall have the whole or nothing, for he ſhall not make one to occupy in common 
with the other. And inaſmuch as it comes to the Point that in the Life of the Perſon attainted 
the whole or nothing ſhall be forfeited, the King perhaps ſhall be faid to have the whole rather 
than nothing, and it after the Attainder he ſhall have the whole during the Life of him that is at- 
tainted, nothing ſhall ſurvive to the other when the Perſon attainted is put to Death, for nothing 
| ſhall accrye to the other as Survivor by the Death, where nothing remained in Jointure at the Time 
of the Death of the Perſon attainted, for the King was entitled to the whole in his Lifetime. And 

the Cauſe why the King ſhall have the whole there is, becauſe the Office is a Thing executory 


againſt 


* * 8 1 — * r 8 


—— — 


Sir Henry Nevil's Caſe. in Scacca. 


ua ˙ ꝛ1. tt... 


381 
againſt the King, and there the King ſhall not have the Office, but it ſhall ceaſe; ſo that the For- 
feiture tends to the Exoneration of the King. And if the Survivor ſhould have Remedy, he muſt 
have it there by Petition, inaſmuch as the Thing is not in efſe, but is ceaſed, and none has it for 

the Time, and in order to revive it, Petition muſt be made, which perhaps will not lie inaſmuch 
as the thing is entire. But in the other Caſe the Office does not ceaſe, but is always in efſe and 
executory againſt the Archbiſhop, and there never was any Determination, but rather a Remo- 
val of it, and foraſmuch as it is always in eſſe, the Survivor may occupy it without Petition to 
revive it. So that there is a great Diverſity between the two Caſes. And therefore if it ſhould 
be admitted (as it cannot well) that the King ſhall have the Office after the Attainder, and during 
the Life of the Perſon attainted, yet after his Death Sir Henry ſhall be Officer to the Archbiſhop. 


And when the Manor and the Park afterwards came to the Crown, he remained Officer as before, 


and is now Officer to the Queen, to whoſe Hands the Manor and Park are come. 
And as to the other Reaſon, viz. that the Office ſhall not come to the King by the Attainder, 
becauſe it is an Office of Service, and the King cannot do Service to the Archbiſhop who is a 
Subject, he did not rely much upon it, for the firſt Reaſon made an End of the whole. And as Na bene by the 
10 this, note well the ſaid Caſe in 1, H. 7. which is verbatim as follows, viz. ** a man granted the he 
«© Office of Service and Foreſterſhip of ſuch a Place, wwith ail the Lands belonging to it, to one in Tail, 
«© tbe Remainder to the King in Fee : Brian, this Office cannot paſs to the King, for he cannot be an 
« Officer to any Man. Et tota Curia contra eum, for although he cannot have the Office ſo as to ex- 8, p. Co. Litt, 
*© erciſe it, yet be may have it ſo as to give it to another : And the Office may be forfeited.” Theſe ; f de. 55-d. 
are the very Words of the Caſe. From whence it ſeems that the ſaid other Reaſon would not have been 1 Wow. 279. 
ſufficient. And note the Words that (the Office may be forfeited), whereby note that it was an Office; Pianch 4 
Inberitance. | 

v And as to the other Point, he ſaid that although the Rent-charge is a Rent de novo commen- 
cing by Grant, yet it is ſo appropriated to the Office that it ſhall not be ſevered from it as long as 
the Office continues; ſo that it the Office ſhall not be forfeited, the Rent which is annexed to it 
ſhall not be forfeited. * For it one grants Eſtovers to another to be burnt in ſuch a Houſe, they » F. N. B. 28 fl u. 
are appurtenant to the Houſe. And ſo if Common is granted in ſuch a Place to one for his Cattle pegged ww 
levant and couchant in his Farm of Dale, the Common is made appurtenant to it; ſo that he ; A 
who afterwards has the Houſe, by whatever Title he comes to it, ſhall have the Eſtovers, and he ph 3- 3 12. 
who afterwards comes to the Farm ſhall have the Common. And the Eſtovers cannot be ſe- 
vered from the Houſe, * nor the Common from the Farm, but by Extinguiſhment ; for if he < M. 5. H. 5. 7. 
who has the Houſe will grant the Eſtovers to another, reſerving the Houſe to himſelf, or the Gs is 
Houſe to another, reſerving the Eſtovers to himſelf, the Eſtovers ſhall not be ſevered from the 130. Chimin 14. 
Houſe thereby, becauſe they ſhall be ſpent in the ſame Houſe. And ſo here the Fee is granted or Ys 
for the Exerciſe of the Office, and in Reſpect of the Fee the Office was received, ſo that the Fee 
and the Office are Concomitants, and the one purſues the other. And, he ſaid, he had ſeen a NY 
Report that an Annuity was granted to one learned in the Law, pro conſilio ſuo impendendo, and mon i. 
the Grantee was attainted of Treaſon, and after wards had his Pardon, and the Queſtion was, whe- . ; 2 
ther or no the King ſhould have the Annuity, and it was held clearly that the King ſhould not v. „ 
have it, becauſe it was granted pro conſilio impendendo by the Perſon of him that was attainted, and 724% 2 en. 
his Counſel was the Cauſe of the Grant, and therefore it was annexed to the Perſon who was to give 2 Hawk. P. C. 
the Counſel, and no other ſhould have it. And upon this Point he cited the Caſe in 5 Ed. 4. /o. 18. W lic 
ult. where the Office of King of Heralds was granted to Garter, cum feodis et proficuis ab antiquo, 12. 2 Finch 15. 
Sc. and alſo 107, was granted to him pro officio illo, &c, and there was a general Reſumption — —wr,poc 
ann jecundo, and a Proviſo for Annuities and Penſions ; and there the Queſtion was, if this 10 J. Pot 382. 2 
be a Fee of the Office, or an Annuity, and Choke ſaid, “ if the Office be gone, the Annuity is ex-, 4 
<* pired,” quod fuit affirmatum per omnes Juſticiarios: Brian there ſaid, © that the Office was at s. b. Bro. Etites 
« Will, and the Annuity for Term of Life:“ And Danby faid, “that yet it is determinable by 44: *t 64. Off. 
te the Determination of the Office.” And touching this Caſe of Garter he alſo cited that which is 
in 7 Edw. 4. 22. * where it appears that the King had granted to Garter to be King of Heralds, s M. 7. Ed. 4. 
with the Fees and Wages belonging thereto, Sc. and further granted to him ex uberiore gratia 28 1 
ſua, 10 J. for Term of his Life ratione et cauſa officit, Sc. And it was moved whether or no this Efates 44, in 
ſhould be an Annuity, and the Juſtices held that it was in Nature of an Annuity determinable upon l A8 A, 
the Office, Sc. And there Choke ſaid, that he was once of Counſel with one J. who had an An- (. 
nuity granted to him by the King in theſe Words, to J. clerico corone ad terminum vite ſue, and 
afterwards he was diſcharged from the Office, &c. And the Opinion of the Juſtices then was, thac 
the Annuity was determined, for it ſhall be intended that the Annuity was granted by Reaſon of the 
Office, viz. quamdiu fuerit clericus coronæ. From which Caſes it appears that although the Fee be 
newly granted, yet it is annexed to the Office, notwithſtanding he has one Eſtate in the Office, and 
another in the Annuity z and itsis determinable with the Office, and by the ſame Reaſon it conti- 
nues with the Office as an Incident inſeparable. And ſo in the principal Caſe this Rent-charge 
which was granted for the Exerciſe of the Office ſhall continue with the Office, if the Office is not 
forfeited. And therefore the Arrears ought to be paid to Sir Henry Nevil. 

And the Court was long in Doubt upon this Matter, for it hung by Continuances eight or nine 
Years. And Saunders Chief Baron conſulted ſeveral Times with the Judges and divers others up- 
on the Point. And a Report was ſhewn to him, which he afterwards ſhewed to me in Writing, 


and which was reported by Audley Lord Chancellor, teſtifying that where the King had granted to 
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William Brereton and to John his Brother for Term of their two Lives, and for the Life 

of the Survivor of them, the Sheriffwick of Cheſhire, and William was attainted of High- 

treaſon, it was the Opinion of all the Juſtices that the whole Office was forfeited, becauſe the 

Patent and the Office was entire 'and* could not be ſevered : And when William was attainted of 
Treaſon, the King was entitled to the whole preſently, and notwithſtanding he was afterwards 
executed, yet the Intereſt of the other was not revived, for it was a Forfeiture before; and yet the 

King cannot be an Officer, but he ſhall have it as he may, vi. to extinguiſh the Patent, and to 

make a new Officer, And all this was written in the Report which he ſhewed to me. And he 

» This feers ef alſo ſhewed to me in Writing another Caſe reported, viz. that a Fee pro confilio impenſo et impoſte- 
Oliver v. Empſen rum impendendo was granted to Empſon, who was one of the Counſellors of Henry 7. and to his 


Dy. . b, 2. a. 


VI. Abr. tit. Son, both of whom were Counſellors, for their Lives, and afterwards the Father was attainted 


Condition B. b. and put to Death, and the Son brought a Writ of Annuity for the Annuity and the Arrears, and 
. ez had Judgment to recover, becauſe this Annuity could not be forfeited. | 
Eafter Term And after theſe Things had been conſidered, and the Opinion of the Juſtices of the Common- 
12 Elia. Bench had been firft had, as the Record teſtifies, the Barons in the Quinzime of this preſent EaFer 
| Term in the 12th Year of the Reign of Queen Elizabeth gave Judgment that the ſaid Deed in 
Form aforefaid made, recited, and inrolled, ſhould be allowed, and that the ſaid Arrears ſhould 
be paid to the ſaid Sir Henry at the Receipt of the Exchequer by the Hands of the Treaſurer and 
98 out of the Treaſury of the ſaid Queen being in their Hands. Which Judgment 
was us follows. | ws Fond 


* 


The ref of the At which Day Henry Nevil came here in his own proper Perſon, &c. And prays his Judgment 


Judgment. as before. And the Premiſſes being ſeen by the Barons, and mature Deliberation being thereupon 
had amongſt them, and as well the Serjeants of the ſaid Lady the Queen now at Law as the At- 
torney and Sollicitor General of the ſame Lady the Queen being called hereupon, and the Opini- 
ons of the Juſtices of the ſaid Lady the Queen of the Common Bench being had in the Premiſſes, 
Judgment. it is conſidered by the aforeſaid Barons that the aforeſaid Writing in Form atoreſaid made and above 
recited and inrolled be allowed. And that the aforeſaid 9/. 25. 6 d. of the aforeſaid Arrears of the 
aforeſaid annual Rent of 3 J. 10 d. yearly for the aforeſaid three Years ending at the aforeſaid Feaſt 
of St. Michael the Archangel in the aforeſaid 3d Year of the ſaid Lady the Queen now be paid to 
the aforeſaid Henry Nevil Knight at the Receipt of this Exchequer by the Hands of the Treaſurer 
and Chamberlains of the ſame Receipt, out of the Treaſury of the aforeſaid Lady the Queen in 
the Hands of the ſame Treaſurer and Chamberlains being. And alſo that the aforeſaid annual 
Rent of 3 J. 10d. yearly from the Feaſt of St. Michael the Archangel in the aforeſaid 3d Year of 
the ſaid Lady the Queen now be annually paid to the aforeſaid Henry Nevil Knight during the Life 
of the ſaid Henry Nevil Knight at the aforeſaid Receipt of this Exchequer by the Hands of the 
Treaſurer and Chamberlains of the ſame Receipt for the Time being, out of the Treaſury of the 
Queen in the Hands of the ſame Treaſurer and Chamberlains from Time to Time being, at the 
aforeſaid Feaſts of Eaſter and of St. Michael the Archangel by equal Portions, during the Life of 
the ſame Henry Nevil Knight. Saving always the Right of the Queen if, Cc. 


And hereupon the ſaid Sir Henry Nevil prayed a Writ to the Treaſurer and Chamberlains of the 
Exchequer to execute the Judgment, which was granted, as appears by the reſt of the Record fol- 
| lowing containing the Prayer and the awarding of the Writ, : 


The reſt of the And hereupon the aforeſaid Henry Nevil Knight prays a Writ of the ſaid Lady the Queen to the 


® Record, contain- 


ing the Prazer Treaſurer and Chamberlains of the Receipt aforeſaid who now are and for the Time ſhall be in the 

and avazding of Premiſſes to be directed: Which is granted to him. And the Tenor of the ſame Writ follows in 

Treaſurer and Theſe Words. Elizabeth by the Grace of God of England, France, and Ireland Queen, Defender of 

Chamberl-ins of the Faith; &c. To the Treaſurer and Chamberlains of the Receipt of our Exchequer at Weſt- 
the Exchequer to . . 

execute the Judg- Minſter who now are and for the Time ſhall be, Greeting. Whereas in the Remembrances of our 

_ Exchequer aforeſaid of the 3d Year of our Reign, viz. amongſt the Records of the Term of S.. 

Michae! Roll on the Side of the Remembrancer of our Treaſurer there it appears, That 

one William late Archbiſhop of Canterbury, by his certain Writing bearing Date the 1 5th Day of 

Nevember in the 22d Year of the Reign of the late King Henry the Eighth our late dearly beloved 

Father, gave and granted to our beloved Servant Henry Nevil Knight, and to one Edward Nevil 

Knight afterwards of High- treaſon attairfted now deceaſed, by the Names of Edward Nevil Knight 

and Henry Nevil Eſquire one of the Sons of the ſaid Edward Nevil Knight, and to the longer Liver 

of them, the Office of Keeper and Guardian of the Park of Aldington otherwiſe Alington and of the 

Deer there in our County of Kent: To have, hold, and exerciſe the Office aforeſaid by themſelves 

or by their ſufficient Deputy or Deputies for Term of Life of the ſame Edward and Henry and of 

the longer Liver of them. And that the ſaid late Archbiſhop by his Writing aforeſaid further 

" e granted to the aforeſaid Edward and Henry for the Exerciſe of the Office aforeſaid an annual Rent 

of 31. 10 d. yearly. To have, levy, and perceive the ſame annual Rent of 3 J. 10 d. every Year 

during the whole Lives of the ſaid Edward and Henry and of the longer Liver of them, of the Ma- 

nor of Aldington otherwiſe Alington in our County aforeſaid, at the Feaſts of Eaſter and St. Michael 

the Archangel by equal Portions to the ſame Edward and. Henry and to the longer Liver of them 

yearly to be paid, with Clauſe of Diſtreſs for Non-payment of the ſame annual Rent at the 2 

| I | 5 | afore- 
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aforeſaid in the aforeſaid Writing contained. And that the aforeſaid Writing in Form aforeſaid 
made, and every Thing in the ſame Writing contained afterwards, and before the Attainder of the 
faid Edward Nevil Knight, viz. the iſt Day of December in the aforeſaid 22d Year of the Reign of 
our ſaid late Father, the aforeſaid. William late Archbiſhop then ſurviving and being in full Life 
and Archbiſhop of Canterbury, was ratified, approved, and confirmed by Thomas then Prior of 
Chriſt s Church in Canterbury, and by the Chapter of the ſame Place, by their Writing ſealed un- 
der their common Seal dated at the City of Canterbury in their Chapter-houſe there the aforeſaid 
1ſt Day of December in the ſaid 22d Year of the Reign of our ſaid late Father. And that the afore- 
ſaid Henry Nevil Knight in the aforeſaid Term of Sr. Michael in the aforeſaid 3d Year of our Reign 
' exhibited the aforeſaid Writing to our Barons of our Exchequer aforeſaid, and by his Petition then 
exhibited before our ſame Barons for the Allowance of the ſame Writing, and for the Payment of 
the annual Rent aforeſaid, amongſt other Things alledged that the Manor aforeſaid is in our Hands 
and Poſſeſſion, and prayed: that 9 J. 2 5. 6d. of the Arrears of the ſaid annual Rent for three Years 
ending at the eaſt of Sr. Michael the Archangel in the aforeſaid 3d Year might be paid to him the 
ſame Henry: And that the ſaid annual Rent of 3 J. 109. yearly from the ſame Feaſt of St. Michael 
the Archangel in the aforeſaid. 3d Year might be yearly paid to him the ſame Henry Nevil Knight 
during his Life. And that mature Deliberation being had amongſt our Barons of our Exchequer 
afore laid upon the Petition aforeſaid for the Allowance and Payment aforeſaid to the aforeſaid 
Henry Nevil in Form aforeſaid to be made, it was conſidered by the ſame Barons that the afore- 
ſaid Writing ſhould be allowed, and that the aforeſaid 9/. 2s. 64. of the aforeſaid Arrears of the 
ſaid annual Rent due at the ſaid Feaſt of S. Michael in the aforeſaid 3d Year of our Reign, ſhould 
be paid to the aforeſaid Henry Nevuil at our Receipt of our Exchequer aforeſaid by the Hands of 
the Treaſurer and Chamberlains of the ſame Receipt, out of our Treaſury in the Hands of the ſame 
Treaſurer and Chamberlains being : And alſo that the aforeſaid annual Rent of 37. 104. yearly 
from the aforeſaid Feaſt of St. Michael the Archangel in the aforeſaid 3d Year of our Reign ſoul 
be yearly paid to the ſame Henry Nevil Knight at the Receipt aforeſaid by the Hands of the Trea- 
ſurer and Chamberlains there for the Time being, out of our Treaſury in the Hands of the ſame 
Treaſurer and Chamberlains from Time to Time being, at the Feaſts aforeſaid by equal Portions, 
during the Life of the aforeſaid Henry Nevil Knight; as in the Remembrances aforeſaid of the Term 
and Year aforeſaid amongſt other Things more fully is contained. We command you that you pay 
to the aforeſaid Henry Nevil or to his Aſſigns the aforeſaid 9 J. 2 5. 64. for the aforeſaid Arrears. 
for the aforeſaid three Years ending at the Feaſt of St. Michael the Archangel in the aforeſaid 3d 
Year of our Reign in Form aforeſaid, and alſo all that which is in Arrear to him of the aforeſaid 
annual Rent of 3 J. 10 d. yearly from the aforeſaid Feaſt of S?. Michael the Archangel in the afore- 
ſaid 3d tear: And that further you yearly pay the aforeſaid annual Rent of 3 J. 10 d. by the Year 
to the ſame Henry Nevil during his Life at the Feaſts aforeſaid by equal Portions, taking from the 
ſame Henry Letters of Acquittance or other Diſcharge which ſhall be ſufficient for us in this Behalf. 
Witneſs Edward Saunders Knight at Weſtminſter the 6th Day of May in the 12th Year of our Reign. 
By the Memorandum Roll of the Term and Year aforeſaid, and by the Barons, 


From this Record may be ſeen the Order and Form how one who has a Rent out of Land in the King's Noa bene by the 
Hand ſhall make his Petition to the Court of Exchequer to come al il, without making Petition to the Reporter. 


King's Perſon + and alſo how he ſhall have the Tudgment OSCAR the Courſe to command by 
Parol that Payment be made, but a Writ inthe Form aforeſaid ſhall be awarded by the Barons. And 70 


is a Writ judicial ſealed with the Seal of the Exchequer, which is a ſufficient Warrant to the Treaſurer 
and Chamberlains of the Receipt to pay the Arrears due, and which ſhall be due afterwards. And note 
Reader) that in this Caſe no Queſtion was made with Regard to there being no Office or Inquiſition found 
to intitle the King after the Attainder of the ſaid Sir Edward, who was attainted and died before the 
Af of 33. H. S. cap. 20. which gives the Things of Perſons attainted to the King without Office, for in- 
aſmuch as Sr Henry ſhewed the Attainder of his Father in his Petition, the King ſhall take Advan- 


tage thereof by Way of Bar, and ſhall rebut him of the Things which ſuch Attainder takes from the Plaintiff 
" without having an Inquiſition. 
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A Report of Part of the Arguments made, and of the Judgment given, in the King's-Bench 
in Trinity Term in the thirteenth Year of the Reign of Queen Elizabeth upon a Demurrer 
to a-Plea in Bar pleaded to a Bill of Treſpaſs there exhibited by Robert Earl of Leiceſter 
Plaintiff agarnſt Sir Chriſtopher Heydon Knight Defendant. And the Record was as 


. follows. | | 
Eafter Term 13E- E it remembered, that otherwiſe, viz, in the Term of Sz. Hillary laſt paſt before the Lady 
e — 8 the Queen at Weſtminſter came Robert Earl of Leiceſter by John Fue his Attorney, and brought 


Same Precedent here into the Court of the ſaid Lady the Queen then there his certain Bill againſt Chriſtopher Heydon 
Raft. Entr. 643. Knight in the Cuſtody of the Marſhal, Fc. of a Plea of Treſpaſs. And there are Pledges of pro- 
= ſecuting, viz. Jobn Doe and Richard Roe, which faid Bill follows in theſe Words, fs. Norf. ſs. Ro- 
Bert Earl of Leiceſter complains of Chriſtopher Heydon Knight in the Cuſtody of the Marſhal of the 

Marſhalſea of the Lady the Queen before the Queen herlelt, for this that he the 2oth Day of Janu- 

ary in the 1ſt and 2d Years of the Reign of Lord Philip and Lady Mary late King and Queen of 

England, with Force and Arms, We. the CTole of him the ſaid Earl at Sidiſterne in the County afore- 

ſaid broke and entered, and the Graſs of him the ſaid Earl then and there growing to the Value of 

40 J. with certain cattle, viz. Horſes, Oxen, Cows, Hogs, and Sheep eat up, trod down, and 

conſumed ; the Treſpaſs aforeſaid, as to the eating up, treading down, and conſuming the Graſs 


aforeſaid, from theafoteſaid 2oth Day of January in the aboveſaid 1ſt and 2d Years of the Reign 
of the ſaid late King and Queen Philip and Mary, until the Day of obramine this BIT. 
24th Day of Tanuary in the 13th Year of the Reign of the Lady EIiZabeth how Queen of England, 
at divers Days and Times continuing: And other Wrongs to him did, againft the Peace as well 
of the ſaid Lord Philip and Lady Mary late King and Queen of England as of the ſaid Lady the 
Queen now: And to the Damage of him the ſaid Earl 200/. And therefore he produces the 
Suit, Sc. | g | 
Bar by Feoffment And now at this Day, viz. Wedneſday next after eighteen Days of Eaſter in this ſame Term, un- 
| upon Attainder. til which Day the aforeſaid Chriſtopher had Leave to imparl to the Bill aforeſaid, and then to an- 
ſwer, before the Lady the Queen at Weſtminfter comes as well the aforeſaid Robert Earl of Leiceſter 
2 A by his Attorney aforeſaid as the aforeſaid Chriſtopher by Richard Beſt his Attorney. And the ſame 
* 7 "Chriſtopher defends the Force and Injury when, &c. And as to the coming with Force and Arms, 
or whatever is againſt the Peace of the ſaid late King and Queen Philip and Mary, and againft the 
Peace of the ſaid Lady the Queen now, he ſays that he is not guilty thereof, And of this he puts 
2e /a&Fer#® himſelf upon the Country, and the aforeſaid Robert Earl of Leiceſter likewiſe, &c. And as to the 
on Ho Reſidue of the Treſpaſs aforeſaid above ſuppoſed to be done, the ſame Chriſtopher ſays that the a- 
Zz , k foteſaid Earl his Action aforeſaid thereof againſt him ought not to have or maintain, becauſe he ſays 
” +8 doe that the Cloſe aforeſaid, and alſo the Place in which the Treſpaſs aforeſaid is above ſuppoſed to be 
3 dies done, contains, and at the aforeſaid Time when, &c. contained in itſelf 40 Acres of Land, 30 Acres 
2 | 


of Meadow, and 60 Acres of Paſture with the Appurtenances in Sidiſterne aforeſaid, of which ſaid 
Deu. 


2 1 40 Acres of Land, go Acres of Meadow, and 60 Acres of Paſture with the Appurtenances the a- 
uw 


= foreſaid Earl, before the aforeſaid Time of the Treſpaſs aforeſaid above ſuppoſed to be done, 
.. as ſeized in his Demeſn as of Fee. And the ſaid Earl being ſo thereof ſeized, long before the 
2 222955 aforeſaid Time when, &c. viz. the 19th Day of January in the 1ft Year of the Reign of Lady 
—— 3 Mary late Queen of England, at Norwich in the Shire- houſe there in the County of Norfolk, by 
. a certain Inquiſition taken the ſame Day and Year before Richard Southwel Knight, the aforeſaid 
hows 44- Chriſtopher Heydon Knight, Edmund Wyndbam Knight, Thomas Gawady Serjeant at Law, Robert Hol- 
is e Henry Hobart, Oſbert Moundford, and Nicholas RoFewoed Eſquires then Juſtices of the Taid 
rx. late Queen Mary to enquire “ by the Oath of good and lawful Men of the aioreſaid County of 
2 7 5 20. C22. Norfolk, and by other Ways, Methods, and Means by which it might be better known, of what- 
for / ere ſoever Treaſons, Miſpriſions of Treaſons, Inſurrections, Rebellions, unlawful Aſſemblies, and un— 
"9 hure A lawful Conventicles, ſpeaking of Words, Confederacies, falſe Allegiances, Contempts, Falſities, 
| hit Negligences, Concealments, Oppreſſions, Riots, Routs, Murders, Felonies, and other Treſpaſ- 


Nerfolk, by whomſoever and howſoever had, done, perpetrated or committed, and by whom, or 
to whom, when, how, and in what Manner, and of other Articles and Circumſtances the Pre- 
' miſſes and every of them, or any of them in any wiſe concerning, more fully the Truth, and the 
er Am ſame Treaſons and other the Premiſſes to hear and determine according to the Law and Cuſtom 
Ro 4 of the Realm of the ſaid late Queen Mary, by Virtue of a Commiſſion of the ſame late Queen 
2 99 44. 1% | Mary to the ſame Richard Southwel, Chriſtopher Heydon, Edmund Wyndham, Thomas Gatody, Robert 
A., Holdicb, Henry Hobart, Oſlert Moundford, and Nicholas Rokewood, and to Thomas Duke of Nor- 
I, tl, 1, 91 7) folk, Henry Earl of Suſſex, Henry Bedingfield Knight, John Shelton Knight, William Paſton 

2985 4 4 Knight, William Woodbouſe Knight, and John Corbet, tourteen, thirteen, twelve, eleven, ten, 

' nine, eight, ſeven, ſix, five, and four of them, (of whom the ſame late Queen then willed that 
MO there ſhould be ſome two of them the aforeſaid Richard Southwel, Henry Bedingfield, Thomas 
Gaway, Robert Holzich, John Corbet and Oſbert . ) to them thereof directed, the 


N.. 4 / ſes and Offences whatſoever, and alſo the Acceſſaries of the ſame, within the aforeſaid County of 


* 


Felences of The aforeèſaid Duke, Earl, Henry Bedingfield, John Shelton, William Paſton, IW!- 
liam Weodhouſe, and John Corbet being then not expected, the aforeſaid Robert Earl of Lei- 
cefter, by the Name of Robert Dudley late of London Knight, Son of Ven late Duke o 
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the ſaid Lady 


of England to depoſe and deprive, and alſo the ſaid 


Year aboveſaid, falſly and traiterouſly 


ſme Town of Tynn, and other Subjects of the ſaid Lady the 
Perſons at leaſt then inhabiting and dwelling within the ſame Town of Lynn, their cordial Love 
Queen to withdraw and quit, and with the aforeſaid Duke of 
Northumberland and the other Traitors aforeſaid a moſt cruel War againſt the ſaid Lady their So- 
vereign to continue, levy, and prepare, the ſame Robert Dudley the ſaid 18th Day of Fuly in the 
iſt Year gboveſaid at King's. Iynn aforeſaid falſly and traiterouſly laboured, went about, abetted, 
and compaſſed, to the final Deſtruction of the ſaid | 
and alſo againſt her Crown and Dignity, and againſt the Form of the Statute in ſuch Cafe made C Cate 
and provided. , And afterwards, viz. the 19th Day of 7 in the iſt Year of the Reign 63“. 

of the ſaid Lady Mary late Queen of England, ame Lady Mary by er Letters- patent bearing peo here a 


ay an 


and due Allegiance from the ſaid 


Date at mtr the Tame 


moſt dear Couſin and Counſellor Hen 


Northumberland late of London, by 


the Verdict of 12 free and lawful Men of 
County of Norfolk was indicted, for this, that whereas the aforeſaid h Duke of Nortbum- 
berland late of London, together with William Marquis of Northampton, John Earl of Warwick; | 
Jobn Gate Knight, and Thomas Palmer Knight, and other falſe Traitors and Rebels againſt 'the 1 
moſt illuſtrious Princeſs the ſaid Mary Queen of England, not having God before their Eyes, 
but ſeduced by the Inſtigation of the Devil, and not regarding their due Allegiances, contrivin | 
Queen Mary of her regal State, Title, Government, and Power of this her Realm | 
Queen Mary to kill and wholly ro deftroy, = 
with Force and Arms, viz. with Swords, Spears, Lances, Bows and Arrows, Coats of Mail, | 
Shields, Iron-Helmets, and Fire-Arms, commonly called Canons, Dem Canons, Culve- 1 
rines and Demy-Culverines, and alſo with armed Horſes, and other Arms offenſive and defen- | 
five, the 16th and 17th Days of Fuly in the 1ſt Year of the Reign of the ſaid Lady Mary by the 
Grace of God of England, France, and Ireland Queen, Defender of the Faith, and in Earth Su- 
preme Head of the Church of England and Ireland, at the Town of Cambridge in the County of — 
Cambridge unlawfully, falſly, and traiterouſly, with a great Number of Rebels and Enemies of 5 IF 
the iaid Lady the Queen, to the Number of 3000 Perſons, aſſembled and gathered themſelves to- 
gether, and then and there in plain and open Field, with Force and Arms aforeſaid, falſly and | | 
traiterouſly in a warlike Manner put themſelves in Battle-Array, and a cruet War againſt the 3 
ſaid Lady Queen Mary then and there, with Standards erect and diſplayed, fallfly and traiterouſly | 
prepared and ordained, and ſo a moſt fierce War againſt the ſame Lady 
of England then and there falſly and traiterouſly made, publiſhed, and levied, againſt their due 
Allegiances ; the aforeſaid Robert Dudley late of London Knight, Son of the aforeſaid Duke of 
Northumberland, as a falſe Traitor and Rebel againſt the ſaid Lady 
his due Allegiance not regarding, but contriving the Deprivation and Deſtruction of the ſaid | 
Lady Queen Mary, the 18th Day of 7uly in the 1ſt Year aboveſaid, with Force and Arms with 1 
a great Multitude of People, the Town of the ſaid Lady the Queen of King*s-Lynn in the County 
of Norfolk entered, and the Poſſeſſion thereof againſt the ſaid Lady the Queen, and contrary to | | 
her Will, took, poſſeſſed, and in a warlike Manner kept, and one Fane Dudley Wife of Guilford x 
Dudley Eſquire Brother of the aforeſaid Robert Dudley, the aforeſaid 18th Day of July in the iſt 
Queen of this Realm of England, at King's-Lynn aforeſaid | 
within written, to be publiſhed and proclaimed made, and George Rively then being Mayor of the | 


ear, commanded her beloved and faithful Thomas HW bite e 
Knight then Mayor of her City of Londen, and her moſt dear Couſin and Counſellor Edward then wr 


Tim County an 
Earl of Derby, and her moſt dear Couſin and Counſellor Edward then 'Earl of Deven, and her Torment tr 
ry then Earl of Suſſex, and alſo her beloved and faithful S 
Counſellors Robert Rocheſter Knight, Comptroller of her Houſhold, Edward Haſtings Knight, 
Richard Morgan Knight her Chief Juſtice of the Bench, Edward Walgrave Knight, and her belov- Sf 
ed and faithful David Brook Knight Chief Baron of her Exchequer, Humphry Brown Knight, Roger VE. Fer 
Cholmley Knight, Edward North Knight, Themas Pope Knight, and Robert Brock Eſquire Recors- ar, _ 8 
der of the ſaid City of London, reciting by the ſame, that whereas the aforeſaid Rober! Dudley late * Hank. P. C. 
of London Knight, before Thomas Duke of Norfolk Earl Marſhal © 
Richard St hide Knight, Henry Bedingfield Knight, John Shelton Knight, William Paſton Knight, 
Chriſtopher Heydon Knight, Edmund Wyndham Knight, William Woodhouſe Knight, Thomas Gawdy 


Queen' 


Queen Mary his Sovereign, | ( 


Queen, to the Number of 300 


Queen, againſt their due * Allegiances, 


ngland, Henry Farl of Suſſex, 


— = —„—ẽ „„ * ©0006 
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the ſaid | N 


: e 


ary in her Realm 


2 
4 m—_—_ 4 Y 
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Ore 
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and See 7 Co. 10. b, 


ecial Commil- 


Ine in Io- 


7 Mer Tor an 


Offence come 


19 21. 3 last. 
27 4 Inſt. 73 0 5 


FI . | 
Serjeant at Law, Robert Holdich, Henry Hobart, Ofſbert Moundford, John Corbet, and Nicholas Tas 2. C 5 4 
Rokewoed Eſquires, her Juſtices lately aſſigned in the County of Norfolt amongſt other Things of SO ES 9 | 


all Treaſons whatſoever, Miſpriſions of Treaſons, Inſurrections, Rebellions, unlawful Aſſemblies, 
and unlawful Conventicles, ſpeaking of Words, Confederacies, falſe Allegiances, Contempts, 


* WP, 4 


* - 


Falſities, Negligences, Concealmenis, Oppreſſions, Riots, Routs, Murders, Felonies, and other Hate. u.. 


Treſpaſſes and Offences whatſoever, and alſo the Acceſſaries of the ſame, within the aforeſaid 429, carb 127 
County of Norfolk, by whomſoever and howſoever had, done, perpetrated, or committed, and Fre bu are 
by whom, or to whom, how and in what Manner, and of other Articles and Circumſtances the 2 Fe 
Fremiſſes and every of them, or any of them, in any wiſe concerning, more fully the Truth 


jo divers High Treaſons by him committed and perpetrated then ſtood indicted, the ſame Lady > Poets 
the Queen, conſidering that Juſtice is an excellent Virtue and molt pleating, was deſirous to exer-" 


ciſe it before all Things, and therefore being very confident of their Fidelity, Induſtry and Cir- | LEE Mi 1 


cumſpection, ſhe appointed them), thirteen, twelve, eleven, ten, nine, eight, ſeven, fix, * 


5 F | 


nd molt pleating, Wz 
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five, Ee e, 2. 
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1 and four of them, (of whom ſhe willed that there ſhould be ſome two of them the aforeſaid Mayor, 
F | Richard Morgan, David Brook,  Humphry Brown, Roger Cholmley, and Robert Brook,) for that 
| Cauſe and Cauſes her J uſtices, giving and granting to them thirteen, twelve, eleven, ten, nine, 
eight, ſeven, fix, five, or four of them (of whom ſhe willed that there ſhould be ſome two of 
| them the aforeſaid Mayor, Richard Morgan, David Brook, Humphry Brown, Roger Cholmley, and 
| Kobert Brook) by the Tenor of the Premiſſes, full and ſufficient Authority and ſpecial Command 


"| | the Indictment aforeſaid concerning the ſame Robert Dudley, with all Things touching it, from 
Y FD the ſaid Lady Queen Mary before whom it was taken, and in whoſe 
Cuſtody it then remained, to receive, and the ſame to inſpect, and at certain Days which they 
ſhould appoint for that Purpoſe to meet at the Gui/dhall of the City of London aforeſaid, and 
[ the ſaid Robert Dudley before them to call, and him thereupon to hear and examine, and to com- 
pel him to anſwer, and at a due End to try, determine, and adjudge : And alſo ſo many and 
ſuch good and lawful Men of the County of Norfolk, by whom the Truth of the Matter in that 
Behalt might be the better known, at the Days and Place aforeſaid for the Cauſe and Cauſes afore- 
ſaid before them to compel to appear, and the Truth thereof being found, to give Judgment 
thereon by them in that Behalf according to the Laws, Statutes, Cuſtoms, and Ordinances of her 
Realm of England, and againſt the aforeſaid Robert Dudley to proceed, give Sentence, and adjudge, 
and Execution t to command to be done, and all and ſingular other Things which in that Be- 
| half ſhould ap n and be requiſite to do, exerciſe, and execute. And therefore the ſame Lady 
8 Queen Mary commanded them that they ſhould diligently attend about the Premiſſes, and them 
ſhould do and execute in Form aforeſaid. Alſo ſhe gave to all and ſingular her Officers, Mini- 
ſters, and Lieges, by the Tenor of the Premiſſes, firmly in Command that they ſhould be at- 
tendant, adviſing, aſſiſting, obedient, and aiding to them in the Execution of the Premiſſes in 
all Things as became them. Alſo ſhe commanded her ſame Juſtices, that the Indictment afore- 
ſaid with all Things touching it for the Cauſe or Cauſes aforeſaid to them or ſome bf them they 
ſhould deliver. Alſo the ſame Queen commanded the Conſtable of the Tower of London and his 
Lieutenant or Deputy there, that at certain Days and Places which they, thirteen, twelve, ele- 
ven, ten, nine, eight, ſeven, fix, five, or four of them (of whom ſhe willed that there ſhould 
be ſome two of them the aforeſaid Mayor, Richard Morgen, David Brook, Humphry Brown, 
Rozer Cholmley, and Robert Brook) ſhould make known to them, they ſhould cauſe the aforeſaid 
Robert Dudley to come before them, thirteen, twelve, eleven, ten, nine, eight, ſeven, ſix, five, 
or four of them, (of whom ſhe willed that there ſhould be ſome two of them the atorefaid Mayor, 
Richard Morgan, David Brook, 8 Brown, Roger Cholmley, and Robert Brook). Alſo the 
ſame Queen Mary commanded her Sheriff of the County of Norfolk aforeſaid, that at certain 
Days and Places which they, thirteen, twelve, eleven, ten, nine, eight, ſeven, ſix, five, or four of 
them (of whom ſhe willed that there ſhould be ſome two of them the aforeſaid Mayor, Richard 
Morgan, David Brook, Humphry Brown, Roger Cholmley, and Robert Brook) ſhould make known 
to him, he ſhould cauſe to come before them, thirteen, twelve, eleven, ten, nine, eight, ſeven, 
ſix, five, or four of them (of whom ſhe willed that thete ſhould be ſome two of them the afore- 
ſaid Mayor, Richard Morgan, David Brook, Humpbry Brown, Roger Cholmley, and Robert Brock) 
ſo many and ſuch good and lawful Men of his Bailiwick, as well within Liberties as without, by 
whom the Truth of the Matter in the Premiſſes might be better known and enquired. And more- 
over the ſame Lady Mary late Queen of England, the ſaid 19th Day of January in the aboveſaid 
1ſt Year of her Reign, by her certain Writ cloſe, the Teſte whereof was at Weſtminſter the ſame 
Day and Year, commanded her moſt dear Couſin and Counſellor Thomas then Duke of Norfolk 
Earl Marſhal of England, and her moſt dear Couſin and Counſellor Henry then Earl of Suffer, 
and her beloved and faithful Counſellors Richard Southwe! Knight, Henry Beding field Knight, John 
Shelton Knight, and alſo her beloved and faithful Chriſtopher Heydon Knight now Defendant, Ed- 
mund M yndbam Knight, William Paſton Knight, William Woodhouſe Knight, and her beloved Tho- 
mas Gawdy Serjeant at Law, Robert Hold ch, Henry Hobart, Oſbert Moundford, Fohn Corbet, and 
| Nicholas Rokewood Eſquires, and every of them, then her Juſtices lately aſſigned of all Treaſons 
whatſoever, Miſpriſions of Treaſons, Inſurrections, Rebellions, unlawful Aſſemblies, and unlaw- 
ful Conventicles, ſpeaking of Words, Confederacies, falſe Allegiances, Contempts, Falſities, Ne- 
gligences, Concealments, Oppreſſions, Riots, Routs, Murders, Felonies, and other Treſpaſſes 
and Offences whatſoever, and the Acceſſaries of the ſame, in the County of Norfolk, by whomſo- 
'ever and howſoever had, done, committed, and perpetrated, that all and every Indictments, Re- 
cords, and Proceſſes of whatſoever -T reaſons, Miſpriſions of Treaſons, or other the Premiſſes a- 
foreſaid, whereof the aforeſaid Robert Dudliy late of London Knight (by whatſoever Name he 
ſhould be reputed) was indicted before them in the ſaid County of Norfolk, as it is faid, to her be- 
loved and faithful Thomas /bite Knight Mayor of her City of London, and to her moſt dear Couſin and 
Counſellor Edward Earl of Derby, and to her moſt dear Couſin Edward Earl of Devon, and to 0- 
thers her Juſtices aſſigned to hear and determine at the Guildhall of her City of London aforeſaid 
divers Treaſons and other the Premiſſes aforeſaid touching or concerning the aforeſaid Rover? 
Dudley, they ſhould deliver without Delay, together with the Writ aforeſaid, that they and their 
Companions aforeſaid having inſpected the Indictment, Records, and Proceſſes aforeſaid might 


further cauſe to be done therein as of Right, and according to the Law and Cuſtom | - 
5 2 | ealm 
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Realm of England ſhould be done. And moreover the fame Lady Queen Mury afterwards," viz. 
the ſame Day and Year, commanded her very beloved and faithful Counſellor John Gage Knight 
of the moſt noble Order of the Garter, her Lord Chamberlain, and her Conſtable of her Tower 
of London, or his Lieutenant or Deputy there, that he ſhould cauſe to come ſafely and ſecurely 
Robert Dudley late of London Knight indicted of High Treaſon by him done and perpetrated, and 
being in his Cuſtody, before her beloved and faithful Thomas White Knight Mayor of her City of 
London aforeſaid, and her moſt dear Couſin and Counſellor Edward Earl of Derby, and her moſt ' 
dear Couſin Edward Earl of Devon, and others her Juſtices aſſigned to hear and determine, at 
certain Days and Places which her ſame Juſtices ſhould make known to him, to auſwer u 
the Premiſſes. By Virtue of which ſaid Letters- patent of Lady Mary aforefaid to the aforeſait 
Th:mas White Mayor of the City of London and his Companions the Juſtices aforeſaid directed, 
the ſame Juſtices, viz. the 20th Day of January in the iſt Year aboveſaid, commanded the afore- 
ſaid Richard Southwel Knight and his Companions the Juſtices aforeſaid in the ſaid County of 
Norfolk, that they or one of them ſhould ſend before the aforeſaid Thomas White Mayor of the 
City of London and his Companions the Juſtices aforeſaid, under the Seals of them the ſaid Richard 
Southwel Knight and his Companions, or of one of them, at the Gui/dballof the City of London, 
viz. the 22d Day of January then next following, all and ſingular Iodictments, Records, and 
Proceſſes of High Treaſons before them lately taken, whereof the aforeſaid Robert Dudley then 
ſtood indicted, with all Things touching them, as fully and entirely as. they were taken before 
them and then remained in their Hands, by whatſoever Name the aforeſaid Rabert was called in 
the ſime, that they might cauſe further to be done therein what of Right and according to the 
Law and Cuſtom of her Realm of England they ſhould ſee meet to be done. And alſo the afore- 
ſaid Thomas White Mayor of the City of London and his Companions the Juſtices aforeſ.id, the 
Day and Year aboveſaid, commanded the Conſtable of the Tower of London, or his Lieutenant 
or Deputy there, that he ſhould have the Body of the aforeſaid Robert Dudley, being detained in 
the Priſon of the Lady the Queen under his Cuſtody, together with the Cauſe of his Detainment, 
by whatſoever Name the aforeſaid Robert ſhould be called in the ſame, before the aforeſaid Juſti - 
ces at the Guildhall of the City of London, viz. the 22d Day of January at eight of the Clock in 
the Forenoon of the ſame Day, to ſubmit and receive ſuch Things as the Court of the Lady the 
Queen then and there ſhould happen to ordain. At which Day and Place before the aforeſaid 
Thomas White Mayor of the City of London, and his Companions the Juftices aforeſaid, at their 
Seſſions held at the Guilaball of the City of London aforeſaid, the aforeſaid 22d Day of January in 
the 1ſt Year of the Reign of the ſaid Lady Queen Mary, Richard Southwel Knight and Chriſto- 
pher Heydon Knight, two of the Juſtices aforeſaid in the ſaid County of Norfolk, by virtue of the 
Writ of the ſaid Lady the Queen, and of the Precept aforeſaid, to them and others directed, the 
Inquiſition above fpecified touching the aforeſaid Robert Dudley Knight, as fully and entirely as 
it was taken before them and their Companions the Juſtices aforeſaid, before the aforeſaid Thomas 
White Mayor of the'City of London and others his Companions the Juſtices aforeſaid, with their 
own proper Hands dehvered, to be determined as the Writ and Precept aforeſaid therein demand- . Se C 
ed and required. And afterwards, viz. the ſaid 22d Day of January in the iſt Year aboveſaid, —— 
before the aforeſaid Juſtices at the Guildball of the City of London aforeſaid came the aforeſaid Bas e 
Robert Dudley under the Cuſtody of the aforeſaid Zohn Gage Knight then Conſtable of the Tower 3 led. 26 
of London, into whoſe Cuſtody for the Cauſes aforeſaid and for other certain Cauſes by the Com- Treatn revertea 
mand of the ſaid Lady the Queen he was committed, and by the aforeſaid Conſtable by virtue 9" Want of this 
of the Writ of the ſaid late Queen to him thereupon directed, and of the Precept aforeſaid, to the fore Judgment. 
Bar there brought in his proper Perſon, * and immediately of the Treaſons atorcſaid in the Inqui- . . , 
fition aforeſaid fpecified-on him above charged being aſked how he would thereof acquit hiqſelt, Haw. P. C. 
he ſaid that he could not deny but that he of the Treaſons aforeſaid was guilty, and the ſaid Trea- 3 8, 30). 
| ſons expreſly confeſſed, and put himſelf upon the Mercy of the ſaid late Queen. Whereupon in- : 
ſtantly the Serjeants of the ſame late Queen at Law, and the Attorney of the ſame Quegn, for Fm ef jus, 
that the aforeſaid Robert Dudley expreſly confeſſed the Treaſons aforeſaid on him above charged, ment v-rbarim 
according to the due Form of Law prayed againſt the ſame Robert Dudley Judgment and Execu- 2 


292. Poſt cer. 
tion thereupon for the ſame late Queen to be had. And thereupon all and fingular the Pre For te exe 
miſſes being ſeen, and by the Court then there underſtood, + it was conſidered that the aforeſaid juigment in 
Robert Dudley ſhould be carried by the aforeſaid Conſtable unto the ſaid Tower of London, and geh fn. 
from thence thro' the Middle of the City of London to the Gallows of Tybhurn be drawn, and Hawk. P. C. 
there be hanged up, and cut down alive to the Ground, and that his Entrails ſhould be taken #4}, &, 
out of his Belly, and be burnt, f he living, and that his Head ſhould be cut off, and his Body be there cited. 
divided into four Parts, and that his Head and thoſe Quarters ſhould be put where the ſaid late 1 
Queen would appoint them. $ And afterwards, viz. by a certain Act of Parliament at Weſtmin- Cafe Salk. 632, 
fer in the County of Middleſex the 12th Day of November in the iſt and 2d Years of the gn in 
Reign of Lord Philip and Lady Mary late King and Queen of England held, it was en- for Want of 
ated, amongſt other I hings, by the ſame late King and Queen, with the Aſſent and Conſent of — To 


the Lords Spiritual and Temporal, and of the Commons in the ſame Parliament aſſembled, and Bowels. Lily's 
by the Authority of the ſame, that whereas Henry Duke of Suffolk late of Brodegate in the County Ste. 2g. 


Of 5 see Poſt 351. 
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of Leiceſter, Jobn Grey late of Bradegate aforeſaid Knight, Thomas Grey late of -Brodegate in the 

fer Knight, Thomas N hal late of Alington in the County of Kent Knight, 
otherwiſe called Thomas Myut late of London Knight, Robert Dudley late of London Knight, James 
a Croftes late of London aforeſaid Knight, Peter Carew late of London Knight, Henry Jſiey late of 
Sundrich in the County of Kent Knight, Robert Rudſton late of Boughton Mencheſey in the County of 


Kent Eſquire, William Thomas late of London Eſquire, William Cromer late of Tuſtal in the County 
of Kent Eſquire, Cuthbert Vaughan late of Charte Magna in the County of Kent Eſquire, Anthony 


Knivet late of Cbeding ſton in the County of Kent Eſquire, William Knivet late of London Gentle. 
man, Walter Mantel the elder late of Monts- Horton in the County of Kent Eſquire, Malter Mau- 
tel the younger late of Canterbury in the County of Kent Gentleman, Alexander Brett late of Lon- 
don Gentleman, William Pelham late of London Gentleman, Henry Fane late of Tunbridge in the 
ſaid County of Kent Gentleman, Thomas Culpeper late of Ailsforth in the ſaid County of Kent E- 
ſquire, George Moor late of .Pluckley in the ſaid County of Kent Gentleman, Th-mas Brook late of 
Cobbam in the ſaid County of Kent Gentleman, Leonard Diggs late of Barham in the ſaid County 
of Kent Eſquire, Thomas Fane late of Tunbridge in the ſaid County of Kent Gentleman, John Nay- 
lor late of Maidſtone in the ſaid County of Keut Yeoman, John Goldwel late of Charte Magna in 
the ſaid County of Kent Gentleman, Hugh Booth late of London Yeoman, John W-llock late of 
Loughborough\in the ſaid County of Kent Clerk, John Bry/on late of Stawfeld in the ſaid County 
of Kent Huſbandman, Richard Mund late of Smarden in the ſaid County of Kent Glover, Thomas 
Corte late of the Iſle of Grain in the ſaid County of Kent Labourer, Fobn Vapells late of Selling in 
the ſaid County of Kent Labourer, Jobn Read late of Cartham in the ſaid County of Kent Tanner, 
Thomas Gawdy late of Wichling in the ſaid County of Kent Clerk, Simon Fiddy late of Boxley in the 
ſaid County of Kent Tanner, John Fray late of Tunbridge in the ſaid County of Kent Yeoman, 
Richard Lewkner late of Ligh in the ſaid County of Kent Gentleman, Peter Mapleſden late of Maid- 
tone in the ſaid County of Kent Yeoman, William Tilden late of Maidſtone in the ſaid County of 
Kent Taylor, Fervaſe Mapleſden late of Maidſtone in the ſaid County of Kent Butcher, William 
Smith late of -Maidftone in the ſaid County of Kent Yeoman, Fohn Warrop late of Ails/orth in the 
ſaid County of Kent Gentleman, Henry Springfield late of Boxley in the ſaid County of Kent Fuller, 


| William Smothing late of Ailsforth in the ſaid County of Kent Yeoman, Alexander Fiſher late of 


Maidſtone in the ſaid County of Kent Gentleman, Robert, Merchant late of Maidſtone in the ſaid 
County of Kent Smith, otherwiſe called Robert Marſhal late of Maidſtone in the ſaid County of 
Kent Smith, John Stanley late of Maid/tone in the ſaid County of Kent Taylor, William Packnam 
late of Levebam in the ſaid County of Kent Huſbandman, Jobn Allen late of Levebam in the ſaid 
County of Kent Huſbandman, Nager Collier late of Levebam aforeſaid Shereman, Thomas Rayner 


late of Levebam aforeſaid Huſbandman, Walter Buckburſt late of Levebam aforeſaid Shereman, 


Robert Skudder late of the fame Town Huſbandman, John Hart of the ſame Town Huſbandman, 
Ralf Hurloct of Wicbling in the ſaid County of Kent Labourer, and Robert Hil'zs of Levebam afore- 
ſaid in the ſaid County of Kent Clerk,, had committed, perpetrated, and done many deteſtable 
and abominable Treaſons, to the great Danger of the Deſtruction of the royal Perſon of the ſame 
late Queen, and to the extreme Loſs, Diſheciſon, and Deſolation of her Realm of Zngland, if 
God of his infinite Goodneſs had not in ſeaſonable Time laid open and made known to the ſame 
Lady the Queen their treaſonable Intentions, of and for which Treaſons, being manifeſtly and 


openly proved, the ſaid Henry Duke of Suffolk and the other Perſons aforeſaid lawfully and juſt- 


ly, according to the Laws of her Realm ot England, were convicted and attainted, as by the Re- 
cords of their ſeveral Attainders more fully appeared: And the ſaid Duke of Sl, Thomas Grey 
Knight, Thomas Wyat Knight, Henry Iſley Knight, Anthony Knivet, Walter Mantel the elder, Wil- 
liam Knivet, Walter Mantel the younger, Alexander Brett, Thomas Jfley, and Heary Springfield, for 
their abominable and deteſtable Offences juſtly and according to their Deſerts ſuffered Puniſh- 
ment of Death. Nevertheleſs the ſaid late King and Queen, out of the excellent and accuſtomed 
Goodneſs of the ſaid late Queen, and for the internal Love and cordial Affection which her Ma- 
jelly always bore towards the Public-wealth of her ſaid Realm of England, and for the Preſerva- 
tion of her moſt excellent Highneſs and of that of her Poſterity, and alſo of the Peace, Unity, 
and Quiet of all her Subjects, at the moſt humble Requelt and Petition of-her ſaid Subjects, and 
of the Lords Spiritual and Temporal, and of the Commons in the ſame Parliament aſſembled, 
granted and aſſented that the ſaid Convictions and Attainders of all and ſingular the ſaid Offen- 


R | ders ſhould be approved and confirmed by the Authority of the ſame Parliament. And further 


by the ſame Act it was enacted that the ſaid Duke of Suffo/k, and the other attainted Perſons above 
named, for their ſaid abominable and deteſtable Treaſons by them and every of them traiterouſſy 


committed and perpetrated againſt their ſaid Sovereign, her Crown and Dignity, by the Authority 
| of the ſame Parliament ſhould be convicted and attainted of High Treaſon. And that ſo many 


of the ſaid attainted Perſons aforeſaid above expreſſed as at the Time of making and publiſhing the 
Act or Statute ſhould be alive and not pardoned at the Will and Pleaſure ot the ſaid Lady the 


Queen ſhould ſuffer Puniſhment of Death as in Caſes of High Treaſon. And that the ſaid Henry Duke 


of Suffolk, and all and ſingular the other attainted Perſons before named, as well thoſe who were 


alive at the Time of making the Act of Parliament aforeſaid, as thoſe of whom Execution had been 


before 


— 
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before done for their ſaid Treaſons, ſhould loſe and forfeit to the ſame Lady the Queen, her Heirs 
and Succeſſors, all their Honours, Manors, Meſſuages, Lands, Tenements, Rents, Reverſions, 


Remainders, Poſſeſſions, Offices, Rights, Conditions, and all other their Hereditanients with 


their Appurtenances whatſoever, being of any Eſtate of Inheritance or Freehold in their Right, 
. andalfvyall their Goods and Chattles, of whatſoever Names, Natures, and Qualities they were, 
Shi ey or any of them had the Day of their ſeveral Treaſons and Offences by them commit - 
ted, perpetrated, and done, or at any Time afterwards. And that the ſaid Honours, Manors, 
Meſſuages, Lands, Tenements, Rents, Reverſions, Remainders, Poſſeſſions, Offices, Rights, Con- 
ditions, Hereditaments, Goods and Chattles by the Authority aforeſaid ſhould be reputed, veit, 
and be adjudged to be in the actual and real Poſſeſſion of the ſame late Lady the 


Ax Queen, without 
any Office or Inquiſition thereof afterwards to be taken and found; ſaving to all 


| * and all Manner 
of Perſon and Perſons, Bodies politic and corporate, and their Heirs, Aſſigns, and Succeſſors, 


and to every one of them, other than the ſaid Duke of Suffolt, and the other attainted Perſons a- 
foreſaid, and their Heirs, and the Heirs' of every one of them, and all and every other Perſon 
and Perſons claiming to their Uſes, or to the Uſe of any one of them, or to the Uſe of any of their 
ſaid Heirs, all ſuch Right, Title, Uſe, Poſſeſſion, Intereſt, Reverſion, Remainder, Entry, Con- 
ditions, Fees, Offices, Rents, Commodities, Commons, Titles of Entry for Conditions broken or 
to be broken given or accrued, or to be given or to accrue by Reaſon of any Condition broken be- 
fore the ſaid Treaſons committed, and all other Commodities and Hereditaments whatſoever which 
they or any of them could, might, or ought to have if ſuch Act was not had or made. Provided 
always, and it is enacted by the Authority aforeſaid, that the aforeſaid A& or any Thing in the 
ſame contained by any Reaſon ſhould not extend to take away the Benefit or Advantage of any 
Pardon granted under the Great Seal of England to any of the Perſons before mentioned in the Act 
| aforeſaid by the ſaid King and Queen, or by the Queen alone, but that they and every of them may 

have, enjoy, and receive Benefit and Advantage of all and every ſuch Pardon to any of them grant- 
ed, as is aforeſaid, in as ample Manner as they or any of them might have done if the Act afore- 
ſaid had never been made, any Thing in the ſame contained to the contrary in any wiſe notwith- 
ſtanding, as by the ſame Act of Parliament amongſt other Things more fully appears. And fur- 
ther the ſame Chriſtopher will aver that the aforeſaid Robert Dudley Knight in the aforeſaid Indict- 
ment, and in the aforeſaid Commiſſion made to the aforeſaid Thomas Mbite Mayor of the Ci- 
ty aforeſaid and to the other Commiſſioners at the Guildhall of the City of London, and in the 
Record aforeſaid, named, and the aforeſaid Robert, Dudley in the Act of Parliament aforeſaid named, 
and the aforeſaid Robert Earl of Leiceſter in the Declaration aforeſaid named, are one and the ſame 
Perſon, and not others nor divers. By Force of which ſaid Conviction and Attainder, and of the 
A& of Parliament aforeſaid, the aforeſaid Philip and Mary late King and Queen of England were 
ſeized of the Tenements aforeſaid in which, Sc. in their Demeſn as of Fee, in Right of their 
Crown of England. And being fo ſeized thereof, by their Letrers-Patent ſealed with their great 
Seal of England, bearing Date at Weſtminſter the 17th Day of January in the ſaid 1ſt and 2d Years 
of the Reign of the ſaid late King Philip and Queen Mary, (which the ſame Chriftopher Heydon here 
produces in Court) gave and granted to the aforeſaid Chriſtopher Heydon, by the Name of Chriſto- 
pher Heydon Knight, the Tenements aforeſaid in which, Sc. amongſt other Things, to have to the 
ſame Chriſtopher Heydon, the Heirs and Aſſigns of the ſaid Chriſtopher, for ever. By virtue of which 
ſaid Letters-patent aforeſaid the aforeſaid Chriſtopher into the Tenements aforeſaid with the Ap- 

purtenances in which, Sc. the aforeſaid Time when, Sc. entered, and the Graſs aforeſaid as the 
proper Graſs of him the ſaid Chriſtopher with his Cattle aforeſaid trod down and conſumed, and 
the ſame treading down and Conſumption of the Graſs aforeſaid during all the Time aboveſaid 
in the Declaration aforeſaid above ſpecified continued, as it was lawful for him to do. And this 


he is ready to verify, wherefore he prays Judgment if the aforeſaid Earl of Leiceſter his Action a- 


foreſaid thereof againſt him ought to have or maintain, Oc. 

And the aforeſaid Robert Earl of Leiceſter ſays that he by wy Thing by the aforeſaid Chriſtopber 
Heydon above by Pleading alledged from having his Action aforeſaid againſt the ſaid Chriſtopher 
ought not to be precluded, becauſe he ſays that the Plea aforeſaid by the ſaid Chriſtopher in Man- 
ner and Form aforeſaid above pleaded, and the Matter in the ſame contained, are inſufficient in 
Law to preclude him the ſaid Earl from having his Action aforeſaid againit the aforeſaid Chriſto- 
pber, to which he the ſame Earl of Leiceſter has no Neceſſity, nor is by the Law of the Land in 
any wiſe bound to anſwer ; wherefore for Want of a ſufficient Anſwer in this Behalf he the ſame 
Earl of Leiceſter prays Judgment and his Damages aforeſaid by the Occaſion aforeſaid to be ad- 
Judged to him, Qc. = | 

And the aforeſaid Chriſtopher ſays that the Plea aforeſaid by him the ſaid Chriſtopher in Manner 
and Form aforeſaid above pleaded, and the Matter in the ſame contained, are good and ſuffici- 
ent in Law to preclude the aforeſaid Earl of Leiceſter from having his Action aforeſaid againſt him 
the ſaid Chriſtopher, which ſaid Plea and the Matter in the ſame contained he the ſame Chriſtopher 
is ready to verify and prove as, c. And becauſe the aforeſaid Earl of Leiceſter to that Plea does 


Replication, 


Demurrer. 


Joinder in De- 
murrer. 


not anſwer, nor the ſame hitherto in any wiſe deny, he the ſame Chriſtopher as at firſt prays Judg- 


ment, and that the aforeſaid Earl of Leiceſter may be precluded from having his Action aforeſaid 
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Continuance. Againſt him the ſaid Chriſtapber, Sc. And becauſe the Court of the Lady the Queen here is not 
yet adviſed of giving their Judgment of and upon the Premiſſes, Day therefore is given to the 
Patties aforeſaid before the Lady the Queen at Heſtminſter until, Sc. next after, Cc. to hear their 
Judgment of and upon the Premiſſes, Sc. becauſe the Court of the Lady the Queen here not yet, 


Sc. 
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oy e r The Caſe was recited in this Manner. Robert Earl of Leiceſter has here exhibited a Bill of Treſ. 
| — paſs againſt Sir Chriſtopher Heydon Knight for breaking his Cloſe at Sidiſterne in the County of Nor- 
is direfted to Falk the 20th Day of January in the 1ſt and 2d Years of the Reign of King Philip and Queen 
citing that ſoch Mary, and deſtroying his Graſs, Sc. and has alledged Continuance as to the treading down and 


citing that ſuch 


a Day Sir R- P. deſtroying the Graſs until the Time of exhibiting the Bill, viz. the 24th Day of January in the 


—— 5 13th Year of the Reign of the preſent Queen. And the Defendant ſays that the Place in which the 


— 702 2 Treſpaſs is ſuppoſed contains 40 Acres of Land, 30 Acres of Meadow, and 60 Acres of Paſture 
Terminer in fuch in Sidifterne afore aid, of which the ſaid Earl before the Treſpaſs ſuppoſed was ſcized in his Demeſn 


. as of Fee. And he being ſo ſeized, long before the Time of the Treſpaſs, viz. the gth Day of 


Commiſſion was January in the 1ſt Year of the Reign of Queen Mary, at Norwich in the Shirchouſe there in 
dizeftedto ſo m the County of Norfolk, by an Inquiſition then taken before Sir Richard Sauthwel, the ſaid Sir 


ny, but the In- 


dickment was Criſtopher Heydon, Edmund Wyndham, Knights, Thomas Gawdy Serjeant at Law, Robert Holdich, 
taken before df Henry Hobart, Oſbert Moundford, and Nicholas Rokewwood, Eſquires, then Juſtices of the ſaid late 


them only) and 


granting to them Queen Mary to enquire by the Oath of good and lawful Men of the ſaid County of Norfolk and 


I otherwiſe of all Treaſons, Miſpriſions of Treaſons, Inſurrections, Rebellions, Sc. within the 


ceive the Indit- County of Nerfolk by whomſoever done, and the ſame Treaſons and other the Premiſſes to hear 


. — and determine according to the Law and Cuſtom of the Realm, by virtue of the Commiſſion 


koners, and to of the ſame Queen to the ſame Sir Richard Southwel, Chriſtopher Heydon, and the other Perſons 
b ae ne" Ju. above named, and alſo to Thomas Duke of Norfolk, Henry Earl of Suſſex, Henry Bedingfield, Fobn 


on as ſpecial Juſ- 


tices of Oer and Shelton, Wil iam Paſton, William Woodhouſe Knights, and John Corbet, fourteen, thirteen, twelve, 


iner, &c. 6 4 91 
by fores whereof eleven, ten, nine, eight, ſeven, fix, five, and four of them (of whom the ſame Queen willed that 


they 2 there ſhould be ſome two of them the aforeſaid Richard Sout bævel, Henry Bedingfield, Thomas Gawd, 
ment of High- Robert Holdich, Jobn Corbet, and Oſbert Moundford) to them thereupon directed, the Preſences of 


ment of High- 


treaſon * the ſaid Duke, Earl of Suſſex, Henry Bedingfield, John Shelton, William Paſton, William Woodhouſe, 
bis own Confel- and Jobn Corbet being not then expected, the ſaid Robert Earl of Leiceſter, by the Name of Ko- 
hon. Rug _ ber Dudley late of London Knight, Son of Jobn late Duke of Northumberland, by the Verdict of 
der is void ant 412 free and lawful Men of the ſaid County of Norfolk was indicted, for this that whereas the 
corem won judice, aforeſaid Fohn Duke of Northumberland late of London, together with William Marquis of North- 


for the latter 


Commiſſioners ampton, Jobn Earl of Warwick, Jobn Gate Knight, and Thomas Palmer Knight, and many other 


— falſe Traitors and Rebels againſt the ſaid late Queen, imagining to depoſe the ſame late Queen, 


any Indictment and to kill her, with Force and Arms, viz. Swords, Sc. the 16th and 17th Days of Fuly in the 


ME 8 "of ſaid 1ſt Year of the Reign of the ſaid Queen Mary, at the Town of Cambridge in the County of 
whereas there Cambridge, unlawfully, falſly, and traiterouſly with a great Multitude of Rebels and Enemies of 


2 — the ſaid Queen to the Number of 3000 Perſons aſſembled together, and there in open Field trai- 
therefore their terouſly put themſelves in Battle Array, and a cruel War falſly and traiterouſly with Banners diſ- 


Proceedings up- played prepared and ordained: The ſaid Robert Dudley late of London Knight, Son of the ſaid Duke, 


on another In- 


dictment, viz- às a falſe Traitor and Rebel againſt the ſaid Queen Mary his Sovereign, not regarding his Alle- 


_—— glance, but imagining the Deprivation and Deſtruction of the ſaid Queen Mary, the 18th Day of 
And Sir R. B. uy in the ſaid 1ſt Year, with Force and Arms, and with a Multitude of People, the Town of the 
ow ſaid Queen of K:nz*s-Lynn in the County of Nor /olk entered, and the Poſſeſſion thereof againſt the 
without being ſame Queen and her Will took, poſſeſſed, and in an hoſtile Manner kept, and one Fane Dudley 
s Wife of Guilford Dudley Eſquire, Brother of the aforeſaid Robert Dudley, the ſaid 18th Day of July 
cited 31nd. 231- in the {aid iſt Year, falſly and traiterouſly cauſed to be publiſhed and proclaimed Queen of this Realm 
rep Bald. Of England, at King's-Lynn aforeſaid, and George Riveley then being Mayor of the ſame Town, and 
255. other Subjects of the ſaid Qucen, to the Number of 3oo Perſons at leaſt, then inhabiting and dwell- 
ing within the ſame Town of Lynn, their cordial ILove and due Allegiance from the ſame Queen 
to withdraw and quit, and with the aforeſaid Duke and the ſaid other Traitors a moſt cruel War a- 
gainſt the ſaid Queen their ſovereign Lady to continue, levy, and prepare, the ſame Robert Dudley 
the ſaid 18th Day of July in the ſaid 1ſt Year, at King's Lynn aforeſaid falſly and traiteroully la- 
boured, abetted, and compaſſed, to the utter Deſtruction of the ſaid Queen, againſt his Allegiance, 
and alſo againſt the Crown and Dignity of the ſaid Queen, and againſt the Form of the Statute 
in ſuch Caſe provided. And that afterwards, viz. the 19th Day of January in the ſaid 1ſt Year, 
Queen Mary ſent her Commiſſion to Sir Thomas White Mayor of London and to 13 others, reciting 
that whereas the ſaid Robert Dudley before Thomas Duke of Norfolk and the 14 others above named 
in the firſt Commiſſion was indicted of divers High-treaſons by him committed, ſhe aſſigned the 
ſame Sir Thomas White and the 13 others named in the ſaid Commiſſion, and every four of them 


(whereof ſhe named ſome to be of the Quorum) for this Cauſe and Cauſes her Juſtices, giving and 
| | grant- 


$ 
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granting to the ſame 14 and to every four or more of them, (whereof ſame were of the Quorum) 
by the Tenor of the ſaid Commiſſion full and ſufficient Authority and ſpecial Command to receive 
the Indictment aforeſaid concerning the ſame Robert Dudley, with all Things touching it, from the 
{aid Juſtices of the ſaid Queen Mary before whom it was taken, and in whoſe Cuſtody it then re- 
mained, and the ſame to peruſe, and at certain Days which they ſhould appoint for that Purpoſe 
to aſſemble together at the Guildhall of the City of London, and to call before them the ſaid Robert 
Dudley, and to hear and examine him thereupon, and to compel him to anſwer, and at a due End 
to try, determine, and adjudge; and allo to diſtrain ſuch and ſo many good and lawful Men of 
the County of Norfolk, by whom the Truth in that Behalf might be the better known, to appear 
before them for the Cauſe and Cauſes aforeſaid at the Days and Place aforeſaid ; and the Truth 
therein being found, to give Judgment thereupon in this Behalf according to the Laws, Statutes, and 
Ordinances of the Realm of England, and againſt the ſaid Robert Dudley to proceed to give Sentence, 
and to adjudge, and to command Execution thereof to be done. In which Commiſſion there are di- 
vers Clauſes of Mandavit, viz. one to the ſaid Juſtices that they ſhould deliver the ſaid Indictment with 
all Things touching it for the Cauſe and Cauſes aforeſaid to the ſaid Sir Thomas M hite and to his Com- 
panions, or to ſome of them; and another to the Conſtable of the Tower, to bring the Body of the ſaid 
Sir Robert Dudley at a Day and Place to be appointed by the Commiſſioners ; and another to the She- 
riff of the County of Norfolk, to return a Jury at a Day and Place, Sc. And further the ſaid 
Queen Mary the ſaid 19th Day of January by her Writ cloſe commanded the ſaid Thomas Duke of 
Norfolk and the ſaid 14 others his Companions and every of them, that they ſhould deliver to the 
ſaid Sir Thomas White and his ſaid other Companions all and ſingular Indiftments, Records, and 
Proceſſes of whatſoever Treaſons, Miſpriſions of T reaſons, and other the Premiſſes, whereot the 
ſaid Robert Dudley was indicted before them in the County of Norfolk. And further the ſame Queen 
Mary the ſaid Day commanded Sir 7obn Gage Conſtable of the Tower to bring the ſaid Sir Robert 


Dudley, being in his Cuſtody, before the ſaid Sir Thomas White and his other ſaid Companions at 


a Day and Place which they ſhould appoint him. By virtue of which Letters-patent the ſaid Sir 
Thomas White and his Companions ſent their Precept the 2oth Day of January in the ſaid 1ſt Year 
to the aforeſaid Sir Richard Southwel and his Companions, that they or one of them ſhould ſend to 


| 
' 
} 


the ſaid Sir Thomas White and his Companions at the Guildhall aforeſaid the 22d Day of the ſaid 


January all and ſingular Indictments, Records, and Proceſſes of High-treaſons before them lately 
taken, of which the ſaid Robert Dudley then was indicted, with all Things touching them. And 
they ſent another Precept the ſame Day to the Conſtable of the Tower of London to bring the Bo- 
dy of the ſaid Robert Dudley before them the ſame 22d Day of January. Ar which 22d Day 
of January at the Place aforeſaid before the ſaid Sir Thomas White and his Companions at their 
Seſſions then held at the Guildhall aforeſaid, the ſaid Sir Richard Southwel and Sir Chriſtopher 
Heydon Knights with their own Hands delivered the Inquiſition before ſpecified touching the ſaid 
Sir Robert Dudley, to be determined as the Letter and the Precept required, At which Day and 
Place came the ſaid Robert Dudley under the Cuſtody of the Conſtable of the Tower, and he being 
arraigned upon the Indictment aforeſaid confeſſed the Treaſons aforeſaid. Whereupon Judgment 
was accordingly given againſt him, viz. that he ſhould be brought back by the ſaid Conſtable to 
the ſaid Tower, and afterwards ſhould be drawn thro' the Middle of the City of Londen unto the 
Gallows of Tyb4rn, and there ſhould be hung up, and be cut down alive, and his Entrails be taken 
out of his Belly, and be burnt, he living, and that his Head ſhould be cut off, and his Body be 
divided into four Parts, and that his Head and thoſe Quarters ſhould be placed where the Queen 
pleaſed to appoint. And afterwards by an Act of Parliament held at Veſtminſter the 12th Day of No- 
vember in the iſt and 2d Years of the Reign of Philip and Mary, it was enacted, that whereas Henry 
Duke of Suffolk, John Grey late of Bredegate in the County of Leiceſter Knight, Robert Dudley late of 
London Knight, and divers others recited in the Act, had committed many deteitable and abominable 
Treaſons to the great Danger of the Deſtruction of the royal Perſon of the Queen, and the extreme De- 
ſolation of the Realm of England, if God of his Goodneſs had not diſcovered to the Queen their trai- 
terous intentions, of and for which Treaſons, being openly proved, the ſaid Duke of Suffelkt and the 
other ſaid Perſons lawfully and rightfully according to the Laws of her Realm of England were 
convicted and attainted, as by the Records of their ſeveral Attainders more fully appears, and the 


Duke and ſome others particularly name in the Att were put to Deatt7 The K d 


ing and the I. ords 
Spiritual and Temporal and the Commons granted and aſſented that the ſaid Convictions and At- 


tainders of all and ſingular the ſaid Ofenders ſhould be approved and confirmed by the Nut 
of the-fatdPartiament. 
attainte 


thorit 
And farther it was enacted, that the Taid Duke of Tufolk and the other 
erſon Ave -named for their abominable and_deteſtable Preaſons ſhould be convicted 


7 


| 


and atfainted of High-treaſon by the Authority of the ſaid Parlament. And that as many of the 
ſaid attainted Perſons as at the Tie of the making che Taid Act Tonld be alive and not pardoned 
at the Will of the ſaid Queen ſhould ſuffer Puniſhment of Death: And that the ſaid Duke of Suf- 
fol and all and ſingular the other attainted Perſons above named ſhould forfeit to the Queen all 
their Honours, Manors, Mefſuages, Lands, Sc. and that their Offices, Cc. ſhould be actually in 
the Queen: Saving to all Perſons other than the ſaid Duke and the other attainted Perſons afore- 


ſaid, Sc. their Rights, Title, Sc. as by the ſaid Act amongſt other Things more fully appea 


78. 


And 
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And further the Defendant avers that the ſaid Robert Dudley Knight in the Indictment, and in the 
Commiſſion made to the Mayor of London and others his Companions, and in the Record afore- 
ſaid, named, and the ſaid Robert Dudley in the Act of Parliament aforeſaid named, and the ſaid 
Robert Earl of Leiceſter in the Declaration named, are one and the ſame Perſon, and not divers, 
By Force of which Conviction, Attainder, and Act of Parliament the ſaid King Philip and Queen 
Mary were ſeized of the Tenements aforeſaid in which, &c, in their Demeſn as of Fee, in Right 
of the Crown of England, and being fo ſeized, they by their Letters-patent under the Great Seal, 
bearing Date at Weſtminſter the 17th Day of January in the ſaid iſt and 2d Years of the Reign of 
the ſaid late King and Queen, here ſhewn forth, gave and granted to the ſaid Sir Chriſtopher Hey- 
don the Tenements aforeſaid in which, Cc. amongſt other Things, to have to the ſame Chriſtopher 
his Heirs and Aſſigns for ever. By Force of which Letters- patent the ſaid Sir Chriſtopher into the 
ſaid Tenements in which, Fc. the ſaid Time when, &c. entered, and did the Treſpaſs, as it was 
lawful for him to do, and this he is ready to verify, Sc. And he demands Judgment if the 
Earl ought to maintain his Action againſt him. And upon this the Earl of Leicefter has demurred 
in Law, and the Defendant alſo. | 
Faſter Term And the Matter was argued the laſt Term, viz. in Eaſter Term 13 Elizabeth, by Fleetwood Re- 


13 Nl. corder of London on the Part of the Plaintiff, (the latter End of whoſe Argument I only heard) 


Trin. Tm, and by Anderſon on the Part of the Defendant, And now this Term, viz. Trinity 13 Elizabeth, 
13 Els. the Matter was argued again by an Apprentice of the Middle-Temple and by Serjeant Manwood on 
the Part of the Plaintiff, and by Serjeant Loveleſs on the Part of the Defendant. And the Coun. 
ſel for the Plaintiff who demurred took upon themſelves and endeavoured to prove that the Mat- 
ter alledged was not an effectual Proof that the Earl was attainted, but that the Judgment given 
upon the Arraignment, and the Act of Parliament, and the Patent of the Land made to Sir Chr;/- 
topher Heydon, were all void as to the Plaintiff, and that the Bar had not Matter of Subſtance. 

And the Caſe was digeſted by them into divers Points. 5 
x Point, The firſt was, whether or no Sir Thomas White and the others his joint Commiſſioners could law- 
For the Plsintiff. fully arraign the Plaintiff upon the ſaid Indictment. * And as to this, the Counſel for the Plaintiff 
x Ball. 105; argued that they could not, for the Commiſſion was made to the Duke of Norfolk and 14 others, 
Inft, 231. being 15 in all, to take the Indictment, and it gave Authority to them 15 and to every four of them 
or more (whereof two at leaſt appointed ſhould'be of the Quorum) to take the Indictment, and it ap- 
| pears by the Record that the Indictment was taken before 8 only, whereof there was a ſufficient 
— of the Quorum, and ſo thoſe 8 who took the Indictment had ſufficient Power to take it, 
for which Reaſon the Indictment is good. But the Commiſſion made to the Mayor of London and 
fothers recites that he was indicted before the Duke of Norfolk and 14 others, and makes them 
Juſtices of this Cauſe and Caules, and gives them Authority to receive of the Tultices before whom 
it was taken the Indilimeni aforeſaid, and to hear, examine, and compel the aforeſaid Robert Dudley 
to anſwer thereupon, which is, upon the Indictment taken before 15, and at a due End to try, deter- 
mine, and adjudge upon ſuch Indictment, and to give Sentence and Judgment, and to command Execn- 
tion to be done upon ſuch Indictment, and the Mandavit to the Duke of Norfolk and his Compa- 
| nions is to deliver to Sir Thomas White and his Companions the Indiftment afereſaid, which is, the 


Indictment taken before 15, and no other, for no other is mentioned in the Commiſſion made to Sir 
Thomas IV bite and others, and the Writ cloſe direCed to the Duke of Norfolk and others, Tor them 
to deliver the Indictment to the Mayor of London and others, is directed to all the 15, and commands 
them to deliver the Indictment by which the ſaid Robert Dudley is indicted before them, that is, 
before them all, viz. the 15, and no other; and it might be that there were two Indictments, vi. 
one taken before the 13, and another before the 8, and therefore the Power given to them upon the 
/ Indictment taken before the 15 could not extend to that taken before the 8 only. For which Rea- 
ſon they had no Authority to receive of Sir Richard Southwel and Sir Chriſtopher Heydon the ſaid 
Indiftment taken before the 8, nor had they any Warrant to deliver it to the Mayor of London and 
the others, for the Precept made by the Mayor and others to Sir Richard Southwel and his Com- 
panions was void (as Manwood ſaid) for all other Indictments but for that taken before the 13. For 
they who made the Precept had no Power to do it for any other Inditment, and the expreſſing 
of the Number here, before whom the Indictment is taken, is a very material Thing, and of great 
Weight, for it might be that there were two Indictments, as it has been ſaid, viz. the one taken be- 
fore 8, and the other before 15, and it might be that the Queen's Intent was that the Mayor and 
the others ſhould arraign him upon that Indictment only which was taken before the 13, and there- 

fore the Number is material, and expreſſes Certainty, and takes away Incertainty. And to this 

> Vin. Abr. tit, Purpoſe Time, Place, and Number are often limited and expreſſed, as the Apprentice ſaid, * and if 


3 A- a Thing is referred to them, and miſtakes them, all ſhall be void. As is the Caſe in 7 Ed. 3. con- 


© T. 7. £4. 3. cerning Time, where (as the Apprentice cited it) one brought a Writ and recited that it is contained 
26. pl. 11. in the Articles made in the Time of King Edward the Father of King Edward 3. that no Sheriff ſhall 
put in Inqueſts, &c. and he declared further according to the Statute, and the Writ was abated by 
Award, becauſe the Articles, viz. Articuli ſuper chartas cap. g. were made in the Time of King Ed- 
ward 1, and not in the Time of King Edward 2. who was Father of King Edward 3. So that the Re- 


ference to Time which was limited for Certainty was material, and being miſtaken abated the ck 
| 5 2 | | n 


Cart, 150, 
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And he cited the Caſe in 18 Ed. 3. where a Statute Merchant was made to pay Anno 16. Ed. 3. T. 18. Ed. 3. 


and the Party ſued Execution, and the Writ ſuppoſed the Sum to be paid anno 14. Ed. 3. and by 25. b. Fitz. Er. 


the Suit the Feoffee was ouſted, and he ſued a Writ of Error in the King's: Bench, and it was à- fl. 24. Ne- He. 
warded that he ſhould be ® received to the Suit; for, he ſaid, if upon Suits in the Chancery ac- der A14. Statute 
cording to the Order of the Common Law there is Error, this ſhall be reformed by Error in cheſs 
King's Bench, becauſe it is the higher Court. And therefore, he ſaid, Time declares Certainty, 
for it might be that there were two Statutes payable at ſeveral Days, for which Reaſon the Time „ I the Feot- 
of Payment is material, and the Suit referring to Time and miltaking it ſhall abate. So, he Party, nor Privy . 
ſaid, if a, Defeaſance is made of a Statute which is recited to be made the roth Day of May, wb gegn 

where in Fact it bore Date the 1ſt Day of May, the Defeaſance is void for the: Miſtake of the yet the Wit ot 
Time, for the Law ſays that inaſmuch as it might be that there were two Statutes, the one bear- e 
ing Date the iſt Day, and the other the oth Day, the Time of the Date is material. So that à fl. 4. 


Time certain to which Acts are referred is material. And fo is it with Regard to Place. As if 


1 are done before a leſſer Number only, as here. For they ſhall not be intended one fame ; 


a Man will plead the King's Letters · patent bearing Dare at M eſtminſter, and in Fact they bear Date by 515. fl. 25 


Dy. 31s. pl. too. 
at another Place, it ſeems by 38. H. 6. that for the Variance of the Place he has failed, and che fle. Ab 24 
Plea ſhall be adjudged againſt him, for the Place is material, and it is a Circumſtance and Teſti- R. 287. fl. 5. © 
mony of Truth and Certainty. So if the King gives Authority to a Man to arraign one upon an 17%“. J. 


Indictment taken againſt him at Dale in ſuch a County, where in Truth the Inditment was taken — C. 


at another Place in the ſame County, he cannot arraign him, for the Place ſhews the certain ny abt 
dictment which the King meant, for it may poſſibly happen that there are two Indictments of one 2:er- if Error 
ſame Matter and Thing, viz. the one taken at one Town, and the other at another Town, and 8 
therefore the expreſſing of the Ton ſhews certainly which Indictment was intended. So ſhall it Judgmeat in 
be alſo with Reſpect ro Number, for where a Thing is referred to Number, the Number is material. * APY wy 
As in Rediſſeizin the Scatute of Merton cap. 3. is, that the Sheriff, taking with tim the Keepers of '4- T-11.E4. 4. 
the Pleas of the King's Crown, and other lawful Knights, in his own proper Perſon ſhall go to the Land? | 
whereof the Plaint hath been made; and in 23 Aſs it was adjudged th:t the Writ ſhould abate « e. 27 xa. ;. 
where the Sheriff only took one Coroner with him, there being more in the County, for the Act 24 pl. 20, Cart, 


appoints a particular Number, viz. two at leaſt, which Number ought to be complied with. 5 
And ſo in a Præcipe quod reddat there ought to be two Summoners, and if there is but one, and * T. 38. H. 6. 
the Tenant makes Default and loſes by Default, he ſhall have a Writ of Piſceit. And he alſo 38. f. 2c, ge 
cited the laſt Caſe in 8. H. 7. concerning the Court of Star-Chamber, in which the Act of 3. H. 7: 37. per Nodbam, 
cap. 1. is recited, whereby it is enacted that the Chancellor, Treaſurer, and Keeper of the Privy-Seal; 1 ni” =o 
or two of them, calling to them a Biſhop,. and @ Temporal Lord of tbe Council, and the two Chief Fuſs . . 
tices, &c. ball have Authority to examine Riots, Sc. and there it is held that none is a Judge but, | 
the Chancellor, Treaſurer, and Keeper of the Privy-Seal, or two of them, and the others are but FR Rene, 
Aſſiſtants and Aidants, and not Judges, but the Juſtices there held that it was Error if the Chan- 2. Bro. 3. 1000. 
cellor, Treaſurer, and Keeper of the Privy-Seal, or two of them did not call the others, for the bs. Talern 
Number limited by the Act ought to be obſerved. So the Statute of Meſtminſter 2. cap. 11. fays, 119. 

that when a Man has aſſigned Auditors to Accountants, and they are found in Arrears, heir Bo- , q. . kA 
dies ſhall be arreſted, and by the Teſtimony of the Auditors ſhall be ſent and delivered to the next Goal of 17. a. per Ha 


the King's in thoſe Parts, and ſhall be received by the Sheriff or Gaaler, and be impriſoned in Iron un- 


g 


dier. ſafe Cuſtody, and ſhall remain in the ſame Priſon at their own Coſt, until they have ſatisfied their x p, s. H. ,. 


Maſter fully of the Arrearages, &c. but there if one Auditor is aſſigned, he cannot commit the 73. Pre vlt tit: 
Accountant to Goal, for the Statute limits ſuch Power to two at leaſt : Wherefore the Number june 1g. 


udgment 125. 


to which the Statute has referred the Thing to be done ought to be obſerved. And as Acts n 
referred to a greater Number cannot be executed by a leſſer Number, ſo one who has Authori Cb. J. 


rompt. J. C. 


ty given him to proceed upon Acts done before a greater Number cannot proceed upon them if 29: *: b. $8. a. 


Act, and that which is done before 15 cannot be intended the ſame that is done before & only, ein 


becauſe there may poſſibly be two ſeveral Things of the ſame Kind. And as a great Proof that kb 


« ah . ; - l 1 Book of 8 H. 7. 
Sir Thomas White and his Companions had no Power to proceed to the Arraignmeat of the Plain- here cited is a 


tiff upon the Indictment taken before the 8 only, where their Commiſſion gave them Power to duden, Oben, 


and contrary to 


proceed upon the Indictment taken before 13, the Apprentice cited the Caſe in 2 Aſs. pl. 5. Law and conti- 
| where in Attaint there brought the Writ ſuppoſed that the Verdict paſſed before 4 Juſtic.s, where. ** erlence. 
as by the Record it paſſed before 2 only, and there Herle ſaid that he had no Warrant to take the * 2 1nd. 380. 
Attaint. But, the Apprentice ſaid, in 31 Aſs. pl. 1. in Aſſize of Rent, the Tenant heretofore pray- 

ed in Aid of the King, and afterwards the Plaintiff put forth a Writ of Procedendo, by which V rit 1. A%: vl. 5. 
he ſuppoſed that the Aſſize was arraigned before Szouff and Byrten, whereas it was arraigned be. pl. x. Bro? . 


2. Bro. At- 


fore them and Shard alſo, and there Judgment was demanded if upon ſuch Writ they would tnt 47. 1 Big 


. E244 , 05. And ſe 
take the Aſſize, where Stoner ſaid, the Writ ſuppoſes no Deceit, for if it was arraigned before lie Font 2 4. 


* them three, ergo before two, wherefore anſwer”, and he ſaid that there was a Writ of $:\70x onnes. "+ * E 
From which two Caſes there appears a plain Diverſity, and that the one Part thereof is in Effect 2 H. H. Ve. 


our Caſe. For as the Writ, which ſuppoſed the Verdict to paſs before four, where in Fact it 5 Put if it 


« b a ha41 ſuppoſed rh 
paſſed but before two of them, was not a ſufficient Warrant to Herle Chief Juſtice of the Com- Verdict to pars. 


mon Bench, and to his Companions, to take the Attaint, but that there they ſh:,uld ceaſe to take en where 


8 4 . : p g 5 2 in Fatt it pailed 
It, ſo the Commiſſion here to Sir Thomas White and his Companions, which recited that the In- befocc 4 Juſtices, 


dictment was taken before 15, was not a ſufficient Warrant to arraign him upon the Indictment deen goou 


enough, for 


taken before 8 of the 15. But in the other Caſe of 31 A. the Procedendo which ſaid that it was n majus centi- 


net minus, 


8 2 Finch 1. 
m 31 Aſs, pl. 1. Fitz, Aſſite 33 Bro, Variance 3. 1 Bulſt, leg, Lit N 
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taken before two, whereas it was taken before them two and another, was true. For, as May. 
wood ſaid, the greater Number contains the leſſer, and if he was arraigned before three, ergo he 
| was arraigned before two. And fo in our Caſe if the Indictment had been taken before all the 13, 

See a Finch at, and the Commiſſion to Sir Thomas White and the others had recited that the Indictment was taken 
—_——— before Sir Richard Southevel and the ſeven others, and had given them Authority to arraign the 
| Plaintiff upon the ſame Indictment, they might perhaps have proceeded, for there would have 
been no Falſity in the Recital, becauſe the leſs is comprehended in the greater, but not e contra, for 

the leſs does not comprehend the greater, and that is our Caſe here. And fo is the Diverſity, for 

which Reaſon the Arraignment was not duly done. And the Counſel for the Defendant did not 

1 ſo much upon this as they did upon the other. Eo gg. ndr 

2 Point, The ſecond Point was, admitting chat the Arraignment was not duly done, whether it is ab. 
Tor the e ſolutely void, or only voidable by Error or otherwiſe. For Anderſon ſaid, if it ſhould be rant 

Ae on tai Bara that the Arraignment for the Cauſe ſhewn was not well and duly done, 

(which he would not fully confeſs) yer, he ſaid, it is not void but-voidable, becauſe Sir Thomas 

White and his Companions had Power by their Commiſſion over the Treaſon mentioned in the 
Indictment, for the Queen in the Commiſſion recites thut Robert Dudley was indicted of divers High 
Treaſons, and aſſigns the ſaid Sir Thomas White and others for that Cauſe and cauſes ber Juſtices, 

and gives them Authority 0 call before them the ſaid Robert Dudley, and to bear and examine him 

thereupon, and to compel bim to anſwer, and at a due End to try, determine, and adjudge, and to make 

a Jury appear before them for the Cauſe and Cauſes aforeſaid. And, he ſaid, the Cauſe is the Mat- 

ter, and the Matter is the Cauſe, andthe Cauſe and the Matter is nothing elſe than High Treaſon, 

and of this the Queen has made them Juſtices, giving them Authority to call the ſaid Robert be. 
fore them, and to hear and examine him thereupon, that is, upon the Treaſon, and to make a 
Jury appear for that Cauſe, which Words alone, if all the reſt of them had been omitted, are 
ſufficient for the Commiſſioners'to meddle with the Matter. For he who is made a Juſtice of 
» Treaſon has thereby Power to proceed upon the Treaſon, and to give Judgment that the Perſon 
mall be executed or acquitted, for this is the Office of a Juſtice of Treaſon, And if they who 
have ſuch Authority proceed upon the Treaſon unduly, and do not make the Party to be. newly 
indicted before them, but arraigu him upon an Indiftment for the ſame Matter taken before others, 
which is not duly brought to this cannot be void, but voidable by Error. For when any 

Coutt has Power over a Thing, and proceeds to give Judgment upon it, and the due Circumſtances 

df Lay are not obſerved in all Points, the Judgment given ſhall not be void, but voidable by 

v. 7. £4.4. 3. Ertor. As if Judgment is given upon a Plea of Land in the Common Bench upon Plea of the 
16 . . Parties, where there is no Ori inal, this is not void, but voidable by Error. And a Fine levied 
6g, 14. Bro.” in the Common Bench without an Original is not void, but voidable by Error. And hereupon he 
B cited the Caſe in 22 Aſs. pi. 64. where one R. entered in Court-Baton a Plaint of Treſpaſs againſt 
Judgment 116. J. and counted againſt him in a Plea of Land to Damages, &c. The Defendant pleaded that no 
in fine. 109 Man ought to anſwer touching his Freehold without the King's Writ, and demanded Judgment 
wB.N.C.4 if the Court would take Conuſance of ſuch Plaint; and becauſe he would not ſay any other [ hing, 
* the Court awarded him Non defendant, and that the Party ſhould recover ant him Damages 
3 2 2 of eight Marks, and by the Command of the Steward the Officer took four Horſes of J. in Name 
Bro. 396. Fitz. Of Execution, and J. brought a Bill of Treſpaſs, and there it was touched whether the Judg- 
Errorz8- Bro- ment given in the Court- Baron was void or voidable, and at the End it was awarded that the Plain- 
nu 196 7 tiff ſhould take nothing by his Writ, becauſe the Court had Juriſdiction of the Land, for it was 
per Iremoil. held of the Manor, and therefore it was ſaid to the Plaintiff that his Recovery was by Writ of 
62, a, — talſe Judgment: But there it is admitted that if the Judgment had been given upon a Covenant 
Gb Ltr. 3. b. Or Con tract made out of the Juriſdiction of the Court, it had been void, but not in the other 
2 Inft. £13, Caſe, becauſe the Court had Juriſdiction. And ſo in our Caſe Sir Thomas White and his Compa- 
2 nions had Juriſdiction over the Treaſon by the ſaid Words of their Commiſſion, and then the Judg- 
\Pl-4. Hel, x9. ment is not void but voidable, and the Party is driven to a Writ of Error by the Courſe of the 
. 4 El. Common Law. But fuch Writ is taken away by the ſaid Act of Parliament, for the Words of 
| the Act are, that the Queen and ths Lords and Commons have granted and aſſented that the ſuid Con- 
4 22 Abs. pl. ba. victions and Attainders of the ſaid Offenders ſball be approved and confirmed by the Authority of the 
23 Parliament, and that which is confirmed by Parliament is made indefeaſible, altho' it were defea- 
. ſible before. Alſo the Statute of 33. H. 8. cap. 20. enacts, that if any Perſon ſhall be attainted of 
Kicch. 284.9 High Treaſon by the Courſe of the Common Law, every ſuch Attainder by the Common Law ſhall be of 
x Finch 24: as goed Force, Value, and Effect, as if it had been made by the common Authority of Parliament, which 
Crompt. J. c. Act alſo takes-away all Error that was in the Attainder, if there was an Attainder. And each of 
8. a. the Acts veſts the Land of the Perſons attainted in the Queen actually without Office. Whereſore 
it ſeemed to Loveleſs and Anderſon that the Attainder of the Plaintiff is made indeſeaſible, and that 
his Land was in the Queen without Office, and that the Patent made thereof to Sir Chrifto; ber 

Heydon was good, and that therefore he ſhould be diſcharged of the Treſpaſs. 


E uns for he But this Argument was on the other Hand impugned by the Counſel for the Plaintiff for two 


Plaintiff, Cauſes, and by them it was inſiſted that the Letter and Senſe of the Commiſſion would not ſuffer 

ſuch Expoſition as hath been made, but that it gave Authority to the Commiſſioners to proceed 
only upon the Iadictment ſpecified, and not upon the Treaſon generally. One Cauſe was, for 
that no Treaſon is particularly ſpecified in the Commiſſiom made to Sir Thomas Yhite and others, 
for the Commiſſion recites that whereas Rebert Dudley was indicted before the Duke of Norfolk - 
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and others for divers High Treaſmns by bim committed, the Queen aſſigned them her Juſtices for that 
Cauſe and Cauſes, And if we ſhould'aſk what Cauſe and Cauſes are theſe ? it will be anſwered, High 
Treaſons ? but what High Treaſons? for there are many High Treaſons, and of divers Natures ; it 
will be anſwered; the Treaſons ſpecified in the Indictment; bur'in what Indiftment? the Anſwer is, in 
the Indictment» ſpecified in the Commiſſion; und what Inditment is that? it will be anſwered, the 
Indictment taken before the Duke of Norfokk and 14 others, to which it may be ſaid that there is 
none ſuch, ex quo ſequitur that they ſhall not arraign him upon any Treaſon, for if they muſt ar- 
raign him upon ſuch Treaſon as is ſpecified in ſuch Iadictment, and upon no other Treaſon, and 
there is no ſuch Indictment, from thence it follows that there is no Treaſon ſpecified by the Re- 
lation, and ſo the Relation to that which is not makes the Thing referred void. As if one has 
Lands in Dale of his own Purehaſe, and he makes a Leaſe for 20 Years to another of all his Lands 
in Dale, if he ſtops there, the Leſſee ſhall have all his Lands in Dale,; but if he carries on the 
Sentence further, and ſays, which he has by Deſcent from his Mother,” and he has no Lands by 
Deſcent from his Mother, there the Leaſe is utterly void, becauſe he has referred the Certainty to | 
a Thing which is not, which Relation deſtroys the Thing referred, and makes it to be nothing. 5, Cee 
But if the Leaſe had been of the Manor of Sale in Dale which he had by Deſcent from his Mo Ant: 140 (a) 
ther, whereas he had the Manor of Sale by Purchaſe, and not by Deſcent from his Mother, in 

fuch Caſe the Leſſee ſhall have it, becauſe the Manor of Sah in Dale was certain enough without H, N 25: 

any further Certainty expreſſed, and the Saying, which he had by Deſcent,” was not requiſite, Kelw, 7. b. 

inaſmuch as there was ſufficient Certainty before, but it is rather Surpluſage or Superabundance of 

Certainty. And ſo it is taken in 2 Ed. 4. for there it is held that if one releaſes all his Right 

in all the Lands in Dale which he has by Deſcent, he ſhall ſay that he has no Lands by De- 

ſcent, and fo ſhall avoid the Releaſe, altho' he has ether Lands there; but if he releaſes all his eM. 2A 4.29.b. 

Right in White-Acre in Date which he has by Deſcent, there he ſhall not avoid the Releaſe by ſay- Be 4, Guang 

ing that he has not Mute. Acre by Deſcent, but by Purchaſe, for the Relation to the Deſcent was 92. — 

in vain, inaſmuch as Certainty appeared before. So that there is a Diverſity where a Thing in- 233 l. we 
certain is referred to another Thing, and where a Thing certain is ſo referred. And in our Cafe groe. 8 548. s 

if the Treaſon whereof the Plaintiff was indicted had been certainly expreſſed in the Commiſſion 1 WI t. 

made to Sir Thomas #/bite and others, there would have been more Colour to ſupport the Objec- tit. Releaſe Z.z, 

tion, but inafmuch as no Treaſon is particularly expreſſed, but it is ſaid, of divers High Treaſons, g 3 5 

and the Certainty of them is referred to an Indictment taken before 15, where there is no ſuch and (d. 

Indictment, the Thing referred and the whole Clauſe is void, and no Authority is given there- 

by to Sir Thomas M bite and the others his joint Commiſſioners. aan. ene 

The other Cauſe was, for that the Clauſe which conſtitutes them Juſtices does not ſtop 

there, nor is it an abſolute Sentence of itſelf, but that and the (tbereupon) and all the other Clauſes 

are referred to the Indictment only; for immediately after the Clauſe of aſſigning them Juſtices 

for that Canſe and Cauſes, it follows, giving and granting to them, thirteen, twelve, Sc. and every 

four of them, whereof ſame ts be of the Quorum, full and ſufficient Authority and ſpecial Command to 

receive the Indifiment aforeſaid concerning the ſame Robert Dudley, with all Things touching it, from 

the aforeſaid Fuſtices of the ſaid Lady the Queen before whom it was taken, and in whoſe Cuſtody it 

then remained, and the ſame to inſpent. So that the (giving and granting) being Part of the Sentence 

refers to the Subſtantive (Queen), which before declared how they ſhould be Juſtices, and what 

they ſhould do. And fo does the reſt of the Sentence afterwards, viz. and at certain Days which 

they hall appoint for that Purpoſe to meet together at the Guildhall of the City of London aforeſaid, 

and 19 call the faid Robert Dudley before them, and 1s hear and examine him thereupon, and to compe/ 

lim to auſwer, and at a due End to try, determine, and adjudge. In which Caſe the (thereupon) and 

all the reſt is referred to the Indidtment, for the ſeveral Parts of the Sentence proceed regularly 

in Order, for firſt the Queen gives them Authority to ſend for the Indictment, and to receive 

and peruſe it, and to aſſemble themſelves together at Guildhall, and to call the ſaid Robert Dudley 

before them, and to hear and examine him thereupon, and to compel him to anſwer: In which 

Caſe the (thereupon) muſt of Neceſſity be referred to the Indictment, for they cannot compel him to 
| anſwer, nor adjudge him before he is indicted, for the Indictment is the Thing to which he ſha'l 

anſwer, and it is the Foundation of their Judgment, for which Cauſe the (She reupon) is referred to 
the Indictment. And in the Clauſe next after, viz. and alſo to diſtrain ſo many and ſuch good and 
lawful Men, &c. for the Cauſe and Cauſes aforeſaid to appear before them, the Words (for the Cruſe 
and Cauſes aforeſaid) ſhall be referred to the Indictment, and to the Matter thereof, and not to 

the Matter of it only without the Indictment. And to this Senſe alſo plainly tends the Mandavit 
' afterwards to the firſt Juſtices, viz. that they ſhould deliver to them or ſome of them the Indiflment a- 

foreſaid with all Things touching it for the Cauſe and Canſes aforeſaid, for it ſhall be delivered to 

them to the Intent to proceed upon it, and it would be in vain ſo to do, if Sir Thomas White and 

his Companions were abſolute Judges of the Treaſon, and might indi him de zovo. And in the 

King's Commiſſions and Charters, as well as in all Deeds of Writing, all the Parts of them ought 

to be conſidered together, and one Part ſo conſidered will give Light to another, and it is not 
the Office of an Expoſitor to reſt upon one Sentence only, and to make Senſe of that at the ſame 

Time that he makes all the reſt to be of no Force. For if a Man makes a Deed of Feoffment. 

with a Letter of Attorney to enter into the Land, and thereof to take Seizin and Poſſeſſion, and 

afterwards to deliver Seizin to the Feoffee, there if the Attorney will enter and keep Poſſeſſion 

for three or four Months, and take the Profits, he does not do well, and yer the Words in the 
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firſt Part of the Letter of Attorney are, that he ſhall enter and take Seizin and Poſſeſſion, but he 

ought to execute the latter Part alſo, which is, to deliver Seizin over, and that ſhall be done pre- 

ſently by the Senſe of the latter Part. So that all the Parts of every Deed ought to he fulfilled. 

And ſo in our Caſe all the Parts bęing conſidered, dir Thomas White and his Companions are Juſ- 

tices only of the Indictment ſpecified, and have Power toarraign him upon that only, and they are 

not abſolute Judges of the Treaſon, and therefore if they being ſpecial Juſtices of this Indictment 

only, which was taken before 15, exceed their Authority by arraigning the Plaintiff upon another 

« Ante 454 (h. Indictment, viz. upon one taken before 8 of the 15, the whole is void and coram non judice. And 
„Ante 394 (4). it is not like to the Caſes put, viz.* of a Fine levied without an Original, or to the ſaid Caſe in 
22 Aſs. for in thoſe Caſes they had Authority over the Thing, and the Thing was within the 
Juriſdiction of the Courts, but the Order was miſuſed, in which Caſe the Acts ſhall not be void 

but voidable. But here Sir Thomas White and his Companions were not Juſtices otherwiſe, nor 

for other Cauſes than thoſe aſſigned by the Queen's, Commiſſion,” and if they are aſſigned to do 

M. 9. Ed. 4. one Thing, and they do another, that other is without Authority. As if one is choſen Arbitra- 
Sod. tor to make an Arbitrement upon one particular Thing, and he makes an Arbitrement upon an- 
pt. 2. fo, 167. b. Other Thing, ſuch Arbitrement is utterly void. So here that which Sir Thomas White and his 
Companions did was coram non judice, and meerly void. And therefore each of the Reaſons here 

given anſwers and avoids the. Objection which has been made on the other Side, and proves that 

the Plaintiff was never attainted. | | | tf} 7s 


8 The third Point which was argued was upon the Act of Parliament. For Anderſon and Love: | 
hn, leſs ſaid that altho* the Judgment of Sir Thomas White. and others was void, and the Plaintiff not 


actainted thereby, yet the Act and the Eſtoppel in it ſhall attaint him in Fact or by Concluſion, 
For the Act recites hat he, amongſt others, had done abominable Treaſons, for which be, amongſt 
others, tas attainted, and the Parliament approved and confirmed the Attainders, and further it 
was enacted that the ſaid Duke of Suffolk, and ihe altainted Perſons above named, for their abominable 
Treaſons ſhould be attainted of High Treaſon by the Authority of the Parliament ; in which Caſe if he, 
viz. the Plaintiff, was not attainted before, then the Confirmation is void. But then by the ſe- 
cond. Part of the Sentence he is attainted, for the Statute ſhall not be void to all Intents, but ſhall 
ſome where or other be of Force againſt him, and if the firſt Clauſe is without Effect, the ſecond 
ſhall take Effect. For the Makers of the Act had a full Intent to ordain ſomething touching the 


ls q pe- Plaintiff and his Treaſon, and to make ſuch an Expoſition of the Act as would * con- 


— found the Text is not the Office of an Expoſitor. And altho' the Act ſays, the Duke 
rexius. Ante 196 of Suffolk, and the attainted Perſons above named, and the Plaintiff was not attainted, yet he 
(*) 238 (7)- i comprehended in the Intent of the Makers of the Act, and ſhall be taken to be one of 
the Perſons above named who are recited to be attainted; ſo that the Word (attainted) ſhall 

not deſtroy the whole Matter, ſeeing his Name and Surname are well recited, for it appears pre- 

ciſely to be the Intent of the Makers of the Act to attaint him, which Intent is the principal 

Thing that Expoſitors of Statutes ought to regard. And Anderſon ſaid, the Act of 27. H. 8. 

cap. 10. which enacts that Women ſhall not have Dower, where Lands were aſſured to them and their 

Huſbands for Jointure, has a Proviſo that if any Woman has Lands aſſured after Marriage to ber for 
ber Life, that then ſuch Woman may at her Liberty after the Death of her Huſband refuſe to have and 

take the Lands ſo aſſured io ber for ber Joint«re, and demand ber Dower ; and foraſmuch as the Sta- 

rute ſpeaks of an Aſſurance after Marriage, it has been held that if the Aſſurance be made 

* ＋ 76. before Marriage ſhe ſhall not refuſe it, for the Judges took the Intent of the Makers of the Act 
to be ſo by the Implication of the Words; @ multo fortiore in our Caſe by the preciſe Words of 

Rehearſal of his Name and Surname, and his Treaſon, and his Attainder, and by the Words 

further that the attainied Perſons before named ſball be attainted by the Authority of Parliament, it ſhall 

be taken that they intended to attaint him, tor the preciſe Words exceed all Implication. 

And if the latter Words of the Clauſe are not ſufficient to attaint him, if he was not attainted before, 

yet by the firſt Recital of the Attainder, and by the Confirmation of it, he is eſtopped to deny the 

Attainder, becauſe he is Party and Privy to the Act, for every Subject is Party and Privy to an 

Act of Parliament, and therefore this his Recital by Matter ot Record of his own Attainder ſhall 
cͤConclude him to deny it. And hereupon Loveleſs ſaid, in 9 H. 6. a Man who had made a De- 
— — feaſance by Indenture of a Deed was thereby eſtopped to deny the Deed, and if by ſuch Recital 
toppel 26. Bro. by Indenture, which is but a Matter ia Deed, he ſhall be eſtopped to deny the Thing to which 
8 the Indenture has Relation, 4 for/tore in our Caſe he ſhall be eſtopped to deny the Attainder to 
Fitz, Eſtoppel which the Act of Parliament, which is a Matter of the higheſt Record, has Relation. And he 
to the Opinion put many other Caſes of Eſtoppels by Matters in Deed, and Matters ot Record, to enforce the 
of Level here. Eſtoppel here. And therefore upon this and many other Caſes cited and Things ſaid they con- 
cluded that the Plaintiff was attainted, or at leaſt that he was eſtopped to ſay otherwiſe, and that 
his Land in which the Treſpaſs is aſſigned. was by this Act and the ſaid Act of 33 H. 8. veſted 
in Queen Mary, and that her Patent to Sir Chriſtopher H-ydon was good. | 
On the other Hand it was argued by the Counſel tor the Plaintiff. 
E Contr for and Manwood ſaid that the Intent of the Makers of the Act was only ro confirm the At- 
Where an Act of (tainder before had, if there was any ſuch, and not to attaint the Plaintiff de novo, if he 
der tha A 1 was not attainted before. For the firſt Clauſe recites that he ani ide others were, attainted before, 
— pap FLY and confirms the ſaid Attainder, and further enacts that he hall be attainted by the- Authority of Parliament, both theſe Clauſes are but 


Clauſes of Confirmation, and not of a new Attainder, for none can be attainted twice for the ſame Otlence, ani therefore if in Fact A, was never attainted, this 
Act cannot be made Uſe of as an Attainder of him de novo. 


24. but contrary 
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as by the Records of their ſeveral Attainders appears, and that they of the Parliament granted and 
aſſented that the ſaid Attainders be approved and confirmed - by the Authority of the Parliament. In 
which Caſe there are three Things to be obſerved, firſt, the Allegation, that they were attainted, ſe- 
condly, the Reference to the Records of their Attainders, thirdly, the Confirmation, which Con- 
firmation cannot be but upon Matter precedent. For a Confirmation does not create a new Thing, 
but gives Strength to a Thing which was before. And from theſe three Things it is manifeſt to 
every one that the Makers of the Act took it that they were attainted before, and that they in- 
tended to fortify that Attainder. And when they went further and ordained that the ſaid Duke 
of Suffolk and ihe attainted Perſons above named ſhould be attainted of High-treaſon by the Authority of 
Parliament, theſe are but Words of Confirmation alſo, and not of a new. Attainder. For a Perſon 
attainted for an Act cannot be again attainted for the ſame Act, for an Attainder is a Conviction 
of any Perſon of a Crime whereof he was not convicted before, for he cannot be twice attainted, 
| becauſe as much is done by the firſt Act as by the ſecond, for by the firſt Attainder he ſhall have 
Execution of Death, and ſhall be out of the Law, and ſhall forfeit as much as he ſhould do if he 
| was attainted again, and therefore one Attainder is ſufficient, and by the Law he cannot be at- 
tainted afterwards, for it is a good Plea for one arraigned to ſay that he ſtands attainted of the ſame 


Offence, for the Law ſays that it ſhall be in vain to do Acts which are ineffectual. But the Ap- *M.1.H.6, . 
prentice ſaid that a Man attainted of Felony may be arraigned for Treaſon, becauſe it is a higher bone 2 CO Os 
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Offence, and the Eſcheat for Treaſon ſhall be to the King of whomſoever the Land is holden, if Bro- Treaſon 21. 


the Treaſon is committed before the Felony: But where the Offences are equal, a Perſon attainted 
ſhall not be arraigned again. And for this Cauſe he cannot be here attainted by the Parliament, but 
the latter Words of Attainder in the Act ought to be taken as a Confirmation, and to be of the 
ſame Effect as the firſt Confirmation is, becauſe the Words cannot be a Confirmation and an Attain- 
der alſo, and fo there is a double Confirmation. As if the King by his Letters- pa:ent recites that 
whereas he by his Letters-patent before had made J. S. who was born beyond Sea, a Denizen, he 
confirms the laid Letcers-patent, and further grants to him that he ſhall be from thenceforth a De- 
nizen, in ſuch Caſe. J. S. cannot plead for his Legitimation the ſecond Letters - patent, becauſe they 


recite that he was a Denizen before by the firſt Letters - patent, and ſo he is not inade a Denizen by 


the ſecond Letters-patent, but both the Clauſes ſhall be taken as a Confirmation, becauſe they can- 
not have two Effects, the one contrary to the other. And ſo, he ſaid, if the King by his Letters- 
patent reciting that whereas he by his Letters-patent bearing Date before had manumiſed A. B. his 
Villain, he now ratifies and confirms his ſaid Manumiſſion, and further manumiſes him, now if 
the King impeaches him as his Villain, he cannot plead that the King manumiſed him by the ſe- 
cond Letters-patent, becauſe they recite that he was manumiſed before; and therefore both the 


Clauſes in the ſecond Letters-patent ſhall enure as a Confirmation, inaſmuch as they cannot be a 


Confirmation and a new Manumiſſion alſo. * And he cited the Opinion of Huſſey in 9. H. 7..where * 2 
167. 2. 
the ſame King by his ſecond Letters-patent made by Authority of Parliament reciting his former Conti Ante 156 


Fitz. 


it appears that the King had granted certain Lands to a Man by his Letters- patent, and afterwards 8 Co. 


Grant ratified and confirmed the Eſtate of the Patentee, and further ſaid, damus et concedimus the ſame 
Land to the ſaid Patentee, and the Patentee pleaded the ſecond Letters- patent made by Authori- 
ty of Parliament by Way of Grant, and not by Way of Confirmation, and there Huſſey Chief Juſ- 
tice held clearly that he could not plead them by Way of Grant, but by Way of Confirmation, for 
inaſmuch as the Land paſſed by the firſt Letters-patent, it could not paſs by the ſecond Letters- 


patent. The like Caſe, he ſaid, is in 7. H. 7. in an Action of Treſpaſs brought by the Pro- T. 7. H. 7.u4- 


voſt and Scholars of Cambridge, where by Replication they pleaded that King Henry 6. at his Par- 
liament held ſuch a Day with the Aſſent of the Lords and Commons, reciting that whereas two 
Years paſt he had granted the Land to the ſaid Provoſt and Scholars for ever, the King by his 
ſaid ſecond Letters- patent ratified and confirmed the ſaid Land to the ſaid Provoſt and Scholars 
for ever, and alſo by the Authority of the Parliament aforeſaid gave and granted the ſaid Land to 
them, by Force of which ſecond Letters-patent they entered and were ſeized, ſo that theſe ſecond 
Letters- patent were uſed by Way of Grant, and not of Confirmation, and by the better Opinion 
(as he took it) the Plea was not good, becauſe the Land could not pals by the ſecond Letters- patent 
except it was ſhewn that after the firſt Letters-patent the Land came again to the King's Hands, 
but the ſecond Letters-patent ought to have been pleaded as a Confirmation. But, he ſaid, if 
the King grants to a Man Paſture for two Oxen in his Land, and afterwards the King by his ſe- 
cond Letters-patent reciting his firſt Grant confirms it, and further gives and grants to the firſt 
Grantee Paſture for two Oxen in the ſame Land, there theſe ſecond Lertters-pacent ſhall enure as 
a Confirmation of the firſt Grant, and alſo as a new Grant of Paſture for two other Oxen, ſo that 
the Grantee ſhall have Paſture for four Oxen in the whole; for in this Caſe the Thing mentioned 
in the Confirmation is one, and the Thing in the Grant is another, and ſo every Part has Rela- 


tion to a ſeveral Thing. But where the Thing mentioned in the Confirmation and in the Grant 4 vin. Abr. tit, 
Grants H, 13. 


is the ſame, and is not nor can be ſeveral, as in the Caſes of Land, and of Infranchiſement of a 
Villain, or Naturalization of an Alien, it is otherwiſe. And ſo is it in the Caſe of an Attainder, 
which can but be once, for the Plaintiff could not be firſt convicted by Parliament, becauſe he 
was convicted before, and therefore it is impoſſible that the Makers of the Ast could intend to at- 
es thoſe by Parliament who they ſaid were attainted before, nor will the Words ſuffer ſuch 
Thing. . TT | 
Another Cauſe to prove that it was not their Intention to attaint him by the Ad, and that the 
Words themſelves do not import ſuch Intention, is the Word (tainted), which is placed in the 
Clauſe of the Attainder, and in all the Clauſes afterwards, and has Relation to the Perſons named 
in the Act. For the Words are that the ſaid Duke of Suffolk and the other atlainted Perſons above- 
named be convicted and attainted of High-treaſon by the Authority of the ſame Parliament. And after- 
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wards in andther Clauſe it is, bat the ſuid Henry Dube of Suffolk and the other attainted 
Per ſons. before · named forfeit to the Queen ail their Lands, c. Which Word (attainted) ſhewy 
(as Fleetwood: fard) the Degree: of the Perſons to whom the Clauſe is referred, viz. that they 
ſhall be ſuch Perſons as were before convicted of Freaſon, and put out of the Law, and 
no others, and their proper Names or Surnames are not expreſſed in the Clauſcs, and therefore 
non ſhall: be comprehended in the Words (attainted Perſous) but thoſe who were before at- 
tainted in Fact, ſo. chat if Nobert Dudley (the Plaintiff) was not before attainted, he is not com- 
prehended in the Words (atiainted Penſons.) And if the King recites that A. B. C. and D. were Bur- 
geſſrs of ſuch a Town, and grants to the Burgeſſes before- named that they ſhall be diſcharged of 
Toll id other Places, or that they ſha] not be ſworn on Juries out of the Town, if they will plead 
their Exemption elſewhere it was ſaid that they ought to aver that they were Burgeſſes of the ſaid 
Town; for the Grant is to the Burgeſſes, and none ſhall take Benefit of it if he is not ſhewn to be 
a Burgeſs, for no other was compræbended in the Grant. So here none is compriſed in the Words 
(attainted Perſons) but he who was befote attainted in Fact, for no others were comprehended in 


the Words of the Act, nor in the Intent of the Makers of it, for if they had intended to have at- 


tainted any others, they would have ſent for them, and have heard their Anſwer, and have exa- 
mined the Matter, which: they did not do, as it is well known, the Affair happening but of late 
Time; and this may be ſufficient to diſcover to us the Intent of the Makers of the Act. Where. 
fore inaſmuch as the Plaintiff was not before attainted, he is out of the Words and Intent of the 
faid Clauſe of Attainder. And if the Defendant has made Uſe of this Act to attaint him, his Plea 
ſhall be double, for chen he has pleaded an Attainder at common Law, and alſo an Attainder by 
Statute, which requires two Anſwers, and therefore it is double. But in Fact it is not double, be- 
cauſe it is not any new Matter of Attainder, but a Confirmation of the firſt ſuppoſed Attainder, 
and the;-Defendant could not plead: the Act without mentioning the ſaid ſuppoſed Attainder at 
common Law to which the Act is referred, for a Confirmation cannot be pleaded bur where the 
Thing which is confirmed is firſt ſhewn, for which Cauſe the Plea is not double. 


Where an At of © Further as to the Eſtoppel, the Counſel for the Plaintiff faid that the Recital of the Attainder by 


Parliament re- the Parliament, which: is a Court; ſhall not pre 


cites that A. 


judice the Party for divers Cauſes. One is (as 


StxintedofTrea> Manwood ſaid) becauſe it is not ꝰ precifely recited that the Plaintiff was attainted, but only by Re- 
ſon,and confirms ference to the Record of the Attainder. For the Words are that they were convicted and attainted, 


the Attainder 


and in Fact A. is as by the Records: of their ſeveral Attainders more fully appears, ſo that the Act refers the Attainder 


AE u. is not held of the Ki 


4 Vide 29 Afl. 


| 2 to the Record, which:is not ſuchi an abſolute Affirmation as it would be if the prout (as by Sc.) 


AG 
him, but | 
Ke, de recited is true. And ſo, he ſaid; the King's Licence to alien to another the Manor of Dale, which 


had been omitted. For Recitals in Patents prout informamur is no full Affirmation that the Matter 


is held of the King, ut dicitur, is no Eſtoppel to him, to whom the Licence is made, to ſay that it 
King, but of another, for the Tenure in capite is not preciſely affirmed, but ut di- 


citur, which deſtroys every abſolute Affirmation. So here when the Attainder is recited to be had, 


pl. 38. Bro, Er. 4s by the Record of it appears, the Attainder is not affirmed to be otherwiſe than as it appears by 


toppel 134, 


the Record. And if there is no Record by which the Attainder appears, then there is no abſolute 


Vice 3 laß. 238. Affirmation, by the Intent of the Makers of the Act, for they thought that there was Matter of 


d Co. Litt. 1 10. . 
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Record to warrant their Aſſertion of the Attainder, and they did not mean that their Aſſertion 
ſhould warrant any more than could be ſupported by the Record. So that the Reference to the Re- 
cord has taken away much of the Preciſeneſs of Truth from the Thing recited. 

And further they ſaid that if the Reference to the Record had been left out, and the Act had 


abſolutely recited that the Plaintiff was attainted of Treaſon, and had confirmed it, yet the Plain- 


tiff might ſay that he never was attainted of Treaſon, and ſo avoid the Act entirely; for this Re- 
cital - cannot be taken to proceed but upon Information, and the court of Parliament may be miſ- 
informed as well as other Courts, and when they have recited a Thing which is not true, it cannot 
be otherwiſe taken but that they were miſ-· informed, for none can imagine that they would purpoſe- 
ly recite a falſe Thing to be true, for it is a Court of the greateſt Honour and Juſtice, of which 
none can imagine a diſhonourable Thing. And foraſmuch as the Legiſlature always have Juſtice 
and Truth before their Eyes, and their falſe Recitals (if there are any) are made upon falſe Infor- 
mation, from thence it follows that they do not intend any one to be concluded by ſuch Recital 
grounded upon Falſhood, for he that ſays to the contrary affirms that their Intent is to oppreſs 
Men wrongfully, which is indecent to be ſaid of them, and he who inſiſts that ſome ſhall be conclud- 


ed by ſuch Falſhood, impugns the Intent of the Makers of the Act, and in that the Act itſelf, for 


the Act is nothing elſe but the Intention of the Makers of it. And ſo the Recital in our Caſe, which 
is falſe, and founded upon a falſe Information, ſhall mot conclude the Plaintiff to ſay the Truth, 
but he may ſay that he was not attainted, and fo avoid the Statute of Confirmation, which has 


Relation to a Thing that never was. And hereupon the Apprentice put a Diverſityf where Acts of 


Parliament are referred to a Thing which is, and has no Force, and where they are referred to a 


e x Rol. R. 152, Thing which is not. For in the one Caſe where they are referred to a Thing which is, and has 


no Force, the Act is good and adds Force to the Thing; © but in the other Caſe it is meerly void. 


4 P.29.Ed.3- 4 And upon this he cited the Caſe in 29. Ed. 3. in a Quid juris clamat brought by the Earl of Hert- 


24. b. Fitz. Grant 
100. Bro. Parle- 


ment 82. 


ſord and Eſſex, which he recited in this Manner: A Man endowed his Wife of a Manor ad 0/- 
tium eccl;fiz, and died, and the Wife entered, and the Heir of the Huſband granted the Reverſion 
to one Fohn Matravers in Fee, and afterwards he being beyond Sea was attainted by Parliament, 
and all his Lands and Reverſions were forfeited, and ſeized into the King's Hands, and afrerwards 
the King granted the Reverſion of the ſaid Manor to one in Fee, who died, and the Reverſion de- 
ſcended to his Son and Heir being Earl of Saliſbury, and afterwards the King by his Charter re- 
citing the ſaid Attainder of the ſaid John Matravers, and the Services which he had done ww 
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he was out of the Realm, and that he was out of the Realm at the Time of 'the Judgment given, 

reverſed the ſame Judgment, and awarded that the ſaid John Matravers ſhould be reſtored to all 

his Lands and Tenements, Manors, Reverſions, &c, and that all Gifts, Alienations, and War- 

ranties of the ſame ſhould be null, and afterwards the ſame Thing was recited in ful} Parliament, 

and there by the Aſſent of the whole Parliament the ſame Thing was ratified and confirmed, and 

afterwards Fchn Matravers granted the ſaid Reverſion by Fine to the ſaid Earl of Hertford and E, 

' ſex in Fee, and he brought a Quid juris clamat againſt the ſaid Wife and her ſecond Huſband, and 

there all this Matter was diſcloſed, and it was there ſaid that the Words in the Patent are only the 

Words of the King, who could not of his own Head reverſe an Award made in Parliament, ſo 

that it is but a Charter of Pardon, and although the Thing was afterwards confirmed by Parliament, 

this could not be of any other Effect than the Grant precedent was, by which the Judgment could 

not be reverſed, and therefore no more could it by the Act of Confirmation: Againſt which it was 

there ſaid, that if the Words-of the King compriſed in the Patent had firſt been recited in Parlia- 

ment in ſuch Manner as they were by tlie King, then it muſt be granted that the Judgment had 

been clearly reverſed, and now it ſeems to be of the ſame Effect, ſince the Grant before made 

the King was recited in Parliament, and there approved and ratified; and for this Reaſon the Court 

there awarded that they ſhould attorn. From which Caſe, he ſaid, one may ſee that where an Act 

of Parliament confirms a Thing which is before, as the King's Charter there was, and is void of 

Effect, as it there was, thereby Effect ſhall be given to the Thing, for he ſaid that nothing was 

done by the Parliament but an Act of Confirmation, as he took it by the Argument of the Caſe 

in the Book, notwithſtanding that by the Recital of the Caſe by the Serjeant before Argument it 

ſeems as if the Parliament had added other Words of Reſtitution above the Charter; but thoſe, 

he ſaid, are the Words of the Serjeant there collecting the Effect of the Matter (as he t ok it) 

rather than the true Fact of the Caſe. And to the like Purpoſe he and Serjeant Manwod cited 3 T. 43. H. 6. 
the Caſe in 38. H. 6. in a Quare impedit brought by the King againſt the Abbeſs of Sion, where it Ap n 
appears that King Henry g. was ſeized of a Manor to which an Advowſon was appendant, and We 
leaſed the ſaid Manor by his Letters-patent to Huſband and Wife for their Lives, and afterwards 

the ſame King by his other Letters-patent reciting that the ſaid Huſband and Wife had the Manor 

of him, amongſt other Things, for their Lives, granted to the Biſhop of D. and others that the 

faid Manor, amongſt other Manors, Tenements, and Poſſeſſions of the Abbey of ſuch a Place in 

France, which the ſaid Huſband and Wife held for their Lives, ſhould remain to the ſaid Biſhop 

and others after the Term of Life of the ſaid Huſband and Wife, habendum et tenendum omnia pre- 

dilla maneria, terras, et tenementa, una cum advocatione to them and their Heirs, ad efeum that 

they ſhould grant them to the Nuns of Sion when they were founded by the King: And there v wat, Compt. 
it was agreed by the Court that the Advowſon did not pals to the Tenants for Life, becauſe it was praying — 
not granted by ſpecial Words; and it was alſo agreed that the Advowſon did not paſs to the B ho- 
and others by the ſecond Letters patent, becauſe by the Leaſe for Life it was for the Time ſe- 

vered from the Manor, and then it could not paſs by the ſecond Letters patent becauſe it 

was not ſpecified in the Premiſſes of the Deed before the habendum, for it being ſevered and 
diſmembered from the Manor, there ought to have been Words of Grant before the Habendum 

to make it paſs: And the Caſe ſtanding thus, King Henry 6. reciting the firſt Grant for Life, and 

alſo the Grant to the Biſhop and others, by Authority of Parliament ratified the ſaid Letters-patent 

and Grants, and there it is rouched whether this Confirmation by Parliament ſhall make the Ad- 

vowſon to paſs by the firſt Letters-patent or the ſecond, and alſo it is touched whether, if the ſaid 

Words (ad eſfectum) make a Condition, this Condition is taken away by the Confirmation by Par- 

liament, or not, and there it is agreed that the Condition is not taken away by the Confirmation, and 

that the Advowſon was not made to paſ by the Letters-patent, for the Letters- patent are confirm- 

ed according to their Effect and Purport, and not otherwiſe. Another Point is alſo there moved, 

viz. that if ſo be the Grant of King Henry g. was void, becauſe the Grant to the Biſhop and others 

was that the ſaid Manor, amongſt other Manors, Tenements, and Poſſeſſions of the Abbey of 

ſuch a Place in France, ſhould remain, Sc. and the King could not grant the Lands of others, that 

is to ſay, the Lands of the Abbot and Convent, in ſuch Caſe it ſeemed to them that the Act of 
Parliament ſhall make thoſe Lands to paſs, for it is there ſaid, if the King grants the Land of an- 

other, and it is confirmed by Parliament, the Grant is made good. And fo from theſe Caſes it 

appears that where an Act of Parliament confirms a Thing which is, and wants Force, the Act 

ſhall give Force to it, and ſhall make it to be of Effect where it was not before: © But if an Act of. , Rel R. 752 
Parliament is referred to that which is not, and confirms it, as in our Caſe, there the Act ſhall be x 
void to all Intents. * And hereupon the Apprentice ſaid that if a Town has Cuſtoms which are « p.r.ons 54.4. 
againſt Law or Reaſon, and no other Cuſtoms, and their Cuſtoms are confirmed by Parliament, * 8 E 
in ſuch Caſe Daxby Chief Juſtice in Long 4 Ed. 4. ſays that ſuch Confirmation ſhall not extend to thoſe Lbs. : 
Cuſtoms, for a Thing uſed meerly contrary to Law and Reaſon is no Cuſtom notwithitanding Farir 41-2 59: 
the Uſage, as the Law ſays; and therefore the Act of Parliament which confirms their Cuſtoms is 295, b. © 
referred to that which is not, for they have no Cuſtoms, for which Reaſon it ſhall be void. So, 263. pl. 37. 
he ſaid, in 27 H. 8. there was an Act of Parliament made that embezzilling or Robbery of Maſ- * Cowe!'s 1n9.6. 
ters by their Servants of Things in their Cuſtody ſhould be Felony ; and afterwards in the Act of 

1 Edw. 6. cap. 12. all Offences made Felony by any Act after the Commencement of the Reign 

of King Henry 8. and all Branches in the ſame concerning the making of any Offence Felony, 

ſhall be void and repealed, in which Act there is a Branch by which it is provided and ordained, 

that an Adt made in a Parliament held at Weſtminſter upon divers Preregetions the 4th Day of Febru- 

ary in the 21th Year of the Reign of King Henry 8. and there continued and kept until the 24th Day 

of April then next foliowing, concerning the felonious taking by any Servant of the Goods and Chatt'es 

of tbe Mater or Miſtreſs, and all Articles and Sentences contained in the ſame A ſhall be in Force and 
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' « Effett, this Repeal notwithſtanding. And he ſaid that it was taken in the Time of King Fd. 6. 
ſince this Act, that the ſaid Act was repealed notwithſtanding the ſaid Branch, and therefore ſome 
ſaid to him that they would forbear to arraign any that were indicted upon it, becauſe the Branch 
miſrecites the Act of 27. H. 8. for that Seſſion commenced the 4th Day of February in the ſaid 27th 
Year, and continued until the 14th Day of April then next following, and then ended, and it did 
not continue until the 24th Day of April, as the Branch makes Mention. And ſo the Branch of 
the Act, which has Reference to a, Statute made in a Parliament commencing ſuch a Day, and 
continuing until ſuch a Day, where in Truth the Parliament did not continue fo long, is void. 
N A > So that the Parliament may miſtake a Thing, and Statutes which miſrecite Things and are 
Crompt J. C. referred to them ſhall be void, and none ſhall be concluded by them So in our principal Caſe, 
12-2-74-"- the Statute which recites that the Plaintiff was attainted, and confirms it, where in Fact he was 
c Vin. Abr. tit. not attainted, ſhall be void. And by the Intent of the Makers of the Act, who would not that 
vi. 4 any Man ſhould be concluded by a Thing that is falſly recited, the Plaintiff ſhall not be eſtopped, 
| nor ſuffer any Damage thereby, but ſhall avoid the Act by Averment that he was not attainted, or 
© Comet J- ©: by the Record pleaded, which amounts to as moch. Wherefore the Counſel for the Plaintiff prayed 
. Judgment, and a Writ to the Sheriff to enquire of Damages. And many other Things were 
ſaid dy the Counſel on both Sides. And afterwards the Judges having conferred amongſt them- 

ſelves, Judgment was given as here follows. = „ 


The reſt of the. At which Day before the Lady the Queen at Meſminſter came the Parties aforeſaid by their 
N Attornies aforeſaid, Whereupon all and ſingular the Premiſſes being ſeen, and by the Court 
of the ſaid Lady the Queen now here more fully underſtood, and mature Deliberation being 
thereupon had, for that it ſeems to the Court of the ſaid Lady the Queen now here that the Plea a- 
foreſaid by the aforeſaid Chriſtopher in Manner and Form aforeſaid above pleaded, and the Matter 
: in the ſame contained, are inſufficient in Law to preclude the ſaid Robert Earl of Le:cefter from hav- 
jadgment. ing his Action aforeſaid againſt the aforeſaid Chriſtopher, it is conlidered that the aforcſaid Robert 
Earl of Leiceſter his Damages againſt the aforeſaid Chriſtopher by Occaſion of the Treſpaſs aforeſaid 
ought to recover, &c. But becauſe it is unknown to the Court of the ſaid Lady the Queen now 
here what Damages the aforeſaid Robert Earl of Leiceſter has ſuſtained as well by Occaſion of the 
Treſpaſs aforeſaid, as for his Coſts and Charges by him about his Suit in this Behalf expended, there- 
fore the Sheriff is commanded that by the Oath of good and lawful Men of his Bailiwick he dili- 
gently enquire what Damages the aforeſaid. Robert Earl of Leiceſter has ſuſtained as well by Occa- 
ſion of the ſaid Treſpaſs, as for his Coſts and Charges about his Suit in this Behalf expended : And 
that the Inquiſition which, Sc. to the ſaid Lady the Queen at Weſtminſter on Tueſday next after the 
Octave of St. Michael, under the Seal, &c. and the Seals, Sc. he ſend, together with the royal 
Writ to him thereof directed. The ſame Day is given to the ſame Robert Earl of Leiceſter there, 
Sc. At which Day before the Lady the Queen at Weſtminſter came the aforeſaid Robert Earl of 
Leiceſter by his Attorney aforeſaid. And the Sheriff returned a certain Inquiſition before him ta- 
ken at Norwich in the Shirehouſe in the County aforeſaid the 3d Day of October in the 13th Year 
of the Reign of the ſaid Lady the Queen now, by which it is found that the aforeſaid*Robert Earl 
of Leiceſter has ſuſtained Damages by Occaſion of the Treſpaſs aforeſaid, beſides his Coſts and Char- 
ges by him about his Suit in this Behalf expended, to 100 Marks, and for thoſe Coſts and Charges 
to 405, Therefore it is conſidered that the aforeſaid Robert Earl of Leiceſter recover againſt the 
aforeſaid Chriſtopher Heydon his Damages aforeſaid by the Inquilition aforeſaid above found, and 
alſo 40s, for his Coſts and Charges by him about his Suit in this Behalf expended by the Court of 
the Lady the Queen here with his Aſſent of Increaſe adjudged. Which ſaid Damages in the whole 
amount io 70 J. 135. 4d. And that the aforeſaid Chriſtopher Heydon be taken, Cc. 


Nos bene, Nete, the Plaintiff's Counſel prayed that they might ſee the Judgment when it was drawn before 
it was entered, and the Prothonotary ſhewed it to them, and he had drawn it, that the Plea afore- 
ſaid by the aforeſaid Chriſtopher in Manner and Form aforeſaid pleaded is inſufficient in Law, Sc. And 
the ſaid Counſel added to it (and the Matter in the ſame contained is inſufficient, &c.) and they prayed 
that this might be entered, for they ſaid that they demurred upon the Matter of the Plea, and not 
upon the Form only, and therefore they prayed that the ſaid Words might be put in, to ſhew that 
the Matter and the Subſtance of it was not ſufficient to prove the Plaintiff attainted. And ſome 
ſaid that it was not the Form of Entries in the King's-Bench to put in the Words (and the Matter 
in the ſame contained) as it-is in the Common-Bench, and ſome Queſtion was made hereupon a- 
mongſt the Judges, and afterwards Precedents were ſearched, and at the End the Judgment was en- 
| tered as before appears with the Words (and the Matter in the ſame contained.) 


* See Hob. 164. 
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A Report of a Judgment given in the King's Bench in Michaelmas Term, in which the thir- 
teenth Year of the Reign of Queen Elizabeth ended, upon the general Pardon by Parlia- 
ment of the ſaid Queen in the ſaid thirteenth Year pleaded by Richard Cole of the City 


of Canterbury, upon bis Arraignment of Felony for killing Elizabeth Pembroke Mie 
of one Richard Pembroke, whereof he was indicted in the ſaid City before Henry Prowde 


the Queen's Coroner in the County of the ſaid 922 upon the View of the Bedy lying dead. 
e 


And the Record appears among the Records of the ſaid Term in the Crown-Office, Rot. 
12. inter Placita Reginæ. 


* 


: 2 Mich, Term 
T was found by the ſaid Indictment that the Wound whereof the Woman died was given the 1 2th 13 Elim, 


1 Day of February in the ſaid 13th Year, and that ſhe died of it the 18th Day of June in the ſame A; Weund, 
Year. And the ſaid Richard Cole upon his Arraignment pleaded in his Diſcharge the ſaid Pardon, 


and between the 


by which all Felonies, Offences, Injuries, Miſdemeanors, and other Things, Cauſes, and Quar- Death « Pardon 


rels in the Act not excepted, which might be pardoned by the Queen, before and until the 14th comes of all Fe- 
Day of the ſaid Month of February were pardoned, releaſed, and diſcharged againſt the 


Queen, demeanors, af- 
and he averred that neither he nor the ſaid Offence were excepted in the ſaid Pardon. And he trwarde the 


| . Party wounded 
prayed to be diſcharged. 8 
And (as I was credibly informed, for I was not always preſent when the Matter was touched) 


this isno Felony 
it was debated whether or no the Pardon ſhould diſcharge him, inaſmuch as the Offence of the 3 


which is after 


Priſoner was not * Felony until the Death, which happened after the Pardon, and therefore the te Panon, yet 


Act could not pardon the Felony which was not then committed. And hereupon the Caſe in 2 


11. H. 4. was cited, where one who had mortally wounded another was arreſted by two Conſtables, unte Mitle- 
and afterwards they ſuffered him voluntarily to eſcape, and after that the Perſon wounded died, is the Cauſe 
and it was there held that this was not Felony in the Conſtables, becauſe at the Time of the Eſcape a 
the Perſon wounded was alive, and until his Death it was not Felony in him that wounded him, ſequently eve 


and then the Eſcape which was in his Life time could not be Felony. So here this is a Felony gu . 1 


lowed from it is 
which commenced after the Pardon, for which Cauſe it cannot be pardoned by the Act. thereby — 
And the Court took Adviſe hereupon, and afterwards the Juſtices agreed that the Pardon diſ- 1 


1 Rol. R. 139. 
charged him, becauſe the Wound given by the Priſoner was the Cauſe of the Felony, the giving 3 Mod. oh 


of which Wound was an Offence and Miſdemeanor againſt the Queen, and that being pardoned 17 Mol. 11. 
by the Act, all the Conſequences that followed from the ſaid Offence are alſo pardoned thereby. 1 H. H. P. o. 


Wherefore the Priſoner was diſcharged by Award of the Court. And the Judgment was entered : Fach 9. " 


2 Finch . 
as follows. | —_ Mazcongs 
4 Bac, Abr. $07. Vide Dy. 99. pl. 65, 2 4 Co. 42. b. d M. 11 H, 4. 12. pl. 26. Fitz. Corone 84. Bro. 28. Eſcape 8. Relation 7. 2 258 (a) 
263 (f) and the other Books there cited, | 


Whereupon all and ſingular the Premiſſes being ſeen, and by the Court here more fully under- 1 JI 
| ſtood, the Serjeants of the ſaid Lady the Queen at Law, and the Attorney of the ſaid Queen bein 88 


240. 
hereunto called and preſent, it is conſidered that the aforeſaid Richard Cole go thereof without H,, en 
Day, ; 
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EDMUND PLOW DEN, 
Of the Mx ppLtE-TeimeLe, Eſq; 


An APPRENTICE of the CoMMoN Law. 


Originally written in Fazncn, and now faithfully tranſlated into ExcLIsk; 


and conſiderably improved by many marginal Notes and References to 
all the Books of the Common Law, both ancient and modern. 


To WHICH ARE ADDED, 
The QUz=RIEs of Mr. PLOWDE N, 


Now firſt rendered into ENGLISH at large, with References, and many 
uſeful Obſervations. 


With two new T AB L E s, more compleat than any yet publiſhed ; the one, of the 
Names of the CAsEs, the other, of the PRINCIPAL MATTERS. 


a * 


Veritas ſzepe agitata magis ſplendeſcit in lucem. 
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Major hæreditas venit unicuique noſtrum a jure et legibus quam a parentibus. Cicero, 


— 


my LY 


* „ — 


L & NN Þ Q Ny 3 
Printed for the TRANSLATOR, and to be fold by the Bookſellers in London and 
Meſiminſten. MDCCLSI. 


70 „„„„%„*?ò 


rr n 


r 


- 
« . 


a. 


— ——— — ——_ 


* — — 


A brief Report of the Opinions of the Juſtices of the Common Bench in a Caſe 
upon a Deviſe argued by them in the Common Bench in Michaelmas Term in the 
" 13th and 14th Years of - the Reign of Queen Elizabeth, upon an Aſſize pending in 
be Common Bench before them, and brought by Robert Newis and Scolaſtica his Wife 

Plaintiffs againſt William Lark and John Hunt, for Tenements in South-Mimmes in 


Ihe Pleadings: Newis et Ux ; verſus Lark and Hunt. 403 


the County of Middleſex. And the Record was entered in Eaſter Term 12 Elizabeth, , *”© 
Rot.“ 1773. And was as follows. | 196. 8. C. ſaid 


WHITELEY. 


_ HE Aſſize comes to recognize if William Lark Gentleman and John Hunt un- 
fy W juſtly and without Judgment have diſſeized Robert Newis and Scolaſtica his Wife 
of their Freehold in SouthMimmes, within 30 Years, &c. And whereupon the 
E ſame Robert and Scolaſtica by Jobn Kemp their Attorney complain, that the a- 
foreſaid William and John have diſſeized them of one Meſſuage, 2 Acres of Mea- 
* dow, 2 Acres of Paſture, and 2 Acres of Wood, with the Appurtenances in South- 
Mimmes, &c. And the aforeſaid William Lark and Jobn Hunt being ſolemnly called have not 
come. And the Sheriff has now returned that they have nothing, nor either of them has any 
Thing in his Bailiwick, by which they or either of them may be attached, nor that they or either 
of them have any Bailiff or Bailiffs, nor are they or either of them found in his Bailiwick. There- 


» 


to be Roll, 758. 


fore it is conſidered that the Aſſize aforeſaid be taken againſt them by Default, &c. The Re- 1 


cognitors of the Aſſize aforeſaid being called came, who to ſay the Truth in the Premiſſes were 
elected, tried, and ſworn, whereupon William Bendloe Serjeant at Law of Counſel with the afore - 
ſaid Robert and Scolaſtica, in Maintenance of the Aſſize aforeſaid, before the Juſtices of the Lady 
the Queen of the Bench here, in Evidence to the Recognitors of the Aſſize aforeſaid ſaid, that long 
before the Day of obtaining the Aſſize aforeſaid one Henry Clerk was ſeized of one Meſſuage, one Gar- 
den, 40 Acres of Land, 60 Acres of Meadow, 60 Acres of Paſture, and go Acres of Wood, with the 
Appurtenances in South- Mimmes aforeſaid, whereof the aforeſaid Tenements with the Appurte- 
nances put in View of the Recognitors aforeſaid, and in the Plaint ſpecified, then and from Time 
whereof the Memory of Man is not to the contrary, were parcel, in his Demeſn as of Fee. And 
that the ſame Henry was likewiſe ſeized of 3 other Meſſuages, 20 Acres of Land, 10 Acres of 
Meadow, and 20 Acres of Paſture with the Appurtenances in Uttexeter in the County of Stafford, 
and of one Meſſuage in the Town of Stanmer in the County of Hertford, in his Demeſn as of Fee, 
and held the Tenements aforeſaid with the Appurtenances of the Biſhop of London in Socage, viz. 
by Fealty only for all Services. And the ſaid Henry being ſo ſeized thereof, he the ſame Hepry, 
before the Day of obtaining the Writ of Aſſize of the aforeſaid Robert and Scolaſtica, viz. the 14th 

Day of Auguſt in the 4th and 5th Years of the Reign of the Lord Philip and Lady Mary late 98 of 
England, at South" Mimmes aforeſaid, made his laſt Will and Teſtament in Writing amongſt other 
Things, Part whereof follows in theſe Words, viz. © Alſo this is the laſt Will and Teſtament of 
« me the ſaid Henry Clerk for and concerning the good Diſpoſition of all and ſingular my Meaſes, 
Lands, Tenements, and Hereditaments, Rents, Reverſions and Services, with all their Ap- 
<* purtenances whatſoever, lying and being in the Counties of Stafford and Middleſex, or elſewhere 
within the Realm of England, wherein or whereof I am ſeized or ought to be ſeized, with all 
„ my Right and Title of and in the ſame: And alſo all ſuch Evidences and Munimeats. as 1 
* have or ought to have concerning the ſame, I deviſe, will, and bequeath in Manner and Form 
following, that is to fay, firſt, I will that Elizabetb my Wife ſhall have and. enjoy all my 
Lands, Tenements, and Meadows with their Appurtenances ſet, lying, and being in the Pa- 
<« riſhes of Oldnam-Buſb and Stanmer in the Counties of Middleſex and Hertferd,. to her during her 
& natural Life, in full Contentation of her Dowry out of my whole Lands, or elſe if ſhe be not ſa 
* contented, then ſhe to have the third of all my Lands whereſoever they lie during her natural 
« Life, according to the Cuſtom of Zngland. Item, I will and my Mind is, that my Wife afore- 
« ſaid ſhall have and receive the Profits and Rents of all the reſt of all my Lands for the Space 
„ of two Years next enſuing aſter my Deceaſe, and that ſhe ſhall of the Profits and Rents of the 
« ſaid two Years give and pay to Scolace and Anne my Daughters 20 J. a»Piece towards their Mar- 
& xriages, over and beſides their Portions after the Rate and Cuſtom of the City of London to them 
© to be contingent. Item, I give and bequeath unto my ſaid Son Francis Clerk my Houſe cal- 
led the Crown, with all my Houſes and Lands in the Pariſh of Uztexeter in the County of Staf- 
« ford in the holding and Tenure of Jobn Taylor and others: To have and to hold the ſame un- 
to the ſaid Francis and the Heirs of his Body lawfully begotten for ever, and for Default of 
** ſuch Iſſue, the Remainder to the ſaid 7ohn my Son, and to the Heirs of his Body lawfully be- 
* gotten, and ſo from Heirs to Heirs in the Form as hereafter followeth. Item, I will and be- 
* queath to my ſaid Son John Clerk as well all the aforeſaid Lands bequeathed to my aforeſaid 
„ Wile after ber Deceaſe, as all other my Lands, Tenements, Meaſles, and Hereditaments be- 
£99 5 L „ queathed, 
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«©. queathed, fituate, lying, and being whereſoever within the Realm of England, with all my 
* Right, Title, and Intereſt of and in the ſame, and all ſuch Deeds, Evidences, and Muniments 
„ 2 I have of ought to have concerning the fame. To have and to hold the ſame my L. ands, 
.*© Tenements, and Hereditaments, and other the Premiſſes with their Appurtenances unto the 
c ſajd Fohn Clerk my eldeſt Son, and to the Heirs Males of the Body of the ſame my Soh in 
true Wedlock lawfully begotten, ſo that he the ſaid John Clerk my Son, or ſuch his Heirs, 
% whenſoever he or they ſhall or may inherit, poff-ſs, or take any Profit of the ſame my Mef. 
„ ſuages, Lands, Tenements, and other the Premiſſes with their Appurtenances, or any Part 
< thereof, do well and truly content and pay unto my Son Francis Clerk his Brother 30 J. of 
« lawful Money of England, within three Years next after ſuch Time of Inheritance or Entry into 
« the ſame Lands and Tenements, if the ſame my Son Francis be then living, in Manner and 
« Fort following, that is to ſay, by the equal Portions of 10 J. yearly during his Life of the 
« ſame three Years, and accordingly make or cauſe to be made unto the ſame Francis his Bro- 
te ther fuch Aſſurance for the due Payment of the ſame yearly Portion or Annuity during the ſaid 
«* three Years out of the ſame my Lands, Tenements, and other their Appurtenances, as the 
& ſaid Francis or his learned Counſel ſhall deviſe or require of the ſaid John Clerk my Son, or his 
<« ſaid Heirs, without Grudge or Denial in any wiſe. And for Default of my ſaid Son John, 
& and ſuch his Heirs Males of his Body lawfully begotten, or when ſuch Heirs are deceaſed or 
. & he fpent, then all and fingular the ſame my Lands, Tenements, and Hereditaments, and o- 
* ther the Premiſſes with their Appurtenances, ſhall remain and be to my ſaid Son Francis Clerk; 
« To have and to hold the ſame unto the ſaid Francis Clerk my Son, and to the Heirs Males of 
4 his Body lawfully begotten, and for Default of ſuch Iſſue, then the ſame my Lands, Tene- 
« ments, and Hereditaments, with all their Appurtenances, ſhall remain and be to any other Heir 
* gf Heirs Males of my Body lawfully begotten, from one to another ſucceſſively, and to the 
4 Heits Males of the Body of ſuch mine Heirs lawfully begotten ; and for Default of ſuch Iſſue, 
t ànd when all ſuch Heirs ſhall be all deceaſed and ſpent, then unto my Daughter Scolace, and to 
* the Heirs Males of her Body lawfully in true Wedlock begotten, and for Default of ſuch Iflue, 
tc unte her other Siſter or Siſters if any ſhe ſhall then have of my Body lawfully begotten, orderly 
it from one to another, and to the Heirs Males of the Body of her Siſter and Siſters lawfully be- 
« gotten: And for Default of ſuch Iſſue, then I will that the ſame my Lands, Tenements, and 
10 Set Appurtenances deſcend and come unto my Godſon Henry Clerk the Son of Fobn Clerk my 
& Brother of Eton: To have and to hold the ſame unto the ſaid Henny Clerk my Godſon, and 
& to the Heirs Males of his Body lawfuily begotten ; and for Default of ſuch Iſſue, unto his Bro- 
tt ther Francis Clerk, and to the Heirs Males of his Body lawfully begotten ; and for Default of ſuch 
& Iſſue, unto the next lawful Heir and Heirs Males orderly from Heir to Heir of the Body of the 
& fame my Brother John Clerk lawfully begotten ; and for Default of tuch Iſſue, unto Nobert Clerk, 
& Son of William Clerk of London Ironmonger my Brother, and to the Heirs Males of his Body 
te lawfully begotten, and for Default of ſuch Iſſue, unto Auguſtine Clerk Brother of the ſame Ro- 
* Bert, and to the Heirs Males of his Body lawfully begotten. And for Default of ſuch iffue of 
& my Brethren and their Children, the Remainder of all and ſingular the ſame my Lands, and 
& Tenements, Rents, Reverſions, and Services with their Appurtenances wholly and entirely to 
© be and remain to the Maſter and Wardens of my Company or Occupation of Pewterers of 
& che City of London, (whereof I am free) and to the Succeſſors from Maſter and Wardens to 
% Maſter and Wardens for the Time being, to have and to hold unto the ſame Maſter and War- 
i dens for the Time being, to the only Uſe and Behoof of the ſaid whole Company or Occupa- 
&« tion, and to the Benefit, and  Public-weal, and Commodity of the ſame Company only and 
ic their Heirs, Succeſſors and Afigns for ever, in Token of a perpetual Remembrance of me a- 
« mongſt them to be had. And left it might appear to ſome not well digeſting the whole Mean- 
e ing of this preſent Teſtament and laſt Will, that I have ſomewhat inconſiderately or not upon 
tt good Reſpects entailed theſe my ſaid Lands and Tenements with their Appurtenances, I have 
& thought good here alſo to declare the Conſiderations me thereunto moving, of which the one 
te js, for that I would the ſame my Lands and Tenements ſhould as long as might be continue 
& and be amongſt the Name of the Clerks to the further Memorial of mine own Name. The ſe- 
© cond is, that I would none of the Entailees aforeſaid _— the ſame to alien, bargain, ſell, 
c waſt, ſeparate, or conſume the ſame or any Part of the ſame, but every one ſucceſſively, as the 
& Thin Il deſcend and happen unto him, her, or them of the ſame mine Entailees, honeſtly, 
cc quietly, huſbandly, and in reaſonable, frugal, and profitable wiſe during his, her, or their Time, 
« with Thanks towards me for ſuch my gentle Remembrance of them, ſhould uſe and take the 
C Commodity and Profit of the ſame towards his own ſo much Advancement, and yet 
« alter not nor hinder my ſemblable good Meaning towards him, her, or them that ſhall ſuc- 
s ceed him, * or them therein, ſince equally, freely, and at mine own Election I may mean 


e and procure ſeverally the Benefit and Commodity of every of them, as beſt ſeemeth me. 3 
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« ding to which my Deviſe and diſpoſing of ſuch my Lands and Tenements, I will and my 
« whole Mind is, notwithſtanding whatſoever is aforeſaid, that if any of the ſaid Perſons :atare 
« entailed to my ſaid Lands or Tenements, or their Heirs, do unlawfully vex, diſquiet, or trouble 
« any other of them for the ſame my Lands or Tenements, or any Part of them, or mortgage, 
« bargain, ſell, or pledge the ſame my Lands or Tenements, or any Part thereof, or his Intereſt, 
% Poſlibility, or Title of or in the ſame, in Part or in all, or in any undue-wiſe entangle or in- 


« cumber and hurtfully diſmember, diſſipate, or waſt the ſame or any Part thereof, otherwiſe 


« than I ſhall leave it unto them to be uſed and enjoyed, that then and from thenceforth all and 
« every ſuch Perſon and Perſons, and his or their Heirs, ſo vexing, troubling, or diſquieting the 
« Other Perſon or Perſons ſo entailed with him touching the ſame my Lands and Tenements, in 
« Part or in the whole, or mortgaging, bargaining, ſelling, pledging, entailing, incumbering, burt- 
« fully diſmembering, diſſipating, or waiting the ſame my Lands and Tenements, or any Part 

ce of them, ſhall forthwith be clearly diſcharged, excluded, and diſmiſſed, as touching the - ſaid 
 « Entail of mine, and the Conveyance by Words atoregoing of the entailing of my ſaid Lands and 
« Tenements towards him or them to be of no Force, Benefit, or Advantage towards him or them, 
ie but the ſame my Lands or Tenements immediately to deſcend and come unto the Party next in Tail 
e unto him or them, as effectually as if ſuch diſorderous Perſon or Perſons had never been minded af 
« jnthis my preſent Teſtament and laſt Will.” And the ſame Serjeant at Law of Counſel with the 
aforeſaid Robert and Scolaſtica ſaid further to the Recognitors of the, Aſſize aforeſaid on Behalf of 
the aforeſaid Robert and Scolaſtica, that the aforeſaid Henry Clerk afterwards at South-Mimmes a- 
foreſaid died of ſuch his Eſtate thereof ſeized, and that the aforeſaid John Clerk was Son and Heir 
of the ſame Henry. And that after the Death of the fame Henry the aforeſaid John Clerk into the 
Tenements aforeſaid with the Appurtenances put in View, &c. amongſt other Things, entered, 
and was thereof ſeized in his Demeſn as of Fee tail, viz. to him and to the Heirs Males of his Body 


iſſuing, by virtue of the laſt Will and Teſtament aforeſaid. And that the aforeſaid Fob Clerk 


paid o the aforeſaid Francis Clerk the aforeſaid 30 J. in the ſaid laſt Will and Teſtament ſpecified, 
according to the Form of the ſaid Teſtament. And the ſaid John being ſo ſeized thereof by the 
Form, &c. the aforeſaid Francis Clerk into the Tenements aforeſaid with the Appurtenances in 
_ Ultexeter aforeſaid entered, and was thereof likewiſe ſeized in his Demeſn as of Fee tail, viz. to 
him and to the Heirs of his Body ifſuing, by virtue of the laſt Will and Teſtament aforeſaid.” And 
that the aforeſaid John and Francis Clerk by a certain Indenture made between them the ſaid Fob 
and Francis, by the Names of Jobn Clerk of Loudon Goldſmith, Son and Heir of Henry Clerk of 
London Pewterer, and Francis Clerk Brother of the ſame Fobn, of the one Part, and the aforeſaid 
Willam Lark, by the Name of William Lark of London Eſquire, of the other Part, (which other 
Part, ſealed with the Seal of the ſame William Lark, the ſame Robert and Scolaſtica bring here into 
Court) the Date whereof is the 22d Day of July in the 8th Year of the Reign af the ſaid Lady 
the Queen now, for 300 J. to the ſame/Fohn Clerk paid by the ſaid William Lark had covenanted, 
bargained, and granted with the aforeſaid William Lark, that he the ſame Jahn Clerk and one Joon 
his Wife, before the Feaſt of St. Luke the Evangeliſt next following the Date of the fame Inden- 
ture, ſhouid levy a Fine in the Court of the ſaid Lady the Queen before the Juſtices of the ſaid 
Lady the Queen of the Bench here, viz. at Weſtminſier, of and in all their Lands, Tenements, and 
Hereditaments in South-Mimmes in the County of Middleſex, whereof, &c. by the Names of one 
Meſſuage, one Garden, 40 Acres of Land, 60 Acres of Meadow, 60 Acres of Paſture, go Acres 
of Wood with the Appurtenances in South- Mimmes in the ſaid County of Middleſex, and Common 
of Paſture for Cattle without Number in Ezfeid Chace at all I imes of the Year within the ſaid 
County of Middleſex, to the fame William Lark his Heirs and Aſſigns, with Proclamations there- 
in to be made according to the Form of the Statute z by which ſaid Fine the aforeſaid 7a Clerk and 
Joan his Wife ſhould acknowledge the Tenements aforeſaid with the Appurtenances to be the Right 


of the ſaid William Lark, as them which the faid William Lark had of the Gift of the aforeſaid 


Jobn Clerk, and them the aforeſaid Fobx Clerk and his Wife ſhould remit and quit-claim from them- 


ſelves and their Heirs to the aforeſaid William Lark and his Heirs for ever, with Warranty a- 


gainſt the ſaid John Clerk and his Heirs for ever. Which ſaid Fine ſo levied and had ſhould be 
to the Uſe of the ſaid William Lark his Heirs and Aſſigns ſor ever. And that after the aforeſaid 
Fine of the ſame Tenements with the Appurtenances in Form aforeſaid levied, the aforcfaid Wil- 
liam Lark being ſeized of the Premiſſes by the Fine aboveſaid, upon a' Writ of Entry upon a Diſ- 
ſeizin in the Poſt to be ſued forth by ſome Perſon or Perſons againſt the ſaid William Lark touch- 
ing the Tenements aforeſaid with the Appurtenances, upon ſome Voucher called aVoucher toWarran- 
ty to be made by the ſame William Lark his Heirs and Aſſigns upon the aforeſaid John Clerk, that the 
ſame Jobn Clerk ſhould immediately appear and enter into the Warranty, and ſhould vouch over the 
aforeſaid Francis Clerk Brother of the ſame John to warrantize, and that the ſame Francis ſhould vouch 
over the Common Vouchee in the aforeſaid Court of the Bench to warrantize in Form aforeſaid 


5 | and 


* 


— n ”" — 


— __-—_ — 


W * — 


The Pleadings: Newis et Us: verſus Lark and Hunt. 


CU 


and thereupon amongſt them to ſuffer the ſaid Perſon or Perſons proſecuting the ſaid Writ of En- 

try againſt the ſaid Milliam Lark to recover the ſame lenements againſt the ſame William {ark 

according to the Form, Effect, and Courſe of common Recoveries had, uled, and ſuffered in the 

aforeſaid Court of the ſaid Lady the Queen of the Bench, as in the ſame Indenture more fully 

appears. And further the aforeſaid Serjeant at Law on Behalf of the aforeſaid Robert and Scolef- 

tica then ſhewed here in Court to the Recognitors of the Aſſize aforeſaid a certain Bill bearing 

Date the 28th Day of O#ober in the Year of our Lord 1566, by which it appears that the atore- 

ſaid Francis Clerk of Uttexeter'in the aforeſaid County of Stafford Yeoman received of John Clerk 
of London Goldſmith Brother of the ſaid Francis, for his good Will given and granted to the a. 

forefaid William Lark of London Gentleman for a certain Farm called Gowning ftile in the aforeſaid 

Pariſh of South- Mimmes, which the ſaid John Clerk aliened to the aforeſaid William, the Sum of 
401. of which faid Sum of 40 J. the ſaid Francis Clerk acquitted the ſaid 7obn Clerk by the ſame Bill, 
as by the ſame Bill more fully appears, of which ſaid Farm the Tenements aforeſaid with the 
Appurtenances put in View, &c. are parcel, And further the ſame Serjeant at Law on Behalf of 
the aforeſaid Rebert and Scolaſtica ſhewed here in Court to the Recognitors of the Aſſize aforcſaid 
one Part of the Chirograph of a Fine of the ſame Tenements with the Appurtenances in South - Mims 
wes aforeſaid. Which ſaid Fine was levied in the Court of the ſaid Lady the Queen now in the 
8th Year of her Reign before James Dyer, Anibony Brown, Richard Weſton, and John Waifh Jul. 
tices of the ſaid Lady the Queen of the Bench, between the aforeſaid William Lark Eſquire Com- 
plainant, and the aforeſaid Zohn Clerk and Joan his Wife Deforceants, of the Tenements aforeſaid 
with the Appurtenances put in View, &c. amongſt other Things, by the Names of one Meſſuage, 
one Garden, 40 Acres of Land, 60 Acres of Meadow, 60 Acres of Paſture, and 30 Acres of 
Wood with the Appurtenances in South-Mimmes, and Common of Palture for all Cattle in Enfeld , 
by which ſaid Fine the aforeſaid 7obn Clerk and Joan acknowledged the Tenements aforeſaid with 
the Appurtenances put in View, &c. amongſt other Things, to be the Right of the ſaid William 
Lark, as them which the ſame William had of the Gift of the aforeſaid John and Joan; and them 
remitted and quit-claimed from the ſaid John and Joan and their Heirs to the atoreſaid Milliam 
and his Heirs for ever. And further the aforeſaid Jobn granted for himſelf and his Heirs, that 
they would warrant to the aforeſaid William and his Heirs the aforeſaid Tenements and Common 
of Paſture with the Appurtenances, againſt the ſaid Jobn and his-Heirs for ever. Which ſaid 
Fine in Form aforeſaid by the aforeſaid Fobn and Joan to the aforeſaid William Lark touching 
the Tenements aforeſaid wich the Appurtenances in South-Mimmes aforeſaid, whereof, &c. then 
was levied to the Uſe of the aforeſaid William Lark and his Heirs for ever. By Reaſon of which 
ſaid Fine the ſame William Lark was of the ſame Tenements with the Appurtenances whereof, 
&c. ſeized in his Demeſn as of Fee. And the ſaid William being fo ſeized thereof, one Will am 
Gray Gentleman and Robert Hart Gentleman out of the Court of Chancery of the ſaid Lady the 
Queen ſued forth againſt the ſaid William Lark a certain Writ of the Lady the Queen of Entry 
upon a Diſſeizin in the Poſt, returnable before the aforeſaid Juſtices of the ſaid Lady the Queen 
of the Bench at Veſtminſter in the 1 Middleſex on the Morrow of All- Souls then next fol- 
lowing, &c. by which ſaid Writ the aforeſaid William Gray and Robert Hart demanded againſt 
the aforeſaid William Lark the Tenements aforeſaid with the Appurtenances whereof, &c. amongſt 
other Things, &c. by the Names of one Meſſuage, one Garden, 40 Acres of Land, 60 
Acres of Meadow, 60 Acres of Paſture, and 30 Acres of Wood with the Appurtenan- 
ces in South-Mimmes, and Common of Paſture for all Cattle in Enfield, as their Right and 
Inheritance, and into which the ſame: William Lark had not Entry but after a Diſſeizin which 
Hugh Hunt thereof unjuſtly and without Judgment made to the aforeſaid William Gray and Robert 
within 30 Years then laſt paſt, &c. And whereupon they ſaid that they themſelves were ſeized 
of the Tenements and Common of Paſture aforeſaid with the Appurtenances in their Demeſn as 
of Fee and Right, in Time of Peace, in the Time of the Lady the Queen now, taking thereof 
Eſplees to the Value, &. and into which, &c. And therefore they produced the Suit, &c, And 
the aforeſaid William then in proper Perſon came and defended his Right when, &c. and vouched 
therein to Warranty John Clerk, who was then preſent in Court in his proper Perſon, and freely 
warranted to him the Tenements and Common of Paſture aforeſaid with the Appurtenances, &c. 
And thereupon the aforeſaid William Gray and Robert Hart then demanded againſt the ſaid 7%, 
Tenant by his Warranty, the Tenements and Common of Paſture aforeſaid with the Ap- 
purtenances in Form aforeſaid, &c. And whereupon they ſaid that they themſelves were 
ſeized of the Tenements and Common of Paſture aforeſaid with the Appurtenances in 
their Demeſn as of Fee and Right, in Time of Peace, in the Time of the Lady the Queen 
now, taking thereof Eſplees to the Value, &c. and into which, &c. And therefore they pro- 
duced the Suit, &c. And the aforeſaid Fobn, Tenant by his Warranty, defended his Right when, 
&c. and then vouched over therein to Warranty the aforeſaid Francis Clerk, who likewiſe 


was then preſent in Court in his proper Perſon, and freely warranted to him the Tenements 
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and Comtnon of Paſture aforeſaid with the Appurtenances, Gc. And thereupon the aforeſaid _ 
William Gray and Robert Hart then demanded againſt the ſaid Francis, Tenant by his Warranty, 
the Tenements and Common of Paſture aforeſaid with the Appurtenances in Form aforeſaid; Se. 
And whereupon they faid that they themſelves were ſeized of * Tenements and Common of Paſ- 
ture aforeſaid with the Appurtenances'in their Demeſn as of Fee and Right, in Time of Peace, in the 
Time of rhe ſaid Lady the Queen now, taking thereof Eſplees to the Value, Sc. and into which, Gg. 
And therefore they produced the Suit, &c. And the aforeſaid Francis, Tenant by his Warranty, de- 
ſended his Right when, c. and vouched over therein to Warranty John Howel, who likewiſe was 
then preſent in his own proper Perſon, and freely warranted to him the Tenements and Common of 
Paſture aforeſaid with the Appurtenanges, c. And thereupon the aforeſaid William Gray and Ro- 
tert Hart then demanded againſt the ſaid 7obn, Tenant 24 his Warranty, the Tenements and 
Common of Paſture aforeſaid with the Appurtenances in Form aforeſaid, Sc. And whereupon 
they faid that they themſelves were ſeized of the Tenements and Common of Paſture aforeſaid 
with che Appurtenances in their Demeſn as of Fee and Right, in Time of Peace, in the Time of 
the ſaid Lady the Queen, taking thereof Eſplees to the Value, Cc. and into which, Cc. And 
therefore they produced the Suit, Sc. And the aforeſaid Jobn Howel Tenant then by his War- 
ranty defended his Right when, Cc. and ſaid that the aforeſaid Hugh did not difſeize the aforeſaid 
Wilkam ory and Robert of the Tenements and Common of Paſture aforeſaid with the Appurtenan- 
ces, às the fame William and Robert then by their Writ and Declaration aforeſaid above ſuppoſed: 
And of this he put himſelf upon the Country, &c. And the afofeſaid William Gray and Robert 
prayed Leave to itnpatl thereon, and had it, Cc. And afterwards the ſame William and Robert 
came again into the ſame Court by their Attorney aforeſaid. And the aforeſaid Joby Howe! being 
then ſolemnly called did not come again, but departed in Contempt of the Court, and made Default; 
wherefore it was then confidered that the aforeſaid William and Robert ſhould recover their Seizin 
againſt the aforeſaid Miliam Lark of the rr and Common of Paſture aforelaid with the Ap- 
purrenances, and that the ſattie William 10uld have of the Lands of the aforeſaid John Clerk to the 
ale, Sc. and that the pn ſhould have over of the Lands of the aforeſaid Francis to the 
Value, Sc. and that the ſame Francis ſhould have over of the Lands of the aforefaid Fobn Howel to 
the Value, Sc. and that che ſame John ſhould then be in 2 Se. And thercupon the afore- 
faid William Gray and Robert prayed a Writ of the faid Lady the Queen now to have full Seizin 
to be made to them of the Tenements and Common of Paſture aforeſaid with the Appurtenances. 
And it was granted to them returnable here from the Day of Si. Martin in 15 Days, Sc. At 
which Day here carne the aforeſaid William Gray and Robert by their Attorney. And the Sheriffs, 
viz. Richard Lambert and Ambroſe Nicholas then returned that they, by virtue of the Writ aforeſaid 
to them directed, the 12th Day of November then laſt paſt cauſed full Seizin to be given to the afore- 
ſaid William Gray and Robert of the Tenements and Common of Paſture aforeſaid with the Appur- 
tenances, as by that Writ they wete commanded. And further the ſame Serjeant at Law gave in 
Evidence to the Recognitors of the Aſſize aforeſaid, that afterwards, viz. the laſt Da of Septem- 
ber in the 11th Year of the Reign of the ſaid Lady the Queen now, the aforeſaid Jobn Clerk. at 
London died without Iſſue of his Body lawfully begotten, after whoſe Death, and before the Day 
of obtaining the Aſſize of the aforeſaid Robert Newis and Scolaſtica, the ſame Robert and Scolaſtica the 
zoth Day of December in the 12th Year of the Reign of the ſaid Lady the Queen now, into the Te- 
nements aforeſaid with the Appurtenances put in View, Ic. entered, claiming the ſame Tenements 
with the Appurtenarices amongſt other Things, &c. by virtue of the Teſtamear and laſt Will of the 
aforeſaid Henry Clerk, and by Force of the Forfeitures of the aforeſaid Jobn Clerk and Francis Clerk, 
and by Reaſon of the Condition and Limitation in the ſaid Teſtament and laſt Will ſpecified, by them 
ſeverally broken and not obſerved : Upon the Poſſeſſion thereof of which ſaid Rob Newis and d. bel 
tica the aforeſaid William Lark and John Hunt into the ſame Tenements with the Appurtenances pur 
in View, c. re-entered, and the ſame Robert Newis and Scolaſtica thereof diſſeized and expelled, as 
the ſame Robert and Scolaſtica by their Aſſize aforeſaid above ſuppole. And further the 7 me Ser- 
jeant at Law on Behalf of the aforeſaid Robert and Scolaſtica gave in Evidence to the ſame Recop- 
nitors, that the aforeſaid Scolaſtica now orie of the Plaintiffs, and the aforeſaid Scolaſtica in the afore- 
ſaid Teſtament and laſt Will named, is the ſame and one Perſon, and not others nor divers. B 
Reaſon whereof the ſame now Serjeant at Law demands that the ſame n of the Aſſize 
aforeſaid ought to try and find the Aſſize aforeſaid of the Tenements aforeſaid with the Appurte- 
nances put in View, Ec. in Behalf of the ſaid Robert and Scolaſtica, &c. and ought to give their 
Verdict that the aforeſaid William Lark and Jobn Hunt the ſaid Robert Netvis and Scolaſtica of the 
 Tenements aforeſaid with the Appurtenances put in View, &c. diſſeized, Sc. COR e4312: 

And the aforeſaid William Lark and Jobn Hunt in their own proper Perſons ſay, that the Evi- pefcndants de- 
dences and Allegations aforeſaid on Behalf of the aforeſaid Robert Newis and Scolaſtica above alledg- ___ the 
ed are inſufficient in Law to maintain the Aſſize aforeſaid, to which they have no Neceſſity, nor 
are by the Law of the Land bound to anſwer; Wherefore for Want of ſufficient Evidence in this 
Behalf, they pray Judgment that the Jurors aforeſaid from giving their Verdict in the Premiſſes 


may be diſcharged, Sc. and that the aforeſaid Robert Newis and Scolaſtica from having their Aſſize 
aforeſaid may be precluded. | | ; 


5 a ; And 
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1. And che aforeſaid Robert and Scolaſtica ſay that for that they have ſhewn in Evidence to the Re. 


® Nete, though cognitors atoreſaid ſufficient Matter in Maintenance of the Aſſize aforeſaid, which ſaid Matter the 


— Jn: no aforeſaid William Lark and Fobn Hunt do not deny, nor thereunto in any wiſe anſwer, pray Judg. 


Ido were by the MENT, and that the ſame Jurors thereof may be diſcharged, and that the aforeſaid William Lk 


Demurrer di- and John Hunt of that Aſſize may be convicted, Sc. Whereupon it is ſaid to the Recognitors 


charged there- 


. r Aa ne mapa. Ibis 44 \ — 
— ks oo * PX * «. — — 
z 


from, yet the Aſorelaid that they ſhould _— what Damages the aforeſaid Robert and Scalaſtica have ſultained 


2 Pa as well by Occaſion of the Diſſeizin aforeſaid, as for their Coſts and Charges by them about their 


Damages cond:- Suit in that Behalf expended, if Judgment ſhould happen to be given for the ſame Robert and cy. 


_— — i /aftica in the Plea aforeſaid upon the Evidence aforeſaid, Which ſaid Recognitors ſay upon their 


Ra.Entr.143.a. Oath that if Judgment ſhould happen to be given for the aforeſaid Robert and Scolaſtica in the Pl, 
p! 13- 388. v. aforeſaid upon the Evidence aforeſaid, the ſame Robert and Scolaſtica have ſuſtained. Damages by Oc. 


CS by the ca caſion of the Diſſeizin aforeſaid to 1 3 5. 4 d. and for their Coſts and Charges to 20d. And becauſe 


of Darreſe *-., the Juſtices here will adviſe of and upon the Premiſſes before they give Judgment thereon, Day is 


. 143:thatthemott-given to the Parties aforeſaid” here until the Morrow of the Holy Trinity, to hear their Judg- 


vival Courſe 3, ment thereon, becauſe the Juſtices here thereof not yet, Cc. The ſame Day is given to the Par- 


upon Evidence, to ties aforeſaid here, c. At which Day here came as well the aforeſaid Robert and Scolaſtica, as the 
cucharge the J*- aforeſaid William and Jobn, by their Attornies aforeſaid, And becauſe the Juſtices here will fur. 
ther Enquiry z ther adviſe of and upon the Premiſſes before they give Judgment thereon, Day is further given to 
pes 3 the Parties aforeſaid here until the Octave of S. Michael, to hear their Judgment thereon, becauſe 
may be either the Juſtices here thereof not yet, &c. At which Day the Plaint aforeſaid was adjourned. by the 
5 Writ of the Lady the Queen of common Adjournment here to this Day, viz. from the Day of &.. 
conditionally, or Michael in one Month then next following. At which Day here came as well the aforeſaid Robert 
2 of Dani. and ScelaFica, as the aforeſaid William and Jobn, by their Attornies aforeſaid, And becauſe the Juſ. 
ges when theDe-tices here will further adviſe of and upon the Premiſſes before they give Judgment thereon, Day is 
ns ant v further given to the Parties aforeſaid here until on the Octave of St. Hillary, to hear their Judgment 
it was beld by thereon, becauſe the Juſtices thereof not yet, Fc. At which Day here came as well the aforcſaid 
H i b. ar. Robert and Scolaftica, as the aforeſaid Milliam and Jobn, by their Attornies aforeſaid. And be- 
bees in Can, cauſe the Juſtices here will further adviſe of and upon the Premiſſes before they give judgment 
ore thereon, Day is further given to the Parties aforeſaid here until from the Day of Eaſter in 15 Days, 
A 44. Raym- to hear their Judgment thereon, becauſe the Juſtices here thereof not yet, Sc. At which Day here 
59% came as well the aforeſaid Robert and Scolaſtica, as the aforeſaid William and John, by their Attor- 

nies aforeſaid. And becauſe the Juſtices here will further adviſe of and upon the Premiſſes before 

they give Judgment thereon, Day is further given to the Parties aforeſaid here until the Octave 


of the Holy Trinity, to hear their Judgment thereon, becauſe the Juſtices here thereof not yet, &c. 


W n Caſe upon the foregoing Record was recired thus. Robert Newis and Scolaſtica his 
EY Wife have ſued in this Court an Aſſize of Novel-diſſeizin againſt William Lark and Jobn 
H. C. dei: Hunt, complaining that they were diſſeized of their Freehold in Seurh- Mimmes in the County of 
Land to bis Son Middleſex, and they have made their Plaint of one Meſſuage, two Acres of Meadow, two Acres 
in Tai, Remain” Of Paſture, and two Acres of Wood with their Appurtenances, &c. And the Aſſize was taken by 
his Sons in Tail, Default, and it was given in Evidence on the Part of the Plaintiffs, to prove that they were diſſei- 
4 i zed, that one Henry Clerk Father of the Wife of the Plaintiff was ſeized of the Tenements put in 
Tail, with divers View, and of divers other Lands and Tenements in Urtexeter in the County of Stafferd, and in 
Renesse, Stanmer in the County of Hertford, in his Demeſn as of Fee, and held them of the Biſhop of Lon- 
own Name, with dom in Socage. And being ſo ſeized, in the 4th and, th Years of the Reign of King Philip and Queen 
9 Eu. Mary he made his laſt Will and Teſtament in Writing amongſt other Things, Part whereof follows 
railees alien, fell, in theſe Words. ** Alſo this is the laſt Will and Teſtament of me the ſaid Henry Clerk for and 


wall or 8 concerning the good Diſpoſition of all and ſingular my Meſſuages, Lands, Tenements, and He- 


— donge bong & reditaments in the Counties of Stafford and Middleſex, or elſewhere within the Realm of Eng- 
* — Wall“ land, Sc.“ And by this laſt Will he gave to his Wife for her Life all his Tenements in the Pa- 
be utterlyexclud- riſhes of Oldnam. Buſb and Stanmer in the Counties of Middleſex and Hertford. And he gave to Fran- 


ed from any Be- 


nefit of the De- cis Clerk his Son one Meſſuage and all his Lands in the Pariſh of Uttexeter in the County of Stafford, 
_- * 2 in the Tenure of Jobn Taylor and others, to have to the ſame Francis and to the Heirs of his Bo- 
che Efare hal. dy lawfully begotten, the Remainder to John his Son and to the Heirs of his Body lawfully be- 
immediately gotten, and ſo from Heirs to Heirs in Form following, Alſo he deviſed to his ſaid Son John Cleri 


come to the Par- 2 : F : 0 . - 
ty next in Tail ; as well all his Lands given to his ſaid Wife, after her Deceaſe, as all other his Lands and Heredi- 
both the Sons | Ao 

commit a Forfeiture of their Eſtates, whereupon 8. the Daughter (Wife of the Plaintiff) enters. And held that the ſaid Clauſe of Reſtraint in the Will is not 
a Condition requiring a Re- entry, but a Limitation which vtterly diſſolves and determines the Eftate, and therefore that the Plaintiffs (being next in Remainder) 
may well enter without being driven to their Formedon or other Suit, as they ſhould be upon a Diſcontinuance, becauſe here the Eftate ends by collateral Limita- 
tion, ſo that the AR which ended it by the Limitation could not make a Diſcontinuance, for the doing of the Act and the End of the Eſtate come together at one 
and the ſame Inſtant. 8. C. N. Bendl. on pl. 235. Swinb. 157. Nelf. Lex, Teſtam. 423. Note, in 10 Co, 42. a. it is ſaid that in Hill. 36 Eliz. Roll 339, this 
fame Matter came before the Court of K. B. and was there reſolved by the C. J. and two others of the 7 contrary to the Reſolution here made. Sed guare werita- 
tem, for no Doubt the Caſe there intended is that of Bateman v, Allen in Cro. E. 437. by the Report of which the Matter in Law never came in Queſtion, nor did 


— 


the Judges give any Opinion at all upon it, for the Caſe went off upon a Defect in the ſpecial Verdict. And it appears in Moor 543. pl. 721. where this Cafe came 
before the Court of K. B. in Hill, 38 Eliz. Roll 602. that Judgment was given according to the Opinions of 3 of the J. againſt the C. J. agreeably with the Reſolu- 


tion here reported, and no Mention is there made of apy ſuch Judgment given in Hill. 36 Eliz. as the Ld, Coke ſpeals of. Vide 2 And. 139. 4 Leon. $3. 2 Brownl. 
72. 
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not well digeſting the whole Meaning of this preſent I 
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taments not deviſed withia the Realm of England : To have to the ſame Fobn Clerk, and to his Heirs 
Males of his Body lawfully begotten, ſo that he pay at a certain Time to the ſaid Francis 30 l. And 
for Default of tuch IſTue, the Remainder to the ſaid Francis and to the Heirs Males of his Body law- 
fully begotren, and for Default of ſuch Iſſur, the Remainder to any other Heir or Heirs Males 
of his own Body lawfully begotten, from one to another ſuceeſſively, and to the Heirs Males of 
the Body of ſuch Heirs lawſully begotten; and for Default of ſach Iſſue, and when all ſuch Heirs 
are dead and ſpent, the Remainder to his Daughter Scolaftica (who is now one of the Plaintiffs) 


and to the Heirs Males of her Body lawfully begotten, with divers other Remainders in Tail to 


divers having the Name of Clerk, and at the End the Remiinder to the Maſter and Wardens of his 
Company ot Pewterers of the City of London, (of which he was free) and to their Succeſſors for 
ever. And after that there is this Clauſe in his ſaid Will. And leſt it might appear to ſome 


eſtament and laſt Will, that I have ſome- 

« what inconliderately or not upon good Reipetts entailed theſe my ſaid Lands and Tenements 
« with their Appu tenances, I have thought good here alſo to declare the Conſiderations me there- 
« unto moving, of which the one is, for that I would the ſame my Lands and Tenements ſhould 
as long as might be continue and be amongſt the Name of the Clerks, to the farther Memorial of 
« mine own Name. The ſecond is, that I would none of the Entailees aforeſaid touching the 
ſame to alien, bargain, ſell, waſt, ſeparate, or conſume the ſame or any Part of the ſame, but 
every one ſucceſſively as the Thing ſhall deſcend and happen unto him, her, or them of the ſame 
mine Entailees, honeſtly, quietly, huſhandly, and in reaſonable, frugal, and profitable wiſe dur- 
ing his, her, or their Time, with Thanks cowards me for ſuch my gentle Remembrance of them, 
ſhould uſe and take the Commodity and Profit of the ſame towards his own ſo much Advance- 
ment, and yet alter not nor hinder: my ſemblable good Meaning towards him, her, or them 
that ſhall ſucceed him, her, or them therein; ſince as equally, freely, and at mine own Election 
I may mean and procure ſeverally the Benefit and Commodity of every of them, as beſt,ſeemeth 
me. According to which my Deviſe and Diſpoſing of ſuch my Lands and Tenements I will and 
my whole Mind is, (notwithſtanding whatſoever is aforeſaid) that if any of the ſaid Perſons be- 
fore entailed to my ſaid Lands or Tenements, or their Heirs, do unlawfully vex, diſquiet, or 


40 


cc 


trouble any other of them for the ſame my Lands or Tenemeats, or any Part of them, or mort- 
& age. bargain, ſell, or pledge the ſame my Lands or Tenements, or any Part thereof, or his 
cc n 


T7 


than I ſhall leave it unto them to be uſed and enjoyed, that then and from thenceforth all and 
<« every ſuch Perſon and Perſons, and his or their Heirs, ſu vexing, troubling, or diſquieting that 


other Perſon or Perſons fo entailed with him touching the ſame my Lands and Tenements; in 
« Part or in the whole, or mortgaging, ſelling, pledging, entangling, incumbering, hurtfully 
cc 

ſhall forthwith be clearly diſcharged, excluded, and diſmiſſed as touching the ſaid Entail of mine, 
e and the Conveyance by Words aforegoing of the Entail of my ſaid Lands and Tenements to- 
„ wards him or them to be of no Force, Benefit, or Advantage towards him or them, but the 
« ſame my Lands and Tenements immediately to deſcend and come unto the Party next in Tail 
unto him or them, as effectually as if ſuch diſorderous Perſon or Perſons had never been mind- 
ed of in this my preſent. Teſtament and laſt Will.” And afterwards the ſaid Henry Clerk died, 
the ſaid John Clerk being his Son and Heir, after whoſe Death the ſaid Zohbrn Clerk entered into the 
Tenements put in View, and was thereof ſeized in Tail by virtue of the ſaid Teſtament and laſt 
Will, and he paid to the ſaid Francis the 30 l. according to the ſame laſt Will. And further it was 
given in Evidence that the ſaid Jobn Clerk and Francis by an Indenture ſhewn forth for 300/. cove- 
nanted, bargained, and granted with the ſaid Milliam Lark, that the ſaid John Clerk and Joan his 
Wife, before the Feaſt of St. Luke then next following, ſhould levy a Fine of the ſaid Tenements 
put in View to the ſaid William Lark and to his Heirs, to the Uſe of him and his Heirs, and that af- 
ter the ſaid Fine levied, certain Perſons ſhould recover the ſame Tenements againſt the ſaid William 
Lark, in which Recovery he ſhould vouch to Warranty the ſaid Jobn Clerk, who ſhould enter into 
the Warranty, and ſhould vouch over the ſaid Francis Clerk, who ſhould vouch over the com- 
mon Vouchee, according to the Courſe of common Recoveries, And further a Bill was ſhewn in 
Evidence, by which it appeared that the ſaid Francis had received of the ſaid Fohn his Brother 401. 


«c 


cc 


for his good Will granted to the ſaid William Lark for the buying of the Tenements put in View 


and others; and alſo one Part of the Chirograph of the ſaid Fine levied to the ſaid William Lark 
in the 8th Year of the preſent Queen in Manner before covenanted was ſhewn in Evidence. And 
the ſaid William Lark being ſeized thereby, it was ſhewn that the Recovery with the Vouchers a- 
foreſaid were had and executed againſt the ſaid William Lark by William Gray and Robert Hart. 
And afterwards in the 12th Year of the Reign of the preſent Queen the ſaid Fobn Clerk died 
without Iſſue, after whoſe Death the ſaid Plaintiffs entered into the Tenements put in View, claim- 


ing them by Force of the ſaid Teſtament and laſt Will of the ſaid Hepry Clerk, and by Reaſon of 


the 


tereſt, Poſſibility, or Title of or in the ſame, in Part or in all, or in any undue wiſe entangle, 
or incumber, or hurtfully diſmember, diflipate, or waſt the ſame or any Part thereof, otherwiſe 
« 


diſmembering, diſſipating, or waſting the ſame my Lands and Tenements, or any Part of them, 
cc 
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the Forfaitures of the ſaid ohn Clerk and Francis, and by virtue of the Condition and Limitation 
in the ſaid Teſtament and laſt Will by them broken and not obſerved; upon the Poſſeſſion of which 
Plaiotiffs'the ſaid William Lark and John Hunt re · entered, and expelled them. And it was further 
given in Evidence that the ſame Scalaſtica ſpecified in the ſaid Teſtament and laſt Will, and the ſame 
Scolaſtita' now one of the Plaintiffs," is one ſame Perſon and not divers,” Upon all which Matter ir 
was ſaid on the Part of the Plaintiffs that the Jury ought to find for the Plaintiffs: Arid. the Ga 
William Lart and Jabn Hunt demurrecdtꝭ in Law upon the ſaid Evidence, and the Plaintiffs joined in 
Demutrer. And therupon it was ſaid to the Jury by the Court that they ought to enquire of the 
Damages and Coſts to be adjudged ron the Plaintiffs, if it ſhould happen that Judgment ſhould be 
iven-far them, + whereuþon they aſſeſſed for Damages '13 5. 44. and 20 d. for Coſts, if ſo be that 

| 3+ anriey whe be mired fot che Plaindifs/ /,, dls 06 te LO 
Mich. Term Aud the Matter Was afterwards:argued at the Bar, ſed non interfui. And now this (preſent M. 
9 ebaelmas Term 13 14 Elizabeth it argued by all the Juſtices of the Common-Bench, ar all 
whoſe Arguments L was preſent; except only at Part of the Beginning of the Argument of Dyer Chief 
Juſtice tauching the Exceptions, and therefore as to that which he faid before my coming, I here 

repurt it from the credible Information of others. And beſides the Matter in Law, divers Excep- 
Exception z,. dions were taken at the Bar to the Manner of giving the Evidence, to which the Court argued. The 
Whether Part of fir Exception was; for that the whole laſt Will and Teſtament was not ſneven, but Part of it only, 
4 Teſtament may for the ſhitwing of it commences with this Word (alfo) VS. alſo" this'is the laft Wilt and T. amen: 
dees. Tri. per ef me the ſaid Henry for and cotcerning the good Diſpoſition of all aud fingules my Meſſages, &c. which 
ra 463. Word (o/fo) purports that that which is rehearſed is but a Parr, and that more went before. And 
the Words (Part whereof bere follu) carry this Meaning too. And foraſmuch as the laſt Will 
is the Foundation of the Evidence, it was faid that the Plaintiffꝭ ought to ſhew it fully and entirely 
as it is, for it may be that there is ſome-pther Matter of Subſtance precedent; as a Condition or other 
Circumiſtance, limited to all that which' comes after. For which Reaſon it was faid that the whole 

ought to be nf ww mn. ei do QUROgHtE Dh | een vi * 


4 Ons 3 d in SED Net # 
* Vin. Abr. «it, - But all the Juſtices) argued to the contrary: For the Parry in any Fitle, or Bar, or other Matter, 
FaitM. r. pl aa. where Land or other Thing may be gained or loſt, ſhall not be forced tb ſhew more than that which 
, ſerves his Purpoſe: As in Aſize 's Man ſhall plead in Bar a Feoffmem which is upon Condition, 
22 without making Mention of the Condition in it. And ſo if an Obligation is upon Condition, the 
2nd de nde: Party ſhall declare upon it without mentioning the Condition. 800 if there is an Act of Parlia- 
there cited. ment wherein there ate divers Branches, a Man may make Mention of! one Branch only, if ſo be 
« 8. P. 10. H.. & ſerves for him. But Harper Juſtice ſaid; if in the Ach there is a Proviſo, or an Exception, 
| Ann — or other Matter, which goes to every Branch, there the Party ought to plead ſuch Proviſe, or Ex- 
L4. Raym. 120 ception, or other Matter, becauſe the ſame is Parcel 'of every Branch, fo that the Branch is not per- 
ag ty” 5 fect Law without it: But in Matters of Necord, where the Necord in Part makes for the Par- 
Vin. Abr. tit. ty, as a Fine or Recovery of one Acre where there are 20 Acres in the Record, there the whole 
Sg.. Record ought to be ſhewn, becauſe che Original is entire, and: ſo ib the Record which is grounded 
2 upon it, and therefore it ought to be entirely ſnewn; bur ſo is not the Matter here. And Weſton 
—— Juſtice ſaid, that this which is ſhewn' purports that it is all of the Will which concerns the Land, 
ep IH on (9) for the Stile is, Alſo this is thelaſt Will and'Teſtament\ of me the ſaid Henry for and concerning the good 
there cited, Diſpofttion of all and fingular my Meſſuazes, Lands, Sc. in the Counties of, Sc. or elſewhere within 
the Realm of England, &c. which Words ( all and ſingular) and (within the Realm of England) con- 
tain all the Land, and ſhall be intended all thar/concerns the Land, and that nothing is omitted 
as to Land, and if that which is omitted concerns Goods or Chattles, ix is nothing to the Purpoſe. 
| Wherefore the Exception was difallowed by the Court; 8 45 
Exception 2. Another Exception taken was, for that the Fine levied by John Clerk, whieh was the Cauſe of 
Whether the the Loſs of the Land to him, was not ſhewn under the Seal of the Court or the Great Seal, but 
Chirograph of 2 one Part indented of the Chirograph was ſhewn forth, which the Jurors are not bound to give 
ven in — Credit to, becauſe it wants a Seal; But all the Juſtiees argued againſt the Exception. For in 


teins without ſuch general Iſſue the Jurors may find the Fine of themſelves, if they know of it, although it be 


. c * * 


Pais 463. Vin. not ſhewn by any of the Parties. And if it be true that there is ſuch a Fine, they may find it upon 


Abr. tit. Eri- the Credit of any one who has ſeen it, and the Part indented which is ſhewn forth is the uſual E- 
pl. x. 2 $49.45. vidence of the Truth of ſuch Fine, and becauſe it is only an Inducement-of Truth to the Jurors, 
7 the Party cannot demur upon it, for the Subſtance of the Matter is, that there was ſuch a Fine, 
Hardr, 129. vbich reſts amongſt the Records, and that is the Subſtance of the Matter, and the Part of the Chi- 
8 rograph is but an Image of the Truth. So that inaſmuch as the levying of the Eine, which is the 


Entr. 359. a= Subſtance, is not denied, but confeſſed by the Demurrer, the Jury have good Cauſe to find it, 
rl o. and fronithence it follows that the Defendants had no Cauſe to demur upon it. Wherefore the Juſ- 
© $0 is the Law tices diſallowed the Exception. —_ 1 | | 


& #® „ 
\ * . 


now clearly that I 1] 1.230 F303: * 8 3 | , 
the Jury may find Matters of Record, though not ſhewn in Evidence, contrary to the Opinions formerly, S. P. Hobs 227. 1 Leon, 206, 2 H. H. P. C. 207. Tri. 
per Pais 207, 1 Finch 18 5. 2 Finch 399, 400. Poſt 411 (4). See Vin. Abr. tit, Trial Qf. pl. 3. 5. | The | 
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The third Exception was, for that the Recovery was not ſhewn under the Seal, or at leaſt the Exception 3. 
Roll of it ſhould have been, alledged particularly, ſo that the Court might ſee it, becauſe it is teſi- whether a Re- 
dent in this Court, and they might have informed the Jury of it after they had peruſed it: And v*y may be giv- 
foraſmuch as the Recovery is the Foundation of the Plaintiff*s Title, (for it deſtroyed as well the without Seal. 
Eſtate of Francis Clerk, who came in as Vouchee, as the Eſtate of Jobn Clerk) it ought to have Regels. 
been ſhewn in ſuch Manner as to enforce the Jury to believe it, and becauſe it is not, the Evi- 186. > Finch 
dence is inſufficient in this Point. And of this Opinion was Harper Juſtice. | 1 . 
But all the other Juſtices argued to the contrary. For upon the general Iſſue, as this is here, 2 Mod. Entr. 
the Jury may find Things which prove or diſprove the Seizin or Diſſcizin, whether they be Mat- 35% * an 
ters of Record or otherwiſe, if ſo be they precede the Seizin or Diſſeizin. For ſuch Records 
may be the Cauſe of the Seizin or Diſſeizin, for they make ani! deſtroy a Right, as Fines and 
Recoveries and ſuch like do; and therefore if the Parties don't diſcover them in the Pleading, 
the Jury could not give a right Verdict if they could not find them, and whatever they may 8. P. agreed ' 
take Conuſance of of themſelves may be given in Evidence by Parol, or by Copies, or by other 4150-15 Vine 
Argument of Truth. But in Pleading a Man cannot make himſelf a Title in any Caſe by a T. b. 45. pl. 3. 
Record, without ſhewing it under the Great Seal. © And if a Record be pleaded in Bur, the Party vs. p. style 2a 
ſhall have a Day to bring it in under the Great Seal, as Weſton Juſtice ſaid, and fo he ſhall plead it {7 32%. J: Vine 
without ſhewing it: But ſuch Day to bring it in ſhall not be where it is given in Evidence, but A. b. 6. pl. 1. 2. 
the finding by the Jury is ſufficient, and © they may find it of themſelves, although it is not ſhewn J. b. 48. Pl. 3. 
to them in Evidence; * though perhaps they ſhall not be forced upon Pain of Atraint to find it, e co. Lit. a8. b. 
if it is got ſhewn to them under Seal, but nevertheleſs they may find it, and it ſhall be well done 4 8e, ame 410 
if it is true. And as they may find it, ſo by the ſame Reaſon they may take Inſtruction concern- (e) and theBooks 
ing it from every Circumſtance that carries an Appearance of Truth. And when the Tenants pgs Io 
demur, thereby they confeſs that there is ſuch a Record, ; for a Demurrer upon Evidence goes to. 

the Law upon the Matter, and not to the Truth of the Fact, for it admits that to be true, but , Sos ms 
denies the Operation of the Law thereupon, and if the Party will not confeſs the Truth of the; , ad 
Matter given in Evidence, then he ought to ſay ſo, and put it upon a Jury to be tried, and if Alleya 18. 
they find it to be true where it is falſe, he ſhall have an Attaint; ſo that a Demurrer upon Evidence & x Lev. $7. 
never denies the Truth of the Fact, but confeſſes the Fact, and denies the Law to be with the 31. C. Täler 
Party who ſhews the Fact. So here by the Demurrer he has confeſſed the Recovery, for which Pais * 
Reaſon it is not neceſſary to ſhew it under the Seal, or in the Roll, for it is admitted to be as it is 

alledged. And Walſb Juſtice in his Argument recited the Caſe in“ 26 A. pl. 2. which was before dFitz, Aflizez33. 
cited at the Bar, and was thus; A Man, ſeized of a Meſſuage in Viſe, had Iſſue a Son and two 
Daughters, and died ſeized, having a Wife called Amy, and Amy kept herſelf in by Free-Bench, 

which Cuſtom held Place in the Town of Viſe, the Son, after the Death of the Father, committed 

Felony, and was arraigned and attainted before the Bailiffs of Viſe, and hanged, and had no Iſſue, 

Amy leaſed her Eſtate to one R. and died, and R. continued in Poſſeſſion eight Years after the 

Death of Amy; one of the Daughters died, leaving Iſſue the other Daughter, entered upon R. 

without cla ming any Thing to the Uſe of the Nephew, and R. ouſted her, and ſhe alone brought 

an Aſſize againſt R. and others, and Jointenancy was pleaded by one named in the Aſſize, and 

over to the Aſſize, and all this Matter was given in Evidence, and the Sole-tenancy was found, 

and the whole Matter aforeſaid was alſo found: And as to the Plaintiff's entering into the whole 

to her own Uſe, it was held that ſhe being ouſted ſhould have an Aſſize of the whole; and as 

to the other Matter, ſince the Felony whereof the Jury ſpoke was not pleaded, nor ſhewn forth in 

Evidence ſub pede ſigilli, the Court paid no Regard at all to it; wherefore it was awarded that 

the Feme Plaintiff ſhould recover together with Damages, Sc. And he faid, if it be admitted 

that the Law was fo there, yet it is not like to the preſent Caſe, for there the Aſſize was charged in 
one Court, and the Record of the Attainder was in ancther Court, but here the Jury was charged 

in this Court, and the Record of the Recovery is reſident in the ſame Court, ſo that if the Deten- 

dants would have denied it, it might have been preſently ſeen. And ſo there is a Diverſity. 

But note, there is another Cauſe alſo alledged in the ſaid Book of Aſſizes, viz, for that it was not alledged Noa lane by the 

that the ſaid Attainder before the Bailiffs of Viſe was in a Court of Record, and if this be not material, Nerorter. 

it ſeems to me that the ſaid Judgment was not warranted by Law; for in many Caſes in the Book of 

Aſſizes, and elſewhere almoſt infinitely, Furies have enquired of Matters of Record, and the Judgment 

bas purſued it accordingly. Wheretore the whole Court (except Harper) held that the Evidence 

was good, notwithſtanding the ſaid third Exception. | 

The fourth Exception taken to the giving of the Evidence was, for that the Remainder is Exception 4. | 

only limited to the Wife of the Plaintiff upon Failure of Iſſue, or upon Forfeiture of John A fin deefte 1 

Clerł and Francis, and alſo upon Default of Heir Male of the Body of the Deviſcr lawfully begot- 4: gen Fark 
ten; for which Reaſon the Plaintiffs in their Evidence ought to aver that Henry Clerk had no m_ 


and upon Failure 


other Iſſue Male but the ſaid John and Francis, and as it is, it ſtands indifferent, and may be nr on 
taken as well that he had as that he had not, and if he had any other Iſſue Male, then the Wife and C. comic x 


of the Plaintiff ſhall not take any Advantage of the Determination of the Eſtates of the ſaid John — 
and Francis, but ſuch Iſſue Male ſhall take Advantage of them; wherefore, in order to make Peviſor dies; 


themſelves next to the Eſtates determined, and to enable themſelves to take Benefit of them, the 33 
Plaintiffs ought to aver that the ſaid Henry Clerk had no other Iſſue Male. As if Land is given fora.whomakes 


Title to the Re- 
mainder in Tail, in giving the ſame in Evidence to aver that the Deviſor died without Iſſue Male. Vide Godb. 36. 
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to a Man and to his Heirs Males of his Body begotten, the Remainder to another in Fee, if he in 
the Remainder brings a Formedon in the Remainder, he ought to aver in his Count, and alſo ſhew 
in the Writ, that all the Iſſues are dead; and ſo ought the Plaintiffs here to ſhew in their Evidence 


that Henry | 


many 


Clerk had no other Iſſue Male, And of this Opinion was Harper Juſtice. 

But all the other Juſtices argued to the contrary. For they held that all which the Plaintiff 

, gave in Evidence was to the Intent to per ſuade the Jury that the Plaintiffs had a good Title and 

*> Rel. Abr. Right of Entry. And to this End all the Words of Evidences ought to be inclined, for it can- 

676. pl. 18. not be preſumed that a Man will ſhew a Thing which makes againſt himſelf, but which makes for 

oy him, and what he ſays ſhall be applied a, he intends it, viz. to his own Advantage, or elſe it 

b See Ante 84. would be conſtrued contrary to his Intent; but if it was in a Writ or Declaration, or other 

(2)andncBooks Pleading, Certainty ought to be ſhewn, tor there the Party muſt anſwer to it, and the Court muſt 

<2 0). av. Adjudge upon it, and that which the Party ſhall be compelled to anſwer to, and which is the 

676. fl. 12. Foundation whereupon the Court is to give Judgment, ought, to be certain, or elſe the Party 

R would be driven to anſwer to what he does not know, and the Court to give Judgment upon that 

which is utterly incertain. But where the Matter is ſo far gone that the Parties are at Iſſue, or 

that the Inqueſt is awarded by Default, ſo that the Jury is to give a Verdict one Way or other, 

od there, if the Matter is doubtful, they may found their Verdict upon that which appears the moſt 

4 Kitch. 45z, probable, and by the ſame Reaſon that which is moſt probable ſhall be good Evidence. 80 

6; here, inaſmuch as it is not ſhewn that Henry Clerk had any Iſſue Male beſides the ſaid John and 

Francis, it ſhall not be intended that he had any other, and if it was really ſo that he had any other 

Iſſue Male, the Defendants ſhould have diſcovered it to the Jury on their Part, and without that 

it ſhall not be intended. Wherefore the whole Court (except Harper) diſallowed the ſaid fourth 
Exception. * | 

The Natter in And as to the principal Matter, firſt it was held by all the Juſtices, that where Henry Clerk by 

. his ſaid laſt Will deviſed that if any of them, to whom he had limited his Land, entangle or in- 

cumber it otherwiſe than he had left it to them, that ſuch Perſon ſo doing ſhould be diſcharged, 

excluded, and diſmiſſed touching the Entail, and that the Entail as to him ſhould be of no Force, 

the Acts which are here done, viz. the Bargain, Fine, and Recovery are ſuch Acts as give Title 

and Occaſion to defeat the Eſtates-Tail limited to Jobn and Francis Clerk: For, by the Fine with 

Pr Proclamations the Entail of obs is barrable, and by the Recovery the Tails: as well of Francis 

Clerk as of John Clerk, as to them and the Heirs Males of their Bodies, are defeated, and fo within 

the Words and Intent of the Penalty of the ſaid laſt Will of Henry Clerk. But the great Doubt 

was, whether the Penalty, which Henry Clerk has added to the Act done to take away the Tail, 

be a Condition, or a Limitation and no Condition, and how it ſtands with Law, and who ſhall 

defeat the Tails, and by what Means. And as to this, all the Juſtices argued that it is no Condi- 

tion, for if it ſhould be a Condition, and ſhould be broken by any in Poſſeſſion or in Remainder, 

then the Heir, to whom the Privity of Conditions in Inheritances deſcends, ſhould enter, and 

thereby defeat all the Eſtates. For if a Man makes a Leaſe for Life, the Remainder in Tail, the 

Remainder in Tail, the Remainder in Fee, upon Condition that ſome of them in the Remainder 

ſhall do ſuch an Act, there, if it is not done, the Feoffor and his Heirs may enter, and thereby 

eM.8. H. 7.7. defeat as well the Eſtate in Poſſeſſion. as all the Remainders, © for he that re- enters for a Condi- 

pe Por Keble tion broken is in of ſuch Eſtate as he had before the Condition made, from whence it follows that 

134- Co. Litt, he has defeated all the Eſtates. But here it was not the Deviſor's Intent that all the Eſtates- Tail 

th. ſhould be utterly defeated, for in his Declaration and Diſcourſe made after the Limitation of the 

Eſtates-Tail he expreſſes that his Mind was, that the ſaid Hereditaments ſhould continue in the 

Name of the Clerks, to the Memorial of his own Name; and further he declares, that he would 

not have the Eſtates defeated, but that they ſhould endure in frugal and profitable Manner, with 

Thanks towards him for ſuch his gentle Remembrance of them, and not to hinder his Meaning 

towards the others who ſhould ſucceed ; and beſides this he declares, that if any of tzem attempt 

any Act contrary to his Limitation, the Tenements ſhall come to the Party next in Tail, as if 

ſuch diſorderous Perſon had never been mentioned in his Will. From which Clauſes it manifeſtly 

appears to all to be his Intent, that the Eſtate-Tail of one ſhould not be defeated by the Act of 

another, and the Words of every Man expreſſed in his Will ſhall be taken and expounded accord- 

f Treat, of Wills ing to his Intent and Meaning, from whence it follows that the Penalty expreſſed ſhall not be a 

* Condition to defeat all the other Eſtates. * And hereupon the Caſe in 29 A. pl. 17. was cited by 

s Fitz. Afize Harper and Dyer, where a Man ſcized in Fee of Lands deviſeable deviſed them to one for Term 

dition 171. Vide Of his Life, and that he ſhould be Chaplain, and ſhould ſing for his Soul all his Life, ſo that after 

r his Death the ſaid Tenements ſhould remain to the Commonalty of the ſame Town, to find a 

. Chaplain perpetual for the ſame Tenements, and he died, and the Deviſee being of ſufficient Age 


2 And, 139. 
+ Brow. 6 to be a Chaplain entered into the Tenements, and held them for ſix Years, but was no Chaplain, 
Dy. 227. pl. 36. and the Heir of the Deviſor ouſted him, and the Deviſee brought an Aſſize, and the Heir pleaded 
12 to the Aſſize, and all this Matter was found by the Aſſize, and the Juſtices encouraged the Aſſize 
as much as they could to find for the Plaintiff, and at laſt they ſaid that the Plaintiff was ſeized 
and diſſeized, for there it ſeemed to the Court that the Limitation that he ſhould be Chaplain, 


and ſhould ſing for him, was no Condition, for the Breach whereof the Heir might enter, tor 5 
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he might. enter, thereby the Remainder would be defeated, and it appears that it was not the Intent 
of the Deviſor to defeat the Remainder, becauſe it was given to find a Chaplain perpetual, and 
the Chaplain could not be found perpetually if the Remainder was annulled. * From whence ir » Vie. Abe. tit 
appears. that Words in a Will, which ſeemingly tend to a Condition, ſhall not in the Law be taken Selbe Pont 
for a Condition, when it appears to be the Intent of the Party that the whole Eſtate ſhall nor be N 
defeated. So here the Words of the Penalty ſhall not make a Condition to defeat all the Eſtates. 3 2 
Another Reaſon was alſo given in Proof hereof, and that was, becauſe the Tail was firſt ap- gat, e gi 
ointed to Jobn Clerk, who was his eldeſt Son and Heir, and it was the Intent of the Deviſor that 2 22 
be ſhould be reſtrained from diſcontinuing or barring his Tail, as well as any of the others, and zz Dy. 
if it ſhould be taken to be a Condition, and that there was no other Penalty for the Breach of it 167. Godolph, 
but Entry only, then if the eldeſt Son himſelf, who is Donee and Heir, makes a Feoffment, 7 
thereby the Condition is extinct, for the Title of the Condition paſſes in the Land, ſo that he Tetzw. 317. 
cannot enter for the Condition broken by himſelf contrary to his own Feoffinent, and as he is at rt Wi 
Liberty to make a Feoffment, ſo is he to ſuffer a Recovery, and thereby to bar all the Remainders, 
which would be contrary to the Intent of the Deviſor, who had a Mind that he ſhould be reſtrained 
as well as the others; and therefore, if his Intent may hold Place, it ſhall not be a Condition, but 
there ſhall be ſome other Penalty to the eldeſt Son, which is greater to him than a Condition carries 
along with it, if he breaks the Intent of the Deviſor. And to all the Juſtices unanimouſly agreed 
that it was not a Condition which implies a Re- entry. 5 . 
Further it was moved, that if the Penalty ſhall not amount to a Condition containing a Re- entry, 7 
whether or no it ſhall be a Limitation in Eſtate, and if it be a Limitation, whether Entry is ne- ws 
ceſſary before it be ended, and whether the next in Remainder be privy enough to make Entry. b H. 21. H. 7. 
»Por the Lord Dyer ſaid, if a Man makes a Uiſt in Tail, upon Condition that if the Donee docs 
ſuch an Act his Eſtate ſhall ceaſe, Frowick holds in 21 H. 7. that if he does the Act, his Eſtate 
ſhall not ceaſe before Entry, becauſe it is an Eſtate of Inheritance, which ſhall not ceaſe by Paro 
without an Entry in Fact, but otherwiſe it ſhould be if the Eftate was but for © Life, by the Opi- Vide Contra 
nion of Frewick, as he cited it, for an Eſtate for Life may paſs by Parol, as by Surrender, and ſo a Dr 
may be determined by Parol. 1 | —_ 1 Pol- 
And as to this all the Juſtices argued, that the Clauſe in the Will which ſaith, ** That the Per- 
© ſon mortgaging or entangling ſhall be clearly diſcharged, excluded, and diſmiſſed touching the 
« Entail, and that the Conveyance of the Entail ſhall be of no Force, Benefit, or Advantage to- 
« wards him or them,” ſhall be taken and expounded in Law as a Limitation, that is to ſay, it 
ſhall be taken in Senſe to be a Deviſe to him in Tail, until he mortgage, alien, pledge, entangle, 
incumber, or does the other Acts there expreſſed. And when he ſhall do any of theſe Acts, then the 
Eftate ſhall end as fully as if he had died without Iſſue Male; fo that after the Act done the Right 
of the Tail ſhall ceaſe, and the Tail is merely diſſolved. As if Land is given to a Man in Tail as 
long as F. S. ſhall have Iſſue of his Body, or until J. S. ſhall die without Iſſue of his Body, there 
if J. S. dies without Iſſue, the Land ſhall revert, and the Freehold in Law ſhall be preſently caft 
upon the Donor, ſo that he has the Poſſeſſion in Law before Entry. And as fully is the Eſtate and 
Right of the Entail ended in this Caſe here, when he does any of the Acts, for when the Intent is 
ſhewn by Words, and the Words are not aptly put, then ſuch Senſe ought to be put upon the 
Words as is ſuitable to the Intent; and foraſmuch as in Senſe ſuch Words amount to Limitations, 
they ſhall be taken as a Limitation, and eſpecially when the Caſe is upon a Deviſe, where the © In. See Ante 162 
tent only is regarded, and the Words, although they are not apt in Law for the Matter, ſhall be Antec, 
drawn to the Intent. © For, as Harper ſaid, the Deviſor ſhall be accounted inops conſilii, becauſe cited. 
Men moſt commonly make their Wills when they are at the Point of Death, and have not Time to © See Ante 163, 
ſeck Counſel, for which Reaſon the Law ſha!l be their Counſel, and ſhall interpret the Words, ““. Pott 56: 
and direct the Operation of them according to the Intent of the Party. For in a Man's laſt Vill „,, 525- 
he has Power like unto an Act of Parliament, as Dyer termed it, ſo that the Law ſubmits itſelf to Treat, of Wis 
the Matter, Order, and Form limited in laſt Wills, and requires that the ſame ſhall be obſerved, 2, Fertsſe. Rep. 
Wherefore inaſmuch as it appears here to be the Intent of the Deviſor, that he who does any of = 
theſe Acts ſhall loſe his Eſtate-Tail, the Law, which is deſirous that the Intent ſhould be obſerved, 
lays that the Tail is limited to continue until the Act prohibited is done; and ſo it is conſonant 
to Law. And Dyer reſembled this to the Caſe of an Action cauſa matrimonii prælocuti, where the 
Eſtate ſhall be defeated by the Intent, without an expreſs Condition in Deed. * And fo where s Lit. & 380. 
Land is given to Huſband and Wife during the Coverture, or as long as ſuch a one is Abbot of page. 
ſuch a Place, theſe are Times of Limitations, and the Eſtate ſhall end if the Huſband or Wife die 86. 2 Finch 105. 
in the one Caſe, and if the Abbot be depoſed in the other Caſe. * And each of the Juſtices cited“ 24 (i). 
the laſt Caſe which Fitzberbert puts in the Writ of ex gravi querela in his Natura Brevium, which -B. 2 tte. 
is thus; A Man deviſes Land in London to his Wife for Life, upon Condition that if ſhe marries Dy. 127. fl. 33 
the Land ſhall remain to his Son in Tail, and for Default of ſuch Iflue, the Remainder to the 
right Heirs of the Donor in Fee, the Wife takes Huſband, and ſhe and the Huſband occupy the 
Land, he ia Remainder dies without Heir of his Body, the right Heir of the Donor ſhall have a 
ſpecial Writ of ex gravi querela, directed to the Mayor and Sheriffs of London, rehearſing this ſpe- 
Cl:] Deviſe and the ſaid Matter, commanding them to call the Parties, and to hear them, Sc. 
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and to do right; So, he ſays, it appears that he in Remainder ſhall have Advantage of the Con- 

dition if it be broken, but that ſhall be by way of ſuing this Action, and not of Entry by Force 
of the Condit:on not performed, and the ſaid Writ appears in the Regiſter : And all this appears 

in the ſaid Natura Brevium, And the Juſtices ſa d that the Words of the Condition there mentioned 

are not properly a Condition, but Words of Limitation, ſo that in Senſe the Caſe is thus; A Man 

deviſes Land to his Wife for Term of her Life, if ſhe ſo long continue ſole, and if ſhe marries, 

the Remainder in Tail, the Remainder to his own right Heirs, ſo that there the Marriage is the 
Limitation which determines the Eſtate, and the Remainder there commences upon the Eſtate 

ended. But Dyer ſaid that where it ſeemed to Fitzherbert in that Caſe that the Heir of the 

Donor might not enter, in his Opinion he might well enter. And ſo this is a good Precedent for 

our Caſe, that Words of Condition there put in a Will ſhall not be taken as a Condition, but as 

Moor 252. @ Limitation, for ſo they are moſt conſonant to Law. And Dyer cited a Conveyance which 
Fitz- James, Chief- Juſtice of the King's Bench, cauſed to be made to his Wife in Anno 28 H. 8. 

which he had ſeen, whereby Elizabeth his Wife had an Eſtate for Life with Remainder over, upon 

Condition that if ſhe ſhould make a Diſcontinuance of other Land which was aſſured to her, that then 

her Eſtate ſhould ceaſe, and he in Remainder ſhould enter. And it is to be preſumed that he being 

Chief- Juſtice made this Eſtate with the Aſſent of the other Juſtices who were his Companions, and 

that they took it that the Condition there expreſſed was not a Condition, but a Limitation which 

ſhould end the Eſtate of his Wife, ſo that that being determined, he in Remainder ſhould enter. 

And if it ſhall be ſo in that Caſe where it was by Deed, a _ ſhall it be ſo here where it is by laſt 

Will, in which the Intent rules the Words, and not the Words the Intent. And Harper put many 

»s.P.2Rol. Caſes to prove that the Intent in Deviſes ſhall make Eſtates to paſs contrary to the Rules of the 
. f — Common Law in Deeds or other Gifs. As a Deviſe to one for Life, where there is no ſuch Per- 

— 29, ſon, the Remainder. in Fee, he in Remainder ſhall take the Land, although there is no Eſtate 


vt. Deviſe F. a. Precedent, * And if Land is deviſed in Tail, the Remainder in Tail, and the firſt Deviſee diſa- 
5 grees, he in Remainder ſhall have it. And if one deviſes Land to a Man after the Death of his 


Of. of Exec, Wife, the Wife ſhall have an Eſtate for Life, although it be not given to her, and this is by Reaſon 


420. . of of the Intent. And he alſo cited the Caſe in 10 H. 7. where Ceſtuy que uſe deviſed that his Wife 


T. 4. K. G. 24- Executrix ſhould ſell his Land, and died, and ſhe took another Huſband, and ſhe ſold the Land 


b. Po Gord, do her ſaid ſecond Huſband, and the Sale was adjudged good. * And he alſo cited the Caſe in 


Treat. of Wills 24 Ed. 3. where a Man had Iſſue a Son and a Daughter, and deviſed Land deviſeable to one for 
Te; Rep, Life, upon Condition that if the Son diſturbed the Tenant for Life, or the Executors of their Ad- 
267. Vin, Abr. miniſtration, then the Land ſhould remain to the Daughter, and he died, and the Daughter, after 
Cr the Death of the Tenant for Life, brought a Formedon in Remainder againſt the Son, and alledged 
— —— that he had diſturbed the Tenant for Lite and the Executors, and the Son traverſed it, and there- 
Rate is deviſes upon Iſſue was joined. So that there the Condition took away the Fee out of the Son, and put it in 
— —— the Daughter by the Allowance of the Law, in order to perform the Intent of the Deviſe, although 
Monk, Dy. 127, the Remainder did not veſt when the firſt Eſtate took Effect. And upon this Principle Weſton cited 
pl. 54. bbs the Caſe which is alledged by Fitaberbert tit. Deviſe pl. 18. and is there cited to be in 28 H. 6. viz. 
247. Strange If Land is deviſed to a Man and to his Heirs Males of his Body, and he has Iflue a Daughter, who 
1 has Iſſue a Son, this Son ſhall be inheritable, and yet of a Gift in Tail the Law is otherwiſe, and this 


55. by the Opinions of all the Juſtices in the Exchequer- Chamber. But Dyer denied the Law to be ſo. 
4 T. 47.8.6. for he ſaid there does not appear to be any Intent of the Deviſor that the Son ſhould inherit, and 
96. 8. Dy. 286. he ſaid that the Caſe is not in the Book at large, but Fitzberbert alledged it verbatim out of Statham. 
wh 4 cr. E. And many other good Caſes were cited by Harper and the other Juſtices, which I have forebore to 


473, 2 Brown. recite at large, becauſe it is my Delign only to make a brief Memorandum of the Cauſe of the 
247- I Eq. Abr, . „ * 

216. pl 4. Vin, Reſolution of the Juſtices. latte 

r And Weſton was in ſome Doubt in this Caſe, whether, if Francis Clerk had had a Son, his Son 


2. Treat of Wil ſhould have entered and had the Land by the Intent of the Deviſor, and thereupon whether it 
16. Law of Teſ- 


gamen Ce. 15, ſtould be neceſſary for the Plaintiffs to ſhew in Evidence that Francis had no Iſſue; but Dyer ſaid 


ee Ante g that the Words of the Will are, © That ſuch Perſon and Perſons, and his and their Heirs, ſo 
(c) andtheBooks Rvexing, Sc. ſhall forthwith be clearly diſcharged, excluded, c.“ which Word (Heirs) ma- 
there cited. nifeſts his Intent to be, that for the Offence of the Anceſtor the Heir ſhall be diſinherited: And 
r p. 10. H.7 20. ſo, he ſaid, we ſee that for the Tranſgreſſion of the Father God will puniſh the Children auto 7he 
2195 — Fre- third and fourth Generation, as he ſaith in the Commandments, but that is to be underſtood in this 
2 Brownl. 67. World, for, as touching the Soul, the Son ſhall not bear the Iniquity of the Father. 


£H. 34. E4.3, And all the Juſtices agreed upon the Matter in Law, viz. that the ſaid Clauſe of Reſtraint ſhall 
12 * be a Limitation which ſhall determine the Eſtates, and not a Condition requiring Re- entry, and 


Abr. 32. Vin. that by the ſaid- Acts, viz. the Bargain, Fine, and Recovery, the Eſtates- Tail were ended, and 


8 1 that the Plaintiffs might enter, and ſhould not be driven to any Formedon or other Suit, as they 
Ander Hi. 2. 


l. Ante 27 (d,. ſhould be upon a Diſcontinuance of any other Eſtate-Tail general by Feoffment or Fine, and by dying 
ee without Iſſue after, for here the Eſtate ended by collateral Limitation, ſo that the Act which ends 
M. xr. H. 6 12. the Eſtate by the Limitation cannot make a Diſcontinuance, for the doing of the Act and the End 


N 50 ST of the Eſtate come together at one and the ſame Inſtant ; for the Fine levied by Jobn determined his 


Bro. ibid. 29. Intereſt, and was no Diſcontinuance to Francis, becauſe the Eſtate- Tail of Fobn was not in ee longer 
CowePsInft. 1:4. | 


Nelſ. Lex Teſt. 305, 533. Sed Contra Co, Litt, 25. a. Hob, 32, 33. Godolph. Orph, Le 


| 2 
g. 332, & 3. 336. 357, C11. Wentw, Off, of Exec. 417. 429. Treat. o 
Wills 37. Law of Teſtaments, &c. 69, 70. where the Caſe of 28 H. 6. here cited is denied 33%, 5 336 357 8 | 


to be Law. b. 102. 
than 


4 . 1 


Newis et Ux 


8 — — li. 


: verſus Lark and Hunt. in C. B 415 


We 


than the Fine took Effect, and it being determined could not be diſcontinued as to him, or the 
other, or him in Remainder, and the Recovery determined the Eſtate of Francis which preceded, 
aad fo there is no Diſcontinuance to retard the Entry of the Plain tiff. | 
And afterwards Judgment was prayed for the Plaintiffs, and the Court ſaid that they ſhould 
have Judgment, and they were of Opinion to give Judgment for them. And then it was ſhewn 
that there was a Fault in the original Writ, for the Writ was, And ſummon you them by good Sum- 
” moners, that they may be then before our aforeſaid Fuſtices at Weſtminſter, Sc. and in the Writ there 
was no Mention before made of the Juſtices, ſo that (aforeſaid) was ſuperfluous, “ and it was ſaid + See Hob. 28, 
that it made the Writ abatable. . And this Exception only delayed the Judgment, but did not 4 Mes. 26 
|] diminiſh the Credit of the Opinions of the Juſtices touching the principal Matter. Which Writ, — 


with the Return thereof and the Panel, here follows. 1 areo 


150, at the Top 


Elizabeth by the Grace of God of England, France, and Ireland Queen, Defender of the Faith, 
&c. To the Sheriff of Middleſex greeting. Robert Newis and Scolaſtica his Wife have complained 
to us, that William Lark Gentleman and Fohn Hunt unjuſtly and without Judgment have diſſeiz- 

ed them of their Freehold in South - Mimmes within 30 Years now laſt paſt: And therefore we 
command you that if the aforeſaid Robert and Scolaſtica ſhall make you ſecure of proſecuting their 
Claim, then that you cauſe that Tenement to be reſeized of the Chattles which within it were 
taken, and it with the Chattles to be in Peace until Vedneſday next after one Month of Eaſter 
next to come. And in the mean time that you cauſe 12 free and lawful Men of that Neighbour- 
hood to ſee the ſaid Tenement, and their Names to be impannelled ; and ſummon you = by 
good Summoners that they may be then before our (aforeſaid) Juſtices at Weſtminſter, ready 
therein to make Recognition. And put by Gages and ſafe Pledges the aforeſaid William and 
Jobn, or their Bailiffs, if they cannot be found, that they may be then there to hear that Recog- 
nition. And have you there the Summoners, the Names of the Pledges, and this Writ. Wit- 
neſs ourſelf at Weſtminſter the 23d Day of March in the 12th Year of our Reign. . 


Lutzych. 


Buy R. Rede, becauſe it is affirmed that the Tenements within ſpecified do not exceed the Value 
of 40 8. by the Year. ms 


_ Pledges of proſecuting ſ 


John Doe. 
Richard Roe. 


The within named William Lark and John Hunt have nothing, nor either of them has any Thing 
in my Bailiwick, by which they or either of them may be attached, nor have they or either of 
them any Bailiff or Bailiffs, nor are they or either of them found in my ſame Bailiwick. The Re- | 
ſidue of the Execution of this Writ appears in a certain Panel to the Writ annexed, 


Henry Becher ©. 

The Anſwer of J William Dan * 

The Names of the Recognitors of the Aſſize of Novel Diſſeizin between Robert Newis and Sco 
laſtica his Wife Plaintiffs, and William Lark Gentleman and 7ohn Hunt Defendants, for Tenements 
in South- Mimmes. 


Summoners of the Jurors . 


John Ben. 
Richard Fen. 
Manucaptors of the Jurors William af and 


Hugh Fly. 
The Endorſement on the Back of the Names of the Jury. 
Let the Aſſize be taken by Default, &c. 


Adjourned until Wedneſday next after the Feaſt of the Apoſtles Philip and James, and further 
adjourned until Friday next after the Feaſt of the Aſcenſion of our Lord, | 


5 O | A Report 


The Pleadings; Bracebridge vcrſus Cook. 


Warwick, 
Same Precedent 
Raſt. Entr. 256. 


1 


Iſſue on Not 
Guilty. 


Paſtea. 


A Report of a Judgment given, and of the Cauſes thereof, in the King's Bench in Trinity 


in the 4th Year of the Reign of Lord Edward 6. late King of 1 at Kinſbury a 


— 


Term in the 14th Year of the Reign of Queen Elizabeth, upon a ſpecial Verdict found in 2 
Bill of Ejectione firme there brought by Anticle Bracebridge Plaintiff againſt Richard 


; Cook otherwiſe Smith Defendant, upon an Ejectment of a Houſe and 30 Acres of Land, 


20 Acres of Meadow, and 40 Acres of Paſture with the Appurtenances 'in Kinſbu ry in 
- the County of Warwick. And the Record 3s entered in Michaelmas Term 13 & 14 Eliza- 


beth, Rot, 325, and was as follows, 


DE it remembered, that otherwiſe, viz. in the Term of St. Michael laſt paſt, before the Lady 

the Queen at Weftminſter came Anticle Bracebriage Gentleman by Richard Beſt his Attorney, 
and produced here in the Court of the ſaid Lady the Queen then there his certain Bill againſt 
Richard Cook otherwiſe Smith in the Cuſtody of the Marſhal, &c. of a Plea of Treſpaſs and t,je&- 
ment of a Farm; and there are Pledges of proſecuting, viz. Jobn Doe and Richard Roe, Which 
ſaid Bill follows in theſe Words, /s. Warwick js. Antiicle Bracebridge Gentleman complains of Rich. 


ard Coat otherwiſe Smith in the Cuſtody of the Marſhal of the Marſhalſea of the Lady the, Queen 


before the Queen herſelf, for this, viz. whereas one Thomas Bracebridge of Ninſbury in the County 
aforeſaid Eſquire was ſeized in his Demeſn as of Fee of and in one Meſſuage with the Appurte- 
nances in Kinſbury aforeſaid, and of and in 30 Acres of Land, 20 Acres of Meadow, and 40 Acres 


of Paſture with the Appurtenances in Az»/bury atoreſaid, late in the Tenure. or Occupation of 


Thomas Smith; and being ſo ſeized thereof, the ſame Themas Bracebridge the 26th, Day of Auguſt 
oreſaid, by 
aring Date the ſame Day and 


his certain Indenture ſealed with the Seal of him the ſaid Thomas, 


Tear, demiſed, granted, and to Farm let the Meſſuage aforeſaid and other the Premiſſes with 
the Appurtenances to George Grifith of Wichenore in the County of Stafford Knight, by the Name 
of one Meſſuage or Tenement called the Cliff in Kinſbury aforeſaid then in the Tenure of the ſaid 


Thomas Smith : To have and to hold the aforeſaid Meſſuage and other the Premiſſes with the Ap- 
purtenances to the aforeſaid George Griffith Knight, his Executors and Aſſigns, from the Feaſt of 
Se. Michael the Archangel next following the Date of the ſaid Indenture, unto the End and Term 


of 70 Years from thence next following and fully to be compleat. By virtue of which ſaid Demiſe 


the ſame George into the Meſſuage aforeſaid and other the Premiſſes with the Appurtenances, after 
the aforeſaid Feaſt of St. Michael the Archangel, entered, and was thereof poſſeſſed; and being ſo 
thereof poſſeſſed, the ſame George afterwards, viz. the 14th Day of November in the aboveſaid 4th 
Year of the Reign of the ſaid late King Edward 6. at Kinſbury aforeſaid, by his certain Indenture 


ſealed with the Seal of him the ſaid George Grifith, bearing Date the ſame Day and Year, demiſ- 


ed, granted, and to Farm let the Meſſuage aforeſaid and other the Premiſſes with the Appurte- 


'nances, by the Name of his ſaid late Meſſuage or Tenement with the Appurtenances called the 


Cliff in Kinſbury aforeſaid, to the aforeſaid Aniicle Bracebridge : To have and to hold the aforeſaid 
Meſſuage and other the Premiſſes with the Appurtenances to the aforeſaid Anticle Bracebrid-e, his 
Executors and Aſſigns, from the Feaſt of the Annunciation of the bleſſed Virgin Mary next follow- 
ing the Date of the ſaid Indenture for and during the whole Term aforeſaid of the ſaid George 
then to come of and in the Premiſſes. By virtue of which ſaid Demiſe and Grant the ſame Auticle 
Braccbridge into the Meſſuage aforeſaid and other the Premiſſes with the Appurtenances, after 


the aforefaid Feaſt of the Annunciation of the bleſſed Virgin Mary, entered, and was thereof pol- 


ſeſſed, until the aforeſaid Richard Cook otherwiſe Smith afterwards, viz. the 26th Day of Neven: 
ber in the 12th Year of the Reign of the ſaid Lady the Queen now, with Force and Arms, &c. 
into the Meſſuage aforeſaid and other the Premiſſes with the Appurtenances upon the Poſſeſſion - 


of the ſaid Anticle thereof entered, and the ſaid Anticle from his Farm aforeſaid, his Term a'ore- 


ſaid therein not yet ended, ejected, expelled, and amoved, and the ſaid Article from the Poſſeſ- 
ſion thereof held out, and yet holds out, and other Wrongs to him did, againſt the Peace of the ſaid 


Lady the Queen now, and to the Damage of the ſaid Anticle 60 l. and therefore he brings Suit, &c. 


And now this Day, viz. Tueſday next after the Octave of Sr. Michael in this ſame Term, until 


which Day the aforeſaid Richard Cook had Leave to imparl to the Bill aforeſaid, and then to an- 
ſwer, &c. before the Lady the Queen at Weſtminſter came as well the aforeſaid 4»:icle by his At- 


torney aforeſaid as the aforeſaid Richard Cook otherwiſe Smith by Michael T.owe his Attor- 
ney. . And the ſame Richard Goo otherwiſe Smith defends the Force and Injury when, &c. 
and ſays that he is not guilty thereof, and of this he puts himſelf upon the Country, and the 
aforeſaid Anticle likewiſe, &c. Therefore let a Jury come thereon before the Lady the Queen at 


. Weſtminfter on Wedneſday next after the Octave of St. Hillary, and who neither, &c. to recog- 
nize, &c. becauſe as well, &c. The ſame Day is given to the Parties aforeſaid there, &c. After- 


wards at the Day and Place within contained before James Dyer Knight Chief Juſtice of the Lady 
the Queen of the Bench, and Nicholas Barham one of the Serjeants of the ſaid Lady the Queen at 
Law, Juſtices of the Lady the Queen aſſigned to take Aſſizes in the County of Y/arwick, by the 

. | 10 8 g | Form 


f 


— Sw „* 2 — FI — 1 


Bracebridge ver/#s Cook. in B. R. 


Form of the Statute &c. came as well the within named Article Bracebridge by Thomas Foſter his At- 
torney, as the within written Richard Cook by Thomas Callow his Attorney. And the Jurors of the "CN 
Jury whereof Mention is within made being called likewiſe came. Who to ſay the Truth of the Pei Verdi. 
within contained being choſen, tried, and ſworn, ſay upon their Oath that the within named 
Thomas Bratebridge was ſeized of the Tenements aforeſaid within ſpecified with the Appurtenances 
in his Demeſn as of Fee. And being ſo thereof ſeized, the ſame Thomas Bracebridge within ſpeci- 
_ fied, the 26th Day of Auguſt in the 4th Year of the Reign of the within named late King Ed 
ward 6. within ſpecified, demiſed to the within named George Grifith the Tenements aforeſaid 
with the Appurtenances : -To have and to occupy to the, ſame George Grifith and his Aſſigns from 
the within ſpecified Feaſt of Str. Michael the Archangel then next following until the End and Term 
of 60 Years from thence next following and fully to be compleat. By virtue of which Demiſe 
the ſame George Griffith was of the Tenements aforeſaid with the Appurtenances poſſeſſed ; and 
being ſo thereof poſſeſſed, and the aforeſaid Thomas Bracebridge being ſeized of the Reverſion of 
the Tenements atoreſaid with the Appurtenances in his Demeſn as of Fee and Right, the ſame 
George the within written 14th Day of November in the aboveſaid 4th Year of the Reign of the 
aforeſaid late King Edward 6. granted all his Eſtate, Intereſt, and Term of Years, which he then 
had to come of and in the Tenements aforeſaid with the Appurtenances, to the aforeſaid Anticle 
' Bracebridge, and to one Joice then Wife of the aforeſaid Thomas Bracebridge. By virtue of which 
Grant the aforeſaid Thomas Bracebridge and 7ozce in Right of the ſame Joice, and the ſame Article 
in his own proper Right, were of the Premiſſes aforeſaid poſſeſſed. And they being ſo thereof pol- 
ſeſſed, the atoreſaid Joice afterwards died, after whoſe Death the aforeſaid Thomas Bracebridge like- 
wiſe died, afrer whoſe Deaths the aforeſaid Anticle Bracebridge, claiming the Tenements aforeſaid 
with the Appurtenances by Reaſon of the Grant aforeſaid by the aforeſaid George Griffith to the 
ſame Anticle and to the aforeſaid Foice in Form aforeſaid made, into the ſame Tenements with the 
Appurtenances entered, and was thereof poſſeſſed, until the aforeſaid Richard Cook, the within writ- 
ten 26th Day of November in the within written 12th Year of the Reign of the ſaid Lady the 
Queen now, into the Tenements aforeſaid with the Appurtenances upon the Poſſeſſion of the afore- 
ſaid Anticle thereof re-entered, and the ſaid Article from his Farm thereof ejected. But whether the 
Entry and Ejectment of the aforeſaid Article be an Ejectment of the whole Tenements aforeſaid with 
the Appurtenances, or of a Moiety of the ſame Tenements with the Appurtenances, or not, the ſame 
Jurors are wholly ignorant, and therein they pray the Advice and Diſcretion of the Juſtices aforeſaid 
and of the Court, &c. And if upon the whole Matter aforeſaid inForm aforeſaid found it ſhall ſeem 
to the ſame Juſtices that the ſame Ejectment of the aforeſaid Anticle is an Ejectment of the ſame 
Anticle out of the whole Tenements aforeſaid with the r then the ſame Jurors 
fay upon their Oath that the aforeſaid Richard Cook is guilty of the Treſpaſs and Ejectment within 
ſpecified in the whole Tenements aforeſaid with the Appurtenances, as the ſame Article within 
complains againſt him, and then they aſſeſs the Damages of the ſaid Anticle by Occaſion of the 
ſaid Treſpaſs and Ejectment, beſides his Coſts and Charges by him about his Suit in this Behalf 
expend-d, to 67, and for thoſe Coſts and Charges to 20 3. And if upon the whole Matter afore- 
faid it ſhall ſeem to the Juſtices aforeſaid that the ſame Ejectment of the aforeſaid Anticle is an 
Eject ment of the fame Article out of the Moiety only of the ſame Tenements with the Appurte- 
nances, then the ſame Jurors ſay upon their Oath that the aforeſaid Richard Cook is guilty of the 
Treſpaſs and Ejectment within written of and in the Moiety of the Tenements aforeſaid with the 
Appurtenances, as the ſame Anticle within complains againſt him, and then they aſſeſs the Da- 
mages of the ſaid Anticle by Occaſion of the ſaid Treſpaſs and Ejectment thereof, beſides his Coſts 
and Charges by him about his Suit in this Behalf expended, to 60 5. and for thoſe Coſts and Char- 
ges to 20 5. &c. and then the ſame Jurors further ſay that the aforeſaid Richard Cook is not guilty 
of the Treſpaſs and Ejectment within ſpecified of and in the other Moiety of the Tenements afore- 
faid with the Appurtenances, as the ſame Richard within has alledged, &c. 


e 


: | „ San CAST. 
T appears by the Record that the Plaintiff has declared upon a Leaſe for 70 Years made by Huſband makes 


1 Thomas Bracebridge to Sir George Griffith Knight the 26th Day of Auguſt Arno 4. Edw. 6. to have 133 2 
and to hold from the Feaſt of St. Michael the Archangel then next following; by Reaſon whereof Sir te Term to the 


George, after the ſaid Feaſt of St. Michael, entered, and was poſſeſſed. And being ſo poſſeſſed, he the ago * 


14th Day of November in the ſaid 4th Year of the Reign of King Ea. 6. demiſed and granted the Stranger, the 


ſaid Tenements to the ſaid Plaintiff, to have and to hold from the Feaſt of the Annunciation of n 
our Lady then next following during all the ſaid Term then to come; by Reaſon whereof the Stranger ſur- 


Plaiariff after the ſame Feaſt entered, and was poſſeſſed until the Defendant the 26th Day of No- OO 


vember in the 12th Year of the Reign of the preſent Queen ouſted him. The Defendant pleaded, —＋ the whale 
not guilty, and the Matter was tried by Ni Prius in the County of Warwick, where the Jury for the med. 


or the immedi- 


gave a ſpecial Verdict, and found that the ſaid Thomas Bracebriage was ſeized in Fee, and made e Edate of In- 


| 4 "hp g 5 . . . herit in th 
the Leaſe to the ſaid Sir George Griffith, as it was ailedged in the Declaration; but they found — Bones 


. merge the Wife's 
Moiety of the Term, and fo diſſolve the Jointenancy between the Wife and the Stranger, but the ſame continued notwithſtanding the Coverture, and fo the Stren- 
ger has Title to the whole by Survivorſtap. S. C. Vin. Abr. tit, Merger G. pl. 6, 


5 further, 
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418 Trinity Term 14 Elizabeth. in B. R. 


* 


further, that the ſaid Sir George made the Grant the ſaid 14th Day of November to the ſaid Plain. 
tiff and to Foice then Wife of the ſaid Thomas Bracebridge the Leſſor, by Reaſon whereof the ſaid 
Thomas Bracebridge and Joice in Right of the ſaid Force, and the Plaintiff in his own proper Right, 
were poſſeſſed of the Premiſſes, and afterwards the ſaid Foice died, and after that the ſaid Thomaz 
Bracebridge died, whereby the ſaid Plaintiff claiming the*whole continued in Poſſeſſion until the De- 
fendant the ſaid 26th' Day of November ouſted him. But whether this Ouſter ſhall be ſaid an E. 
jeAment of the Plaintiff out of all the Tenements, or only out of the Moiety of them, or not, 
the Jurors were ignorant, and they prayed the Advice and Diſcretion of the Juſtices, and if it 
ſhould ſeem to the Juſtices that the ſaid 2 ſhall be ſaid an Ejectment of the Plaintiff out 
of all the Tenements, then they ſaid that the Defendant was guilty of the Treſpaſs and Ejectment 
within ſpecified, as the Plaintiff has alledged, and then they aſſeſſed Damages to 61. and Coſts to 
205. And if it ſhould ſeem to the Juſtices that the ſaid Ejectment ſhall be ſaid an Ejectment of 
the Plaintiff out of the Moiety of the Tenements only, then they ſaid that the Defendant was 
guilty of the Treſpaſs and Ejectment for the Moiety, and then they aſſeſſed Damages to 2 J. and 
Coſts to 20 3. and then they ſaid that he was not guilty of the Treſpaſs and Ejectment within ſpe- 
cified of and in the other Moiety of the ſaid Tenements. | 
And whether the Plaintiff ſhould have Judgment upon this Verdict for the Moiety only, or for 
the whole,” was often debated the laſt Eaſter Term, and this Term alſo. And for the one Moiety 
the Title of the Plaintiff was held to be good without Queſtion, but the Doubt lay upon the other 
Moiety which the Wife had, viz. whether the Title of the Plaintiff ſhould be good as to that, 
or not, for if the Plaintiff has not a good Term in that Moiety, then he cannot have Judgment 
to recover the ſame Moiety. And as to the Right and Title thereof the Matter was divided into 
two diſtin& Points. ee ele Ne | 
The Points erf The firſt was, when Sir George Griffith had a Leaſe for Years of the whole, and granted over 
Gs Cate, his Eſtate to a Feme-covert and another, (admitting that the Huſband had not the Reverſion 
thereof) whether or no thereby the Term remained in Jointure, or if the Jointure was diſſolved by 
the Intereſt of the Huſband. © FC — . 8 
The ſecond was, (admitting that it continued in Jointure in ſuch Caſe) whether or no the im- 
mieediate Freehold and Inheritance which the Huſband had ſhall merge the Term which the Wife 
' ® x Finch 30. had in the Moiety, and fo diſſolye the Jointure between the Wife and Article the Plaintiff. "I 
ew ge And as to the firſt Point, the Court held the Law to be, that if a Man who has a Leaſe for 
Vin. Abr. tit, Years grants his Term to a Feme-covert and another, or if a Feme-ſole and another are Jointe- 
133 E. nants for Years, and ſhe takes Huſband, the Jointure is not diſſolved, but continues, and the 
- Survivor of the Wife or of the Stranger ſhall have the whole Term in that Caſe, becauſe a Term 
Plow. Geer tor Years is a Chattle real, in which Caſe the Marriage of the Wife ſhall not © deveſt the Term 
8265. out of the Wife, but ſne has an Eſtate in it as ſne had before, ſo that if a Stranger ouſts them, 
Ante 191 (z). * the Wife ought to join with the Huſband in bringing an Ejectione firme, and the Wife ſhall have 
4 x Finch zo. Judgment as well as the Huſband : And if a Woman who has a Term for Years takes Huſband, 
2 Finch 42. the Huſband cannot deviſe the Term to another by his Teſtament, for the Wife at the Time of his 
8 Death, and before his Death, had an Eſtate in her, which ſhall prevent the Deviſe and fruſtrate it; 
164. and if the Huſband in his Life time had granted a Rent-charge out of the Term, the Wife Sur- 
1 ſhould avoid the Charge and all other Incumbrances, for ſhe being the Survivor is remitted 
304. pl. 4. Cro. to the Term, which the Coverture does not deveſt out of her. * But otherwile it is of Chattles 
© 344. 7 Finch:erſonal, for if a Woman who has perſonal Goods takes Huſband, the Law deveſts the Property 


30. 2 Finch 43. 


Godo!ph. Orph. out of the Wife, and veſts it in the Huſband only. And fo is it if a Stranger gives perſonal 
+ © 38g Goods to a Feme-covert and to another, the Jointure is preſently ſevered by the Law, ſo that the 


Of. of Exec. whole ſhall not go to the Survivor of the Wife or the other, but the Huſband and the other are 
2 2,501: Tenants in Common preſently, and the Title of ſuch of them as firſt dies ſhall go to the Execu- 
the Opinion of tors: For Chattles perſonal are eſteemed in Law of leſs Value, and are of a baſer Degree than 
e real, and fo there is a Diverſity between them. Wherefore here inaſmuch as this is a 
M. „ H. 6. Chattle real, the Coverture of the Wife makes no Severance of the Jointure, nor is it any Impedi- 
1, 2. pl. 6. Fitz. ment to the Plaintiff's having the whole as Survivor, if ſo be the other Point does not hurt him. 
=% 1 1 . And as to this, it was ſaid that the Caſe is no other than this, viz. if the Leſſor, who has the 
52. Fita. Ibia. a. Fee · ſimple, marries with a Woman his Leſſee for Years, or if the Huſband makes a Leaſe for 
4 l Years, and the Leſſee grants his Eſtate to the Wife of the Leſſor, whether this ſhall extinguiſh 
x Kol. Abr. 44. the Leaſe for Years, or not, for if it ſhall, the Moiety of the Leaſe in our Caſe is extinguiſhed and 
2 Se 346: J. merged by the immediate Inheritance which the Huſband had in the Land. And the Court held 
30. 2 Finch 43. the Law to be, that the immediate Eſtate of Inheritance which the Huſband here had ſhall not 
1 Bac. Abf. 28). merge or extinguiſh the Moiety of the Term which the Wife had, any more than in the other 
. 2 f. . Caſes aboveſaid, becauſe he had the Inheritance in his own Right, and the Term in Right 
29. pl. 4. be, Of his Wife, in which Caſe the Freehold and Inheritance of the Huſband, wherein the Wife 


———— = has nothing, ſhall not merge the Term of the Wife. For the Law which carries in itſelf Reaſon 


7 fo. 24. Dy. j. and Equity will not do Prejudice to another, and here the Wife is other than the Perſon who has 
pl. 5. Co. Litt. 7 

185. b. 300. a. 351.b. 2Brownl. gr. 1 Finch 29, 30. 2 Finch 42, 43. Godolph. Orph. Leg. 30. 1 Bac. Abr. 289. Cowel's Inſt. 26. h x Finch 30. 2 Finch 43+ 
i That the Inheritance in the Huſband does not extinguiſh the Term for Years in the Caſe here, See Co, Litt, 338. b. 1 Rol. Abr. 934. pl. 11, 12. 2 Rol. R. 472. 
Cro. J. 275, 3 Bac. Abr. 455, 456, Godb, 2, per Manwoed, 4 Leon. 38, per Idem. Jenk, 73. Hetl. 36. Vin. Abr. tit. Merger G. pl. 6. 
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the Inheritance, and the Marriage of Huſband and Wife is a laudable Thing, for which Reaſon 
the Law will not prejudice the Wife in her Chattles real, which are Things of Continuanee; and | 

of more Value and Worth than Things perſonal. * Nevertheleſs the Huſband himſelf might « That the Hut- 
have given away the Wife's Term by an expreſs Act, as if he had made a Feoffment of the Land, band may during 


of anew Leaſe, or the like, but foraſmuch as he has not done this nor any Thing elſe with the 3 | 
Land, and has made no Diſpoſition at all of it, but has left it to the Judgment of the Law, the wal of his Wite, 


Law will preſerve the Eſtate of the Wife, which Eſtate, as to her, -is disjoined from the Freehold hd hee | 
and the Fee ſimple. f = 10 En 
And yet it was objected on the Part of the Defendant; that during the Coverture the Term ©. __ 1 Finch 
which the Wife had in the Moiety was ſuſpended, ſo that upon the Ouſter Auticle the Plaintiff 22 Rd wg 
alone ought to have an Ejectione firme for the Moiety, and the Huſband and Wife could not join 363 F, f. 8 
in the Suit, but the Huſband ſhould be driven to his Action real upon the Ouſter, and could have **< Abr. 288. 
no Action in Reſpect of the Term, becauſe the Term was ſuſpended for the Moiety: And foraſ- BC. Abr. a87. 
much as during the Coverture the Term was ſuſpended for the Moiety, the Huſband (it was ſaid) 
might have had an Action of Debt againſt Anticie, or might have diſtrained him for the Moiety 
of the Rent teſerved, if any Rent was reſerved, for that which is ſuſpended is not in Efſe for the 
Time, and if the one Moiety of the Term was not in Eſſe during the Time 'of the Coverture, 
from thence it follows that for the Time there was a Severance of the Jointenancy of the Term, 
and if ſo, then Anticle the Plaintiff, during the Coverture, ought to have paid the Moiety of the 
Rent reſerved for that Moiety which was in Eſſe, and from thence the Counſel for the Defendant 
inferred, that if, during the Coverture, there was a Severance of the Jointure, becauſe the one 
| Moiety was in Efſe, and the other was ſuſpended, then Anticle the Survivor ſhall not have the 
whole by Survivorſhip, © for no Jointenant ſhall have the Part of the other as Survivor, except 45. p. Co. Lit. 
the Thing be in Jointure at the Inſtant of the Death of him that dies firſt: * As if a Man has a 188. a. 
Rent in Pee out of Land, and grants it to the Tenant of the Land and to another in Fee, if the 48. P. x Rol. 
Tenant of the Land dies, the other ſhall not have the whole as Survivor, becauſe the Rent as to --_ wg 
the Moiety merged in the Land, and for the other Moiety was in Ee; and foraſmuch as it was not 188. a, Davis 
in Jointure at the Time of the Death of him that died firſt, the Survivor ſhall have only the?“ 
Moiety of the Rent which he had before; ſo here, (it was ſaid by them) if the Moiety of the Wife 
was ſuſpended, and not in Jointure with the other Moiety at the Time of the Death of the Wife, 
then Anticle the Survivor cannot have the Moiety which the Wife had,  _ | 
But this Objection and the Reaſoning thereof was not allowed, becauſe the Term here cannot be 
reſembled to the Caſe of a Rent. For when a Rent is granted to the Tenant of the Land and to 
another, the Rent for the Moiety is merely extinct for ever, if the Tenant has as great an Eſtate 
in the Land as he has in the Rent, and if ſo be he has a leſſer Eſtate, then the Moiety of the Rent 
is ſuſpended for the Time, and that which is aſended is not in E bor the Time: and that a 
is not in Ee cannot be in Jointure for the Time of its Non-exiftence, But here the Land was in 
Jointure, and was always in Eſſe, and could not be in Suſpenſe, or want Exiſtence, but here there 
were divers Times in the Land, for Article and the Wife had one Time in the Land, viz. a Leaſe 
for 70 Years, and the Huſband after that had another Time in the Land, viz, a Time infinite, 
which was a Fee-ſimple, © which Time infinite ſhould merge any other leſſer Time which the . pi, 4. b. 
Huſband had ſingly in the Land in his own Right, as a Time for Years or for Life; but here the 
leſſer Time was not in him ſingly, but it was in his Wife and Azticle, and he had nothing in that 
leſſer Time but by Reaſon of his Wife, and then his greater Time, which is infinite, ſhall not merge 
the leſſer Time which his Wife and Article had, but it ſhall continue for the Benefit of the Wife, 
and for the Preſervation of her Intereſt : So that there 1s no Suſpenſion of the Time, bur there is 
| firſt one Time, viz. 70 Years in the Wife and Anticle, and afterwards another diſtin& Time in the 
Huſband, viz. a Time infinite commencing after the firſt Time, which ſhall not drown the firſt 
Time, but the ſame ſhall continue by good Reaſon for the Benefit of the Wife and Anticle, inaſ- 
much as the ſeveral Times are to ſeveral Purpoſes, and tend to ſeveral Benefits. 
But as to the Caſe put of having the Moiety only of the Rent, during the Coverture, which 
Thomas Bracebridge reſerved, that is upon another Reaſon, viz. foraſmuch as Thomas Bracebridge, 
the Huſband, had the Occupation'of the Land per my et per tout for the one Moiety, and Anticle 
had the like for the other Moiety, it was reaſonable that Article ſhould pay the Moiety of the Rent 
for the Moiety of the Profits of the Land which he had, and that the Huſband ſhould loſe the other 
Moiety of the Rent, becauſe he had the Moiety of the Profits of the Land, fo that the Reaſon 
thereof ſtands upon Apportionment, which is another Ground of Law than the Suſpenſion or Ex- 
tinguiſhment of the Land. 
And although it ſhould be admitted, that upon an Ejectment, during the Coverture, the Huſ- 
band and Wife ſhould not join with Anticle in an Zjectione firme, that is upon another Ground of 
Law alſo, for inaſmuch as the Ejectment is a Diſſeizin to the Huſband of the whole Land, he ſhall 
have an Aſſize or a Writ of Entry upon a Diſſeizin for the whole Land, and ſhall take from the 
Diſſeizor all chat he had gained by the Diſſeizin, viz. the Fee- ſimple, which Suit being of a higher 
Nature, the Law adjudges it more fit for the Huſband to take it, than the other Suit of Ejectione 
firme, by which he could but recover Part of the Eſtate taken from him, and Anticle might have 
an Ejedtione firme for his Moiety, and recover his Damages for the ſame; ſo that the Severance in 


the Action reſts upon another Conſideration. * And note that if two, who have Land to them t M. 46, £4. 3. 


| A1. b. Per Finch- 
den. H. 34. H. 6. 31. b. Per Danvers, M. 3 Ed, 4+ 10, a, Dy. 9. pl. 23. Co. Litt. 188. a+ 5 Co. 40. b. Bac. Max. reg. 18. 
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and to the Heirs of one of them, loſe by Default, the one ſhall have a Quod ei deforceat, and the 
other a Writ of Right. | 5 


ein, Abr tit, Ahd it was ſaid at the Bar, if Parſon, Patron, and Ordinary make a Leaſe for Years of the 


7 Glebe-Jand of the Parſanage, and afterwards the Parſon, dies, and the Leſſee for Years is made 
Parſon, and afterwards he dies, his Executors ſnall. not have the Reſidue of the ſaid Term which is 


| » ThattheTerm to come, becauſe the Term was extinct by the Frechold of the Land which the Parſon had in 


his Caſe, 1 Rol, him, which Catline Chief Juſtice denied, for he ſuid that he had the Term in his on Right, and 
n * in the Capacity of his natural Body, and the Inheritance he had as Parſon, which is in another 
eon. 111. Capacity, and therefore the Land ſhall not be gntinòt; but ſome at the Bar ſaid that he had both 
Mares. in his own Right, and to bis /n Uſe, and therefore they faid it is reaſonable that it ſhould be 
Hutt. 106. Jenk.,extinct, notwithſtanding that he has them in ſeveral Capacities, and it is not like to the Caſe where 
= 3.Pac-Abr. the /Leflor has a Term for Years as Executor of the Leſſee, for there, if he dies, the Term 
Lite.338.b.L.P.Chall he revived. E. It N | | 
agrees with the And the Court were af Opinion that Anticle the Phintiff, being the Survivor, ſhould have 
the whole Term, as is ſaid above, and therefore they gave Judgment that he ſhould recover as 
3 woll the Moiety which the Wife had, as the other Maiety. Which Judgment was as follows. 
Lane 101, Per ang J. 1 Leon. ert, 2 BR. 19, e OY d For there the Term is not extinguiſhed, S. P. Bro, Surrender 52. Co, Litt, 338. b. 


Bac. Abr. 456. But Note, if th Year x the Inheritance, this merges the Term, for the Purchaſe is his own expreſs Act, and 
2 Clerk even held 3 Leon. 112. that though in ſoch Caſe the Inheritance deſcended on the Executor, this would likewiſe merge the Term. Sed quære de hoc, 


© 8. P. 2 Rol. R. 47a. 3 Leon. 1171. Note, th [erm is nat extinguiſhed in this Caſe, yet hereby it ſecms to be infinuated that the Term is ſuſpended during 
the Life of the Leſſor, in t it is here ſaid „N obrat er 4 Death, | 


The reſt of the And becauſe the Court of the Lady the Queen here is not yet adviſed of giving their Judgment 
* of and upon the Premiſſes, Day therefore is given to the Parties aforeſaid before the Lady the 
Queen at Weſtminſter until Friday next after the Morrow of the Holy Trinity, to hear their Judg- 
ment thereon, becauſe the Court of the ſaid Lady the Queen here thereof not yet, &c. At which 
Day before the Lady the Queen at Veſtminſter came the Parties aforeſaid by their Atornies afore- 
ſaid, whereupon all and fingular the Premiſſes being feen, and by the Court of the Lady the Queen 
here more fully underftood, and mature Deliberation being thereupon had, for that it ſeems to the 
Court of the Lady the Queen here, upon the whole Matter aforeſaid in Form aforeſaid found, that 
the aforeſaid Eje&ment of the aforeſaid Anticle is an Ejectment of the whole Tenements aforeſaid 
Judgment. with the Appurtenances, therefore it is conſidered that the aforeſaid -Anticle recover againſt the 
aforeſaid Richard Cook his Term aforeſaid yet to come of and in the ſaid Tenements wholly with 
the Appurtenances, and the aforeſaid firſt Damages by the Jurors aforeſaid in Form aforeſaid 
aſſeſſed, and alſo 97. for his Cofts and Charges afqrelaid to the fame Article by the Court of the Lady 
the Queen here with his Aſſent of Increaſe adjudged. Which ſaid Damages in the whole 
amount to 151. And the aforefaid Richard Cook be taken, &c. | 


. leaſt L nd — — . 3 . * . 1 
—— bare FT ER this Judgment was given and executed, the Matter was revived again upon other Points: 


Leſſee lives ſo For one HenryClowſe had ouſted Article nog. 5 of 40 Acres of Paſture Parcel of the Premiſſes, 
— an for which Anticle brought a new Ejedtione firme in the King's Bench againſt him for the 40 Acres 
lame to another Of Paſture, as appears by the Record thereof in Trinity Term 17 Elizabeth, Roll 203. And he 


withoutDeed for declared that Thomas Bracebridge and Jane his Wife, the 12th Day of May in the 32d Year of the 


70 Years, this 


is a good Leaſe Reign of King Henry 8. at Kinſbury leaſed the ſaid 40 Acres of Paſture to Robert Perrot and Joan 
for as many of \ his Wife from the Feaſt of the Purification of our Lady then next following unto the End of 40 
remain after the Tears then next to come, if the faid Robert and Joan or one of them ſhould ſo long live, by Force 


abe by Eee. Whereof they after the ſaid Feaſt of the Purification entred, and were thereof poſſeſſed. And they 


ion of Time or being ſo poſſeſſed, and the ſaid Thomas Bracebridge being ſeized of the Reverſion, the ſame Thomas 


2 Bracebridge the 26th Day of Auguſt in the 4th Year of the Reign of King Edward 6. leaſed the 


and hall then fame Tenements to George Griffith Knight, to have and to hold to the ſame George Griſſith from the 


Alchlanding itil Feaſt of St. Michael the Archangel then next following unto the End and Term of 20 Years from 


made without thence next to come, whereby the ſaid Sir George was poſſeſſed of ſuch Intereſt of the Term depend- 
— ing upon the Eſtate of the ſaid Robert Perrot and Joan. And afterwards the ſaid. Sir George, the 


ic is but executo- x 4th Day of November in the ſaid 4th Year of the Reign of King Edward 6. granted all his Term 
* 8. p. and Intereſt of and in the ſaid Tenements to one John Bracebridge, to have from the Feaſt of the 

Bac. Abr. 439. Annunciation of our Lady then next following during the ſaid Term granted to the ſaid Sir George 
28 in Form aforeſaid; which J7obn Bracebridge the 6th Day of April in the 12th Year of the Reign of 
35148. Vin. Abr. the preſent Queen Elizabeth granted all his ſaid Eſtate and Intereſt to Anticle the Plaintiff. And 


10. per rown. Afterwards the 20th Day of January in the 15th Year of the preſent Queen Perrot and his Wife 


Py. 58. pl. 3. died, and the ſaid Anticle entered and was poſſeſſed until the ſaid Henry Clowſe the 10th Day of April 


. I, 8. 2 . © > Þ . . 
8 12 the 17th Year of the preſent Queen entred into the Fenements, and ejected the ſaid Anticle. To 


* ts the Defendant pleaded, not guilty, and at Nz/ prius in the County of Warwick the Jurors 
| found the Defendant guilty of the Treſpaſs and Ejectment for the Moiety of the ſaid Tenements, 
and for ſo much they aſſeſſed Damages. And as to the other Moiety they gave a ſpecial Verdict, 

and found that the ſaid Thomas Bracebridge was ſeized in Fee of the Manor of Kinſbury whereof the 

40 Acres were Parcel, and being fo ſeized, he and the ſaid Fane made the ſaid Leaſe ro Perrot and 

his Wife, as in the Count is declared, and afterwards Jane died, and the ſaid Thomas Bracebridge 

took to Wife Joice. And the ſaid Thomas Bracebridge being fo ſeized of the Manor and of a 

1 4 Reverſion 
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Reverſion made the Leaſe in the faid 4th Year of the Reign of King Edtvord 6. to the ſaid Sir 
George Griffith for 70 Years, as it is alledged in the Count; and Sir George the ſaid 14th Day of 
Noutmber in the ſaid 4th Year of the Re n of King Edward 6. granted his Term and Intereſt in 
the ſaitl 40 Acres of Paſture to the ſaid Zobn Bracebridge and Force then Wife of the ſaid Thomas 
Bracebridge, to have and to hold to them from the Feaſt of the Annunciation of our Lady tHen' next 
following for and during the whole Term granted to the ſaid Sir George. And the ſaid Perrot and 


his Wife being poſſeſſed of the ſaid 40 Acres, as is aforeſaid, and the ſaid Thomas Brac 


racebridge being 
ſeized of the Manor, and of the Reverſion of the 40 Acres as Parcel of the ſaid Manor, the ſame 
Thomas Bracebridge the 16th Day of Auguft in the 5th Year of the Reign of King Edward 6. by his 


Deed indented tripartite gave and granted to the ſaid Sir George Griffith and others the ſaid Mike 
and all his Lands, Tenements, Reverſions, and other his Hereditaments whatfoever in Xinfbury 
aforeſaid and elMewhere in the County of F/arwick, to have and to hold to them and to their Heirs 
to their own proper Uſe for ever, upon Condition that they ſhould pay to the ſaid Thomas Brute- 
bridge within 15 Days then next following for the ſaid Tenements and Hereditamenrs 10,0001, 
and if they ſhould fail of Payment, that then after the 15 Days the Feoffees and their Heirs and 
Aſſigns ſhould ſtand ſeized of the ſaid Manor, Lands, Tenements, Reverſions and Hereditaments 
to the Uſe of the ſaid Thomas Bracebridge for Term of his Life, without Impeachment of Waſt, 
and after his Death to the Uſe of Thomas Bracebridge his Son, and to the Heirs Males of his Body 
degotten, with Reminder over to John Bracebridge his Son, and to the Heirs Males of his Body, 
and ſo to Anticle another of his Sons, with Remainder in Fee to the right Heirs of Thomas Brace- 
ridge the Father, to which Feoffment Perrot and his Wife attorned, and the ſaid Sum of 10, 000 J. 
was not paid within the 15 Days according to the Condition, by Reafon whereof, and by a Statute 
made the 4th Day of February in the 27th Year of the Reign of King Henry 8. the ſaid Thomas 
Bracebridge the Father was ſeized of the ſaid Manor, Lands, and Tenetnents for his Life, the Re- 
mainder to the ſaid Thomas the Son, and to his Heirs Males of his Bod y, with the other Remainders 
over. And afterwards Robert Perrot died, and Thomas Bracebridge and Joice his Wife died, and 
the ſaid Jobn Bracebridge ſurvived the ſaid Foice, and afterwards the ſaid Thomas Bracebridge the 
Son, after the Death of his Father, entered into the ſaid Manor, Lands, and Tenements to him 
entailed as before, and was thereof ſeized in Tail. And afterwards the ſaid Joan Perrot being poſ- 
ſeſſed of the 40 Acres, the ſaid John Bracebridge afterwards, viz. the 6th Day of April in the 11th 
Year of the Reign of the preſent Queen Elizabeth, gave and granted to the ſaid Anticle all his 
Right, Intereſt, and Term of and in the ſaid other Moiety of the faid 40 Acres. And further 
they ſaid that the ſaid Thomas Bracebridge the Son, the 2 5th Day of Fanuary in the x 3th Year of the 
Reign of Queen Elizabeth leafed the ſaid other Moiety of the ſaid 40 Acres to one Edward Buck- 
ingbam, to have and to hold from the Feaſt of the Aununciation of our Lady then next to come unto 
the End and Term of 5 Years from thence next following. And afterwards, viz. the 2oth Day of 
January in the 15th Year of the Reign of Queen Elizabeth, the ſaid Joan Perrot died, after whoſe 
Death the ſaid Anticle now Plaintiff entered into the ſaid 40 Acres of Paſture, claiming the other 
Moiety thereof, upon whoſe Poſſeſſion the ſaid Henry Clowſe, as Servant to the ſaid Eaward Buck- 
ingham and by his Command, at the ſame Time when, Sc. entered into the ſaid 40 Acres, claim- 
ing the other Moiety thereof in the Right of the ſaid Edward, and thereout ejected the laid Auiicle. 
And if it ſhould ſeem to the Court that the Entry of Clowſe was not lawful for the ſaid other Moiety, 
then they ſaid that he was guilty, and they divided Damages for the ſeveral Moieties, and concluded 
upon the Matter, referring it to the Judgment of the Court. 

And Judgment was prayed for the Plaintiff for the whole, for as to the one Moiety, viz. that 
which John Bracebridge had, there was no Queſtion at all made, but the whole Doubt lay upon 
the other Moiety which Joice had, and which John claimed as Survivor, and thereupon the Counſel 
for the Plaintiff prayed their Judgment for the ſaid other Moicty. For firſt of all it was affirmed 
by the Counſel for the Plaintiff, and admitted by the Counſel for the Defendant, and alſo by the whole 
Court, * that the Leaſe made for 70 Years by Thomas Bracebridge to Sir George Griffith of the 40 Acres a 8. p. hac. Abr. 
which Perrot and his Wife then held was good for all of the 70 Years that ſhould remain after the firſt 43:-Poit432(6). 
Term ended, notwithſtanding that the Leafe for 70 Years was made without Deed. For Thomas 
Bracebridge, who made the Leaſe for 70 Years, had in him at the Time of making it the Re- 

verſion of the 40 Acres in Fee-ſimple, and in Reſpect thereof he had Power to contract with 
another for any Eſtate to be derived out of that Keverſion. Then when he demiſed the Land 
to Sir George, to have for 70 Years from the Feaſt of St. Michael the Archangel then next 
following, this would have been a good Leaſe for the whole Term if the former Leaſe made 
to Perrot and his Wife had not ſtood in the Way, and that can ſtand in the Way no 
longer than it continues, and during its Continuance the ſecond Leaſe ſhall not take Effect in hy 
Poſſeſſion, but ſhall be void as to the Leſſor and the ſecond Leſſee alſo. For if the Leſſor would 
ſue the ſecond Leſſee for the Rent reſerved, he ſhould not have it during the firſt Leaſe, for during 
that Time the Contract does not take Effect, for the Leſſor had no Power over the Land durin 
that Time, and therefore the Leſſee ſhould avoid the Demand, and ſay that the Leafe which he 
claims is executory after the firſt Leaſe determined, and is not now executed, and in the mean Time 
he ſhall not have the Rent. But otherwiſe it ſhould be if the ſecond Leaſe had been by Inden- v lin. R. 287, 
ture, for then as well the Leſſee as the Leſſor is eſtopped to ſay but that the Leaſe commenced at 32-26%: 3Bac. 


NE : Abr. 439. Poſt, 
the Day limited, becauſe the Words of the Indenture touching the Commencement of the Leaſe 4:4 (b). Vice 


are Carth. 248. 
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* Hutt, us, are ſo, * But if the ſecond Leaſe had been made by Decd-Poll, and the firit Leſſee had attorned 


. (to the ſecond Leſſee, the Reverſion of the Land ſhould have paſſed to the ſecond Leſſee together 


„ Vin. Abr. dt. With the firſt Rent, * for the Demiſe. of the Land is ſufficient to convey the Reverſion where there 


Reverfion1.l.2- is a Deed and Attornment alſo. But here the ſecond. Leaſe is made without any Indenture or Deed- 
(6). ante 155 Poll, in which Caſe the firſt Term ſhall conſume as many of the Years of the ſecond Term as ſhall in- 


eP. 37. H. 3. Cur during the firſt Term, and the ſecond Term is but executory for the Years only that ſhall remain 


Bro. Leaſes 48. after the firſt Term ended, and for them it ſhall be good, whether the firſt Term be ended by Efflux- 
* +27 Go. ion of Time, or by the Death of Perrot and his Wife, which is a Condition Parcel of the Limitation 


E. x60. Of. of that ſhall end their Leaſe. As if a Man makes a Leaſe for Life, and afterwards makes a Leaſe to 
_-_ as. ve another for 21 Years to begin preſently, there if the;firſt Tenant for Life dies or“ ſurrenders, the 
x Saund. 151. ſecond Leaſe ſhall begin preſently both in the one Caſe and in the other, for at the Time of the Con- 
_ Vows, tract there was a Poſſibility for the Leaſe to begin to be executed before the Death of the Tenant for 
Orr. $122,161. Life, viz. by his Surrender, or Forfeiture, or the like. Git 


4 Hure hereof, for this ſeems not Law, unleſs it be taken that the ſecond Leaſe was by Indenture, in which Caſe, by Reaſon of the Eſtoppel, it took effect between 
the Parties preſently, and therefore ſhall come in Poſſeſſion whenever the firſt Leaſe is out of the Way guocungue modo, but if the ſecond Leaſe was only by Deed-Poll 
without the Attornment of the firſt Leſſee, or by Parol, then it can onl take Effeft in Poſſeſſion upon the Determination of the firſt Leaſe by the Death of the Leſſee, 
according to the expreſs Limitation, and not upon any ſooner or other 5 rmination by Suttender, Forfeiture, or otherwiſe, Vide Poſt 433 (e). 3 Bac. Abr. 440. 


Nota bene by the If ſeems to me (Reader) that if one mates a Leaſe the Iſt Day of, May for 21 Years enſuing from 
Reporter be 1ft Day of June, which is defeaſible'on Conditiga to be performed on the Part of the Leſſor, and the 
* SP, Hutt.108, 2d Day of May be makes another Leaſe without Deed for 21 Years enſuing from the ſaid 1j Day of 
R. 287. Hard. JUNE, there although the Condition is performed, and thereby the firſt Leaſe is avoided, or although the 
a, Dy-35-pl- firſt Leſſee ſurrenders his Term, yet the ſecond Leſſee ſhall never have the Land by Force of the ſecond 
Sep. Prat, Leaſe, becauſe the Leſſor bad no Power to contraft with the ſecond Leſſee at the Time the ſecond Leaſe 
Counl.71- ac tag made, for during the ſecond Leaſe another had the Land and the Poſſeſſion, and th: Contract could 
Vin. Abr. ut, not be good upon the Poſſibility of the Condition being performed, or the fit Leaſe ſurrendered, whereby 
— 40 the ſame would be avoided. But in the Caſe at Bar the Leaſe to Perrot and his Wife was for 40 Years, 
521 ( 0). af they or one of them ſhould ſo long live, which Words (if one of them ſhould ſo long live) are not per- 
haps a collateral Condition, but rather Parcel of the Limitation of the Time of the Term, in which Caſe 
the Term of 70 Tears ſhall commence immediately after that Limitation is determined ; ſo that the Plain- 
tiff bas Part of the 70 Years (as he has by his. own ſhewing in his Declaration) if the Leaſe had com- 
,menced at ſuch Term, whereupon he may well found bis Ejectione firmæ. And ſo. perbaps there is a 
Diverſity between the Condition aforeſaid added to the Limitation, and a Condition dehors, or a Surren- 
der, which determines the Term; for if the firſt Term of Perrot and his Wife had been ſo ended, viz. 
by collateral Condition, it ſeems that the 70 Years ſhould never have commenced. | 1 Jan 
And ſo (as it is ſaid before) it was agreed on all Sides that the ſecond Leaſe was good for as 
many of the Years as remained after the Death of Perrot and his Wife, and that the Term was 
commenced, notwithſtanding the 40 Years are not ended by Effluxion of Time, but by Death, 
and although the ſecond Leaſe was not made by any Writing or Deed. And ſo note that the Reſidue 
of the ſaid 70 Years which had not incurred ſhall commence preſently upon the Death of the ſaid 
Joan Perrot Survivor to her Huſband. 3 | | 
But the other Matters upon which the Parties chiefly reſted were two. The firſt was, when Sir 
George Griffith had granted over his Term of 70 Years to John Bracebridge and to Joice the Wife of 
Thomas Bracebridge the Father, and afterwards Thomas the Father made a Feoffment in Fee of the 
Manor, if by ſuch Feoffment the Moiety of the Term of 70 Years, which he had in Right of Foice 
his Wife, ſhould paſs to the Feoffees included in the Land by way of Extinguiſhment, and if ſo, 
then the Jointenancy between Foice and Jobn Bracebridge would be ſevered, and then the Leaſe 
made by Thomas Bracebridge the Son to Buckingham is good, and the Land is diſcharged of the for- 
mer Leaſe of 70 Years for the other Moiety. The tecond was, admitting that by the Feoffment 
and Livery of the Manor the Term or Intereſt for Years ſhall not paſs, yet if it ſhall paſs by the 
other Words in the Deed, viz. by the Grant of all his Lands and Tenements in Kinſbury. 
For the Plaintiff. And as to the firſt Point, it was ſaid on Behalf of the Plaintiff, that although the 40 Acres were 
A. leaſes 40 A. Parcel of the Manor, yet when the Leaſe was made of them to Perrot and his Wife for 40 Years, 
2 by that Leaſe the Poſſeſſion was ſevered from the Manor, and was not Parcel of the Manor, al- 
ne though the? Reverſion continued Parcel of the Manor, fo that the Term hath diſmembered the 
terwards leaſes Land in Poſſeſſion from the Manor; for if Perrot and his Wite and Thomas Bracebridge would have 
for 70 Years, C. Joined in a Leaſe of the Manor and of all the Lands and Tenements Parcel of the Manor to another 
grants over Bis for 50 Years, nothing of the 40 Acres which Perrot and his Wife had ſhould paſs from Perrot 
Wife of A. the during the Term of 40 Years, becauſe during his Leaſe the Land was not Parcel of the Manor. So 
Lefr and '9.® Littleton ſhews us that if one makes a Gift in Tail, or a Leaſe for Life of Parcel of a Manor, during 
makes a Feoff- thoſe Eſtates the Land is not Parcel of the Manor. And as the Land is ſevered from the Manor 
ment in et e, during the Leaſe to Perrot and his Wife, ſo likewiſe ſhall it be during the ſecond Leaſe for 70 Years 
thers, B. attorns, made to Sir George Griffub : And when Sir George granted over his Eſtate to Foice and to Jobn Brace- 
AY * — bridge, the Eſtate remained ſevered from the Manor in their Hands, as it was in the Hands of Sir 
ry of the Tem George himſelf, and eſpecially when the Freehold which Thomas Bracebridge had could not merge 
Ae K. bea in the Moiety of the Term, as it is before adjudged; from whence it conſequently follows that the 
Right of bis Feoffment of the Manor did not give nor convey to the Feoffees by Way of Extinguiſhment or 
Wife, thal! ras otherwiſe the Term of 70 Years, becauſe it was not Parcel of the Manor. And from hence it alſo 
included in the conſequently follows, that if it ſhall not paſs, then John the Survivor of Foice ſhall have the Term 


— ub bay by the Death of Joice, and then his Grant to Anticle the Plaintiff is good, and ſo the Suit of Hiec- 


f S. P. 5 Mod. j;oye firme is maintainable. 
246 Per Curiam. lion 1 : 


8 Cro, E. 22. Ante 103 (f ). Vide Dy. 450. pl. 18. b Littlet. & 591. Bro, Compriſe 27. 36 H. 6.20. Bro. Ibid. 9. M. 7. II. 7, 8. a, Bro, Ibid. 19. Co. Lite- 


4 


324. b. 325. a, 5 Mod. 246. Vin. Abr. tit. Manor C. pl. 5. Qpl. 1. Q. 2. pl. 2. i Bracebridge v. Cook Ante 417, 418, 419. 


And 


Bracebridge beg Clowſe. in BR. 423 


And as to the ſecond Point, it was ſaid by them that the Grant of Thomas Bracebridge the Fa- . 8. p. po- Bred! 


. 


ther of all his Lands and Tenements ſhall not make the Term to paſs. | And to prove this the Bro: Grants By. © 
Caſe of 7 dw. 6. was alledged, which is cited in the Abridgment of che Lord Robert Brook late Bone 41. B. N. 
Chief Juſtioe of the Common · Bench Tit. Grant pl. 185. where it is thus written, A Man grants ©..5.3% 438. 
omni terras et tenementa ſua in D. a Leaſe for Years ſhall: not paſs, | otherwiſe: if he grants om Godolph. Orch. 
nes firmas ſuas, thereby a Leaſe for Years ſhall-paſs, for an EjeZione firme' lies thereof, by which 5*5 3435+, 
- 86; he may recover the Term, and therefore it is a good Word of Grant.“ Thus/ſays the Book. 424. 

Alſo the Grant here is to the Feoffees and their Heirs, 7 which Word (Heirs) implies that the » Show.P.C.206 
Feoffor intended to paſs Things of Inheritanee only. Whereſore if the Term: of 70 Years ſhall es. p. Moor zy 
not paſs by the Words in the Deed of Grunt , 4 bis Lands and Tenements, nor by the Feoff- . 7 Ber. 
ment of the Manor, then the Title of Anticle the Plaintiff, who claims from John Bracebridge, who 

had the Reſidue of the Term of 70 Vears as Survivor to Joice, is good. And therefore they prayed 

Judgment for the Plaintiff for the ſaĩd other Moiet tg £ 
On the other Hand it was argued by the Counſel for the Defendant. And as to the firſt Point, E core for the 
it was admitted that when the Leaſe for Years. was made to Perrot and his Wife, who entered, Pendants 
thereby the Land leaſed was become no Parcel of the Manor, but was diſmembereu from it as to 

the Poſſeſſion, during the Leaſe, but the Reverſion thereof and the Freehold continued Par- 

cel of the Manor, and the Reaſon thereof is, becauſe the Leſſees have entered into the Land, where- 4c. Abr. 257 
by they have the Poſſeſſion, and ſo there is a Poſſeſſion and a Reverſion, which are diſtinct Things. 
And as the Eſtates are ſeveral, ſo are they in ſeveral Perſons, for he that has the Leaſe has ne- 

thing in the Reverſion, and he that has the Reverſion has nothing in the Leaſe. But if a Man 

ſeized of Land makes a Leaſe for Years to commence preſently or at a Day to come, there before 
the Leſſee has entered, or the Leſſor has waiyed the Poſſeſſion, the Leſſee has but an Intereſſe ter- 

mini, which is an Agreement executory to have the Land, and he has not the Poſſeſſion of the 

Land, but that continues always in the Leſſor until Entry is made, ſo that the Entry makes the 


Poſſeſſion and Reverſion. For Littleton in his Book cap. .Releaſes. ſays that if one leaſes Land to * M. 22 Ed. 4- 


another for Term of Years, and the Leſſor releaſes to the Leſſte all his Right before the Leſſee Ne. Balla. 
has entered into the ſame Land by Force of the Leaſe, ſuch Releaſe is void, becauſe the Leſſee 7 59. 

had no Poſſeſſion of the Land at the Time of the Releaſe made, but only ia Righg to have the 5 Co. 124. b. 
ſame Land by Force of the ſame Leaſe. Such are the Words of Litiletan. And, Sir, if the Leſ. 23% R. 407. 


ſee has but a Right, ergo he has no. Poſſeſſion, |, nevertheleſs. it is ſuch a Contract and Right as may 4 Bac. — 


be granted over to another, and be forfrited, but yet it is not executed, but only executory as Ng g tit. 


Releaſe B. a. 


to the Poſſeſſion. * For, it was ſaid, in the Time of the preſent Queen the Dean and Chapter pl. 6. Plows. 


able, becauſe the Leſſee had not en 


* 


7 


, 
c 


— 


of Canterbury brought in this Court a Bill of Debt againſt their Leſſee for Tears for Rent in Ar- . 5 2. 


rear for divers Years, and counted? that they made the Leaſe by Deed to commence at the Feaſt * Plow. Dur 


of St. Michael next after the Date of rh Deed, ancl it was held here that the Suit was not maintain- Ns = 
not en 8 ed, nor the Leſſors *-waiyed the Poſſeſſion, until which En- Books there d- 
try or Waiver made they, ſhalt be adjud 1 
Rent. Then here in the principal Caſe the Leſſee for 70 Years had not entered before the Feoff- 159. 2 Rol. K. 
ment, nor could he have any Entry, becauſe che former Leaſe made to Perrot and his Wife had 174 427: Palm. 
then Continuance, in which Caſe Thomas Bracebridge the Lefſor had no Reverſion depending up- i. Reverfen B. 
on the Leaſe for 70 Years, but only upon the Leaſe for 40 Years, for the Leſſees for 40 Years had . 
entered, and ſo had an Eſtate diſtinet from the Reverſion, but the Leſſee for 70 Years had not * Bor if the Let. 
entered, nor could enter, but he FOE executory by Entry after the Determination of the Eſ- — a, 
tate of Perrot and his Wife, and not before, in which Caſe when Sir GeoFge Griffith had before the the Leſſee never 
Feoffment granted his Intereſt, to Foice and d John Bracebridge, which Intereſt was executory by Land. yer an A- 
Entry, and the Huſband of Juice made a Feoffment of the Manor whereof the Reverſion of theſe r 
40 Acres then were Parcel, and Perrot und Bis Wife attorned, by that Feoffment the Moiety which pe og 9 
Joice might have claimed ſhall paſs in the Reverſion, and Thomd Bracebridge and his Wife ſhall + N 
never claim it againſt the Feoffment. For if Joice before the Coverture had had a Rent · charge for pl. 6. 
Years granted out of the Land of Thomas Bracebridge, to commience at a Day to come, and after s. P. Dy. 1177. 
the Coverture Thomas Bracebridge had made a Feoffment of the Land, and had died, Foice ſhould 15 44; Ce, Litt 
never have had the Rent afterwards. And the principal Caſe is no other in Effect than if Tho- Vin. abr. ft.“ 


mas Bracebridge, being ſeized of the Manor; had made a Leaſe of Parcel of it to Sir George Griffith No Dol ; 


|" Occupiers, in which Caſe they ſhall not have an 


for 50 Years to commence at. the Feaſt of St. Michael! then next following, and before Michael. in Margine. 


mas Sir George Griffith had granted over his Eſtate to Joice only, and before Michaelmas her Huſ- 
band the Leſſor had made a Feoffment of the Manor, and after Michaelmas had died, there Foice 
ſhould never have had her Leaſe, becauſe it paſſed drowned in the Feoffment ; bur if in this laſt 
Caſe Sir George had entered after Michaelmas, and had granted his Eſtate to the ſaid Foice, and af- 
terwards the Huſband had made a Feoffment of the Manor, and Livery of Seizin in another Part 
of the Manor, then perhaps the Wife ſurviving her Huſband ſhould have had the Land during 
the Term leaſed, becauſe the Land was not Parcel of the Manor during the Leaſe, for that it 
was executed; but in the principal Caſe the Leaſe was not executed by Entry, for which Reaſon 
the Manor is given diſcharged of the Leaſe for Foice's Moiety, and therefore as to that the Plaintiff 
ſhall be barred. And fo was the Opinion of the whole Court. 

And as to the ſecond Point it was ſaid, * that the Grant of all his Lands and Tenements ſhall ! Vide Moorszz. 


» 1110, Skin, 


make the Intereſt for Years to pals, becauſe it is his Land for the Time, and that the Caſe cited /- N 


5 | out 63. 


— 2 - al... dd. A. ——_—_— kt —_—_ 
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rc e 


ther gave and granted the 


—— 


out of Brook was fiot Law; becauſe the Words of the. Gtant.would, be mage, void by ſuch, Ex 


fition of them, inaſmuch as it is not-ſhewg aye 72 
plied, and ſuch Expoſition the Law, will not ſu 
Manor and p 129 


at che Words; might be otherwiſe — 

1 050 bo bee when thomas Bracebridge, the Fa. 
ay 

the Land leaſed to paſs (admitti 


N if” A 5 ot Make 
5 
be void, for it is not found that f 20 N 


che We 010 would 

945 90 Partel of the Manor, and 

therefore the Words would be void . to no Purpoſe if ſo be they contd not malte che Intereſt 
of the Term to paſs. * But they did not reſt fo much — — upop the formers which 
made the Marter ſufficiently clear. Wherefore in aſer Term 18 Eli2abtth Judgment! was 


given that the Plaintiff thould be barred 110 the ſaid. other Moiety, which vdgment here fol- 
lows, 


tornies aforeſaid, And becaufe A Court of the Lady the Queen here is not yet ad viſe 


The Judgment, At which Day before the Lady the . gies at One cath the Parties aforeſaid b a. 7 fog 


for his Coſts and Char 


. 


2 8. P. 1 Rol. 


R. 385, 386. 


by the Reporter. 
Sed Contra 2 Rol. 
Abr. 71. pl. 19. 


Godb. 128. 

2 Bulſt. 185. 
- And ſee Hob. 
282, 283. 


their Judgment uf and 


in Form aforeſaid that the ſame « 


ty, there he ſhall recover nothing, becauſe he mi 


upon the Premiſſes, Day i is, given to the Parties aforeſdid before — ry 
E * Weſtminſter until Wedneſday next keen 15 Days of Eaſter to hear their 

ſe the 4 of the Lady the re. thereof not yet, Sc. At w ich 55 
2 the Lady the Queen at M eftminſter cane the. Parties aforeſaid by their Atrornies aforefaid, 
n all 8 ſingular the Premiſſes being ſeen, and by tlie Coutr bf the Lady the Queen here 
lly underſtood, and mature Deliberatioh being had thereupon, for that it ſeemis to the 
Court of the Lady the Queen here, upon the whole Matter aforeſaid in Form aforefaid found, that 
the aforeſaid Entry of the aforeſaid Henry Clowſe into the aforeſaid 40 Acres of Paſture is a good and 
lawful Entry in Law of and for the aforeſaid Moiety of the ſanje 40 Acres of Paſture, whereupon 
the aforeſaid Matter i 1 Law by the Jurors aforeſaid is found, it is conſidered that the ſame Article 
take nothing by his Bill aforefaid, as to the ſame Moierty of the aforeſaid 40 Acres of Paſture with 
the Appurtenances, but that he be 1 in Mercy for his falſe Claim therein, and that the aforeſaid Henry 
go thereof without Day. And further iti is conſidered that the aforeſaid Autitle recover againſt the 


 aforelaid Henry Cloſe his Term aforeſaid yet to come of and in the aforeſaid other Moiety of the 


fame 40 Acres of Paſture with the 


Appurtenances, whereupon it is foumd by the Jurors aforeſaid 


Henry is of the as and Fje&ment aforeſaid theredf, 
ages aforeſaid by the Jurors ': aloe in F a aer Ng, and alſo g l. 10. 


and his Dama 


ges aforeſaid to the ſarhe Anticle by the Court of che Lady the Queen here 


with his Aſſent of Increaſe adjudged: Which ee e whole MY 104, and 200. 
2's: g Feuer nn eos &c QUES is 
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And after this Jud gment x was pe one who was of FCountel with the Defendant FED himſelf 
1888 bhankflble e that he had forgotten to ſpeak to another Point, which was, that the Plain- 
tiff ought not to have had Judgment for the . Moiety, but the Judgment ought to have been 
that he ſhould take nothing by his Writ, * becauſe the Plaintiff had brought his Suit for the entire 
Thing, viz. for the 40 Acres, and now it is found that he had but Title to a Moiet thereof, in 
which Caſe he e to have brought his Suit for the Moiety only. For there is a Difference in 
the Regiſter as to the Demand of Particulars in a, Writ, for firſt the whole i is put, and afterwards 
the Moiety, or third Part, or other Quantity which is not ſeveral. And if a Man demands the whole 
Portion by his Writ, he ſhall not thereby recover any Parcel 1 1s not entire or ſeveral, becauſe 
he might have had another Form of Writ. For if he bring rit of Entry upon a Diſſeizio for 
one Acre, and the Tenant. pleads ue diſſeiſa pas, and the 2 Eng that he had K. cht to the Moiety, 
and of that was diſſeized, and of no more, becauſe the Tenant had a good Titles to the other Moie- 
are had another 7 arm of Writ for the Moie- 

but if they find that he was diſſeized de dimi Ae acræ, and of no more, there he ſhall have 
3 for it, becauſe this is ſeveral, for there 1 oo a Diverſity between medietatem acre terre, and 
dimidium acre terre, for the one Portion is ſeveral and divided, and the- other is in Common, or 
in Jointure, or in Parcenary, and undivided, And alſo he took i it that the Suit ſhould have a- 


bated for the whole in this Caſe upon Bill, as as it and ee on 11 prigina, if * 
tion had been 1 to it. Were tamen n inde... | 4 
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A. Report of a Tudgment given ” the Juſtices of the Common-Bench in Michaelmas Term 
in the 14th& 15th Years of the Reign of Queen Elizabeth, upon @ Challenge taten by Hen- 
y Vernon Eſquire Demandant in\s Formedon in Remainder brought againſt William 
Madder for a Houſe and Land in Wirkſworth in the County of Derby, "wherein the Tenant 
;, voughed to Warranty Thomas Stanley Knight and Margaret bis Wife and John Manners | 
. Efguire and Dorothy his Wife, who, appeared and traverſed the Point of the Writ, and there- 
upon they were at Iſſue. And the Fury appeared in the Common+Bench 7he la id Term of 
the Record, which is entered amongf/f the Records of Hillary Term Ia Elizabeth, Rot. 
1509. Aud the Challenge was taken as foll un. 


194 
1 
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tieeen them in Reſpite here until this Day, viz. the Morrow of Al! Soul, then next fol- 
ſowing. And now here at this Day came as well the aforeſaid Henry Vernon now Demandant, as 
"the abvetad Thomas Stanley and Margaret, John Manners and Dorothy, by theit Attornles afore- 
ſaid, and the Jurors therein impannelled' being called Jikewiſe came. And thereupon the fame. 
Henry Vernon challenges the Array of the Panel aforeſaid, becauſe he ſays that that Panel was ar- 
' rayed by one Jobn Zouch Knight, now, and at the Time of the Array aforeſaid made, Sheriff of 
the aforeſaid County of Derby, which ſaid Sheriff is Couſin of the aforeſaid John Manners, that is 
to ſay, Son of George Zouch Eſquire, Son of Jobn Zouch Knight, Son of Joby Zouch Eſquire, Son 
of Joby Zouch Eſquire, Son of William Lord Zauch, Son of Alan Lord Zouch, Son of William 
Lord Zouch, Son of Elizabeth Daughter of Villiam Lord Roos, Father of William Lord Ross, Fa- 
ther of Thomas Lord Roos, Father of Thomas Lord Roos, Father of Elianor Mother of George 
Manners Knight, Father of Thomas Earl of Rutland, Father of the aforeſaid Fobn Matntrs. | 


And Exception was taken to this Challenge by the Counſel of the Vouchees,. for 'that it was If 1 20d 
inſufficient in Matter, becauſe the Blood between the ſaid Sir John Zouch the Sheriff and the faid 4, Cor che War. 
Jobn Manners is ſo far diſtant. For Sir Fob» Zouch is in the ninth Deſceht from William Lord gun of the 
Roos the Anceſtor Paramount from whom the Blood is derived, and Jobs Manners is in the fe- wife) and the 

venth Deſcent from the ſaid William Lord Roos, and ſo Sir John Zeuch Knight, Grandfather to * 
Sir Jobn Zouch the Sheriff who has made the Return, and the ſaid Jobn Manners were in the fe- Coba in whe 
venth Degree one to the other, and the ſaid Zouch the Sheriff is two Degrees further, ſo that the ninth Degree to 
one is in the ſeventh Degree of Blood, and the other in the ninth, in which Degrees, by Reaſon this is a-good 
of their great Diſtance, there can be no Preſumption of Partiallty, for the further removed Blood princes! Ge 4. 
is, the more cool it is, and the leſs Favour it bears to thoſe of the ſame Stock. And therefore the ray, for Coufin- 
Law which follows Nature; and conſiders its Operations and Effects, judges that thofe Who are ſo (Fo; mowenule 
remote in Blood are as remote in Affection alſo, for elſe there would be no Bounds put to Chal- it be ever fo wa- 
lenges, for the whole Wotld is of one Blood, and all the Inhabirants of the Earth are deſcended uren gi 
from Adam and Eve, and ſo are Couſins to one another, but yet every ſuch Couſinage is no Cauſe Law preſumes 
of Challenge, unleſs it be in a reaſonable Proximity. And it was touched that the Degrees of Mar- dinger nent 
riage are good Limits for Challenges of Blood. | * 9968.77 0: Lineage will bear 
Another Reaſon was alledged againſt the Challenge (by Themas Bromley the Queen's Sol- — 44 
licitor, who was of Counſel for the Vouchees, and admitted to ſpeak. within the Bar) becauſe this Caſe the one 
the Land here, to which the Warranty was annexed, came from the Wives of the Vouchees, u. the Bb Heir 
or from their Anceſtors, for they are here vouched with their Huſbands, which ſhall be the Land in Di 
intended in Reſpect of the Warranty made by the Wives or their Anceſtors, and the Land >; wy a 
which ſhall be rendered in Value ſhall: be the Land of the Wives, and: no other, and Sir Jobn 2 2 of o- 
© Zouch the Sheriff is not of their Blood, nor is he inheritable to their Lang, and the Reaſon why ny. $19. fl. 25. 
Challenges for Couſinage are allowed in Law, is, in Reſpect that the Sheriff who makes the Panel, 2 Kol: Abr. 637. 


or the Juror who is challenged, may inherit by Deſcent the Land of one of the Parties. And here- $. l. O hn. 
upon he cited the Caſe of * 40 Af. pl. 20. Which reaches to both the Cauſes here alledged, where 9% tFineb 187, 
it appears that Bernard Brocas ſued an Attaint upon a Vetdict of an Aſſize which paſſed againſt him, Tl per pay 144, 

where ſome were challenged becauſe they were of. Affinĩty and Alliance to the Plaintiff; and foral- '45: 

much as they were many Degrees diſtant, and alſo.the:Alliance. was by Couſinage on the Part of 

the Mother of the Plaintiff, ſo that the Land could never come into the Blood of the Mother, the : 
Challenge was diſallowed. The ſame Reaſon (he ſaid) was in the principal Caſe here, for the, 
Land which ſhall be rendered in Value ſhall be the Land of the Wives, to which Land the She- * 77 379213: 

riff cannot be inheritable, inaſmuch as he is not alledged to be of the Blood of the Wives, for 

which Reaſon the Law cannot preſume that the Sheriff returned the Jury favourably to ſave the 

Land which ſhould be rendered in Value, to which he cannot by any Poſſibility be inheritable; and 

alſo the ſaid Caſe proves that Couſinage, which is a long Degree diſtant, is no Cauſe of Challenge. | 

In Anſwer to theſe Objections it as ſaid, that, as to the firſt Point, Couſ nage ſhall be a good E cue, in Sup- 

Challenge, what Degree ſoever it be diſtant. + And hereupon the Caſe in 21 Edw. 4. was cited, — the Chat- 
where in an Aſſize brought by the Dean and Chapter of Lincoln againſt Pratt, Choke \aid, it the Ju- 4 M. ,, Ed. 4. 

ror be Couſin to the Party in the ninth Degree, it is a good Challenge, if he can ſhew how, gucd 63. b. Bro.Chal- 
omnes conceſſerunt. From whence it appears that Proximity of Blood is not requiſite in a Challenge, mags ep) 1 

but if he is of Blood it is ſufficient. | Co. Litt. 157.3. 


| 1 Finch 187. 
2 | | And 2 Finch 401. 


A. which Day the Jury between the Parties aforeſaid touching the Plea aforeſaid was put be- 
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* x Finch 187. 
2 Finch 401. 


d 1 Finch 187. 
2 Finch 401. 


And as to the other Reaſon given by the Counſel of the other Side, it was ſaid that the Reaſon 
why Couſinage is a good Cauſe of Challenge is not becauſe the Land in Diſpute, or the Land which 
ſhall be rendered in Value, may deſcend to the Sheriff who made the Panel, or to the Juror who 
is challenged, but the Reaſon is, becauſe the one may be Heir to the other of other Land which 
they have, if they have any, and alſo it is in * ＋ of the Affection which the Law preſumes 

one of the ſame Lineage bears to another; and for this Cauſe it ſhall be a good "Challenge in 
perſonal Suits. Wherefore the Counſel for the Demandant ſaid to the Counſeſ of the other Side, 


_ «« if you take the Challenge to be ineffectual, demur in Law upon it if you will, for we will not 


| Herald's Books 


fit of the Matter in Law, for although the Couſinage 


* relinquiſh it.. Bur the Counſel for the Vouchees thought it better to deny the Couſinage than 
to demur upon it, for by the Demurrer the Couſinage would be confeſſed, FUR they did, not 
take to be true, and if it ſhould be tried againſt them, yer they might afterwards have + fog 
| was tried and found to be true, yet if the 
Matter was not ſufficient in Law, the Juſtices ought not to quaſh the Array; wherefore they de- 
nied the Challenge. And thereupon Triers were aſſigned, to whom Evidence was given by the 


ieren pe, Heralds of Arms, and Teſtimony out of their Books was ſhewn to prove that the Coulinage was 
of a Challenge to true; Wherefore the Triers found the Coufinage. © And after it was found, the Court took the 


Coufinage 


the Sheriff, 
Vide T. Jones 
224. Comb. 63. 
Salk. 281. pl. 
Vin. Abr. tit. 


l. Which ſaid C 


Challenge to be good in Law, and quaſhed the Array. And it was entered of Record as fol- 
lows. LE | | ni YEN L 29941151109 Rant vin) © 


4 * * * WF, 
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and 


hallenge by the aforeſaid Thomas Stanilty and Margaret,” John Manners and Dorothy 


votre. g denied, by Nicholas Sturley of Beachiff Eſquire and Robert Fitzherbert of 7. Nag ton Eſquire, Triers 


Per tatum. 


Sc. to recognize, c. becguſe as well, Sc. 


E. Term 
— * 


thereunto elected and ſworn, is found to be true. Therefore let the Panel aforeſaid be quaſhed 

and withdrawn, Sc. And thereupon the aforeſaid Henry Vernon now Demandant prays the Writ 

of the Lady the Queen to make to come here a new 12, Sc. to the Coroner of the County atore- 

ſaid to be directed. And it is granted to him, &c. Therefore the Coroner is commanded that he 

cauſe to come here from the Day of Eaſter in 15 Days, 12, &c, by whom, Sc. and who neither, 
lr onbh ed 203 ani GOIN. Ln A. 
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4 Report of & Judgment given in the King's-Bench, entered of Record in Eaſter Term in the 
15th Year of the Reign 4 Lucen Elizabeth, and of Part of the Arguments, upon a De- 
murrer in Replevin ſued by Robert Smith ggainſt Thomas Stapleton and John Hey- 

cock. And the Record was as follows. | © . 
as Stapleton and Jobn Heycock were ſummoned to anſwer Robert Smith of a Plea, where- 
fore they took the Cattle of the ſaid Robert, and them unjuſtly detained againſt Gages and 


291,247: Refer Pledges, c. And' whereupon the ſame Robert by Francis Sandbach his Attorney complains, that 


Efgex. 
Declaration. 


Same Precedent 
Raft. Entr. 56g, 


d. pl. 3. 


= Avowry. 


the aforeſaid Thomas and Jobn the 27th Day of November in the roth Year of the Reign of the La- 
dy Elizabeth now Queen of England, at Goldbanger in the County aforeſaid in a certain Place there 
called Faith in the Land Ground in Goldbanger, took the Cattle, viz. 6 Cows. of the ſaid Robert, and 
them unjuſtly detain& againſt Gages and Pledges, until, Sc. and whereupon he ſays that he is 
damnified and has Damage to the Value of 10 /. . And therefore he produces the Suit, &c. 

And the aforeſaid Thomas Stapleton and Jobn Heycock by Richard Haywood their Attorney come 
and defend the Force and Injury when, Sc. all the taking and whatſoever, Sc. And as Bailifts 
of John Reynolds well acknowledge the taking of the Cattle aforeſaid in the aforeſaid Place in which, 


c. and dale Sc. becauſe they ſay that the ſame Place, in which the taking of the Cattle aforeſaid 


fore the taking of the ſaid Cattle above ſu 


is ſuppoſed to be done, is, and at the aforeſaid Time of the taking of the ſaid Cattle above ſuppoſed 
to be done, was, Acres with the ale robe der in Goldbanger aforeſaid, whereof, long be- 


ed to be done, one Charles late Duke of Suffolk was ſeized 
in his Demeſn as of Fee. And being ſo ſeized thereof, the ſame late Duke of Suffolk, before the a- 
foreſaid Time when, Sc. viz. the 20th Day of March in the goth Year of the Reign of Lord Henry 
the Eighth late King of England, at Goldbanger aforeſaid, gave, granted, and confirmed to one Robert 


 Trapps of London Goldſmith and to Joan then his Wife the aforeſaid Place with the Appurtenances 


in which, Sc. amongſt other Things, to have and to hold to the ſame Robert and Joan for Term of 


their Lives and of the longer Liver of them, without Impeachment of any Waſt, the Remainder 


thereof, after the Death of the aforeſaid Robert Trupps and Joan, to Nicholas Trapps one of the 


Sons of the ſaid Robert Trapps, and to the Heirs of his Body lawfully begotten, and for Hefen 4 
* : | | 11 &:: | os al uc 


ap 
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The Pleadings: Smith wer/as Stapleton, &c. 

ſuch Iſſue, the Remainder thereof to one Francis, Trapps another of the Sons of the ſaid Robert 
Trapps, and to his Heirs and Aſſigns for ever. By virtue of which ſaid Gift, Grant, and Con- 
firmation the aforeſaid Robert Trapps and Joan his Wife of the aforeſaid Place in which, &c. were 
ſeized in their Demeſn as of Freehold for Term of their Lives, the Remainder thereof to the afore- 
ſaid Nichelas Trapps and to the Heirs of his Body lawfully begotten, the Remainder thereof in 
Form aforeſaid. - And the aforeſaid Robert and Joan being ſo ſeized thereof, and the aforeſaid 
Nicholas being ſo ſeized of the Remainder thereof, the aforeſaid Nicholas Trapps afterwards, and 
before the aforeſaid Time when, &c. viz. the 7th Day of May in the 36th Year of the Reign of the. 
faid late King Henry 8. at London aforeſaid of ſuch his Eſtate thereof died ſeized, after whoſe 
Death the aforeſaid Remainder of the aforeſaid Place in which, &c amongſt other Things de- 
ſcended to one Mary Wife of one Lord Giles Paulet, and to Alice Wife of one Henry Brown, as 
Daughters and Heirs of the ſame Nicholas of his Body lawfully begotten, whereby the ſame 
Lord Giles and Mary, Henry Brown and Alice his Wife, in Right of the ſame Mary and Alice, 
were of the ſaid Remainder of the aforeſaid Place in.which,, &c. amangſt other Things ſeized as 
of Fee and Right, viz. to the aforeſaid Mary and Alice, and to the Heirs of their Bodies lawfully 
begotten, by the Form of the Gift aforeſaid. And afterwards the aforeſaid Robert Trapps and 
Joan being ſo ſeized, as is aforeſaid, of the aforeſaid Place in which, &c. the aforeſaid Robert 
Trapps, the 12th Day of December in the 3d Year of the Reign of the ſaid Lady the Queen now, 
at London in the Pariſh of St. Vedaſt, died: And the aforeſaid Joan ſurvived him, and held her- 
ſelf in the Tenements aforeſaid with the Appurtenances in which, &c. by Right of Survivorſhip, 
and was thereof ſole ſeized in her Demeſn as of Freehold, And ſhe a ſo thereof ſeized, at 
London aforeſaid the 16th Day of January in the 6th Year of the Reign o 


* % . ” 


Time when, &c. were in the aforeſaid / Place in which, &c. eating ay Oe Graſs then and there 


growing, and doing Damage there, the ſame Thomas Stapleton and Fobn Heycock as Bailiffs of the 
Hame Jobn Reynolds well acknowledge the taking of the Cattle aforeſaid in the aforeſaid Place in 
which, &c. and juſtly, &c, for the Damage then there ſo by them done. And this they are 
ready to verify, wherefore they pray Judgment and a Return of the Cattle aforeſaid, together 
with their Damages, Coſts, and Charges by them about their Suit in this Behalf expended, accord- 
ing to the Form of the Statute in ſuch Cale lately made and provided, to be adjudged to them, 
&c, PEW F Fo 8 
And the aforeſaid Robert Smith ſays that by any Thing by the aforeſaid Thomas Stapleton and 
Jebn Heycock above by pleading alledged, the ſame Thomas and Jobn the taking of the Cattle a- 
toreſaid in the aforeſaid Place in which, &c. juſt, ought not to acknowledge, becauſe he ſays that 
well and true it is that the aforeſaid Charles Duke of Suffolk was ſeized in his Demeſn as of Fee of 
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| The Pleadings Smith verſus Sta pleton, &c. 


* Vide 1 Leon, 
76, 


in the goth Year of the Reign of Lord Henn 


moned between them in the fame Court: By 


1 — 


and in the afoteſaid Place in which, &c. And being ſo ſeized thereof, he the ſaid 20th Day of March 
the eighth late King of England, at Goldhanger aforeſaid, 

ave, grarited, and confirmed to the ſaid Robert Trapps and Joan his Wife the aforeſaid Place with the 
N in which, &c. to have and to hold to the fame Robert and Joan for Term of their 
Lives and of the longer Liver of them, without Impeachment of any Waſt, the Remainder there- 
of, aftet the Death of the aforeſaid Robert and Joan, to Nicholas Trapps one of the Sons of the 
ſaid Robert Trapps, and to the Heirs of his Body lawfully begotten, and for Default of ſuch Iſſue, 
the Remainder Uetef to the aforeſaid Francis Trapps another of the Sons of the ſaid Robert Trapps, 
and to his Heirs and Aſſigns for ever; and that the aforeſaid Robert Trapps and Joan his Wife by 
virtue of the Gift, Grant, and Confirmation aforefaid were ſeized in their Demeſa as of Freehold 
for Term of their Lives, the Remainder thereof to the aforeſaid Nicholas Trapps and to the Heirs 
of his Body lawfully begotten, the Remainder thereof in Form aforeſaid. Bur further the afore- 
ſaid Rober! Smith fays, that the aforefaid Robert Trapps and Joan his Wife being ſo ſeized of the 
aforefaid Place in which, &c, the Remainder to the ſaid Nicholas Trapps, as is aforeſaid, on the 
Octave of Sr. Hillary in the 35th Year of the Reign of Lord Henry the eighth late King of Eng- 
land, in the Court of the ſame late King at Weſtminſter in the County of Middleſex, 
before John Baldwin, William Shelley, Thomas Willoughby, and Humphry Brown Juſtices, * a 
certain final Concord was made, and afterwards from the Day of Eafter in 15 Days in the 
36th Year of the Reign of the fame King Henry the eighth there granted and recorded 
before the fame Juſtices and other faithful Men of the faid late King Henry the eighth there 
preſent, between the faid Nicholas Trapps Complainant and one Stephen Beckingham Deforceant, 
of the Place aforeſaid in which, &c. amongſt other Things, by the Name of one Meſſuage, one 
Garden, 60 Acres of Land, 6 Acres of Meadow, 100 Acres of Paſture, 20 Acres of Wood, and 
300 Acres of Marſh with the Appurtenances in Goldbanger, whereof a Plea of Covenant was ſum- 
which ſaid Fine the ſame Stephen acknowledged 
the ſaid Tenements with the Appurtenances to be the Right of the ſaid Nicholas, as them which 
the ſame Nicholas had of the Gift of the ſame Szephen, and them remitted and quit-claimed from 
himſelf and his Heirs to the fame Nicholas and his Heirs for ever ; for which ſaid Acknowledg- 
ment, Remiſe, and Quit-claim, Fine, and Agreement the fame Nicholas granted to the ſame Ste- 
phen the ſaid Tenements with the Appurtenances, and them to him rendered in the ſame Court; 
To have and to hold to the ſame Stephen from the Feaſt of St. Michael the Archangel then next 


to come unto the End of the Term of 54 Years from thence next following, and fully to be 


compleat, yielding therefore yearly during the whole Term to the ſame Nicholas his Heirs and 
Ag 61. 75. 8 d. pave at the Feaſts of the Annunciation of the bleſſed Mary, and of Sr. 
Michael the Archange equal Portions. Upon which ſaid Fine Proclamations were made 
according to the Form of the Statute in ſuch Caſe made and provided, that is to ſay, the firſt 
Proclamation the n was made the r7th Day of May in the Term of Eaſter in the 36th Year 
of the Reign of the ſaid late King Henry the eighth, the ſecond Proclamation was made the 20th 
Day of May in the fame Term, the third Proclamation was made the 23d Day of May in the ſame 
Term, the fourth Proclamation was made the 26th Day of May in the ſame Term, the fifth Pro- 
clamation was made the 25th Day of June in the Term of the Holy Trinity in the 36th Year of 
the Reign of the aforeſaid late King, the fixth Proclamation was made the 27th Day of June in the 
fare Term, the ſeventh Proclamation was made the goth Day of June in the ſame Term, the 
eighth Proclamation was made the 2d Day of July in the ſame Term, the ninth Proclamation was 


made the 21ft Day of November in the Term of St. Michael in the ſaid 36th Year of the Reign 


of the aforeſaid late King, the tenth' Proclamation was made the 24th Day of November in the 
ſame Term, the eleventh Proclamation was made the 26th Day of November in the ſame Term, 
the twelfth Proclamation was made the 28th Day of November in the ſame Term, the thirteenth 
Proclamation was made the gth Day of February in the Term of St. Hillary in the 36th Year of 
the Reign of the aforeſaid late King Herry the eighth, the fourteenth Proclamation was made the 
th Day of February in the ſame Term, the fifteenth Proclamation was made the 1oth Day of Fe- 
uary in the ſame Term, the ſixteenth Proclamation was made the 12th Day of February in the 
ſame Term, by virtue of which Fine with Proclamations aforeſaid Stephen Beckingham was poſſeſ- 
ed of the Intereſt of rhe Term aforeſaid. And further the ſame Robert Smith ſays, that the 7th 
Day of May in the 36th Year of the Reign of the ſaid late King Henry the eighth the aforeſaid 
Nicholas Trapps at Goldbanger aforeſaid died, and afterwards the aforeſaid Stephen Beckingham being 
ſſeſſed of the ſaid Intereſt of and in the Tenements aforeſaid, as is aforeſaid, at London in the 
ariſh of the bleſſed Mary of the Arches in the Ward of Cheap made his Teſtament and laſt Will, 
and therein conſtituted Joan Beckingham his Wife ſole Executrix, and afterwards, viz. the gth Day 
of December in the 1ſt Year of the Reign of the Lady the Queen now at London in the Pariſh 
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and Ward aforeſaid died. And the aforeſaid Joan Beckingham afterwards, viz. the 15th Day of 
December in the 1ſt Year aboveſaid took upon herſelf the Burthen of the Teſtament aforeſaid, and 
according to the cccleſiaſtical Law the ſame lawfully at the City of London, viz. in the Pariſh of 
the bleſſed Mary of the Arches in the Ward of Cheap, proved before Nicholas Wotton Doctor of 
both Laws, Dean of the Church of Chrift in Canterbury, and the Chapter of the ſame Place, to 


whom all and all Manner of Juriſdiction ſpiritual and-eccleſtiaſtical, which to the Archbiſhop of | 


Canterbury in full See appertained, that See being vacant, is notoriouſly known to. belong, 


virtue whereof the aforeſaid Joan Beckingham, as Executrix of the Teſtament aforeſaid, was of the 


Intereſt of the Term aforeſaid poſſeſſed. And the aforeſaid Joan Beckingham being ſo poſſeſſed, 
| afterwards, viz. the 17th Day of December in the 1ſt Year of the Reign of the ſaid Lady the 

Queen now, at London in the Pariſh and Ward aforeſaid made her Teſtament and laſt Will, and 
therein made and conſtituted one George Keynſbam and Richard Buckland Executors, and afterwards, 
viz. the 17th Day of December in the iſt Year aboveſaid, at London aforeſaid in the Pariſh and 


Ward aforeſaid, died. Which ſaid George Keynſbam and Richard Buckland took upon themſelves 


the Burthen of the Teſtament of the aforeſaid Joan Beckingham, and the ſame Teſtament lawfully 
and according to the eccleſiaſtical Law proved at the City of London aforeſaid, viz. in the Pariſh 
and Ward aforeſaid, before the aforeſaid Nicholas Wotton Doctor of both Laws, Dean of the 
Church of Chriſt in Canterbury, and the Chapter of the ſame Place, to whom all and all Manner 
of Juriſdiction ſpiritual and eccleſiaſtical, which to the Archbiſhop of Canterbury in full See apper- 
. tained, that See being vacant, is notoriouſly known to belong. By virtue whereof the aforeſaid 

George Keynſham and Richard Buckland as Executors of that Teſtament were poſſeſſed of the Intereſt 
of the Term aforeſaid, and afterwards the aforeſaid Robert Trapps and Foan his Wife died, after 
the Deaths of which Robert and Joan, the aforeſaid George Keynſham and Richard Buckland, before 
any Entry into the aforeſaid Place with the Appurtenances in which, &c. by the aforeſaid Lord 
Giles and Lady Mary, and by the aforeſaid Henry Brown and Alice his Wife, or any of them, the 
20th Day of January in the 6th Year of the Reign of the ſaid Lady the Queen now, as Execu- 
tors of the Teſtament of the aforeſaid Joan Beckingham Executrix of the Teſtament of the aforeſaid 
Stephen Beckingham, claiming their Term aforeſaid, into the aforeſaid Place with the Appurtenan- 
ces in which, &c* entered, and were of the ſame as Executors of the Teſtament aforeſaid poſſeſ- 
ſed for the Term aforeſaid, after that Partition of the Place aforeſaid in which, &c. was had, as 
the ſame Thomas Stapleton and John Heycock by Pleading have alledged. And the aforeſaid George 
Keynſham and Richard Buckland being ſo thereof poſſeſſed, as is aforeſaid, before the aforeſaid 
Time when, &c. viz. the 2oth Day of September in the 6th Year of the Reign of the ſaid Lady 
the Queen now, at Goldhanger aforeſaid, demiſed the aforeſaid Place in which, &c. to the afore- 
ſaid Robert Smith, to have and to hold to the ſame Robert Smith his Executors and Aſſigns from 


the Feaſt of St. Michael the Archangel then next following unto the End of the Term and for the : 


Term of 7 Years from thence next following, and fully to be compleat. By virtue whereof the 
ſame Robert Smith into the aforeſaid Place in which, &c. entered, and was of the ſame poſſeſſed 
until the aforeſaid Thomas and John took his Cattle aforeſaid in the ſame, in Manner and Form 


as in his Declaration aforeſaid he hath alledged. And this he is ready to verify, wherefore for 


that the aforeſaid Themas Stapleton and John Heycock the taking of the Cattle aforeſaid in the afore- 
ſaid Place in which, &c. acknowledge, the ſame Robert Smith prays Judgment, and his Damages 


aforeſaid by Occaſion of the taking and unjuſt Detention of the Cattle aforeſaid to be adjudged to 
him, &c. | 


And the aforeſaid Thomas Stapleton and Jobn Heycock ſay that the Plea aforeſaid by the ſaid Defendants do- 
Robert Smith in Manner and Form aforeſaid above by Pleading in Bar to the Cogniſance aforeſaid wur. 


pleaded, and the Matter in the ſame contained, are inſufficient in Law to preclude them the ſaid 


Thomas and Jobn from having their Cognizance aforeſaid, to which ſaid Plea they the ſame Tho- 
mas and Jobn have no Neceſſity, nor are by the Law of the Land bound in anywiſe to anſwer , 

wherefore for Want of a ſufficient Anſwer in Bar to the Cognizance aforeſaid in this Behalf, the 
lame Thomas and John as before pray Judgment, and a Return of the Cattle aforeſaid together 
with their Damages, Coſts, and Expences by them about their Suit in this Behalf expended, ac- 
cording to the Form of the Statute in ſuch Caſe made and provided, to be adjudged to them, &c. 


And the aforeſaid Robert Smith ſays that the Plea aforeſaid by him the ſaid Robert Smith in Man- Joinder in De- 
ner and Form aforeſaid by Pleading in Bar to the Cognizance aforeſaid pleaded, and the Matter 


in the ſame contained, are good and ſufficient in Law to preclude the aforeſaid Thomas Stapleton and 
Jobn Heycock from having their Cognizance aforeſaid, which ſaid Plea and the Matter in the ſame 
contained the ſame Robert Smith is ready to verify and prove as the Court, &c. And becauſe the 
aforeſaid Thomas Stapleton and John Heycock to that Plea do not anſwer, nor the ſame hitherto in 
any wiſe deny, the ſame Robert Smith as before prays Judgment, and his Damages aforeſaid by the 
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Orcaſion aforeſaid to be adjudged to him, &c. And becauſe the Court of the ſaid Lady the Queen 

here is not yet adviſed of giving their Judgment of and upon the Premiſſes, Day therefore is given 

to the Parties aforeſaid before the Lady the Queen at Weſtminſter until next after 
to hear their Judgment of and upon the Premiſſes, &c. becauſe the Court of the Lady the 


Queen here thereof not yet, ; &c. 


Tax CASE. HE Caſe was recited in this Manner. Charles Duke of Suffolk was ſeized in his Demeſi as of 
AStranger levies 4 Fee of and in Acres in Goldbanger in the County of Eſſex, and being ſo ſeized, the 2oth 
a Fine to Tenant Day of March in the 3oth Year of the Reign of King Henry 8. he gave the ſaid Lands to Robert 
mainder expec- Trapps and to Joan his Wife for their Lives, the Remainder to Nicholas Trapps one of their Sons, 
cant ontwo E- and to the Heirs of his Body begotten, the Remainder to Francis Trapps another of their Sons, 
fur Conſance d and to his Heirs for ever; by Force whereof the Huſband and Wife were ſeized accordingly, the 
* Tea, Remainders over in Form aforeſaid. And they being ſo ſeized, on the Octave of St. Hillary in the 
and the Conuſee 35th Year of the Reign of King Henry 8. in the Common, Bench a final Concord was made, and af- 
by the ſame Fine terwards on the Quinzime of Eaſter in the 36th Year of the Reign of the ſame King granted and 
Conuſor for 54 recorded before the Juſtices of the ſame Bench, between the ſaid | Nicholas Trapps Complainant, 
Years t 22” and one Stephen Beckingham Deforceant, of the ſaid Tenements ; by which Fine the ſaid Stephen 
r acknowledged the Tenements to be the Right of the ſaid Nicholas, as them which the ſaid N;chclas 
es ant” had of his Gift, for which Fine the ſaid Nicholas Trapps granted and rendered the ſame Tenements 
2 to the ſame Stephen Becking bam, to have and to hold to the ſame Stephen from the Fealt of $7. Mi- 
The Tenants for c hael then next following unto the End and Term of 54 Years from thence next enſuing, and ful- 
rife, (after the ]y to be.compleat : Yieiding therefore yearly during the ſaid Term to the ſaid Nicholas his Heirs 
the Leaſe is li- and Aſſigns 67. 75. 8 d. at the Feaſts of the Annunciation of our Lady and of St. Michae! the 
| ne. pope Archangel by equal Portions. And afterwards, viz. the 7th Day of May in the 36th Year of the 
Adjudged, that Reign of King Henry 8. the ſaid Nicholas died, leaving Iflue two Daughters, viz. Mary the Wife of 
8 Lord Giles Paulet, and Alice the Wife of Henry Brown, after whoſe Death Proclamations were 
Ide in Tail, for made upon the ſaid Fine, that is to ſay, the firſt Proclamation was made the 1th Day of May in 
the Fine wa" the 36th Year of the Reign of King Henny 8. and three other Proclamations were made the fame 
Deſcent of the Term, and four Proclamations in each of the three Terms following. And afterwards, viz. in the 
Remainder. 6c. Iſt Year of the Reign of Queen Elizabeth the ſaid Stephen Beckingham made Joan his Wife his Exe- 
Sw. 106. 2Bulft, cutrix, and died, who proved the Teſtament, and made George Keynſham and Richard Buckland 
.d, pad. her Executors, and died in the ſaid 1ſt Year of the Reign of Queen Elizabeth. And afterwards, 

2. fo. 10. b. Viz. in the 2d Year of the Reign of Queen Elizabeth the ſaid Robert Trapps died, and afterwards 
eG ;, in the 6th Year of the Reign of Queen Elizabeth the ſaid Joan Wife of the ſaid Robert Trapps died. 
68. 2 Bac, Abr. After whoſe Death, and before any Entry made by the Daughters of the ſaid Nicholas Trapps, or 
E their Huſbands, the faid Keynſbam and Buckland Executors of the ſaid Joan Becking ham entered 
pl. 5. S. 2. pl. 1. into the ſaid Tenements, claiming their ſaid Term of 34 Years. And afterwards, viz. the 20th 

| Day of September in the ſaid 6th Year of the Reign of Queen E/zabeth they leaſed the ſaid Tene- 
ments to the ſaid Robert Smith the Plaintiff for 7 Years next following the Feaſt of Sr. Michael the 
Archingel then next enſuing, by Force whereof Smith entered and was poſſeſſed.” And afterwards 
the ſaid two Huſbands and their Wiyes entered, and the 1oth Day of Juby in the 7th Year of the 
Reign of Queen Elizabeth made Partition of the Hereditaments deſcended to them from the ſaid 
Nicholas Trapps, by which Partition the ſaid Tenements in Goldbanger were allotted to the ſaid 
Lord Giles Paulet and to Mary his Wife, as Part of their Purparty. Whereupon they the 25th 
Day of March in the gth Year of the Reign of Queen Elizabeth made a Leaſe of the ſaid Tene- 
ments to one Jobn Reynolds for 21 Years next enſuing the ſaid 25th Day of March, by Force where- 
of on the Morrow afterwards the ſaid Reynolds entered, and the ſaid Robert Smith the Plaintiff put 
in his Cattle, viz. ſix Cows, and the ſaid Thomas Stapleton and John Heycock as Bailiffs of the ſaid 
Fohn Reynolds, the 27th Day of November in the 1oth Year of the Reign of Queen Elizabeth, dil- 
trained them, whereupon he ſued a Replevin againſt them, which was removed into the King's 
Bench. And they as Bailiffs of the faid John Keynolds make Cognizance for Damage-feaſant, and 
ſhew the ſaid Conveyance made by the Duke, and the Deſcent and the Partition, and the Leaſe 
to Reynolds. And the Plaintiff by Way of Bar to the Cognizance ſhews the Fine and the Procla- 
mations, and the reſt of the ſaid Matter, and ſo the whole Matter before ſhewn was diſcloſed. 
And thereupon Stapleton and Heycock have demurred in Law. | 
And the Matter was argued at the Bar in the King's Bench in OZober in the roth Year of 
the Reign of Queen Elizabeth by Thornton and Manwood on the Part of the Defendants, and by 
Thomas Bromley and an Apprentice of the Middle-Temple on the Part of the Plaintiff, And 
Exceptionstaken Bromley took Exception to the Plea of Cognizance made by the Defendants, for that they have 


to the Pleadings, made Cognizance tor Damage-feaſant in the Land of their Maſter, and his Title is ſhewn to be by 
| | | Force 


j 


the Leaſe for Years is alſo ended. 


| effectually it is ſufficient. 


1 4231 
Force of a Leaſe made by the Lord Giles Paulet and his Wife for 21 Tears, which Leaſe is not Exception 1 
ſhewn to be by Deed, in which Caſe it is not the Leaſe of the Wife, but of the Huſband only, Whether it be 
and therefore they ought to have ſhewn that the Huſband and Wife were in full Life at the Time 8 
of the Diſtreſs taken, for if the Huſband is dead, the Leaſe is abſolutely determined, as 


| | „ as againſt the toLandbyaLeaſe 
Wife, becauſe it was made without Deed, and if the Wife is dead, then the Eſtate of the Huſband e en inade 
who made the Leaſe is ended, if it be not ſhewn that he was Tenant by the Curteſy, and 
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by Huſband and 
th en Wife Tenants in 
Wherefore the Defendants, in order to enable themſelves to d wg dn fl. 


puniſh the Plainriit by Diſtreſs for his Wrong to Reynolds, ought to aver the Lives of the Huſband 88 
and Wife, which they have not done, and for this Reaſon their Plea is bad. n 

In Anſwer to which it was ſaid, that it is ſhewn that the Wife had an Eſtate of Inheritance if Lives ofthe Hut- 
the Land, viz. 4 Fee- tail, and ſo had the Huſband in her Right, and when a Leaſe is derived & P. S . 
from one who has an Inheritance, whether he be an Abbot, Biſhop, Dean, Tenant in Tail, of Vide Dy. gr. pl. 
the like, the Inheritance ſhall be intended to * continue in him, and he in the Inheritance, until 136,74; * 7% 
the contrary is ſhewn ; otherwiſe it is of a particular Eſtate, as for Life.“ And alſo the Poſſeſſion Leon. 102, 204. 


continuing in the Leſſee ſhall enable him to diſtrain Damage-feaſant the Cattle of a Stranger that has 636. ce | 
no Title, although his Eſfatb in Right is ended. But if the Huſband had granted a Rent-charge © 527-Hutt. 56. 
to a Stranger, and he had diſtrained for it, there would have been greater Reaſon to aver the Life : Rel. R. 402. 
of the Huſband, but here this Diſtreſs for Damage-teaſant is in Reſpect of the Poſſeſſion rather 3 Bac. Abr. 306. 
than of a good Title, which Poſſeſſion is not ſhewn to be removed. And alſo it is pleaded by , ... late 
Way of Bar, for although he that makes Cognizance makes Title to have a Return, yet it is (*). and 099 
alſo a Bar to the Plaintiff, for it excuſes the Defendants of the Wrong, * and a Bar ſhall be good — there cit- 
to a common Intent. And at the End this Exception was diſallowed by the Rule of the Court. 5 
Abr. 676. pl. 19. Sav. 111. Vide 5 Co. 85. a. Vin. Abr. tit. Poſſeſſion G. per totum. See poſt 546 (e). es. P. Lit, R. 91, Palm, 483. * * Rol. 
| | 2 ee Ante 26 (Þ); and the Books there cited. 
Another Exception was taken to the Pleading of the Partition in the Defendant's Plea of Cog- Fx<>tio 2. 
nizance, for that it is pleaded that the Place where, &c. amongſt other Things, was allotted and —_— 
aſſigned to Lord Giles and his Wife in Recompence of her Purparty, and they have not ſhewn in inter alia be good, 


particular all that was allotted to them, but have only ſaid that the Place where, Sc. amon 
other Thing 


s, was allotted to them, and have not ſhewn the Certainty of the Land allotted to — 

other Coparcener. | $ 7 

To which it was ſaid, that the Pleading is good enough, and in the uſual Form, and the Plain- 

tiff in his Bar to the Cognizance has in preciſe Words confeſſed the ſaid Partition according as it 

was alledged, wherefore this Exception was diſallowed by the Court. | ES 
Another Exception was taken by Thornton and Manwoed to the Pleading of the Fine in the n 

Plaintiff's Bar to the Cognizance, for that he has pleaded ** that a final Concord was made, good +" 

and has not pleaded & that a Fine was levied,” as the uſual Form is, and although the Fine here was pleading a Fine | 

not engtoſſed until Zaſter Term, yet it may be {aid that the Fine was levied in Hillary Term, for in 8 


Concord vas made, 
that Term the Writ of Covenant was returned, with the Dedimus poteſtatem, and the Concord and the Sc. Andif i be 
King's Silver was entered the ſame Term, and the Note is made that Term in which the Writ is re- 6 


thatit was levied 
turned, which makes it a Fine, ſo that it might well be ſaid that the Fine was levied in Hillary Term, g. Common 
although it was not engroſſed until Eaſter Term. And upon this the Caſe in 22 H. 6. was Cited, 2 Mod. Entr. 3a f. 
where Bremingham brought a Scire facias upon a Fine levied in Eaſter Term anno 18. Edw. 3. and b. Pl. 5: 
it was recorded and engroſſed in Trinity Term the ſame Year, and Exception was taken becauſe « N. 22. H. 6. 
the Mittimus did not make Mention that the Fine was engroſſed, but cum quidam finis levavit only: 8 ons 
But it is there ſaid that although a Fine is levied and not engroſſed, yet it is a Fine, and remains ris. Step. Pratt. 
of Record, to the Intent to be executed afterwards, as ſtrongly as if it had been engroſſed, and Cu,. An. 
there are divers Fines executed in this Place which never were engroſſed; and before the engroſ- * E. N. B. 247.2. 
ſing of it a Man ſhall have a Quid juris clamat to compel the Tenant to attorn, * for without At- bor 28 
tornment the Waſt would be diſpuniſhable, which was there affirmed by the whole Court, but af- Curio" 131, 143. 
ter the Fine is engroſſed he ſhall not ſue a Quid juris clamat, nor make Avowry, nor puniſh the Baabe, 255. 
Waſt without Attornment, and neither in the Certiorare, which iflues out of the Chancery to the Wes Symb. 
Chamberlains to remove a Fine levied in one Term, and engroſſed in another Term, nor in the I OM? 
Mittimus, is there any Mention made of the engroſſing: Wherefore the Tenant was there driven to yjay res?” 
anſwer over. From whence (it was ſaid) it appears in our Caſe that the Plaintiff might have ſaid Booth 249. 
that the Fine was levied in Hillary Term, although it was not engroſſed until Eaſter Term, and 48 — 2, 
therefore inaſmuch as he has not purſued the uſual Form of Pleading, the Bar to the Cognizance 
is not good. And allo it is not ſhewn that it was levied in the Common-Bench. 

In anſwer to which it was ſaid, that the Matter and the Subſtance of the Fine is here ſhewn by 
this Form of Pleading as fully as by the other, ſo that there is no Variance in Subſtance, and in 
ſuch Caſe a Man is not tied up to one particular Form of Pleading, but if he ſhews the Matter 

And as to its not being ſaid that it was levied in the Common-Bench, to 
this it was anſwered that the uſual Form is to ſay that the Fine was levied in the Court of the Lady 
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„ ne rer, be Queen at Weſtminſter, as it is before pleaded, and not to ſay that it was levied in the Common 

lad Edition fo. Bench. And Precedents hereof were cited in the Book of Entries Tit. Formedon fo. 350. and in di. 

374- As vers other Places. Wherefore theſe Exceptions were diſallowed by the Rule of the Court. 

The Matter in As to the Matter in Law, the main Point of it was, whether or no the Leaſe for Years made by 

N the Fine be defeated. And in order to underſtand this (it was ſaid) it is firſt to be conſidered how 
and in what Degree the Leaſe at firſt paſſed by the Fine; and then whether or no by the Death of 
Nicholas Trapps, and the Deſcent of the Remainder in Tail to his Daughters, thoſe Daughters were 
remitted to the Remainder in Tail in ſuch Manner that the Leaſe ſhall be adjudged in Law to be 
utterly defeated by the Deſcent of the Remainder ;z and laſtly, what was the Force of the Procla- 

mations upon the Fine made after the Death of the ſaid Nicholas Trapps. 

And as to the firſt Point, uiz. in what Degree the Leaſe at firſt paſſed from Nicholas Trapps, it 
was ſaid, it is to be obſerved that Rabert Trapps and his Wife were Tenants for Life of the Land, 
the Remainder to Nicholas in Tail, in which Caſe when Beckingham acknowledged the Tenements 
to be the Right of Nicholas, as them which he had of his Gift, his Eſtate in rei veritate was not 
altered, for Bectingbam had no Right nor Eſtate in the Land, fo in Fact nothing paſſed from 
Beckingham to Nicholas, although during the Life of Nicholas he Id be concluded by Eſtoppel 
to ſay otherwiſe but that he received a Fee-fimple from Beckingham, 

Foraſmuch then as nothing is in Fact done by the Acknowledgment of Beckingham to Nicholas, 

the Render of Nicholas to Beckingham is to be conſidered, which was for 54 Years to commence at 

the Feaſt of St. Michael! the Archangel then next coming, at which Time Nicholas had but a Re. 

mainder in Tail depending upon an Eſtate for the Lives of Huſband and Wife, and the Huſband 

and Wife were alive at the Time when the Leaſe for Years took its Commencement. And for 

the better underſtanding this Matter, it was faid, it is to be divided into divers Parts. Firſt, it 

is to be conſidered what would have been the Operation of che Law if the Leaſe had been made by 

Parol without Deed, and then what would have been its Operation if it had been made by Deed Poll 

without Eſtoppel, and laſtly, what ſhall be the Operation of the Law if it is made by Deed indented 

or by Fine, which are Eſtoppels in themſelves. 

*$.P. Dy. 3. And as to theſe the Apprentice ſaid, if a Man is ſeized of Land in Fee-ſimple, and makes a 
Ge. Moce 444. Leaſe for 21 Years to commence preſently, rendering Rent, and afterwards the ſame Day makes 
Litt. R. 281. a new Leaſe by * Parol to another for the ſame Term, or for a leſſer Term, this ſecond Leaſe is 
9 utterly void to all Intents and Purpoſes, ſo that although the firſt Leſſee ſurrenders his Term to 
Counl. 71. 3Bac. the Leſſor, or loſes his Term by Reaſon of a Condition broken, or forfeits it by a Feoffment made, 
Ante 422 (% and by Entry of the Leſſor, yet the ſecond Leſſee ſhall never have his Term, becauſe his Leaſe 
Poſt 521 (e). was void at the Beginning. For when the Leſſor had made the firſt Leaſe, he had then nothing 
* Nie, at this in him but the Reverſion, and the Leſſee had the Land and the Poſſeffion of it during the 21 
Day by the ta Years, fo that for that Time the Leſſor had no Intereſt in him to meddle with the Poſſeſſion, nor 
2 of Frands Authority to contract for it, for it was the Leſfee's Land for that Time, and he only had the 
gue Pojuric, no Poſſeſſion of it during his Term, and therefore the Leflor had no Power to contract for that which 
above threeYears Was not his on, but another's; for it is requiſite that he, who by his Contract makes another 
is to have any the Poſſeſſor of any Thing, be the Proprietor of the ſame Thing, or elſe it is reaſonable that his 
only as a Leaſe Contract ſhould be void. For if Fam poſſeſſed of a Horſe, and I ſell the Horſe to another upon 
at Will, that Condition that he pay me 40.5. for him at Chriſtmas, and before Chriſtmas I ſell the Horſe to an- 
now for 10 ora Other, and afterwards the firſt Vendee fails of Payment at Chriſtmas, ſo that I re-ſeize the Horſe, 
4 . out of the ſecond Vendee ſhall never have him, for at the Time of the ſecond Contract I had no Intereſt in, 
5 not Property, nor Poſſeſſion of the Horſe, nor any Thing but a Condition, which is not ſuffici- 
o Dy. ab. pl. 168. ent to enable me to contract for the Property and Poſſeſſion, and therefore the ſecond Contract is 
5 meerly void. So ſhall the ſecond Leaſe be in the ſaid Caſe. But if the Leſſor after the Leaſe made 
Contract C. fl. for 21 Years grants the Reverſion by Deed for 21 Years immediately, there this Grant is good 
* with Attornment, and the Grantee, if he obtains Attornment, ſhall have the Reverſion for 21 
Years, which is as long as the firſt Leaſe continues, and he ſhall have the Rent reſerved upon 
the firſt Leaſe as incident to it; for there the Grant is not of the ſame Thing which the firſt Leſſee 
= _ hath, for he hath the Land in Poſſeſſion, and the ſecond Grantee has but the Reverſion of it, which 
is quite a different Thing, and of a different Nature, for Poſſeſſion and Reverſion are ſeveral Things, 

S. P. Plowd, and; meerly contrary to each other. And ſo the Leſſor, who has made a Leaſe for 21 Years, may 
S 3.12%, by Parol make a Leaſe for Years to commence after the Determination of the firſt Leaſe, for this 
ſccond Leaſe is of another Thing, for the ſecond Leſſee is to have the Poſſeſſion after the firſt Poſ- 
ſeſſion and Intereſt. is expired, ſo that it is of another Thing than that which the firſt Leſſee has. 
«S.P, 26,H.8. * But if the Leſſor, who has made a Leaſe for 21 Years to commence preſently, makes another 
Bro. Leale 48: Leaſe by Parol for 31 Years to commence preſently alſo, there this ſecond Leaſe is good for the 
Gazody. + Bac. Jaſtro Years only, and for no Part of the firſt 21 Years of the ſecond Term, although the firſt 
abr. 439-Plowd: Leaſe. ends within the Time by Forteiture or otherwiſe. For as to thoſe 21 Years the Leſſor had 


Wentw: Off of no Power to contract, becauſe the firſt Term of 21 Years ſtood in the Way, as it is ſaid before, 


Fxece 231% but as to the laſt io Years the Caſe is juſt the ſame as if he had made a Leaſe for 10 Years to com- 
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a Smith gerſus Stapleton, ' &c. in BR 43 
mence 'from ſuch-a Day which is the firſt Day after the Determination of the firſt Term of, 2 
Years by EMuxion of Time; for if it be ended Parr er or other Abbreyiation, yet the 10 
Years ſhall not commence until the Time of 21 „ 


Years is expired and paſt, for the Leaſe for 31 
Years made by Parol, as to'the firſt 21 Years of it, was void as well againſt the Leſſor, for the 


it | 
Rent and all other Purpoſes, as againſt the Leſſee, and then the laſt o Years ſhall commence. 
not after the Surrender of the firſt Leaſe, but after the Number of 21 Years are expired, at which 

Time they ſhall commence. For although the Contract for 31 Years is void in Part, viz. for the 
ficſt 21 Years, yet it ſhall be good for the Reſidue, for in the Demiſe or Contract 1 Years tl 

Term is executory for every Year, and as to the Matter of the Execution it is the ſame as if there 
had been ſeveral * Contracts, one for one Year, and another for another Year, and ſo for every les ih th 
Year and every Day ſeverally, and then although it is void for the firſt 21 Years, yet it is good > 
for the other 10 Years remaining, as if ſeveral Contracts had been made for them; * ſo that one and v Via. Abr, tis 
the ſame Contract may be void in Part and good in Part, As if a Man who is ſeized in Fee A. f. 13. 

makes a Leaſe for 21 Years to commence 10 Years afterwards, and the ſame Day makes a ſecond « yin. Abr. tit, 


Leaſe by Parol to a Stranger for 31 Years to commence preſently, rendering Rent, there the ſe- Este B. b. 10. 
cond Leaſe is good only for the firſt 10 Years, and void for the laſt 21 Yar, 5 7 


as well againſt then 

Leſſor as againſt the Leflee, fo that the Leſſor ſhall not have any Rent for the laſt 21 Lears, nor 

ſhall the ſecond Leſſee have the Land after the firſt 10 Years ended, although the firſt Leſſee, be- 

fore the Commencement of his Term, re-grants his Term to the firſt Leſſor, becauſe the ſecond. 

Leaſe for the laſt 21 Years was void to all Intents and Purpoſes, for the Leſſor had no Authority 

nor Power to contract with the ſecond Leſſee for ſuch Time, inaſmuch as he had before leaſed the 

Land to the firſt Leſſee for that Time, whereby he had diſcharged himſelf of the Land, and of all 

Power to contract for it, as to that Time. But if a Man who is ſeized in Fee makes a Leaſe for « þ 7. H. 8. 
Life, and afterwards makes a Leaſe to another by Parol for 40 Years to commence preſently, and Bro. Leaſe 48. 
within a Year afterwards the Leſſee for Life dies, there the Leſſee for 40 Years may enter, and Mos; 155, © 
ſhall have the Land for as many of the 40 Years as are then to come, for the firſt Eſtate for Life 3 Bee. Abr. 40. 


for 31 Years the WY 


N 


had no Certainty of Continuance, becauſe nothing is more incertain than the Life of Man, and al- S. wn” 
though it was fo far certain that the Leſſee for Life ſhould have the Land as long as he ſhould 42 05 Vin. 


live, yet how long he ſhould live was utterly incertain; and therefore this cannot be reſembled to B. v _ * 
the ſaid Caſe of a Leaſe for 21 Years where the ſecond Leaſe is for 31 Years, 


| , for there it is certain Nen Of. of 
that the firſt Leaſe will continue for 21 Years, and neither more nor leſs, ſo that upon ſuch Cer- Contra loud 


Contra Flowd. 
tainty the Law can fay that the ſecond Leaſe is void for the firſt 21 Years, becauſe another has Wr. 5 122, 161. 
the Land for that Time, in which Caſe the Leſſor had no Power nor Intereſt to contract for the 
Land with another for that Time, but yet the ſecond Leaſe is good for the Reſidue of the 31 Years, 
viz. for the laſt 10 Years. So here the Leſſor had no Power to contract for the Poſſeſſion dur- 1 
ing the Life of the Tenant for Life, and therefore if the Leſſee for Life * ſurrenders, yet the Ad, 44D. Sod 
Leſſee for 40 Years ſhall not have the Land during his Life, though after his Life he ſhall have it e da (9). 
for as many of the 40 Years as are then to come, becauſe in a Contract for a Leaſe for Years, which 
is but an Agreement for the Land for the Time, every Year and Day and other Part of the Tune 
which is to come is executory as to the Leſſee, and he ſhall have it if there be no Impediment to 
the contrary, and when the Eſtate for Life is ended, then the Contract which is executory for the 
Time to come ſhall be executed, and the Impediment, viz. the Eſtate for Life, which made the 
Contract void as long as the Life continued, is now removed, fo that nothing ſtands in the Wa 


of the Contract from thenceforwards, and ſo the Leſſee ſhall have the Reſidue of the 40 7 
which are to come after the Death of the firſt Leſſee for Life. And thus he took the Law to be 
touching a preſent Contract for Land by Parol. | 


But if a Man makes a Leaſe for 21 Years to commence preſently, and the Leſſee enters, and * Hutt. 05. 
afterwards the ſame Day the Leſſor makes a new Leaſe by Dzed-poll to a Stranger for the ſame Vin. Abr. tn, 


in. Abr. tit. 
Years, or for a leſſer Time, there if the firſt Leſſee attorns, the ſecond Leſſee ſhall have the Rever- 1 
ſion, and the Rent reſerved upon the firſt Leaſe, for in the Demiſe of the Land the Reverſion fhall (a). 9 
paſs with Attornment, if the Poſſeſſion cannot. For if a Man by Deed inrolled bargains and ſells 


an Acre of Land, and he has but a Reverſion in it depending upon an Eſtate for Life, the Rever- 5,0, 755 


l | (b).and theBooks 
fion ſhall paſs; and every Man may uſe his Deed as he himſelf pleaſes, 


And therefore although ther cited. 
the Deed-poll ſpeaks of a preſent Leaſe for Years of the Land, yet the Party may uſe it as a Grant 


of the Reverſion, but ſo he cannot uſe a Demiſe which is by Parol without Deed, * for a Rever- N. 
ſion for Years cannot be granted by Parol without Writing. But if the Leſſee will uſe the Leaſe 133. 
by Deed-poll as a preſent Leaſe for Years, or if he does not obtain Attornment of the firſt, Leſ- 
ſee, then ſuch Leaſe by Deed-poll is abſolutely void, as much as if it was without Deed, ſo that 
if the firſt Leaſe is forieited or defeated by Condition broken, the ſecond Leſſce by Deed-poll can- 


not enter, although the Time of his Years is not elapſed, nor can the Leſſor have an Action of 
Debt for the Rent reſerved, ' becauſe a Contract b 


J. 1 t Vin, Abr. tit 
) a, : y Decd-poll cannot make that to pals which an- Faits G. on pl. ” 
other then enjoyed, but it is void, | | 
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95 0. 155. a. But if the ſecond Leaſe was by Deed indented, or by Fine, (as our Caſe is) then 
8 re. if the firſt Leaſe is ſurtendeted, or defeated by Forfeiture or Condition broken, or otherwiſe 
Abr. 449. Shep. ended, the ſecond Leſſee may enter and hold it againſt the Leſſor, for inaſmuch as the 
Frack. Counſ. 71. Leaſe is by Indenture or by Fine, both Parties are concluded to ſay the contrary but that 
b Co. Lit. 4. b. the Leſſor had the Land in Pofſeſlon to pals, and that it paſſed in Poſſeſſion according to the 
x Finch $9, 262. Tenor of the Leaſe; for if the Leſſor had nothing in the Land, but purchaſed it after ſuch Leaſe, 
J Bac. Abr. 441. Or if the Land deſcended to him afterwards, the Leſſee might enter upon him by Reaſon of the 

„Jones 459. Concluſion, and alſo the Leſſce by Eſtoppel ſhould be compelled to pay the Rent. For Littleton 
in his Chapter of Tenant for Years ſays, if a Man brings an Action of Debt for Rent reſerved 
* See the Books se upon a Leaſe for Years, it is a good Plea for the Leſſee to ſay that the Leſſor had nothing in 


—— * the Tenements at the Time of the Leaſe made, except the Leaſe be by Deed indented, in 


4 Litt. & 38. With Regard to a preſent Leaſe for Years: made by Parol, by Deed-poll, and by Indenture or o- 
ther Matter of Eſtoppel, where the Land is as long in Leaſe before. . 

In our Caſe then Nicholas Trapps, who made the Leaſe by Fine to commence immediately af. 

ter the Feaſt of St. Michael then next following, had nothing in the Land but a Remainder in 

Tail, and both' at that Time, and at the Day when the Leaſe ought to- commence, his Father and 

Mother held the Land for Term of their Lives, in which Caſe the Leaſe is not meerly void, for 

if it had been made by Parol, and the Leſſees for Life had died during the Life of Nicholas Trapps, 
Betkingham the Leſſee might have entered and have held the Land againſt Nicholas. And inaſ- 

much as the Leaſe is made by Fine, which carries an Eſtoppel to every Party, the Leaſe ſhall be 

ſtronger thereby, and ſo the Leaſe in the Life of Nicholas Trapps ſhall not be ſaid to be void, but 

ſhall be good in Eſtate to have the Reſidue of the Years which are not incurred in the Life of the 

Tenants for Life, and by Eſtoppel the Leaſe is a good Leaſe in Poſſeſſion for all the 54 Years. 

But the great Matter is, when Nicholas Trapps died before the Commencement of the Leaſe, 

and the Remainder in Tail deſcended to his two Daughters, and the Proclamations upon the Fine 

were all made after the Death of the Tenant in Tail, whether or no they ſhall bind the Tail, and 

make the Leaſe for 54 Years good againſt the Iſſues in Tail. And hereupon the Statutes of 4 

H. 7. cap. 24. and of 32 H. 8. cap. 36. and the Branches and the Meanings of them, were conſi- 

dered. And whereas the ſaid Statute of 32 H. 8. ordains that all Fines levied with Proclamations 

of any Lands entailed to the Perſon levying the Fine, or to any of his Anceſtors, ſhall, after the Fine en- 

groſſed and Proclamations made, be a Faded and accepied a ſufficient Bar and Diſcharge for ever againſt 

the ſaid Perſon and Perſons, and their Heirs claiming only by Force of any ſuch Entail, it was objected 
5 Yes = by the Counſel for the Defendants, and alſo affirmed by the ſaid Apprentice, that if the Eſtate 
Kelw. 205. b. given, upon Which the Fine was levied by the Tenant in Tail, be abſolutely defeated before the 
# xCo. 96. b. laſt Proclamation made, then notwithſtanding all the Proclamations afterwards paſs and are made, 
Shep. Pratt. the Eſtate-tail ſhall not be barred.  * As if Tenant in Tail is difſeized, and afterwards he levies a 
3 Co.go.a, Fine to the Diſſeizor ſur conuſance de droit, or upon Releaſe, and dies, and the Iſſue in Tail enters 
before all the Proclamations made, and afterwards all the Proclamations are made, the Tail is not 

barred, but the Iſſue is remitted, and is in as Tenant in Tail; for although the Statute of 32 

H. 8. ſays, that the Fine after the Proclamations made ſhall be a Bar to the Tail, yet theſe Words are 

ſo to-be underſtood that if the Fine remains in Force until the Proclamations are made, then after 

the Proclamations are made, it ſhall be a Bar to the Tail, but-when the Iflue in Tail, before all 

the Proclamations made, enters, where his Entry is lawful, there by ſuch Entry he has annulled 

the Eſtate which the Parties to the Fine had, and thereby he has annulled the Fine, and is remit- 

ted to the Eſtate-tail, and then the Proclamations, which proceed afterwards and are conſummated, 

are of no Force, inaſmuch as the Fine is of no Force, for the Fine which is the Principal being 

annulled, the Proclamations which are only acceſſary to the Fine muſt alſo be annulled: And fo 

the general Words of the Statute, which are that the Fine after the Proclamations made ſhall be a 

Bar to the Tail, are to be conſtrued in this reaſonable Senſe, for elſe it is idle to ſay that it ſhall 
be a Bar after the Proclamations, if nothing can be done before the Proclamations. And the 
Proclamations. were ordained to the Intent that thoſe who have Right or Title ſhould have Notice 
of the Fine, which Notice is to give them who have Right or Title an Opportunity of defeating 

the Fine before the laſt Proclamation by Entry, Claim, or Action, and to no other Purpoſe is it, 
by which it is to be underſtood that the Entry or other lawful deveſting of the Poſſeſſion 
by him that has Right, before the laſt Proclamation made, ſhall aid him that has Right, or 
elſe the Proclamations would but be ſuperfluous, for to give Notice by the Proclamations to 

thoſe that have Right, and when they have Notice, not to permit them to take the proper Me- 
thods of preventing and oppoſing the Force of the Proclamations, would be to a very idle and 

frivolous Purpoſe. Wherefore it appears to be the Intent of the Makers of the Act that thoſe 

who have Right may avoid the Fine and the Force of the Proclamations by Entry or other 
lawful deveſting of the Eſtate and Poſſeſſion of the Land before the Jaſt * 
| | Alſo 


. $2244 «which Caſe ſuch Plea does not lie for the Leſſee to = And thus, he ſaid, ſtands the Law 


—— 
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* Alſo it was ſaid that if Tenant in Tail of a Rent, or of an Advowſon, or of Tithes, or ſuch like, . porh. 64, 
Jevies a Fine thereof to a Stranger come ceo que il ad de ſon done, and dies before all the. Proclama- Shep. Pract. 
tions are paſt, if the Iſſue ſuffers the Poſſeſſion to continue according to the Fine until the Procla- ths 
mations are paſt, the Tail is barred for ever, but if he gets Seizin of the Rent, or of the Tithes, : 
or of the Preſentment to the Advowſon before the Proclamations, the whole Force of the Fine and 2 
of the Proclamations are defeated, cauſa qua ſupra, And it was ſaid, if ſo be the Iſſue cannot get 
Seizin of the Rent, or of the Tithes, or of the Preſentment to the Advowſon before the laſt Pro- 
clamation is paſt, (as perhaps he cannot, becauſe it may happen that no Day of Payment is incurred, 
and that no Tirhes, or Avoidance of the Advowſon has fallen after the Acknowledgment of the Fine 
and before the 1iſt Proclamation) yet if the Iſſue comes to the Land before the laſt Proclamation 
is made, and claims the Rent or the Tiches, or to the Church, and claims the Advowſon, this is 
ſufficient to defeat the Fine and the Proclamations, and to ſave the Tail; ® for as ſuch Claim is“ Ut. 5 :77- 
ſufficient for the Lord of a Villain to remove out of the Villain ſuch Things purchaſed by him, Lit. g 6:8. 
and to velt them in the Lord, as Littleton ſays, ſo by the ſame Reaſon in this Caſe ſuch Claim 1 
ſhall be ſufficient for the Iſſue in Tail to deveſt ſuch Things out of the Conuſee, and to reveſt Conn. 6. 
them in the Iſſue in Tail, which the Law of itſelf would not otherwiſe do, altho* the Things are, _, 
in Tail, and altho' the Fine makes no © Difcontinuance. * But if Tenant in Tail of Land levies a = be. Abr. 53. 
Fine of it to a Stranger ſur conuſance de droit come ceo que il ad de ſon done,, and dies, and before all G £2: 
the Proclamations are paſt the Iſſue brings a Formedon in Deſcender againſt the Conuſee, and pend- * 
ing the Action all the Proclamations paſs, there (it was ſaid) the Iſſue ſhall be barred, and the . 
Diſcontinuee may plead in Bar of the Tail for ever this Fine with Proclamations made pendin 
the Writ which was well brought, and the R-aſon is, becauſe the Fine is not annulled before the 
Proclamatins are conſummate, and the Statute of 32. H. 8. ſays that the Fine after the Proclama- 
tio: made ſhall be accepted to all Intents and Purpoſes a ſufficient Bar to the Heirs in Tail, and ſo this 

dae pending the Writ is ſtrong and ſufficient enough to bar the Heir by the Letrer of the, , csg, 
Act and by the Intent of the Makers of it, for their Intent was moſt ſtrong. againſt Eſtates Tail, Dy. 213. pl. 41. 
and this Act docs not allow to the Heir in Tail, who is Privy, any Benefit by bringing of Action! 94 — 
before the Proclamations incurred, as the Statute of 4 H. 7. does to Strangers within five Years. Cro. J. 699. 
And Thornton (aid that if a Stranger levies a Fine to the Tenant in Tail come ceo que il ad de ſon Susp. Prag 
done, and he renders to him a Rent in Fee, and the Proclamations upon the Fine incur, and the Count. 62, 63, 
Tenant in Tail dies, the Iſſue ſhall avoid the Rent, for he is remitted to the Land, and the Fine ak 
ſhall not bind him for the Rent, becauſe his Anceſtor was not Tenant in Tail of the Rent, but of 96. = Bac. Abr. 
the Land, fo that the Rent is another Thing than that which was entailed, and therefore the Fine Sb. W. 1. fo 
is not levied of any Thing entailed, and conſequently the Rent is out of the Proviſion of the Act 66. a. 
of 32 H. 8. *So is it (he ſaid) where Tenant in Tail of an Advowſon renders or grants to one t Wett's Symb. 
by Fine the Nomination of a Clerk to the Advowſon. * And (he ſaid) if Tenant in Tail of a Fra, gef. 
Rent diſſcizes the Tenant of the Land, and levies a Fine with Proclamations of the Land to A Count. 62. Sed 
Stranger, and the Proclamations paſs, the Heir in Tail ſhall not be bound for the Rent, becauſe Sonn Wath, 
the Fine was not levied of it, but of the Land, which is another Thing, quod fuit conceſſum. But 79, becauſe the 
it was ſaid that in the principal Caſe the Render of the Tenant in Tail was of the Land which Nansen and 
was entailed, ſo that it was of the Thing itſelf entailed, and therefore if the Leaſe was not defeat- in Effect the 
ed before the laſt Proclamation made, the Proclamations ſhall bind the Tail here, as to the Leaſe, me Thing, 


the Frui 
as much as they ſhould do in a Freehold or Inheritance. And therefore whether or no the Leaſe — fullProfit of 
was defeated before the Proclamations paſt, was made the principal Point of the Caſe. 2 


the Thing entail- 
ef, Poſt 529 (b). But if Tenant in Tail of an Advowſon grants by Fine the Nomination of a Clerk to ons and to his Heirs, ſo that when the Church becomes void, 


the Grantee and his Heirs may nominate a Clerk to the Tenant in Tail and his Heirs, and that he or they ſhall preſent the Clerk ſo nominated to the Ordinary, 


and the Tenant in Tail dies, ſuch Fine ſhall not bind the Iſſue in Tail, becauſe there the Nomination and the Preſentation are diſtinguiſhed, ſo that the Fine is not 
levied of the Thing entailed, Dodder, Compl. Parſ, 36. Watſ. Compl. Incumb. 79, $5. 


E The Authority of the Caſe here put is greatly impeached by the Opinions of Hobart and Harvey J. in the Caſe of Heliot v. Saunders, where they held that if Te- 
nant in Tail of a Rent-charge iſſuing out of a Manor levies a Fine of the Manor, this is a Bar of the Rent, becauſe the Fine being levied of the Land incluſively gives 
the Rent, and they ſtrongly denied this Caſe put by Thornton to be Law. Cro. J. 700. 2 Rol. R. 500. Winch 110,121, 123. Jenk. 275. pl. 96. Tamen guere that Caſe, 


for there appears to be no Fine levied of the Rent, which being the Thing entailed, and not the Land, ſhould, it ſeems, deſcend to the Iflue till the Focal thereof be 
1 by a Fine. And with the Opinion of Thornton here agrees that of Winch J. 2 Brownl. 155. Shep. Pract. Counf. 62, 63, 65. Weſt's Symb, pt. 2. fo. 66. b. 
P. Dy. 213. pl. 47. | 


And as to this, it was ſaid on the Part of the Defendants, that it is to be conſidered that Nicho- por che Deſen- 
las Trapps who made the Leaſe was but Tenant in Tail in Remainder depending upon an Eſtate 9aat. 
for two Lives, and the Leaſe made to commence immediately after the Feaſt of St. Michae! then 
next following after the Fine levied could not take Effect nor be executed until after the Death of 
the Tenants for Life, and it might ſo happen that it ncver could be executed, for if either of the 
Tenants for Life ſhould outlive the Term of 54 Years, then the Leaſe for Years could never com- 
mence or take Effect in Deed, And the Iſſue in Tail, who does not come in by the Donee in Tail only, ,..... Diverſity 
but by the Donor, ſhall not be eſtopped to ſhew the Eſtates of the Tenants for Life which diſturb- 3 Co. 89. b. 
ed the Commencement of the Leaſe at the Day limited in the Fine, but he may ſhew the Truth 2 
of the Matter well enough, And it is confeſſed on all Sides that the Survivor of the Tenants for See Sav. 106, it 
Lic died in the 6th Year of the Reign of the preſent Queen, ſo that the Truth being confeſſed, Fad bat the 
all Eſtoppel is taken away, And altho' by the Statute the Iſſue in Tail ſhall not aver Continu- clear. See Dy. 
* ance 33+ * 
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1 . their Lives, which could not be ſo if the Law was to adjudge the Leaſe void upon the Deſcent of 
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ance of the Poſſeſſion againſt the Fine of his Anceſtor come ceo que il ad de ſon done, yet upon other 
Fines as this is here he ſhall not be eftopped. And inaſmuch as the Tenants for Life were alive 
at the Time of the Leaſe made, they might poſſibly have outlived the Term of 34 Years, and if 
they had done ſo, then the Leaſe would never have taken Effect, and if they died within the 54 
Years, the Leaſe might take Effect, fo that it reſted upon a Contingency whether it ſhould ever 
be a Leaſe or not, which Contingency being incertain made it alſo incertain whether the Leaſe 
ſhould ever take Effect or not, and therefore it could not be preciſely called a Leaſe, but a Title 
to or Poſſibility of a Leaſe. And then when Nicholas the Leſſor died before the Time limited for 
the Commencement, of the Leaſe, the Remainder in Tail by his Death deſcended to his two 
Daughters and Heirs, which Remainder was in them without any Entry or Claim as fully as it 
was in his Father, for the Continuance of the Eſtate of the Tenants for Life made the Remainder 
to be in the Daughters of Nicholas as actually and fully as a Remainder can be in any one, and 
the Deſcent of the Remainger to them and their Seizin of it wrought in them a Remitter to the 
Remainder, which Remitter purged and diſcharged the Remainder from the ſaid Title to or Poſ- 
* Poſt 437 (e). fibility of the Leaſe. For if Nicholas who had the Remainder in Tail had granted a Rent-charge 
| out of it to a Stranger, and had died, and the Remainder had defcended to his Daughters, they 
ſhould have held ir diſcharged of the Rent. And if they had granted the Remainder by Fine to 
a Stranger, and afterwards the Tenants for Life had died, the Stranger ſhould have held 
the Land diſcharged of the Rent, becauſe the Deſcent of the Remainder remitted the 
Daughters, and purged the Remainder of all Incumbrances as fully as the Deſcent of 
the Poſſeſſion in Tail purges the Poſſeſſion of all Incumbrances. And if Nicholas had 
made a Leaſe for 40 Years, to commence after the Death of the Tenants for Life, the Deſcent to 
the Daughters ſhould have avoided fuch Leaſe which has a certain Commencement and a certain 
End, à fortiore then it ſhall avoid this Leaſe, which cannot well be called a Leaſe, but rather a 
Poſſibility of or Title to a Leaſe, for the Daughters cannot make Claim to avoid the Leaſe, be- 
cauſe they themfelves have the Remainder of the Land, and they cannot make Claim in their own 
Land, as they may to have a Thing out of the Land of another, as in the Caſe put of a Rent, 
and fuch like, but the Operation of Law without Claim gives to them by the Defcent and Remit- 
ter the like Advantage by Way of Diſcharge as they ſhould have by Claim in the Land of another : 
And then if the Deſcent and Remitter hath avoided the, Leaſe, thereby it hath defeated the Fine 
as fully as the Entry of the Iſſue in Tail ſhould do in the Caſes before ſpecified where the Iſſue in 
Tail after the Diſſeizin of his Father enters upon the Conuſee, or obtains Seizin of the Rent be- 
fore the Proclamations paſt. And then the Proclamations which were all made after the Deſcent 
and Remitter are of no Force, but are as abſolutely void as the Fine itſelf is. And fo the Leaſe 
for 54 Years, and alfo the Eſtate of the faid Robert Smith the Plaintiff, are void, and therefore 
he ſhall be barred, ' n CES 

E o for the Oi the other Side it was argued that the Leaſe for 54 Years was good againft Nicholas Trapps 
hey — himfelf upon this Contingency that the Tenants for Life had died before him, for the Cauſes before 
Po . ſhewn, and that too altho* the Leaſe had not been by Fine, but by Parol or Deed Poll, in which 

Caſe 14, Pig. on there is no Eſtoppel. And when Nicholas died, and the Remainder in Tail deſcended to his Daugh- 
e T. 4484. 3. ters, the Leaſe ſhall not be adjudged in Law to be preſently void as to the Daughters, becauſe 
21: pl: 24, Fitz. there is a Rent reſerved upon it, ſo that there is a Recompence for the Land, which may be as 
Tail 6. Go. Li. advantageous to the Iſſue as it would be to have the Leaſe void, at leaſt it will be of no Damage 
343; b- 19. to him, and the Iſſue in Tail ſhall never avoid Things done by his Anceſtor but where they are 
24 Cc. 35. b. Or may be to his Diſadvantage. * For in the Cafe of OZavian Lumbard in 44 Ed. 3. where Te- 
7 Rol. Abr-342- nant in Tail upon defeaſible Title granted a Rent-charge of 20 /. to him that had Right for a Re- 
43. 2Brownl.69, leaſe of his Right, the Court was of Opinion that the Rent - charge ſhould be levied upon the Iſſue 
ay 2 "in of the Tenant in Tail, becauſe the Grant of the Rent was for the Releaſe of the Right, ſo that 
7 And, 238, the Iſſue had Benefit thereby, for which Reaſon he ſhould not avoid the Grant. So it ſeems by 
175 46 Ed. z. that if Land is given in Tail, ſo that the Donee may alien for the Profit of his Iſſues, 
x Chan. Cal. 171. this is a good Condition or Power limited to him. And if the Tenant in Tail ſuffers a com- 
eB, 312- 56, mon Recovery in which he vouches and has Recompence, the Iſſue ſhall be bound, becauſe he is 
Poſt 466. Man- not damnified thereby; and ſo if he aliens with Warranty, and leaves Aſſets to his Iſſue, the 
. 3 Iſſue ſhall not avdid the Alienation, becauſe it is not to his Diſadvantage. * So here inaſmuch 
Ty N za as a Rent is reſerved upon the Leaſe, it may be that this Rent is equivalent to or more than the 
an Value of the Land, and alſo it may be that the Land lies at a great Diſtance from the Daughters, 
ſo that it may be more advantageous for them to have it in Leaſe and to receive the Value of it in 
xe/s Caſe 14 (x). Rent, than to manure and cultivate it themſelves; and therefore it does not appear that this Leaſe 
and the Books is to their Diſadvantage. And put the Caſe that the Tenants for Life happen to die, and that 
10 Co. 3-. b. the Leſlce enters, and at the Day of Payment pays the Rent to the Daughters, and they accept 
Curſon 243. See jt, by that Acceptance they have affirmed the Leaſe, and they ſhall not avoid it afterwards during 


* 8 


373. the 


DT 


the Remainder in Tail. And here the Daughters might have had an Action of Debt for all the 
Arrears incurred after the Death of their Father, and in the Life of the Tenants for Life or. of the 
Survivor of them, for on this Part there is an Eſtoppel, that is to ſay, Beckingham the Leſſce and 
his Executors and their Executors are eſtopped by the Fine to ſay otherwiſe but that the Leaſe 
took Effect immediately after the Feaſt of St. Michael next after the Fine, and that they ought to 
pay the Arrears, unleſs they could alledge an Entry in Fact and an Expulſion by the Tenants for 
Life claiming by Title paramount the Leaſe for Life; and this Benefit would be loſt to them if 
the Law ſhould adjudge the Leaſe void by the Deſcent. * And if Tenant in Tail makes à Leaſe « co. Li. a6.s, 
for 40 Years to commence 10 Years after, rendering Rent, and dies the Day after, the Iſſue in Rol. Abr. 631. 
Tail enters, and makes a Feoffment before the ten Years are elapſed, here it cannot be preſently N 
affirmed that the Entry of the Iſſue has avoided the Leaſe which was executory and not executed, P | 
for it the Feoffee waives the Poſſeſſion of the Land at the End of 10 Years, and the Leſſee enters, 3: . 361. 
and occupies the Land, and at the next Day of Payment pays the Rent to the Feoffee, who ac ven —_ 
cepts it, the Leaſe is thereby made good, and the Election for the Allowance of the Leaſe remains the oth: how 
to the Feoffee as well as to the Iſſue, and fo peradventure for the Diſallowance of it, for per 4 84267855 
haps he might have had an Action of Treſpaſs againſt the Leſſee for entering. And then if the ». Thema 3 
Law be fo that the Entry of the Iſſue into the Land before the Leaſe commenced ſhall not be ad- "ty rm 3 
judged an Avoidance of the Leaſe for Years executory, @ fortiore in our Caſe the Deſcent of the ct Teiſden. 
Remainder, where there is no Entry, ſhall not avoid the Leaſe which is executory. But in the , "He 
Caſe put of the Grant of a Rent-charge out of the Remainder by Nicholas Trapps, this, if he had 3 38. 
made any, ſhould have been diſcharged by the Deſcent of the Remainder to the Daughters, for 
it cannot be preſumed to be for the Benefit of them who are his Iſſues, but to their Diſadvantage, „I 7 5% 
becauſe there is not quid pro quo, but it is a meer Charge and nothing elſe, for which Reaſon the 10, T. Roym, 
Law does not ſuſpend his Gift of it as a Thing indifferent, but ſays that it is a Charge to the Iſſue, bd. Tops 
and cannot be for his Benefit, and therefore ic adjudges it to be void. And hereupon the Ap- , 278 
prentice ſaid that he well allowed the Judgment in Cauxton's Caſe in 14 Aſs. where Tenant in ow: Change 4s. 
Tail granted a Rent · charge, and died, the Iſſue entered, and made a Feoffment, and took back IN 
an Eſtate, and an Aſſize was brought for the Rent, and there it was adjudged that the Land was Pee. Chan 16. 
diſcharged, foraſmuch as the Iſſue in Tail had entered after the Death of his Anceſtor who charged Be. 65, 59. 
it. But both he and Bromley diſallowed the Judgment in the Caſe of 19 Ed. 3. where it is ad- . "9 Ba 
judged that if Tenant in Tail is bound in a Statute-merchant, and dies, and the Iſſue enters into Fitz. Reſceitr12, 
the Land entailed, and aliens, the Land ſhall be bound, which, they ſaid, is not ſo, for the Re- Sen Con, T7 
mitter diſcharges the Execution here, as well as it does the Rent-charge in the Caſe. before. gt. Pl f. Bro. 
And ſo, it was ſaid, if Tenant in Tail aliens the Trees, and dies before they are cut, and the my 7 
Iffue enters, the Vendee ſhall not have the Trees, as it is put in 18 Ed. 4. fo that, they ſaid, there B., 5 28. b. per 
is a Diverſity when the Thing may be to the Benefit of the Iſſue in Tail, and when to his Charge. + = = 


Wherefore the Demiſe and the Contract by Fine in our Cafe is not defeated by the Deſcent of 8 
the Remainder, but ſhall be ſaid to continue, and then the Proclamations coming afterwards for- 


tify the Leaſe, and take from the Heirs all Election of Diſallowance of it, for inaſmuch as the \*-135% 4. 6.2. 


Leaſe had Continuance when the Proclamations were made (whether it be a Leaſe upon a Con- Ras (c) ail hh 
tingency or otherwiſe) the Words of the Act make the Fine to be for ever a ſufficient Bar for the 5 2 
Term againſt the Tail. * But the Apprentice ſaid that if there be Tenant in Tail, and a Stranger LOS 
by Fine acknowledges the Tenements to be the Right of the Tenant in Tail come ceo que il ad de 18. | 
ſon done, and the Tenant in Tail grants and renders the Land to him again for Life, in Tail, or 2 
in Fee, and dies before all the Proclamations are made, and before the Conuſee has entered, and 
the Iſſue enters, and afterwards all the Proclamations paſs, in this Caſe the Conuſee, to whom the 
Land was rendered, ſhall never have a Scire facias to execute the Fine, nor can he enter, for » 3 Co. 89. b. 
when the Tenant in Tail had rendered the Land, yet the Land was not out of him until the Co- 
nuſee had executed the Fine by Entry or Writ of Execution, and therefore when the Tenant in 
Tail died before Execution, the Land deſcended to his Iſſue, and when he entered he was remit- 
ted, and thereby he utterly avoided the Fine and the Eſtate rendered by it, and then every Pro- 
clamation made afterwards was void, and if the Conuſee brings a Scire facias againſt the Iflue to 
have Execution, he ſhall plead in Bar his Remitter, and ſo ſhall exclude him of Execution and 
Entry alſo. But in our Caſe there was no ſuch Avoidance of the Fine, for inaſmuch as the Leaſe 
for 54 Years might be to the Benefit of the Iſſues in Tail, the Law will not ſay that the Deſcent 
hath avoided it, but that it continued until the Proclamations were paſſed, and when they were 
paſſed, the Leaſe became indefeaſible. Whereupon they prayed Judgment for the Plaintiff. And 
many other Things were ſaid on both Sides, which I have here omitted, it being my Deſign to 
make a brief Report of this Caſe, and therefore I have only given conciſely the Reaſons and Caſes 
above written, which were the moſt weighty and material in my Apprehenſion. 
And after theſe Arguments the Juſtices took Advice, and in Hillary Term in the 11th Year 
of the Reign of Queen Elizabeth they commanded the Prothonotary to enter Judgment for the 


3 Plaintiff, 


Smith verſus Stapleton, &c. in B. R. 1 
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Plaintiff, becauſe they took the Law to be that the Leaſe was good, and that the Fine with Pro- 
clamations was a ſufficient Bar for the Term againſt the Eſtate - tail. But the Judgment was not 
then entered, becauſe the Plaintiff neglected to come to the Prothonotary to require it, and to 
pay for it And the Judgment remained unentered until Eaſter Term in the 15th Year of the 
Reign of Queen Elizabeth, and then the Plaintiff came to the Bar by: his Counſel, - and ſhewed how 
that the Judgment was not entered thro* his Default, and prayed that it might be now entered. 
And the Court adviſed thereupon until another Day, at which Day upon the Plaintiff's Prayer 
they ordered the Judgment to-be entered, which was done accordingly, and was as follows. 


ve reft of de. Whereupon all and ſingular the Premiſſes being ſeen and by the Court of the Lady the Queen 

Record, here more fully underſtood, and mature Deliberation being thereupon had, for that it ſeems to 

| the Court of the ſaid Lady the Queen here that the Plea aforeſaid by the aforeſaid John Smith in 

Manner and Form aforeſaid above pleaded in Bar to the Cognizance aforeſaid, and the Matter 

in th eſame contained, are good and ſufficient in Law to preclude the ſaid Thomas Stapleton and 

Jobn Heycock from having their Cognizance aforeſaid : Therefore it is conſidered that the afore- 

© Jadgment. faid Robert Smith his Damages as well by Occaſion of the taking aforeſaid, &c. as for his Coſts 

| and Charges by him about his Suit in this Behalf expended, ought to recover, &c. But becauſ: 
it is not known to the Court of the ſaid Lady the Queen now here what Damages the aforeſaid 
Robert Smith has ſuſtained as well by Occaſion of the taking aforeſaid, &c. as for his Coſts and 
Charges by him about his Suit in this Behalf expended, therefore the Sheriff is commanded that 
by the Oath of good and lawful Men of his Bailiwick he diligently enquire what Damages the a- 
foreſaid Robert Smith has ſuſtained as well by the Occaſion aforeſaid as for his Coſts and Charges 
aforciaid, and the Inquiſition which he ſhall rake thereupon he ſend to the Lady the Queen on the 
Octave of the Holy Trinity, whereſoever, &c. under the Seal, &c. and the Seals, &c. together with 
the Royal Writ to him thereof directed, &c. The ſame Day is given to the aforeſaid Robert 


Smith, &c. 


A Report of a Judgment given in the Common Bench in Eaſter Term in the 1 5th Year of 
the Reign of Queen Eli zabeth, and of Execution thereupon, in an Action of Debt brought 
_ by John Davy againſt Fermer Pepys Son and Heir of Thomas Pepys upon an Obligation 
of do l. made by the ſaid Thomas Pepys to the ſaid John Davy. And the NTT WAS a 

| vo | | | ONE. 


Fre Pepys late of South-Creak in the County of Norfolk Gentleman, Son and Heir of Thomas 
Pepys Gentleman late called Thomas Pepys of South-Creak in the County atoreſaid Gentleman, 

8 was ſummoned to anſwer John Davy Gentleman, otherwiſe called 7obn Davy of Monge otherwiſe 
ns, called Mountjoy in the County aforeſaid Gentleman, of a Plea that he render to him 80 J. which 
London, he owes him, and unjuſtly detains, &c. And whereupon the ſame John by Chriſtopher Crow his 
Herde blenden Attorney ſays, that whereas the aforeſaid Thomas in his Lifetime, whoſe Son and Heir the afore- 
Raſt, Entr. 172. ſaid Fermer is, the 11th Day of January in the roth Year of the Reign of the Lady the Queen 
rei Dakregaing now, at London in the Pariſh of the bleſſed Mary of the Arches in the Ward of Cheap, by his 
an Heir upon the certain Writing obligatory granted himſelf to be bound to the ſame Jobs in the aforeſaid 80 7. to 
AMI paid to the ſame Jobn at the Feaſt of St. Micbael the Archangel which ſhould then be in the 
Defendant con- Year of our Lord 1571. and to the ſame Payment well and faithfully to be made the aforeſaid 
fefſes the Aion, Ihomas bound himſelf and his Heirs by the ſame Writing: Nevertheleſs the aforeſaid Thomas in 
Certainty of his Life time, and the aforeſaid Fermer, Son and Heir of the ſaid Thomas, after the Death of the 
1 — ſame Thomas, altho' often requeſted, the aforeſaid 80/7. to the ſame Jobn have not yet rendered, 
Judgment wall but the ſame to him hitherto to render have refuſed, and the aforeſaid Fermer the ſame 


or the? Deb: to the ſame Jobn to render yet doth refuſe ; Wherefore he ſays that he is damnified and has Da- 


of the Lands de- mage to the Value of 10 J. and therefore he brings the Suit, &c. And he produces here in Court 
ſcended, S. C ge 4 4 n N 
cited Dy. 149. the Writing aforeſaid, which teſtifies the Debt aforeſaid in Form aforeſaid, the Date whereot is 
pl, fo. the Day and Year aboveſaid, &c. j 


pl. 8 373 - And the aforeſaid Fermer by Thomas Might his Attorney comes and defends the Force 
and Injury when, &c. And fays that he cannot deny the Action aforeſaid of the aforeſaid 

Defendant con- John, nor but that the Writing aforeſaid is the Deed of the aforeſaid. Thomas his Father, 
felles the Action. or but that he owes to the aforeſaid John the aforeſaid 80 J. in Form as the fame John 
above againſt him has declared. Vet the ſame. Fermer ſays that he has not any Lands 

or Tenements in Fee ſimple by hereditary Deſcent from the aforeſaid Thomas his Father, 
—＋ Moeg nor had the Day of obtaining the Writ Original of the aforeſaid Fobn, nor ever afterwards, 
by Deſcent. beſides the Rectory of South-Creak with the Appurtenances, and 16 Acres of Land with the Ap- 
purtenances in South Creak, Sidiſtern, and Scoulthorp in the atoreſdid County of Norfolk, of . 
- | | = year:y 
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yearly Value of And this he is ready to verify, wherefore he prays Judgment if he, as Son 
and Heir of the aforeſaid Thomas, of the Debt aforeſaid, except in the aforeſaid Rectory and 16 Acres 
of Land with the Appurtenances in Soutb-Creak, Sidiſtern, and Scoulthorp aforeſaid, by Virtue. of bs 6 
the Writing aforeſaid, ought to be charged, &c. Therefore it is conſidered that the aforeſaid Jahn Juigmetit, 
do recover againſt the aforeſaid Fermer his Debt aforeſaid to be levied of the aforeſaid Rectory and 
16 Acres of Land with the Appurtenances in South-Creak, Sidiſtern, and Scoulthorp aforeſaid, and 
his Damages by Occaſion of the Detention of that Debt to 60's. to the ſame Jobn with his Aſſent 
by the Court here adjudged : And the aforeſaid Fermer in Mercy, Sc. But becauſe: it is not 
known how much that Rectory and thoſe 16 Acres of Land are worth by the Year in all Iſſues be- 
ſides Repriſes, the Sheriff is commanded that by the Oath of good and lawful Men of his Bailiwick 
he diligently enquire how much the Rectory and 16 Acres of Land afereſaid with the Appurte- 
nances are worth by the Year in all Iſſues beſides Repriſes, and that Inquiſition by him thereupon 
being diligently made, that he deliver the ſame Rectory and 16 Acres of Land with the Appur- 
tenances, according to the true Value of the ſame, to the ſame John without Delay, to hold to the 
ſame John until the Debt and Damages aforeſaid thereof he ſhall have levied. And how, Sc. the 
Sheriff make appear here from the Day of the Holy Trinity in 15 Days, Sc. Bf TIT} 
Upon this Judgment given the Plaintiff prayed a Writ to have Execution according to the Judgment, 
whereupon he had a Writ which was not ſerved, and afterwards he prayed another, and bad it as follows. 5 
Elizabeth by the Grace of God of England, France, and Ireland Queen, Defender of the Alias Writ of - 
« Faith, Sc. To the Sheriff of Norfolk Greeting. Whereas Jobn Davy Gentleman,“ otherwiſe AE 7 
e called Jobn Davy of Monge otherwiſe called Mounijoy in the County atoreſaid Gentleman, in our Judgment: [. 
Court before our Juſtices at VMeſtminſter by the Conſideration of the ſame Court hath recovered 
againſt Fermer Pepys late of South-Creak in your County Gentleman, Son and Heir of Thomas 
« Pepys Gentleman late called Thomas Pepys of South-Creak in the County. aforeſaid Gentleman, 
„ as well a certain Debt of 80 J. as 60s. which to the ſame John in our ſame Court were adjudged 
for his Damages which he had by Occaſion of the Detention of that Debt, whereof he is con 
victed, to be levied of the Rectory of South-Creak with the Appurtenances, and of 16 Acres 
of Land with the Appurtenances in South-Creak, Sidiftern, and Scoultborp in your County, which 
to the aforeſaid Fermer deſcended in Fee- ſimple from the aforeſaid Thomas his Father, as by the 
Record reſident in our Court before our Juſtices at Veſtminſter manifeſtly appears. Bur becauſe it 
is not known how much the aforeſaid Rectory and 16 Acres of Land with the Appurtenances are 
worth by the Year in all Iſſues beſides Repriſes, we command you, as we have otherwiſe com- 
manded you, that by the Oath of good and lawful Men of your Bailiwick you diligently enquire 
how much that Rectory and thoſe 16 Acres of Land with the Appurtenances are worth by the 
Year in all Iſſues beſides Repriſes, and that Inquiſition by you being diligently made, that you 
deliver the ſame Rectory and 16 Acres of Land with the Appurtenances, according to the true 
Value of the ſame, to the ſame Jobn without Delay, to hold to the ſame Jobn until the Debt and 
Damages aforeſaid thereof he ſhall have levied. And how you ſhall have executed this our Pre- 
cept do you make appear to our Juſtices at Yeſtminſter from the Day of St. Michael in one Month. 
And have you there the Names of them by whoſe Oath you ſhall make that Inquiſition, and this 
« Writ. Witneſs James Dyer at Weſtminſter the 3d Day of June in the 1 5th Year of our Reign.*? 
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UON this Record divers Things are obſervable. Firſt, that when a Man binds himſelf and his The following 
Heirs by Obligation to pay a certain Sum at a Day, and dies, it is at the Election of the Obligee em i be the | 
to ſue the Heir or the Executors or b Adminiſtrators of the Obligor, © and if ſo be that the Exe- the Reporter up- 


cutors have Aſſets in their Hands, yet the Obligee may ſue the Heir, if he will, becauſe the Obli- 22 
gor has bound as well his Heir as himſelf; and ſo if the Executors have Aſſets, and the Heir alſo a 


has Aſſets, it is at the Election of the Obligee to have his Debt of either the one or the other, as he 3 | 
pleaſes, but he ſhall not charge them both, if he is ſatisfied by the one, the other ſhall be which the Obli- 
diſcharged by Audita Querela. And in the Suit againſt the Heir the Plaintiff ſhall not ſurmiſe Ha a Race 


Heir or Execu- 
that the Executors have not Aſſets in their Hands, but if the Heir would take Benefit thereof, tor or Adminiſ- 


7 
formerly he ought to have pleaded it, as we find it done in ſome ancient Books, but at this Day it is liger, 2 


no Plea, for in M. 10. H. 7, 8. b. in Debt againſt the Heir, he pleaded Aſets in the Hands of the both. 
Executors the Day of the Writ purchaſed, and there Yaviſor ſaid that ſuch Plea was not good, N. 4. E4. 4. 
wherefore the Defendant pleaded nothing by Deſcent. * But until the Statute of 33 H. 8. the Sets Mk 
King could no: touch the Land or the Heir of his Debtor for his Debt, if the Goods of the Debtor H. 6. 4. a. b. 
| had been ſufficient to ſatisfy the Debt, and this was by Reaſon of the Statute of“ Magna Charts os 


7-plag 
cap 8. the Words whereof are, we or our Bailiffs ſhall not ſeize any Land or Rent for any Debt, ; ker. b. 


0 | : / ? 43 Bac. Abr. 2c; 
Vide Dy. 208. pl. 15. b S. P. 3 Lev. 189 Davies v. Churchman adjudged. c S. P. 1 And. 7. pl. 13. 3 Lev. Contra Plowd. - ö 
, anciently from the 18 Ed. 2. till 7 H. 4. if an Renter had Aſſets, the Heir — not chargeable, but in 7 U. A . india this e * 
his own Debt, Poph. 155. Per Dedderidge J. O. Bendl. 162. d S. P. 3 Lev. 304. 1 Mod. Entr, 83. pl. 3. e S. P. Ante 193 (h). f See what 
is ſaid above at (c). See H. * 5, 8. pl. 18. Bro. Debt 76. M. 18 Ed. 4. 20. a. where in Debt againſt an Abbot and Commoigne upon the Contract of the ce : 
moigne before his Entry into Religion, the Abbot pleaded that the Commoigne had made his Executors, who had Aﬀets, and held a good Plea. 8 Bro, Debt 5 18. 
And herewith agrees T. 27 Ed. 3. 6. = 23. T.7 Ed. 4. 13. a. Per Bryan. Dy, 204. pl. 2. 3 Lev. 189. Davies v. Churchn:an adjudged, Ibid. 304, 305. mn l 5 k 
Abr. 3 9. * But note, before this Statute it ſeems that the King's Prerogative extended to the Lands of the Debtor, and that this was an Actof Grace 3 
Reftraint, 2 Inſt, 19. 3 Co. 13. b. 7 Co. 21. b. Hob, 60, Godb, 290, Per Dedder, J. Cro. J. 450. Comyns 437. 8 
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as long as the preſent Goods and Chattles of the _ do Ne : pay the Debt, aud the Debtor 
mſelf be ready to ſatisfy therefore; But other Perſons were left at large. | 

. © point. * Thing — — the Record is, that if the Heir confeſſes the Action, and ſhews 
Whereth<Juds- the Certainty of Aſſets which he has by Deſcent, neither his Body, nor any of his Goods, nor any 
the Debt againſt of his other Lands ſhall be chargeable with the Debt, but only the Land which he has by Deſcent. 
the Herr fhall be For the Judgment above is, therefore it is conſidered that the aforeſaid John do recover againſt the 
0x70: Agha aforeſaid Fermer his Debt aforeſaid, to be levied of the aforeſaid Rettory and 16 Acres of Land with the 
were Lest. d., Appurtenances. So that the Judgment is, that the Debt ſhall be levied of the Land, wherein it is 


frended only, — contained that no other ſhall be ſubject to the Execution. But if the Heir does not confeſs the 


conling e inty ut ſupra, but pleads nothing by Deſcent, or Judgment is given 
Pleadiag. . 1 — ir gg 6 Cooleſten or upon — ——.— or Ground ie] 
bz Rol. Abr o. Without confeſſing and ſhewing the Certainty of Aſſets, there the Plaintiff ſhall have Execution of 
©. pl. '-Dy-373- his other Land, or of his Goods, or of his Body by Capias ad ſatisfaciendum, as he ſhould have for 
Pr Fon: |. ** the Debt of the Heir himſelf, if he had made the Obligation. And hereupon the Caſe in H. 21 
3 e. Abr. 3% Ed. 3. 9. ö. is to be conſidered, where in Debt againſt the Heir an Obligation of his Anceſtor was 
© Cro. k. 692 put forth, and the Defendant ſaid that nothing deſcended to him from the ſame Anceſtor, and it 
Li. Ley 786 was found by Verdict that Lands deſcended to him atter the Death of his Anceſtor, whereby the 
Per Bk ©. 7 Plaintiff recovered, and prayed Execution of all the Lands of the Defendant, as well of his own 
— Purchaſe as of the Tene ments deſcended to him: And there Green ſaid. He ſhall not have it, 
441. . Bo. for in a Formedon in Deſcender * if the Tenant pleads in Bar Warranty with Aſſets, and the 
Aﬀſers per de- „ Demandant ſays that he has nothing by Deſcent, and it is found that he has Tenements by De- 
2 pl. ſcent, yet he ſhall not be barred of any more than of that Value which deſcended to him, ſo | 
2. N. Bendl.46. 46 here we ſhall not be charged but of that which deſcended to us.“ Milly, In the Caſe of 2 
8 0 27. „  Formedon which you have put, he ſhall be barred of all that he has demanded by his Writ, 
3 Bult. 320. ( hecauſe the Iſſue which be offered is found to be falſe; but if ſo be that the Demandant has Land 
30 288, f, Roll by Deſcent, but not to the Value of that which is pleaded in Bar againſt him, there if he pleads, 
— IA N, „ he ought to confeſs that which is 1 8 and yn e er if he _ to be 
6 Per Hel © barred than of the Value t » fo that he ought to plead in Law, and not join a 
©. 9 — — ſo ſhould the Defendant have pleaded in this Caſe.” To which Hill and Shard 
256 But now there „ and afterwards it was awarded that 3 r _-_ — On of Ly oy 
oo nds of the Defendant, as well of the s purchaſed as of thoſe deſcended to him. 
n 7 Elz. Roll. 106 in C. B. Jobn Killigrew ſued an Action of Debt in Londen ag unf. 
pie. Martin Trewiniard Son and Heir of William Trewiniard, and declared upon an Obligation of 250. 
Jury hall inquire made by the ſaid William: And the Record ſays, the aforeſaid Martin by John Garnhouſe bis A.- 
de Ars de. formey comes and defends the Force and Injury when, 8c. and ſays nothing in Bar or Precluſion of the 
ſeended; by Albion aforeſaid of the aforeſaid John, whereby the ſame John remains againſt the aforeſaid Martin 
whichStatute, it a | 2 n — do th 214 
Four Marein , Debs afroferd, ond bis Damages by Occafion of the Detention of that Debi 34%. 44. 1s the 
tiff ſhall only re- tin his Debt aforejatd, and bis Damages ccafion of the Detention of | - 4. 
with reſpeRe to þ John with bis Aſent by the — adjudged. And afterwards the Plaintiff had a Capias ad 
doch ane of I ali faciendum againſt the ſaid Martin Trewiniard,. and his Body was taken by it, and detained in 
Gall et have Execution. And I was lately of Counſel in the King's-Bench with David Green/mith againſt one 
. Thomas N Son and Heir 7 Thomas feier A an Action _ ” F . 1 __ 
Take apetecnne made by his Father, where upon Demurrer Judgment was given again - endant, 
mon Law upon Plaintiff had a Capias ad ſatisfactendum, and the Defendant's Body was taken in Execution, where- 
Cuth, "og — he paid the Debt; — 8 Record of the Capias is in Mich. 15 & 16 Eliz. the Form whereof 
„ N I bave ſet down at the End of this Caſe. So that if the Heir is condemned upon any Plea what- 
256 Po Hf o. ſoever, or by Default, or without Plea upon any Cauſe whatſoever, it is the Practice for the Plain- 
Bae. Abr. 3. tiff to have Execution of the Body of the Heir or of his Goods, or to have an Elegit of his Lands 
N . b. rl. hatſoe ver, unleſs he confeſſes the Debt, and ſi ws the Certainty of the Land deſcended, as in 
70.C.pl.3. Cro. the foregoing Caſe of Fermer Pepys. ; ; 
bf Ven, --® And there ſeems to be a Diverſity between the Caſe of the Executor and of the Heir. For in 
2 Raym. 786 Debt againſt the Executor, if he pleads pk nothing in his Hands, or? not the Deed of the Teſtater, . 
Bac, Abr: *. the like, and it is found againſt him, there nothing ſhall be put in Execution but the Goods of the 
9 Coorra. deceaſed. And the Reaſon is, becauſe the Debt is not the Debt of the Executor, but of the Teſ- 
1 Ly * rator, ſo that he is charged in another's Right, and has the Goods in another's Right. But when 
Dy. 81. Fl. 63. the Heir denies Aſſets, and it is found againſt him, or when he does not deny Aſſets, but pleads 
£ Bro. Aſſets per Other Matter which implies that he has Aſſets, the Debt of his Anceſtor is become his own Debt, 
n reſpect of the Aſſets which he has in his own Right, and ſo the Property of the Land which he 


Here wi pl. 56. Fitz. t 186. 8 Co. 52. b. I Bro. Bar 19. With this Opinion agrees 1 Finch 236. 2 Finch. 384, 385. 
— K A, be. Wet, C. fl. 16. 16. pl 55 2 bis £70 8 al. 34. TW that the Law is agreeable with this Reſolution upon a Nibil dicit, See Dy, 344- wy 
2 Rol. Abr. 70. C. pl. 5. Cro. E. 263, Per Periam J. 692. pl. 1. Moor 523. pl. 688. 1 Vent. gs. 1 Keb. 157, in Margine. 1 ment 0 3 1 C. 3 ay 
Abr. 3%. But ſee the contrary Dy. $1. pl. 62. 155, Per Jones J. et Crew C. J. W. Jones 38, 4 Finch 236. 2 Finch 384. 1 — 1 — — SS 
m S. P. Vin. Abr. tit, Heir C. pl. 12. n Finch 236. 2 Finch 384. 0 M. 6 Ed. 4. 1. pl. 1; Fitz. 4 5 9. M, 34 

6. 22. pl. 42. Bro, Executors 22. 1 Show, 78 Per Dolpen J. 1 Finch 236, 4 Finch 384. Sed Contra P. 7 Ed, 4. 9. . b. Per Chote, Vide Kelw. 6. pl. 5. 
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has in his own Right makes the Debt to be his own proper Debt, for which Reaſon the Writ ſhall 
be in the! debet et detinet. So that there is a Diverſity between the Caſe of the Executor and the w M. 20 H. 7.8, 
Caſe of the Heir. "AY 0 | | ] ö YN pl. 17. Bro. Debt 


| ; 1 238. 5 Co. 36. a. 
Cro, E. 352, 712. W. Jones 87. 2 Leon. 11. Poph. 155. 1 Sid. 342. 1 Vent. 95. O. Bendl. 162. 1 Lev. 130. 1 Finch 100, 320. 2 Finch 119, 296. 3 Bac. Abr. 2g. 


Another Matter obſcrvable upon the foregoing Record is the Manner of the Executiva. here 2 Point. 
given. For the Writ to deliver all the Lands deſcended to the Heir in Execution to the Debtee, 8 


. | | the Heir upon 
who has recovered, is grounded upon the Common Law, and not upon any Statute. But by the the Obligation 


Statute of Weſtminſter 2 cap. 18. he that recovers Debt or Damages may have an Elegit, whereby AI e 


the Defendan 
he ſhall have the Moiety of the Defendant's Land delivered to him, but not the whole. 4 And. at confeſſes the Ace 


the Common Law the Writ of Levari facias might be ſued directed to the Sheriff, commanding d betang'ar 
that the aforeſaid Money of the Lands and Chattles of the aforeſaid (Defendant) you cauſe to be levied, ſo * 2 he 
that you may have it in, &c. ſuch a Day, to the aforeſaid (Plaintiff ) to be delivered, By which 1 


and judgment is 
Writ, expreſſing that the Sheriff ſhould levy the Money of the Lands and Chattles, it ſeems that given to recover 


he might take the Rents payable by the Tenants in Execution for the Debt, and bring them into 5 
Court, but he could not ſeize the Land and deliver it to the Party by this or any other Writ at ng: deſcended, 
the Common Law, unleſs in this ſpecial Caſe of Debt recovered againſt the Heir. And ſuch Writ f 


have a Writ of 
as this is here in the Caſe of Fermer Pepys is rarely to be found, and yet ſometimes it is touched in E**vtion to 


our Books that upon Recovery in Debt againſt the Heir nothing ſhall be put in Execution but the deſcended to the 
Land deſcended, for ſo ſays Vicbingbam in 40 Ed. 3. en 


Heir delivered ta 


| 1 | bim, which Writ 
is grounded upon the common Law, and not only to have a Moiety of the Lands of the Heir upon an Zlegir, according to the Statute of Nam. 2. cap. 18, S. P. Dy, 
149- pl. 80. 373. pl. 14. 2 Rol. Abr. 71. D. pl. a. | 

ſon tor Debt, in any other Suit but this againſt the Heir, S. P. 3 Co. 11. b. 12. a. 2 Inſt, 394. Cro, J. 450. Godb, 290, Per Dodder. J. 2 Bac. Abr. 328, 329. 3 Bac. 


Abr. 25. q F. N. B. 26 5. f. 2 loſt, 394, 395. 3 Co. 12. a. 2 Bulſt. 63, Godb, | r x Finch 302. 2 Finch 471, 472. * P. 40 Ed. 
15. a. Bro. Aﬀets per Deſcent 13, Dy. 149. pl. 80. 1 * 471, 8 4 3 


See the Book of Entries Tit. Debt, fol. 171, where an Action of Debt was brought againſt the u Whether an Ac- 
Executors of the Heir upon an Obligation made by the Father of the Heir, by which it ſeems that _——— 


againſt the Heir 


the Heir of the Heir“ ſhall not be charged, although the Land continues in Deſcent, becauſe he is of the Heir upon 


not immediate Heir to the Obligor, for the laſt Heir is in as Heir to him only who was laſt ſeized, wad apo ms I 
and not as Heir to the Obligor, and therefore the Action of Debt lies againſt the Executors of the tber of the Heir, 


firſt Heir, becauſe the Aſſets which deſcended to him make the Debt to be as a Duty due by the 
Heir. Tamen quere de hoc. 1 


i 
pl. 2. a 2 Leon. 11 Per Dyer, Vide 3 Bac. Abr. 28. Contra Hale on 
1 Vern. 400, 2 Chan, Caſ. 7 5. Hill. 2 Car, C. B. Roll. 2445, Den v. Bell, | 


t Raft, Entr. laſt 
Edit, fo, 172. b. 


. ed 
F. N. B. 120. b. Poph. 155. Dy. 368. pl. 46. Cro. C. ah ub &. 


Here follows the Form of the Capias ad ſatisfaciendum againſt Brocthole before mentioned, 
0. 440. | | | 5 3 
be Seri is commanded that he take Thomas Brockbole Son and Heir of Thomas Brockhale of 
the Pariſh of Cobham in the County of Surry Yeoman deceaſed, if, &c. and ſafely, Cc. ſo that he 
may have his Body before the Lady the Queen at Weſtminſter on Thur/day next after the Motrow 
of St. Martin, to ſatisfy David Greenſmith Gentleman, natural and lawful Son of Githert Greenſmith 
late of the Pariſh of Hampton upon Thames in the County aforeſaid, of 1007. of Debt, and alſo 
61. 135. 4d. for his Damages which he has ſuſtained as well by Occaſion of the Detention of the 
ſame Debt, as for his Coſts and Charges by him about his Suit in this Behalf expended, whereof 
he is convicted. And have you then there this Precept, &c. Rooper and Rooper. 


Mid. 


The Return of the ſame Precept thereon indorſed, | 
By Virtue of this Writ to me directed, I have taken the Body of the within-named Thomas 
Brockhole, whoſe Body at the Day and Place within contained I have ready. 


James Harvey 


The Anſwer of _— Joerg. | 
Thomas Pulliſon 


The Words following are alſo noted under the Writ, by the Secondary's own Hand. 


Pence paid to the Party. 
By R. Beſt, with his own Hand. 


A Report 


Bac, Abr. 31. But until that Statute, Land was not liable at the common Law to the Execution of a private Por ; 
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_— Report of a Judgment given in the Common Bench the laſt Day of Eaſter Term in the 
15th Year of. the. Reign of - Queen Elizabeth, in an Aclion of Waſt brought by Edward 
Clere Eſquire againſt Henry Brook otherwiſe Cobham Eſquire and Anne his Wife late 
the Wife of Walter Hadden. And the Record is entered among ft the Records of Mich- 
aelmas Term 14 & 15 Elizabeth, Rot. 2015. and was as, follows. | 


| WuirTELEy, 


- TJENRY BROOK otherwiſe, Cobham Eſquire and Anne his Wife were ſummoned to anſwer 
| Edward Clere Eſquire of a Plea, wherefore whereas by the common Council of the Realm of 
the Lady the —_ of England it is provided that it ſhall not be lawful for any one ro make Waſt, 
Sale, or Deſtruction in any Lands, Houſes, Woods, or Gardens, to them demiſed for Term of 
Life or Years, the ſame Anne, while ſhe was ſingle, in Lands, Houſes, Woods, and Gardens in 
- Wimondbam, which the ſame, Henry and Anne hold for the Life of the ſaid Anne, of which Walter 
Hadden Eſquire was ſeized in his Demeſn as of Fee, and being ſo ſeized thereof, the 2oth Day of 
January in the-1gth Year of the Reign of the Lady the Queen now, in Conſideration of a Mar- 
riage ſolemnized between the aforeſaid Valter and the aforeſaid Anne, and in Conſideration of the 
paternal Affection which the aforeſaid Walter bore towards Clere Hadden Son and Heir apparent of 
the aforeſaid Walter, he granted and agreed for himſelf and his Heirs with one Thomas Wilbraham 
Eſquire and Peter Oſborn Eſquire and their Heirs, that he the aforeſaid Walter Hadden and his Heirs 
ſhould ſtand and be ſeized from thenceforth for ever of and in the aforeſaid Lands, Houſes, Woods, 
and Gardens to the Uſe of the aforeſaid Walter and of the aforeſaid Anne for Term of their Lives 
and of the longer Liver of them, and after the Death of them the ſaid Walter and Anne, to the Uſe 
of the aforeſaid Clere Hadden his Heirs and Aſſigns for ever. By Virtue whereof, and by Force of 
a certain Statute for the transferring of Uſes into Poſſeſſion held, made, and provided in a Seſſion 
of Parliament of Lord Henry the eighth late King of England, Father of the Lady the Queen now, 
begun the 4th Day of February in the 27th Year of his Reign, at Weſtminſter in the County of 
Middleſex, and continued to and until the 14th Day of April then next following, the ſame Walter 
and Anne were thereof ſeized in their Demeſn as of Freehold for Term of their Lives, and for 
Term of Life of the longer Liver of them, Remainder thereof to the aforeſaid Clere Hadden his 
| Heirs and Aſſigus in Form aforefaid. And they being ſo ſeized thereof, the aforeſaid Walter died, 
and the aforeſaid Anne ſurvived him, and kept herſelf in, and was thereof ſole ſeized in her Demeſn 
as of Freehold for Term of her Life. And ſhe being ſo ſeized thereof, the aforeſaid Clere Hadden 
died without Heirs of his Body iſſuing, after whoſe Death the Remainder thereof deſcended to the 
aforeſaid Edward as Couſin and Heir of the ſaid Clere Hadden, whereby the ſame Edward was and 
yet is thereof ſeized as of Fee. And he being ſo ſeized thereof, the aforeſaid Anne, while ſhe was 
ſingle, made Waſt, Sale, and Deſtruction to the diſinheriting of him the ſaid Edward Clere, and 
againſt the Form of the Proviſion aforeſaid, Fc. And whereupon the ſame Edward by Auguſtin 
Sotherton his Attorney ſays that whereas the aforeſaid Walter Hadden was ſeized of and in the Houſe 
or Scite of the late diſſolved Priory and Monaſtery of Wimondbham in the County aforeſaid, and of 40 
Acres of Land called Bellaminis, 30 Acres of Meadow, 20 Acres of Paſture, and 30 Acres 
of Wood called B:xland-Wood, with the Appurtenances in Mimondbam aforeſaid, in his Demeſn 
as of Fee. And being ſo ſeized thereof, the ſame Walter after the aforeſaid 4th Day of February in 
the 27th Year aboveſaid, viz. the 2oth Day of January in the 13th Year of the Reign of the ſaid 
Lady the _ now, in Conſideration of the Marriage aforefaid ſolemnized between the aforeſaid 
Walter and the aforeſaid Anne, and in Conſideration of the paternal Affection which the aforeſaid 
Walter bore towards the aforeſaid Clere Hadden Son and Heir apparent of the ſame Walter, by a 
certain Indenture made at London in the Pariſh of Chriſt in the Ward of Farringdon within, between 
the aforeſaid Walter in his Life-time of the one Part, and the aforeſaid Thomas Wilbraham and Peter 
Oſborn of the other Part, (which other Part ſealed with the Seals of the aforeſaid Thomas and Peter 
the ſame Edward brings here into Court, the Date whereof is the ſame Day and Year) amongſt other 
Things granted and agreed for himſelf and his Heirs with the aforeſaid Thomas Wilbraham and Peter 
Oſborn and their Heirs, that he the aforeſaid Walter Hadden and his Heirs ſhould ſtand and be ſeized 
from thenceforth for ever of and in the Tenements aforeſaid with the Appurtenances to the Uſe of 
the ſaid Walter and the aforeſaid Anne then his Wife for Term of their Lives, and for Term of 
Life of the longer Liver of them, and after the Death of the ſaid Walter and Anne, to the Uſe of 
the aforeſaid Clere Hadden and his Heirs for ever. By Virtue whereof, and by Force of the 
aforeſaid Statute for the transferring of Uſes into Poſſeſſion in a Seſſion of the Parliament of 
the aforeſaid late King Henry the eighth thereupon, the aforeſaid 4th Day of February 
in the 27th Year of his Reign aboveſaid, held, made, and provided, the aforeſaid 
Walter and Anne were ſeized of the Tenements aforeſaid with the Appurtenances in 
their Demeſn as of Freehold for Term of their Lives, and for Term of Life of the longer Liver of 
them, the Remainder thereof, after the Death of the aforeſaid Walter and Anne, to the aforeſaid 
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Clere Hadden his Heirs and Aſſigns in Form aforeſaid belonging. And they being ſo ſeized there- 
of, the aforeſaid Walter at London in the Pariſh and Ward atoreſaid afterwards died, and the afore- 
ſaid Anne ſurvived him, and held herſelf in the Tenements aforeſaid with the A ppurtenances, and 
was thereof ſole ſeized in her Demeſn as of Frechold for Term of her Life by Right of Survivor- 
ſhip, the Remainder thereof to the aforeſaid Clere Hadden and his Heirs belonging. And ſhe be- 
ing ſo ſeized thereof, the aforeſaid Clere Hadden at the Town of Cambridge in the County of Cam 
bridge afterwards died thereof ſeized, without Heirs of his Body iſſuing, after whoſe Death the 
Remainder aforeſaid deſcended to the ſame Edward as Couſin and Heir of the aforeſaid Clere 
Hadden, wiz. as Son and Heir of Jobn Clere Knight, Father of Margaret, Mother of the afore- 
{aid Clere Hadden, whereby the ſame Edward was and yet is ſeized of that Remainder as of Fee. S li 
And he being ſo ſeized thereof, and the atoreſaid Anne being ſeized of the Tenements aforeſaid: * 9 
with the Appurtenances in Form aforeſaid, the ſame Anne, while ſhe was ſingle, ma !e Waſt, | | 
Sale, and Deſtruction in the Tenements - aforeſaid, in Lands, viz. by dig ing in 18 Acres of | i 
Land thereof, and by taking and ſelling 100 Cart-loads of Clay, every Cart-load thereof of the 
Price of 4 d. and in Houſes, viz. by throwing down one Hall or great Chamber lying near to the 
Church of Wimondbam aforelaid, uf the Price of 107, one Chamber called 'a Vault, of the _— 
Price of 1005. and two Chambers in the Gate-houſe there, both of them of the Price of 60 5. 5 
by ſuffering alſo two other Chambers, both of them of the Price of 60 5; one Granary of ' 
the trice of 89s. and one Houſe called a HY h:iting-houſe of the Price of 60 s. Parcel of the 
Premiſſes, to ſtand and be uncovered for Want of Tiles and Thatch, whereby the Timber 
of the Chambers, Granary, and Houſe called the #/þiting houſe by the Rains falling upon them be- 
came rotten and corrupt, ſo that the Chambers, Granary, and the Houſe called the Whiting-houſe 
by reaſon of that Rottenneſs entirely fell down, and came to the Ground; and in Woods, viz. 
by cutting down and ſelling 200 Oaks, every of them of the Price of 105. 20 Aſhes, every of 
them of the Price of 105. and 4 Elms, every of them of the Price of 103. in a certain Wood 
called Bixland, likewiſe Parcel of the Premiſſes, in the ſame Wood lately diſperſedly growing, by 
cutting down alſo and ſelling 40 Oaks, every of them of the Price of 105. 14 Alhes, cvery of them 
of the Price of 105. and two Elms, each of them of the Price of 10 3. in four Cloſes in the afore- 
ſaid Wood called Bixland near adjoining, containing 40 Acres of Land, likewiſe: Parcel of the 
Premiſſes, lately diſperſedly growing in the ſame tour Cloſes; and by ſuffering one Stone Wall 
about the Scite and Precinct of the ſame late Priory to the Value of 40 J. to ſtand uncovered, 
whereby the Wall for Want of Covering decays and threatens Ruin; and in Gardens aforeſaid, 
viz. by cutting down and burning three Pear-trees, every of them of the Price of 6s. 8 d. and 
five Apple-trees, every of them of the Price of 65. 8 d. in thoſe Gardens lately diſperſedly 
growing; and in Meadows, viz. by ſuffering an Inundation of Waters to continue in and 
upon the Meadows aforeſaid, whereby the ſame are the worſe, and the Banks of them are deſtroy- 
4 to the diſinheriting of him the ſaid Edward, and againſt the Form of the Proviſion aforeſaid. 
Wherefore he ſays that he is damnified and has Damage to the Value of 2007. and therefore he 
brings the Suit, ec. 3 NI NIN TW WIFE | Ks 
And the aforeſaid Henry and Anne by Jobn Philips their Attorney come and defend the Force 
and Injury, when, &c. And ſay that the aforeſaid Edward his Action aforeſaid againſt them 
ought not to have, becauſe * by proteſting not acknowledging any Waſt to be done in the Tene- * See Heath's 
ments aforeſaid with the Appurtenances, tor Plea they ſay that after the Death of the aforeſaid . 26. 
Clere Hadden without Heirs of his Body ifſuing, the Remainder aforeſaid deſcended to one 
Edward Young as Couſin and Heir of the aforeſaid Clere Hadden, viz. as Son and Heir of 
Humphry Young, Son and Heir of Fohn Young, Father of Dorothy, Mother of the aforeſaid 
IWaiter Haddea, Father of the aforeſaid Clere Hadden, whereby the ſame Edward was of that Re- 
mainder ſeized as of Fee; with this, that the ſame Henry and Anne will aver that the aforeſaid 
Edward Young is yet ſurviving and alive, viz. at London in the Pariſh and Ward aforeſaid. And 
this they are ready to verify, wherefore _— Judgment if the aforeſaid Edward Clere his Ac- 
tion aforeſaid againſt them ought to have, UW. 
And the aforeſaid Edward Clere ſays that the aforeſaid Plea of the aforeſaid Henry and Anne Demurrer. 
in Manner and Form aforeſaid above in Bar of his Action aforeſaid pleaded, and the Matter in 
the ſame Plea contained, are inſufficient in Law to preclude him the ſaid Edward Clere from having 
his Action aforelaid againſt the ſame Henry and Anne, and that he to that Plea in Manner and 
Form aforeſaid pleaded has no Neceſſity, nor is by the Law of the Land bound to anſwer. 
Wherefore for Want of a ſufficient Anſwer in this Behalf he prays Judgment, and the Places 
waſted together with his Damages according to the Form of the Statute aforeſaid to be adjuiged 
to him, &c. | 
And the aforeſaid Henry and Anne, for that they have above alledged ſufficient Matter in Law Join ier. 
to preclikde the aforeſaid Clere from having his Action aforeſaid, which they are ready to verify, 
which ſaid Matter the aforeſaid Edward Clere does not deny, nor thereunto in any wiſe anſwer, but 
that Averment wholly retuſes to admit, pray Judgment, and that the aforeſaid Edward Clere may J 
be precluded from having his Action againſt the ſame Henry and Anne, Sc. And becauſe the i 1 
Juſtices here will adviſe of and upon the Premiſſes before they give Judgment thereon, Day is given | 
to the Parties aforeſaid here until the Octave of Sz. Hillary to hear their Judgment thereon, be- 
cauſe the Juſtices here thereof not yet, &c, 
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The CASE. T FT PON this Record the Caſe appears to be thus. Edward Clere has brought an Action of Waſt 
L. 4 4 againſt Henry Brook other wiſe Cobham and Anne his Wife for Waſt done by the ſaid Anne, when 


without Iſſue, his ſhe was ſingle, in " Lands, Houlcs, Woods, and Gardens, in WW i mond ham, which they hold for 


— ore Term of Lite of the ſame Anne, whereof he has declared that Walter Hadden was ſeized in Fee, 


biaGranimother and being ſo ſcized, the a0th Day of January in the 13th Year of the Reign of the preſent Queen, 


—— N by an Indenture bearing the fame Date, in conſideration of a Marriage ſolemnized between the | 


Brother, in faid Walter and the ſaid Anne, and in Conſideration of the paternal Affection which the ſaid Walter 


_— = bore towards Clere Iladden his Son and Heir apparent, the ſame Walter Hadden granted and agreed 


Brother and his for himſelf and his Heirs with Thomas Wilbraham and Peter Oſborn and their Heirs, that he the ſaid 
Ifſve hall be bis Malter Hadden and his Heirs ſhould ſtand and be ſeized from thenceforth for ever of the ſaid Te- 


Heir, and not 


his Mother's Jiements to the Uſe of the ſaid Falter and Anne for Term of their Lives, and after their Deaths, 
Brother : For to the Uſe of the ſaid Cr Hadden and his Heirs for ever. By virtue whereof, and by Force of 
which was be- the Statute of Uſes made the 4th Day of February in the 27th Year of the Reign of King Henry 8. 
2 the Fur- the ſaid Walter and y — were ſeized 8 * _ Lage oe for TOI - > _ 00 Remain- 
of theſe Brothers der thereof to the ſaid Clere Hadden a is Heirs. terwards the ſaid Walter died, and the 
ary ep Pen ſaid Anne ſurvived him, and kept herſelf in, and was ſole ſeized in her Demeſn as of Freehold; the 
a Female, yet the Remainder to the ſaid Clert in Fee. And afterwatds the ſaid Clere Hadden died without Iſſue of his 
— ., Body, after whoſe Death the ſaid Remainder deſcended to the ſaid Edward as Couſin and Heir of 
93 4 ſaid op try 4 — ſay, — arty: mo of John Clere ny 4 — $ — Mother 
chafer bya Mate, Of the ſaid Clere en, where e ſaid Edward was and yet is ſeized of the ſaid Remainder. 
rx. harder * peg lo, _ _ the —_ . ng ſeized as Dees the, _ — n= angle, made 
Bloos of the o. Waſt, Sale, a uction in the faid Tenements, viz. in digging, Sc. and fo he ſhews the 
. — whole in certain, to the diſinheriting of the ſaid Edward, and r- 5 orm of the Statute, where- 
— 2 by bis by he has Damage to the Value of 200 /. And the ſaid Henry and Anne, by proteſting that no 
Mother, without Waſt was done, for Plea ſay that after the Death of the ſaid Clere Hadden without Heir of bis Bo- 
Co renveches* dy, the ſaid Remainder deſcended to one Edward Young as Couſin and Heir of the ſaid Clere Had- 
a Male, and den, that is to fay, as Son and Heir of Humpbry Young, Son and Heir of John Young, Father of 
A Dorothy, Mother of the ſaid Halter” Hadden, Father of the ſaid Clere Hadden, whereby the ſaid 
Blood of a Male Edward Young was ſeized of the faid Remainder as of Fee; with this, that the ſaid Henry and 


3s miore worth 2 at 1 a . : 1 : 

than that of Anne will aver that the ſaid Edward Young is yet alive, viz. at London in Chriſt's Pariſh in the 
Female, by ſo Ward of Farringdon within : And fo they demand Judgment. // afio, Sc. And upon this the Plain- 
of the Grandmo- tiff demurs. © © on « apr N 

ther 's Brother is N 18 $519 5 ms 10 | . 13; 

more precious with reſpect to the Purchaſer, having male Blood in it, than that of the Mother's Brother, in the Conveyance whereof to the Purchaſer there is no 
male Blood: And alſo in Caſe of a Purchaſe, both the Bloods of the Putchaſet”s Father, viz. the-Blvod of His er and the Blood of his Mother, ſhall always 
be ſpent before ever the Blood of the Purchaſer's own Mother (which has notbing of the Blood of the Purchaſer's Father in it) ſhall inherit, And tho' here the 
Mother's Brother is nearer in Blood to the Purchaſer than the Grandmother's Brother is, yet the latter is more worthy, and Proximity of Blood is neyer regarded but 


where the Parties are equally worthy in Blood. S. C. Dy. 314. pl. 95. Vin. Abr. tit. Deſcent, F. 2. pl. 2. tit, Heir E. 4. pl. 2. S. P. Hale's Hiſt. Com, Law 241, 2421 
And ſee S. P. in Effet, Dr. & Stud. lib, 1. cap. 7. fo. 22, 23+ 2 Bac. Abr. 29. | 


And the Matter was argued in the ſaid Eaſter Term 15 Elizabeth by Gawdy and Bendloe Ser- 
jeants on the Part of the Plaintiff, and by Loveleſs and Barham Serjeants on the Part of the Defen- 
dants. And I only heard Part of 'Gawdy's Argument, and the whole of Loveleſs's, and therefore 
what I here report of the Argutnents of the ſaid other Serjeants is upon credible Information ; and 
I heard the Juſtices ſpeak to the Matter. And the Point argued was but one, and that was, if, 
upon the Death of Clere Hadden without Iſſue, the Remaitider which he had by Purchaſe ſhould de- 
ſcend to the Heir of the Grandmother of Clere Hadden on the Part of his Father, (inaſmuch as he 
had no other Heir on the Part of his Father, nor on the Part of his Grandfather on his Father's 
Side) or if it ſhould deſcend to the Heir on the Part of his Mother, for the Plaintiff was his Uncle 

- and next Heir on. the Part of his Mother. 
2 Point. 


5 And divers Things were agreed by the Counſel on both Sides, and by the Court alſo. One 
Ide ol the Body was, that in the collateral Deſcent from any one who purchaſes Lands, and dies without Iſſue, the 
of the Purchaſer, Heirs on the Part of the Father, who are of the Blood of the male Anceſtors in the lineal Aſcent 


3 by the Father, ſhall be preferred in the Deſcent before the Heirs who are of the Blood of the Fe- 


2 111 males in the lineal Aſcent by the Father, in one and the ſame Degree. As for Example, the Bro- 


Father, the Lcir ther of the Grandfather on the Part of the Father, and his Iſſues, be they Males or Females, ſhall 


2 — be preferred before the Brother of the Grandmother on the Part of the Father, and his Iſſues: 


dhe Part of the And fo the Brother of the Great-grandfather on the Part of the Father, that is to ſay, the Brother 
_ —— the Purchaſer's Father's Father's Father, and his Iſſues, be they Males or Females, ſhall be 


in the Succeffion Preferred before the Brother of the Great-grandmother on the Part of the Father, that is to ſay, 


before the Hire before the Brother of the Purchaſer's Father's Father's Mother, and his Iifues. For the Males 


the female Line are more worthy than the Females, Man being the moſt precious Creature that God made upon 
on the Part of Earth, and far exceeding Woman, For Adam was firſt made as the Superior, and afterwards Eve 
2 the as the Inferior, and Adam being the Head was her Protector and Governor, and Eve, as a weaker 


1 Creature, was given to him as a Companion in an inferior Degree, and to be protected and go- 
0 randta- 


eber of the Pur. Verned by him, and in them was the firſt Marriage, as Loveleſs faid, and from them it was derived 

chaſer __ to all others, ſo that there never was any People in the World amongſt whom there was not Mar- 

Part of the Fa- X * 

ther, and their BS | 

Iſſues, ſhall be preferred before the Brother of the Grandmother of the Purchaſer on the Part of the Father. $. P. Hale's Hiſt. Com. Law 243, 244, the 3d Rule 
there, Black ſtone of Deſcents 58, the 7th Rule there, Co. Litt, 12. b. in the Caſe of Fairfield there put. 2 Bac. Abr. 29. Vin. Abr. tit, Heir E. 4+ pl. 2. in margins. 

Contra Bac. Max. reg. 1, . 


6 riage. 
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For which Reaſon, he ſaid,” Marriage may be ſaid to proceed de jure gentium. And to. grate 4 4007. 
this Purpoſe he cited Braon in his firſt Book de rerum divifione, cap. g. wherein he ſays, a jure Cowel's laſt » 
enim gentium deſcendit maris et famine conjunctio, et fit per mutuam utriuſque voluntatem, que maini-;" Arte ze; * 
monium appellatur, nec propris aici poterit jus, cum ipſum fit cor porale et vidæatur, jura aulem amnia 8. P. Co. Litt. 


ſunt incorporalia, et videri non paſſunt, que deſcendunt et introdutta ſunt ex jure gentium, ab gs tamen . , f 
jure deſcendit liberorum procreatio et educatio, id eſt, nutrimentum. And it is not only er jure gen- Line of the Part 


tium, but it is alſo approved by the ſacred Laws of God, ſo that without Matrimony no lawful _ — — - 
and laudable Iſſue can be begotten amongſt Men. And then inaſmuch as Man proceeds from — — 


Matrimony, which is between 2 Man and a Woman, fo that every Man has a Father and Mother, tals in 
and is deſcended from two © Branches, viz. from Male and Female, and one of them is more Fatheraſcendis,,” 


worthy than the other, it is conſonant to Nature that if he purchaſes Land, and dies without Iſſue 39 Finer ef 


to inherit it, it ſhall go to that Line from whence he deſcended, and foraſmuch as he deſcended the Patchafere 


from two Lines, viz. from Male and Female, and the one is more worthy than the other, it ſhall Sr 57 Ce 


go to the more worthy, for the more worthy the Line is to which a Man's Land goes, the greater Great-Orandfe- 


Pleaſure it gives to him that purchaſed it, for every Man naturally deſires that all his Poſſeſſions in jo uf, 
general, and his Inheritance particularly, ſhould after his Death go to the moſt worthy Perſon; 97 fo, on in inf. 
And therefore the Law, which in all its Operations ſtudies the Diſpoſitions of Mankind, has or- om, Hallhe pipe 
dained that Inheritances ſhall deſcend to the Race that is more worthy, rather than to that which Bretter of the 
is leſs worthy, and to the Line which is more precious, rather than to that which is mote-baſe. 9 66 
For which Reaſon the Brother of the Grandfather on the Part of the Father ſhall have the IL. and, he Part of ihe 
rather than the Brother of the Grandmother on the Part of the Father, for the Brother of the fever Weak? 
Grandfather is Son to the Great · grandfather, and fo comes from the more worthy Race. Aud if wer is more. re- 
the Grandfather has no Brother, but a Siſter, it ſhall deſcend to that Siſter, and to her Line, ra- 85: 2 W 
ther than to the Brother of the Purchaſer's Father's Mother; for the Siſter of the Grandfather is R he 
Daughter to the Great-grandfather, and ſo comes from the Race of Males, from whom the Fur- which 7 
chaſer came, and conſequently from the Race more wor:hy.. And what is here ſaid touching the „, e et | 
Brother of the Grandfather on the Part of the Father, and the Brother of the Grandmother on the Female Lice oa 
Part of the Father, and their Iſſues, holds alſo with Regard to the Brother of the Greac-grand- Pe &f the 


ather 20 
father or Great · Great grandfather on the Part of the Father and their Iſſues, and the Brother of the they ate 1 05 | 


Great grandmother or Great-Great-grandmother on the Part of the Father, and their Iſſues; and ood Degroe. Soy 


PI 
* 
A _ 2 * „ 1 


Further they agreed, that if the Purchaſer dies without Iſſue, and has no Heir on the Part of H. 
the Father, the Land ſhall deſcend to the next Heir on the Part of the Mother, which is to be, b. 
intended to the Heirs of the Race of Males from whom the Mother is deſcended, rather than to u. mia 4 
others. As, for Example, the Grandfather of the Mother of the Purchaſer, that is to ſay, the Heirs of the Por- 
Father of the Purchaſer s Mother's Father, has a Brother, and the Grandmother of the Mother 3 
of the Purchaſer, that is to ſay, the Mother of the Purchaſer's Mother's Father, has another theLand deſcends 


Brother, there if the Purchaſer dies without Iſſue, having no Hcir on the Part of his Father, the n 


Brother of the Grandfather of the Purchaſer's Mother, vi. the Brother of the Father of the Pur- do) the Heirs of 
chaſer's Mother's Father, ſhall have the Land by Deſcent, and not the Brother of the Grandmother Male Linen ie 
of the Purchaſers Mother, viz. the Brother of the Mother of the Purchaſer's Mother's Father, Part of the Mo- 
for ſuch Brother of the Grandfather of the Purchaſer's Mother is of the more worthy Race, for Gan be mt 
he is Son to the Great-Grandfather of the Purchaſer's Mother, who ſnall be preferred before the in he Sncer ff n 


efore the Heirs 


Brother of the Grandmother of the Purchaſer's Mother, for he is Son to the Great-Grandfather of the Blood of 


of the Purchaſer's Mother in another Race, viz. in the Race which was conjoined with the Rage 2 Fn 
of the Males, from which the Purchaſer's Mother deſcended, by the Marriage of the Woman viz. Mother zend. 


by the Marriage of the Grandmother of the Purchaſer's Mother to the Grandfather of the Pur shade o- 
chaſer's Mother; and therefore the Brother of the Grandfather of the Purchaſer's Mother on the father on thePart 


Part of her Father, and his Iſſues, ſhall be Heirs to the Purchaſer, and not the Brother of the p{*iFatberfhal 


Grandmother of the Purchaſer's Mother, nor his Iſſues, for the Brother of the Grandmother of fore the Broth et 


the Purchaſer's Mother cannot be Heir to the Purchaſer as long as the Grandfather of the Pur- Hr 


chaſer's Mother on the Part of the Father has a Brother, cauſa qua ſupra. And to prove that of her Father. 
the Heir of the Part of the Mother ſhall inherit where the Purchaſer dies without Heir of the \; *: Sead 
Part of the Father, Litileton cap. 1. was cited, where he ſays that if a Man purchaſes Land, and of Fairfe!d there 
dies without Iſſue, and has no Heir on the Part of his Father, then the Land ſhall deſcend to oy by 
the Heirs on the Part of the Mother. And to the ſame Purpoſe Loveleſs cited the Caſe in Heir E. 4 pl. 4. 


49 Ed. 3. in Aſſize, where the Caſe was, that the Purchaſer of Land died without Iſſue, itt: $4.5, 


having no Heir on the Part of the Father, and the Heir on the Part of the Mother entered, and Pr. & $tus.1ib.r. 


the Lord entered claiming it by Eſcheat, and the Heir on the Part of the Mother brought an Aſ- Are 
ſize, and upon the general Iſſue pleaded all this Matter was found by Verdict, and it was there ad- Law 239, 243. 


Judged that the Plaintiff ſhould recover, becauſe when the Inheritance never came in Deſcent, nor inf. 


in the Degrees, but the Purchaſer was the firſt that had it, there although there is. a Failure of one 1 


Branch of Heirs, viz. of thoſe on the Part of the Father, it is reaſonable that the Heirs on the p. 49 Ed. 3. 
PI. 


Part of the Mother ſhould have it, rather than that it ſhould eſcheat to the Lord. And if 1 
has no Heir on the Part of the Father, the Heir on the Part of the Mother ſhall be vouch- 4 Aff. fl. 4. 
ed, and ſhall be barred of his Action by ſuch Warranty. And if the King grants to a Man a IL ge W. 


Franchiſe-royal, viz. that he and his Heirs ſhall be quit of Toll, or the like, and he dies with- pl. 3. 
out Heir on the Part of the Father, the Heir on the Part of the Mother ſhall have Benefit of this, 8. P. 2 Rot. 
| . | Þif- Hob.23.Co, Lt, 

376. b. 


* 


» — 
— 
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| 12 24, . * Diſcharge ; all which Matters are put in the ſaid Caſe of 49 Ed. 3. And he alſo cited the Caſe 
| nen Fits. in 12 Ed. 4. where it was held by all the Juſtices of the Common- Bench, that if a Man purcha- 
| it. * fes Lands, and dies without Iſſue, and without Heir on the Part of the Father, his next Heir 
| on the Part of the Mother ſhall have the Land. And fo in the principal Caſe if Clere Hadden 
| had not had any Heir on the Part of his Father, they held clearly that Edward Clere his Uncle 
| and Heir on the Part of his Mother ſhould have been inheritable to the ſaid Clere Hadden, and 
| | ſhould not have been excluded by Law from being his Heir. I ei ½ 9429, 
if 3 reist. © Alſo it was agreed by them, that if a Purchaſer of Land has Iſſue a Son, and dies, and 
| if theFatherpur- the Son enters, and dies without Iſſue, and without any Heir on the Part of his Father's Father, 
en the Heir on the Part of his Father's Mother ſhall have the Land by Deſcent: And ſo {ouleſs 
Son, who enters ſaid it was held in the ſaid Book of 12 Ed. 4. but in ſuch Caſe the Heir on the Part of the Mother 
Aae, . of ſuch Iſſue ſhall never inherit. And to this Purpoſe he cited the Caſe in 39. Ed. 3. in Aſſize 
out Heirs of the brought by Joby Oſborn, and the Saying of Juſtice Finchden there at large: And the Caſe was in 
Line of the Part Effect thus, viz; a Baſtard purchaſed Land in Fee, and died having Iſſur one Cicily, who entered, 
of the Father, and died without Iſſue, and whether or no the Land ſhould eſcheat, or the Heir on the Part of 
ther's Father or the Mother of Cicily ſhould have it, was the Queſtion; and there Juſtice Finchden ſaid as follows, 
| Mather, * I hold that there is a great Diverſity where one purchaſes Land, and dies without Heir on the 
| the Line of the * Part of his Father, and where he has the Land by Deſcent on the Part of his Father. For where 
Son's Mother, dc he has Land by Deſcent, the Purchaſe firſt commenced in his Anceſtor, and the Land ought 


ir hog we to deſcend lawfully in the Blood of the firſt Purchaſer, for if Land deſcends to the Heir on 
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eſcheat to the 

e bee « the Part of the Father, and he dies without Heir, the Land cannot deſcend to the Blood of the 
in Deſcent, it 6 Mother, becauſe it firſt commenced in the Father, and the Heir on the Part of the Mother is 
Seen not of the Blood of the Father who was the firſt Purchaſer, . But when he himſelf purchates 
Partfrom whence ** the Land, and dies without Heir on the Part of the Father, and has an Heir on the Part of the 
22 „ Mother, this Heir is inheritable to the Land for Default of Heir on the Part of the Father, for 
er the Blood of (c the Heir on the Part of the Mother is his Heir as well as the Heir on the Part of the Father; 

Aae a but if he has an Heir on the Part of the Father, and alſo an Heir on the Part of the Mother, there 
_ here the ( foraſmuch as the Blood on the Part of the Father is more worthy, as well the Land of his own 
[ vet 4 Purchaſe as that which he has by Deſcent on the Part of the Father ſhall deſcend to ſuch Blood ; 
ther is of the © but if he has no Heir on the Part of the Father, ſeeing that the Land is his own Purchaſe, 
whowss lat ſez. ** Wnich firſt commenced in himſelf, and allo ſeeing that the Heir on the Part of the Mother may 
od, yet tuck Heir < be Heir to him, and is of his Blood, the Inheritance ſhall deſcend to ſuch Heir rather than it 
— Blooa ee ſhall eſcheat But in this Caſe the Title of the Purchaſe firſt commenced in the Father of Ci- 

, of the Father, «© cily, and he that is Heir on the Part of the Mother of Cicily is not of the Blood of her Father, 
Purchaſer ; and, for which Reaſon he is not inheritable to this Tenancy, but it ſhall revert to the Lord as his 
if after the Pur- «© Eſcheat.”? Wherefore (as it appears in the Book of Aces where the ſame Caſe is reported pla. 7.) 
the Son does not the Aſſize was adjourned into the Common-Bench, where the Opinion went againſt the Plaintiff 
enter, hen he who brought the Aſſize againſt the Lord by Eſcheat; and therefore he was nonſuited. Which 
of che Son's Mo- Opinion, Loveleſs ſaid, was agreeable to that in 12 Ed. 4. in all Points. And ta this Purpoſe he 
1 — alſo cited the Caſe of John Carell v. Richard Cuddington and Elizabeth his Wife, in the Commen- 
he is not of the taries of Mr. Plowden lately printed, where the Cale was, that Thomas Buckenham and: the ſaid E- 
—— lizabeth then his Wife had Iſſue a Son and one Dorothy their Daughter, and the ſaĩd Thomas Bucken- 
8. P. Lit. 5 . ham died ſeized of Lands holden in Socage, and the Son died without Iſſue, and the ſaid Dorothy 

Eo. bitte 32-2: entered, and took to Huſband Thomas Carel, and ſhe and the ſad Thomas Carell levied a Fine of 
ightly there the Land to one Ney in Fer, ſur conuſance de droit come ceo que il ad de lour done, and took back 

_ 3 an Eſtate by Grant and Render to them and to the Heirs Males of the Body of the ſaid Thomas 

fo. 22. 3Finch Carell by him upon the Body of the ſaid Dorothy begotten, the Remainder to the right Heirs of 
| 4, hy the ſaid Dorothy in Fee, and afterwards they had Iſſue John Carell, and the ſaid Thomas and Do- 
240, Roy 159: rothy died, the ſaid John being within the Age of 14 Years, and there the Point of the Caſe was, 
ſcentsz4, 33, 39, Whether John Carell Attorney of the Dutchy Court of Lantaſter, who was Father of the ſaid Thomas, 
s Bac. Abr-33- and Grandfather of the Infant on the Part of his Father, or the ſaid Elizabeth Grandmother ot the 
Heir E. 4. pl. 1. ſaid Infant on the Part of his Mother, and Richard Cuddington her ſecond Huſband, ſhould be 
als Guardian in Socage to the Infant. And it was there clearly agreed that if the Infant ſhould die 
Þ M. 39. Ea. 3. without Iſſue, none of the Blood of Carell the Grandfather could have the Land by Deſcent from 
23.Via. [+ rang the Infant, becauſe the Land moved from the Mother of the Infant, and whoſoever ſhuuid have 
Heir W. pl. 1. had it from the Mother, if ſhe had died without Iſſue, ſhall have it by Deſcent from the Son, if he 
ſhould die without Iſſue, and foraſmuch as the Blood of Carell is a Stranger to the Purchaſer of 
© Ante295- the Fee-ſimple, viz. to Dorothy, from thence it follows that the Land could never deſcend to 
the Brother of Carell the Grandfather, nor to any other on that Side, nor from them to the ſaid 

Carell the Grandfather, and therefore Carell the Grandfather could by no Poſſibility have ihe 

Land, if the Infant ſhould die without Iſſue: But if the Blood of the Father of Dorothy, viz. 

of Thomas Buckenham, ſhould fail, then it was held that the Land might deſcend to the Blood of 

the ſaid Elizabeth, who was the Mother of the Purchaſer, and from them poſlibly to Elizabeth her- 
ſelf, ſo that ſhe is nearer to the Poſſibility of having the Land, if the Infant ſhould die without Iſſue, 
than the Grandfather on the Part of the Father is, and therefore it was adjudged that the 
ſaid John Carell the Grandfather ſhould be Guardian in Socage, and not the Grandmother on 
the Part of the Mother of the Infant. From whence, he ſaid, it appears that if Clere /1ad- 
den had taken a Wife, and had had Iſſue, and had died, and the Iflue had entered, and died 
without Iſſue, the Heir of the Father of Clere Hadden, if he had had any ſuch Heir, ſhould have 
had the Land by Deſcent, and if he had had no ſuch Heir, then the Heir of the Mother of 
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Clere vcnſus Brock. in- C. B. 


Clere Hadden ſhould have hach the Land by Deſcent, if he had had any ſuch Heir, and if he had had 
no ſuch Heir, the Heir of the Mother of ſuch Iſſue ſhould never have had the Land by Deſcent, 

for the Mother of the Iſſue is an: entire Stranger in Blood to the firſt: Purchaſer, viz. to Clere Had * This à Maxim 
den, and as long as the Land continues in Deſtent, it ſhall always taſte * of the firſt Purchaſer, in Ln, Co. Lit. 
and to his Blood only ĩt ſhall have Reſpect, and not to any new Blood. For if lere had had Iſſue, therefore to 
who had had the Land from him by Deſcent, and the Land had deſcended from that Iſſue to & 
Iſſue, and ſo on from Hue to Iſſue until four or five Deſcents, and the laſt Iſſue had died without Point bus 
iſſue, there upon Failure of Hears on the Part of the Father of Clere and of the Mother of Clere, on 
no Heir on the Part of any Wife that anytof the Iſſues had taken ſhould have had the Land by js, that if the 
Deſcent, but it ſhould rather have eſcheated, for all Wives taken by any, Iſſue after the Purchaſe ne 
of Clere Hadden are Strangers to the Blood: of the Purchaſer, and therefore their Lineage ſhall de la Fee, and it 
Strangers to the Land; for when the Land is in Deſcent it ſhall taſte of the firſt Purchaſer, and {oo iom 
of the Blood ot him in whom ãt firſt attached, and it ſnall always deſcend to the Blood of the firſt tber, and from 
Purchaſer: only, and not tothe Blood of any Women who are afterwards married into that Race, 71 
for they are but allied to the firſt Purchaſer, and are not of; his Blood, and the Land ſhall deſcend1and dies without 
to the Blood, and not to the Alliance without Blood 3 + fo. that in Point of Deſcent no Marriage is PR 
to be reſpected but the — of the Father and Mother of the Purchaſer, which precedes the r Siſters, or 
Purchaſer, for no Marriage afterwards ſhall-enable any to inherit the Land fo purchaſed. And — 2 — 5 
foraſmuch as the Marriage of the Father and Mother of Clere Hadden preceded the Exiſtence of Want of them, 
Clere Hadden, the Blood of the Male accoupled in this Marriage, if there is any of that Blood ther's Brocks 


5 ther's Brothers 


and if not, the Blood: of the Female accoupled in this Marriage, if there is any of that Blood, or Siſters or their 
are only inheritable. And ſo the Plaintiff, here being Uncle: on the Part of the Mother of Clere for Want er 


e for Want of 


Hadden ſhall inherit, if there is no Heir on the Part of the Father of Clere Hadden, whom the Law weng bis Great- 
prefers. And all this was agreed on both. Sides, and by the Court alſo. grandfather's 


Brothers or Siſ- 
3 | 4 | EY | E ters, or their 
Deſcendants, or for Want of them, any of the Conſanguinity of the Great-grandfather, or for Want of them, his Great-grandmother's Brothers or Siſters, or their 
Deſcendants, ſhall inherit, for- the Conſanguinity of the Great+ grandmother was the Conſanguinity of the Grandfather ; but none of the Line of the Mother, or 
11 Grandmother, viz. the Grandfather s Wite, ſhall inherit, becauſe not of the Blood, either by Father or Mother, of the firſt Purchaſer, viz, the Grandfather. 
ale's Hiſt. Com. Law,240. 2 Bac. Abr. 34, + Vin. Abr. tit. Heir E. 4. pl. 5. | | | 


But as to this Matter, whether or no there is any ſuch Heir on the Part of the Father of Clere Forthe Plaintiſz 
Hadden, viz, on the Part of Waiter Hadden, whom the Law prefers in the Deſcent, was the great p22 the princi- 
Poubt, and the only Point of the Caſe. And it was ſaid on Behalf of the Plaintiff, (to prove that FP Oey 
the Land ſhonld not deſcend-to- Edward'Zeunp, as the Defendants ſuppoſed) that the ſaid Edward 
Young was not as near in Blood to Clere- Hadden as the Plaintiff was. For the Plaintiff is his Uncle 
on the Part of his Mother, and the ſaid Edward Yoang is Couſin german to Walter Hadden Father 
of the ſaid Clere Hagden, and ſo they are Couſins in the ſecond Degree, and Clere Hadden is one 
Degree further on his Part, ſo that Edward Young is in the ſecond Degree to Clere Hadden, and 
Cler: Hadden is in the third Degree with reſpect to Fobn Young the Anceſtor paramount, which 
Degree is more remote thay the Degree between Clere Hadden and the Plaintiff. t And Littleton f Lit. f a. 
fays in his Book that if the Purchaſer dies without Iſſue, every one who is his next Couſin colla- 
lateral of the whole Blood, how far ſoever he be ftom him in Degree, may inherit and have the 
Land as Heir to him. So that Proximity of Blood is conſiderable in every Deſcent, and this 
Proximity, is in the Plaintiff here, and Edvard Jvung is möre remote in Blood. 
And as to the other Point which is made the principal Matter, viz. whether or no Edward Young 
3s defcended from the Blood on the Part of the Father of Clere Hadden the Purchaſer, viz. on the 
Part of Walter Haden, ſo as to be preferred in the Deſcent of the Land, as the Defendants ſup- 

ſed, the Counſel for the Plaintiff ſaid that true it is that he is deſcended from the Blood on the 
Part of the Father of the Purchaſer, but this is on the Part of a Female, viz. from Dorothy, who 
was Grandmother to. the Purchaſer, which Female was a Stranger to the Blood of the Haddens at 
the Time when ſhe married with Hadden who was Grandfather to the Purchaſer, and equally as 

reat a Stranger as Margaret Clere, who married with Walter Hadden, was to the Blood of the 

ddens before her Marriage with the ſaid Walter. And then foraſmuch as the Blood of the one 
Female and of the other was a Stranger to the Blood of the Haddens until their Marriages, and 
after their Marriages their Blood was a Stranger to the Anceſtors of their Huſbands paramount 
their Huſbands, but not to their Iſſues begotten by the Haddens, (for the Iſſues of every Woman 
are alike deſcended from the Blood of the Woman as from the Blood of the Huſband, and the 
Blood of the Branch of the Mother is equally and in like Degree united to the Iſſues, and to the 
Race which deſcends from them, as the Blood of the Branch of the Father is) it ſeemed to them 
to be highly reaſonable that the Uncle here on the Part of the Mother of the Purchaſer ſhould 
be preferred in the Deſcent, becauſe he is neareſt. So that altho' the Caſe was equal in other 
Reſpetts, it is not ſo as to the Point of Proximity. But if any one had come and claimed the 
Land as Couſin to the Purchaſer, for that he was deſcended from the Male Line of the Haddens 
aſcending, as if he had been deſcended from the Brother or Siſter of the Grandfather, Great- 
grandfather, or Great-great-grandfather of the Purchaſer on the Part of the Males. from whom 
the Purchaſer was deſcended; there ſuch Perfoa ſhould be preferred as Heir on the Part of the 
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Father, for he is of the Branch more worthy, viz. of the ſame Race of Males from whom the 
Porchaſer iſſued, and he and the Purchaſer had one common Anceſtor paramount, from whoſe 
Loins they are equally ſprung, and therefore it is reaſonable that ſuch Perſon ſhould be Heir to 
the Purchaſer, whether he be Male or Female. But here there is no ſuch Perfon, for Edward 
Young, whom the Defendants would make to inherit the Land, is of the Blood of the Mother of 
the Purchaſer's Father, and might indeed be Heir to the Purchaſer, if he was nearer than the Plain- 
tiff is, but the Plaintiff is nearer than him, and altho' they are in like Degree as to the Point of 
Deſcent from the Branch of a Female, yet inaſmuch as they differ in Point of Proximity, Edward 
Clere the Plaintiff, being the neareſt, ſhall be adjudged Heir. „ . | 

And further they ſaid, that if the neareſt ſhould not be preferred, it would create great Con- 
fuſion, and ſet up many Competitors. for one and the ſame Inheritance, for perhaps one would 
lay Claim to the Land as Heir to the Purchaſer, viz. as Heir to the Brother of the Purchaſer's 
Grandfather in the male Line aſcending, and another as Heir to the Brother of the Purchaſer's 


 Great-grandfather in the like male Line aſcending, and a third as Brother of the Purchaſer's 
| Great-great-grandfather in the like lineal Aſcent of male Anceſtors, to avoid which Plurality of 


E contra for the 

ndants ; 
upon the pi inci- 
pal Matter. 


Claims the Law gives the Preference to Proximity of Blood. And ſo the Plaintiff here being near- 
eſt ſhall be preferred. td Dk; . | | 35d, by2 

On the other Hand Loveleſs and Barbam Serjeants argued for the Defendants, and ſaid that 
the Plaintiff, who is Uncle to Clere Hadden the Purchaſer on the Part of his Mother, and Edward 


. Young, who is Heir to the Great-uncle of the Purchaſer by his Grandmother, who was his Fa- 


ther's Mother, are not in one Degree of Blood to the Purchaſer, and therefore the Proximity of 
Blood in the Plaintiff is not to be regarded here. For the Blood which was between the Plaintiff 


and Clere Hadden came to Clere Hadden by a Female only, viz. by his Mother immediately, but 


the Blood which was between Clere Hadden and Edward Young, altho' it originally came from a 
Female, yet it was derived to the ſaid Clere Hadden by a Male, viz. by Walter Hadden his Father, 
(which Male is a Creature more worthy than a Female) and not by a Female immediately, as it 
was between him and the Plaintiff. For no Man can be born without a Father and Mother, and 
ſo Clere Hadden had a Father and Mother, who were the Cauſe of his Being, and the Father (as 
it is confeſſed) is more worthy than the Mother, and alſo the Father of Clere Hadden, viz. Falter 
Hadden, had a Father and Mother, of whoſe Seed the ſaid Walter was begotten, and inaſmuch 
as Walter the Father cf Clere was a Male, and ſuch Male could not be without the Seed of Male 
and Female, and the Male, viz. Valter, was more worthy than Margaret his Wife, from thence it 
follows that the Blood of Dorothy, who was the Cauſe of the Being of Walter, who is the princi- 
pal and more worthy Branch of Clere Hadden, is more worthy than the Blood of Margaret ; and'as 


ſhe was leſs worthy than Walter, ſo is her Blood leſs worthy than the Blood of Walter, with Reſpect 


d Bract. 62. b. 
See Blackſtone 
of Deſcents, 18, 
19 

© Bract. 64. a. 


to Clere Hadden, and ſo the Blood of Dorothy, by the Deſcent by a Male to the ſaid Clere Hadden, 
is more precious than the Blood of a Woman, viz of his Mother, which is not derived to Clere 
Hadden by any Male, but came to him immediately by a Female. And therefore Edward Young 
is, for the Dignity of his Blood, to be preferred in the Deſcent, and ſhall be adjudged Heir to Gere 
Hadden on the Part of the Father, and the Blood of Margaret the Mother of Clere Hadden, by 
whom the Blood between Clere and the Plaintiff immediately came, without any Deſcent by a Male, 
ſhall, for the Baſeneſs of the Degree of the Female, be rejected. And this, they ſaid, is warran- 
ted by Littleton, who ſays that if the Son purchaſes Land in Fee-fimple, and dies without Iflue, 
thoſe of the Blood on the Part of his Father ſhall inherit as Heirs to him before any of the Blood 
on the Part of his Mother, but if he has no Heir on the Part of his Father, then the Land ſhall 
deſcend to the Heirs on the Part of his Mother. In which Sentence theſe Words are obſervable, 
Viz. thoſe of the Blood on the Part of his Father ſhall inherit as Heirs to him before any of the Blood on 
the Part of his Mcther, for here Edward Young is one of the Blood of the Father of Clere Hadden 
the Purchaſer, ergo he ſhall inherit before any of the Blood of the Mother, fo that the Letter and 
Senſe of Littleton excludes Edward Clere from inheriting in this Caſe. And Loveleſs further cited 
diverſe Things in Bradton in the ſecond Book de acquirendo rerum dominio, cap. 29, 30, 31. touch- 
ing Deſcents, and the Quality, Proximity, Pedigrees, Degrees, and Dignities of Heirs, and the 
Order of Succeſſion, and at the End he cited the Opinion of Bracton in the principal Point, where 
he ſays, * Deſcendit jus quaſi ponderoſum quid cadens deorſum rettd lined vel tranſver ſali, et nunguam 
reaſcendit ed vid qud deſcendit poſh mortem anteceſſorum, a latere tamen aſcendit alicui propter defetium 
heredum inferius provenientium. Allo Bratton lays, Item eorum qui ſunt naturalis legitimi et here- 
des, quidam ſunt propinqui, quidam propinquiores, quidam remoti, et quidam remotiores, et omnes, quot- 
quot ſunt, ſunt hæredes recti et juſti, quatquot deſcendunt gradatim a communi ſtipite, primo per lineam 
directam deſcendentem in infinitum, et poſtea per lineam tranſverſalem deſcendendo in infinitum, illis defi- 
cientibus qui ſunt in linea retta. Et ultimò cum illi defecerint qui ſunt in linea tranſverſali deſcendendo, 
vocantur illi qui ſunt in linea tranſverſali aſcendendo tantum, quia per lineam rectam aſcendendo, per 


quam jus deſcendit propter mortem anteceſſorum, jus illud nunquam per eandem lineam reaſcendit. Bt 


guamvis omnes fic in inſinitum aſcendendo et deſcendendo recti ſunt heredes et juſti, tamen non omnes ſimu! 


vocantur ad ſucceſſionem, quia propinquior excludit propinguum, propinquus remotum, remo!us remolio- 
rem. 
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rem. And further Brafon ſays, * Et: ſciendum quod cognationum five parentelarum aliæ ſunt ſupra, Brad. 67. +. 
aliæ infra, aliæ à tranſverſo ſiue a latere. Parentes, qui ſunt ſupra, dici poterunt anteceſſores | et pa- | | 
rentes: Illi vero, qui ſunt infra rettam lineam vel tranſverſalem, dici paterunt retFe cagnati et heredes : 

Ili vero, qui ſunt ſupra in linea tranſuerſali, dici poterunt refte parentes, et heredes, defictentibus illis 

qui ſunt inferius. And afterwards Bracten ſays, Superior autem cognatio parentum five anteceſſorum 

qui mortui ſunt in linea rectu aſcendente, eſt et incipit a primo gradu, viz. a patre vel matre afcendente 

uſque ad avum, a ſecundo gradu, ſcilicet ab avo uſque. ad proavum, a tertio gradu, ſcilicet à \ proave 

= ad abavum, et fic a quarto gradu, ſcilicet ab abavo uſque ad atavum, fic a quinto gradu, ab 

atavo uſque ad tritavum, qui obtinet in computatione ſextum gradum, ulterius autem non fit computatio 

aſcenſus, quia talis computatio excederet memoriam hominum, et fic reſolvendo a tri:avo computato pro 

patre, vel tritavia pro matre, fieri poterit deſcenſus jure uſque ad trinepotem et trineptem. And in an- 
other Place he ſays, * in primo vero gradu ſedent pater et mater, qui facient ſtipi em communem, in ſe- * Braft, 68. a. 
cundo vero gradu in linea deſcendente ſunt filius et filta, in tertio, nepos et neptis. And in another Place 

be ſhews how thoſe are called who are in the direct Line paravail the Nephew, viz. Pronepos, 

Abnepos, Atnepos, Trinepos. And further he ſhews how the others in the collateral Lines deſcend- 

ing and aſcending are called, and how they are inheritable as Heirs, for his Words are, Lem » Bud. 68. b. 
frater patris et ſoror dicuntur patruus et amita, et fi ex amita procedat filius vel filia, dic poterunt, 
quantum ad nepotem, proprior amitivus et proprior amitiva, et ſic eorum filii et filiz, nepos et neptis, 

et ulterius deſcendendo in infinitum. Ili vero qui ex patruo procedunt, filius vel filia, patrueles nuncupan- 

tur, et fic deinceps eorum filius et filia in infinitum deſcendendo Item in linea refa deſcendente vel tranſ- 

verſali ex parte fliæ alicujus, ſeror fi iæ vel frater de uno eodemque patre et diverſa matre conſobr.na dici 

poterit, et frater ex talibus conſobrinis, et eorum filius et filia, nepos et neptis, et fic deinceps. Item 

ſoror file vel frater de una eademque matre, ſed diverſo patre, ſoror uterina, frater ulterinus, dici pote- 

runt, et fic eorum filius et filia, et fic deinceps ut ſupra. Tem ſoror patris dicitur amita, et ſoror matris 

dicitur matertera, et eorum filius et filia, et fic in inſinitum. Et iſtis omnibus deficientibus, ad ſuperiores 

feet deſcenſus, ficut ad fratrem avi vel aviæ, vel ad ſororem in linea tranſverſali, ficut ad patruum 

magnum, vel amitam magnam, et ad eorum heredes, filium vel filiam, et fic deinceps. Et illis 

omnibus d:ficieutibus, tunc ad fratrem proavi ex parte patris, qui dicitur propatruus magnus, vel ejus 

ferarem, que dicitur proamita magna, et fic deinceps ad filios et filing, eorum nepotes et neptes. Illis au- 

tem deficientibus ex parte patris, tunc vocentur fratres abavi et abaviæ, qui dicuntur abpatruus mag- 

nus, et abavita magna, et corum heredes in inſini um. Et iſtis deficientibus ex parte patris, frater 

atavi vel ataviæ, qui dicuntur atpatruus magnus et atavia magna, et eorum heredes in infinitum. 

Quibus deficientibus vocantur ex parte patris frater et ſoror triavi et triavie, qui dicuntur tripatruus 

magnus, et tritavia magna, et eorum heredes in infinitum. Et ex alia parte tranſverſali a parte ma- 

iris, ut fi avunculus vel matertera et omnes alii heredes defecerint, tunc vocantur fratres et ſorores avi 

rel aviæ ex parte matris, et vocantur avunculus magnus et matertera magna, et torum hæredes in infi- 

nitum. Et illis deficientibus, tunc vocantur ex parte matris frater proavi et proaviæ, ve! ſoror, qui di- 

cuntur proauunculus magnus et Promatertera magna, et ecrum heredes in inſinitum; et fic gradatim vo- 

candi ſunt abavunculus maguus et abmatertera magna, et atavunculus magnus et atmatertera magna, 

ex parte matris in linea tranfverſali, triavunculus magnus et trimatertera magna aſcendendo, et eorum 

beredes in infinitum. So that (Loveleſs ſaid) Bracton has here ſhewn how the Law was taken in 

his Time touching the Courſe of Deſcents, viz. that an Inheritance in Land, as a Thing -ponder- 

ous, deſcends downwards in the direct Line paravail the Purchaſer, and if there is none in that 

Line, then in the collateral or tranſverſal Line (as he terms it) paravail, and if there is none ſuch 

paravail, then it ſhall go to the Heirs in the collateral or tranſverſal Line aſcending para- 0 
mount, wherein he prefers the Deſcendants of the male Line of the Father, Grandfather, | 
Great-grandfather, and Great-great-grandfather of the Purchaſer's Father, and if there is none 

ſuch, then he prefers the Heirs on the Part of the Mother of the Purchaſer's Father, and ſo the 

Heirs of other Females paramount accoupled to the male Line aſcending, and if there is none 

ſuch, then the Heirs on the Part of the Purchaſer's Mother ſhall inherit; for when he ſays, et ex 

alia par e tranſverſali a parte matris, this is to be intended for Default of other Heirs a parte patris, 

for he puts it after the others; ſo that he makes the Brother of the Mother of the Purchaſer's 

Father, and his Iſſues, to be Heir to the Purchaſer before the Brother of the Purchaſer's Mother, 

which is our very Caſe here, and ſo he diſables the Plaintiff from being Heir to Ciere Hadden. | 

And he ſaid that Bracton in his ſaid ſecond Book cap. 30. ſays, © Maſculus ſexus ſemper in ſucceſſione e hu. 65. a. 

preferri debet ſexui fmineæ, nunquam enim ad ſucceſſionem vocatur fæmina, quamdiu aliquis heres ſuper- 

fuerit ex maſculis: And therefore, he ſaid, a Son ſhall be preferred before a Daughter. 5 1 
this Purpoſe Loveleſs cited diverſe Sentences out of Britton in the Chapters of * Proximity, and of 
* Succeſſion, which Book follows Bracton very much in the ſaid Points of Deſcents to the Heirs | 
lineal paravail, and to the Heirs tranſverſal (as the Manuſcript Copies of Britton term them, but © bid. 269. a. 
as Loveleſs cited it, and as it is in the printed Book of Britton, Heirs traverſal, that is, as well to 
them in the Line paravail, as to them in the Line aſcending) in which Chapter of Succeſſion Brit- 
ton treats of the Perſons to whom Land ſhall deſcend, and for the better underſtanding thereof, 
he tells us that he had made and drawn out in his Book a Figure reſembling a Leaf, one Side 


whereof 


Britt, 268 b. 


— 
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whereof repreſents the Iſſue of the male Anceſtors, and the other Side the Iſſue off the female 
Anceſtors, but the Figure is not printed in the Book, however it is to be tahen that the Iſſue; 
of the female Anceſtors, which he meant, are the Hives: of thoſe Angeſtors, who. ese from Fe- 
males coupled in Marriage with male Anceftors, as the Grandmother, or Gteat*gtandmother; 
or the like, coupled in Marriage with the male Anceſtors on the Part of the Purchaſer's Father, 
who, as he intends, are to be preſerred before the Heirs on the Part of the Purehaſtr's Mother. 
And Loveleſi ſaid that if Clere Haddew here had made a Waraanty upon any Feoffment, and had 
. —— eo 
the Plaintiff. ch N N ö ad N > 
Mer wor. And as to the Objection which has been made, viz. that if Proximity of Blood ſhould not be 
thy in Blood, at preferred in Deſcents, it would create infinite Confuſion, and would. perhaps ſtt up many Com. 
e peritors for one and the ſame Inheritance, 2 — — that there never wil 
Part of the Fa- he any ſuch Confuſion, if the more worthy it is prefert ut. i y* are equaſſy worthy in 
boy may Blood, then the neareſt ſhall be . As if the Purchaſer dies withoat Iſſue, el the Bree 
_ _ = Part ther of the Purchaſer's F ather claims the Land, and the Brother of the Phrchaſer's Gr andfither, 
the neareſt dn that is to Fay, the Brother of the Father of the Purchaſer's Father, alſo claims this Land, and thi 
TED ro nn EI CIS 
but if one is Aſcent of Males, 00 e Land, re t Other ws ales Father inall Pres 
— worthy in ferred as Heir, for he is the neareſt of the Blood of the Purchaſer's Father, and they art eg. 
other, as if one ly worthy in Blood, for they are all of the Blood of Mates, which is the more worthy Sex, and 
3 therefore the neareſt ſhall be * = — and if _ — * — Brother ot the 
the Part of the Purchaſer's Father, nor any Iſſue of other, nor any Siſter of the Purchaſer's Fa- 
kae. a de e. ther, nor any [fue of her, (for the Siſter" ſhall be in the ſame Degree as the Brother 
ther is Heir of ſhould, where there is no Brother) then the Brother of the Purchaſer's. Grandfather, or his ſſue, 
| the frets or the Siſter of the Purchaſer's Grandfather, or her Iſſue, ſhall be preferred before the Brother or 
the Father, there Siſter of the Purchaſer's Great-grandfather, and their Iſſues, and fo on from them in infiritum, 
Proximity is not And fo the Brother or Siſter of the Purchaſer's Grandmother, viz. the Morher of the Purcha- 
the more worthy, ſer's Father, ſhall'be preferred before the Brother or Siſter? of the Parchafer's Great grandmother, 
ve. the Heir of viz. the Mother of the Purchaſer's Father's. Father, becauſe they are equally worthy in Blood, 
tho' more ng. (for ſuch Heirs come from the REI * female 22 wear — rb Father 
— iſſued) and where are all equally worthy, the next of Blood ſhall always be preferred as Heir: 
28. P. Hale'sliſt. But * the other Ra, if — ties without Iſſue, and the Brothen Ly the Purchaſer's 
Com. Law 242, Grandmother on the Part of the Father, that is to ſay; the Brother of the Mother of the Purcha- 
5. p. Hale's ſer's Father, claims the Land as Heir to the Purchaſer, and the Brother or Siſter of the Purcha- 
— ſer's Great: grandfather, that is to ſay, the Brother or Siſter of the Father of the- Purchaſer's Fa- 
Rule there. ther's Father, alſo claims the Land as Heir to the Purchaſer, there the Błocher or Sifter of the 
See Infra at the Purchaſer's Great-grandfather ſhall be preferred as Heir before the other, and yet the other is 
— nearer in Blood, but he is leſs worthy in Blood. For altho' he is of the Blood on the Part of the 
Deut befaßte Purchaſer's Father, yet that Blood is accrued by a Female, but the Blood of the Brother or Sifter 
Matter, he put of the Purchaſer's Great-grandfather is acerued by male Blood throughout, for ſueh Brother or 
Ul hues of Siſter was Son or Daughter to the Purchaſer's Great-great grandtather, and therefore an Heir of 
the Common them ſhall exceed the Heir of the other in Dignity of Blood. So here in the principal Caſe the 
Pleas, who ©” Heir on the Part of the Mother of Walter Hadden the Father of Clere Hadden the Purchaſer, whoſe 
Opinion, Yet Blood is conveyed to the Purchaſer by a Male, viz. by his Father, is to be preterred before the 
Sees bu Heir of the Purchaſer's Mother, alto“ he is nearer in Blood, for as he is nearer in Blood'to Cle Had. 
be allowed, whe: den, ſo is he leſs worthy in Blood, becauſe his Blood accrues immediately by a Female only, and 
— therefore the Plaintiff here ſhall not be Heir to Clere Hadden, And of this Opinion was the whole 
one of the main Court. Wherefore the laſt Day of Zaſter Term 15 Elrzabeth the Court gave Tudgmenr againſt 


the principalCaſe the Plaintiff, which Judgment was as follows. 
here adjudged. A, | | | 183 
— 9 _ great Reaſoris which induced the Court to give the Preference tothe Brother of the Grandmother, before the Brother, of the Mother, of the Purchaſer, 
was, becauſe the Blood of the former was conveyed to the Purchaſer by a Male, whictr the Blood of the latter was not : And tho' Here the Caſe put by Moro d ſo 
far differs in terminit from the principal Caſe, that the Blood of the one Competitor and of the other, viz. of the Grandmother's and? the Great-gran/mothes's Bre- 
ther, is conveyed to the Purchaſer by Males, more or leſs, yet in Fact the true Deciſion of both Caſes ſtands pretty much upon the ſame legs! Rea@n, viz. the Pre- 
ference of the male Blood, and therefore it ſeems more regular, and agreeable to the great Principle in the Law of Deſcents, to decide in Favour of the Brother of the 
Great-grandmother here, in whom there is more male Blood than there is in the Brother of the Grandmother. And by ſuch Conſtruction the Uniformity of the 
Courſe of Deſcents will be preſerved, and the Authority of the Judgment in the principal Caſe unimpeached. So that it does not ſeem to hold univerſally true, that 
Proximity of Blood is the Pole-flar by which we are to direct the Succeſſion in Caſes where all the Claimants are equally worthy in Blood. See Law of Inheritances 

o. 38, 61, 62, 66. Blackſtone of Deſcents 64, 65, where this Doctrine is clearly and ingeniouſly diſcuſſed, and moſt weigh y Reaſons given againft the Pobtion here 
2 — by Manmvoed, 8. P. Hales Hiſt, Com. Law 243, 244, the 3d Rule there. See Ante 445, the x Point there agrecd, and the Note in the Margin at(*}- 


1 
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The reſt of he At which Day here came as well the aforeſaid Edward Clere as the aforefaid Henry and Anne by their 
Record, Attornies aforeſaid. And thereupon the Premiſſes being ſeen, and by the Juſtices here more fully 
underſtood, it feems to the ſame Juſtices here that the Plea of the afore!aid Henry and Anne above 
in Bar pleaded, and the Matter in the ſame Plea contained, is lawful, and ſufficient in Law to 
preclude the aforeſaid Edward Clere from having his Action aforeſaid againſt the aforeſaid Henry 
Judgment. and Anne, Therefore it is conſidered that the aforeſaid Edward Clere take nothing by his 
Writ aforeſaid, but be in Mercy for his falſe Claim therein: And that the aforeſaid” Henry and 
Anne go thereof without Day, &c., 


* 


Nole, 


» 


: 


— — „ 


* 


lere werſas Brook. in CRB 


* 
* — wo 
* 
Pr — 
9 


= : 1 
* * 
# ' 
59 * % * 
p OT % » * — 
" = 
, 9 
Ra 
I 4 * *- l q 


- * 
— 


Note, in the Caſe before put, where the Purchaſer in Fee dies without Iſſue, and the Brother 
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Grandmother on the Part of the Father claims the Land as Heir, and the Brother of the Great- 4 * 


mother on the Part of the Father alſo claims the Land as Heir, many were of Opinion that, becauſe 
there was no nearer Heir of the mal: Line, the Brother of the Grandmother ſhould not be preferred, (43 
Juſtice Manwood had ſaid) but that the Brother of the Great-Grandmother ſhould be adjudged Heir, 
for bis Blood 1s derrved to the Purchaſer by two Males, viz. by his Father and Grandfather, whereas 


the Blood of the Brother of the Grandmotber is derived to the Purchaſer but by one Male, and the Grand- i 


father was not of the Blood of the Brother of the Grandmother, but be was of the Blood of the Brother 
of the Great-Grandmother, and therefore ſuch Blood is more worthy, And upon this I put the Queſtion 
again to Man wood in the Preſence of Harper another of the Juſtices of the Common Bench, both o 


whom held clearly that the Brother of the Grandmother ſhould be Heir to the Pur chaſer, and not the 3.2 


ther of the Great Grandmother, becauſe the former is nearer in Blood to the Purcha ſer on the Part of 
bis Father, which Proximity holds Place on the Part of Females conjoined by Mary iage to Males, where 
ſuch Blood is once derived by a Male to the firft Purchaſer. And at another Day I put the ſame Dueſftion 
to Mounſon puiſne Juſtice of the ſame Bench, and he was of the ſame Opinion with the other Juſtices, 
for the ſame Cauſe. And at another Time afterwards I put the ſame Queſtion to the Lord Dyer, who 
was f the ſame Opinion alſo. So that all the Fuſtices of the Common Bench unanimouſly agreed in the 


ſaid Caſe, that the Brother of tbe Purchaſer”s Grandmother on tbe Part of the Father ſhould be prefer d 
before the Brother of the Purchaſer's Great Grandmother on the Part of the Father. | 


And note that Bratton and Britton alſo make Mention that they had drawn out in their Books a Tree of 
Parentage, by whi ch it would plainly appear how the Degrees of Conſanguinity are to be accounted. For 


Bracton ſays, * Et qualiter gradus cognationis computentur, et quo gradu, et quis diftat ab alio in Brac. 68. b. 


linea deſcendente vel aſcendente, in figura ſuperiùs in arbore ante principium libri pita manifeſ- 
titis quaſi ad oculum apparebit, which Figure or Tree is not printed in either of their Books, and there- 
fore 1 have here drawn it out in the Line direct deſcending and aſcending, according to the Notion o F 
Bracton (as far 6s I was able tg collett from his Book), which is agreeable with the Civil Law. 


A 
FIGURE or TREE of CONSANGUINITY, 
As it is laid down by BxaoTton. | | F 
1 ex parte Tritavus Tritaviaa | Cognati ex =] 
Abpatruus? & 2 n en —| Abevunculus Soya 
Abamita mag: | Abayus 4 Abavia |Abmatertera F Ag. 
Propatruus | FT TT Proavunculu | * 
Fa ' Proamita 6 mag. | P roavus [ P rOavla Promatertera Fmag, 
patruusꝰ rr incl? . | 
ONT OY Amita 7 mag. | Aves | Avia Matertera dag. 
2 Paruus TT TAvunculus | 
_-.-d Amita | ater | Mater — 5 | 
Patrueles Feat n 
ö ">" 6 ror 11101 Soror ' 
Amitiv, | 8 | 
—— ——I1Confan.| 3. uterin. |__. 
horum  |——— Perſona — —horum | 
Filius propoſita. [Filius 
eorum r | — eorum 
EN 5 5 7 70 155 | Nepos | 
| — |Neptis ilius 1 Filia|— | 1 
eorundem 1 e eee, e . W randem 
Pronepos | | —|} Nepos 2 Neptis | 7 | 1. _- "WP 
Pronepris, &c. e e eee Pproneptis, &c. 
eee 7 Pronepos 3 Proneptis _ 8 : 
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- Atnepos 5 Atneptis | | 
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The Record of Sir Thomas Wroth's Caſe. _ 


A Report of a Judgment given by the Barons of the Exchequer in Trinity Term in the 1 5th 
Year of the Reign of Queen Elizabeth, wpon a Petition made to the Court of Exchequer by 
Sir Thomas Wroth Knight to be paid the Arrears of an Annuity of 201. per Ann. granted 

to bim for his Life by King Henty 8. by Patent bearing Date the 14th Day of October in 
the 38th Year of bis Reign, for the Exerciſe of the Office of Uſher of the Privy-Chamber to 

Prince Edward his Son, to which Office the King had appointed bim, and the Petition wag 

for the Payment of all the Arrears que to him fince the Date of the Patent, And the Re- 
cord was entered in the Remembrances of the Exchequer among jt the Records of Eaſter Term 
14 Elizabeth, Roll on the Side of the Treaſurer's Remembrancer. And was as 
follows.. ds te Ke Sb 


BE it remembered, that Thomas Wroth Knight came here before the Barons of this Exchequer the 
14th Day of May in this Term in his own proper Perſon, and exhibited to the Court here cer- 
tain Letters-patent of Lord Henny the eighth late King of England, bearing Date at Weſtminſter 
the 13th Day of OFober in the 38th Year of the Reign of the ſame late King, made to the ſame 

. Thomas Wroth, by the Name of Thomas Wroib Eſquire Gentleman-Uſher of the Privy-Chamber to 
Edward then Prince the moſt dear and well-beloved Son of the ſame late King Henry the eighth, 
for the giving and granting an Annuity or annual Rent of 207. Sterling for the Exerciſe of the 
ſame Office and Place, to have and annually to perceive to the aforeſaid Thomas Wrotb, from the 
- Feaſt of the Annunciation of the bleſſed Mary then laſt paſt before the making of the ſaid Letters- 
patent, during the natural Life of the ſaid Thomas, by the Hands of the Treaſurer of the Court of 
the aforeſaid late King Henry the eighth of Augmentations of the Revenues of the Crown of the 
ſame late King for the Time being, out of ſuch Treaſury of the ſaid late King of the ſame Reve- 
nues as ſhould remain in the Hands of the ſame Treaſurer, at two Terms of the Year, viz. at the 
Feaſts of St Michael the Archangel and of the Annunciation of the bleſſed Virgin Mary, by equal 
Portions, and alſo for the Payment of fo much Money, by the Hands of the Treaſurer aforeſaid, 
- out of the Treaſury aforeſaid, as the aforeſaid Annuity or annual Rent of 20/7. ſhould amount unto 
from the Feaſt of the Annunciation of the bleſſed Mary in the 36th Year of the ſaid late King 
unto the making of the ſaid Letters- patent. And the ſame Thomas Wroth Knight prays that the 
ſame Letters-patent of Record here may be enrolled, which ſaid Letters-patent the Barons here 
received, and commanded them to be read, and in the Order of the Words in the ſame Letters- 
patent contained'to be enrolled. And the Tenor of the ſame Letters-patent follows in theſe Words. 
Henry the eighth. by the Grace of God King of England, France, and Ireland, Defender of the 
<« Faith, and of the Church of England and alſo of eland in Earth the ſupreme Head. To all People 
4 to whom theſe Preſents ſhall come, be ſeen, read, or heard, greeting. Know ye that where 
<© we have appointed our truſty and well-beloved Themas Wrotb Eſquire to be Gentleman Uſher of 
« the Privy Chamber to our moſt dear and well-beloved Son Edward the Prince, we have given 
< and granted, and by theſe Preſents do give and grant to the ſame Thomas, for the Exerciſe of 
<< the ſame Office and Room, one Annuity or annual Rent of 201. Sterling, to be had and yearly 
« perceived to the ſaid Thomas Wrotb from the Feaſt of the Annunciation of our bleſſed Lady the 
Virgin laſt paſt, during his natural Life, by the Hands of the Treaſurer of our Court of the 
* Augmentations of the Revenues of our Crown for the Time being, of ſuch our Treaſury of the 
«© ſame Revenues as ſhall remain in the Hands of the ſame Treaſurer, at two Times in the Year, 
that is to ſay, at the Feaſts of St. Michael the Archangel, and the Annunciation of our bleſſed 
* Lady the Virgin, by even Portions. And for that the ſaid Thomas Wrotb hath ſerved our ſaid 
< moſt dear and well-beloved Son the Prince from the Feaſt of the Annunciation of our bleſſed 
„Lady the Virgin in the 36th Year of our Reign hitherto, and hath as yet received no Allowance 
„for the ſame, we let you wit that we have given and granted, and by theſe Preſents do give and 
grant to him, for his Attendance by all that Time, as much Money as the ſame Annuity of 
201. from the ſaid Feaſt of the Annunciation of our bleſſed Lady in the faid 36th Year of our 
Reign hitherto doth amount unto, to be paid to him by the Hands of our ſaid Treaſurer of our 
ſaid Court of the Augmentations, of ſuch our Treaſury of the ſame Revenues as remaineth in 
his Hands accordingly. And theſe our Letters-patent ſhall be to our ſaid Treaſurer, and all 
others to whom in Caſe it ſhall appertain, ſufficient Warrant and Diſcharge in that Behalf, al- 
though expreſs Mention be not made in theſe Preſents of the true yearly Value or of the Certainty 
of the Premiſſes, or of any other Gifts or Grants by us to the ſaid Thomas Mrotb N 
on Fo ge. made, 
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« made, or any Statute, Act, Ordinance, Proviſion, or Reſtraint to the contrary thereof hereto- 


« fore had, made, ſet forth, ordained, or provided, or any other Thing, Cauſe, or Matter what- 
. <6 ſcever to the contrary thereof notwithſtandi In Witneſs whereof we have cauſed theſe our 


Letters to be made patent, and ſealed with the Great Seal of our ſaid Court of the Augmenta- 


« tions. Given at Weſtminſter the 13th Day of OZober in the 38th Year of our Reign.“ 

Which ſaid Letters-patent being read, the aforeſaid Thomas Wroth Knight ſays that afterwards 
the aforeſaid late King Henry the eighth, the 28th Day of January in the 38th Year of his Reign, 
died. And that he the ſame Thomas Wrotb, after the aforeſaid making of the ſaid Letters- patent 
to him in Form aforeſaid made, the Office and Place aforeſaid to the aforeſaid Edward the fixth 
King of England, during the Life of the ſaid King Edward the fixih, exerciſed. And that after- 
wards, he the ſame Thomas Wroth the Office and Place aforeſaid ſo exerciſing, the aforeſaid King Ed- 

ward the ſixth, the 5th Day of July in the 7th Year of his Reign, died. And the aforeſaid Thomas 
Wrotb Knight further ſays, that afterwards by a certain Act made in the ſecond and laſt Seſſion of a 
Parliament holden by Prorogation at Veſtminſter the 24th Day of O#ober in the iſt Year of the Reign 
of the late Queen Mary, and there continued and held until the Diſſolution of the ſame happening the 
6th Day of December then next following, touching, the Alteration, Change, Union, Tranſpo- 


ſition, Diſſolution, or Determination of all or any Court commonly called the Court of Augmen- 


tations of the Revenues of the Crown, the Court of Firſt-Fruits and Tenths, the Court — the 
King's Wards, the Court of general Superviſors of the King's Lands, and the Court of the Dutchy 
of Lancaſter, it was publiſhed, provided, and enacted by the Authority of the ſame Parliament, 
amongſt other Things, that that Act or any Thing in the ſame Act contained ſhould not in any 
wiſe extend or be conſtrued to take away, extinguiſh, or determine from any Perſon or Perſons, 
their Heirs, Succeſſors, or Aſſigns, or from any of them, any Fees, Annuities, Penſions, Stipends, 
or annual Payments of any Sums of Money, which they or any of them of Right might or ought 

lawfully to have by any Letters-patent or any ſufficient Writing under the Seal of the ſaid late 
Court of Augmentations of the Revenues of the King's Crown, before the 7th Day of July then 
laſt paſt before the making of the Act aforeſaid made, but that all and ſingular Perſon and Per- 
ſons, their Heirs, Succeſſors, Executors, and Aſſigns, and every of them, who at the ſaid Time 


of making the Act aforeſaid of Right had or ought to have, or thence afterwards ſhould have, any 


Fee, Annuity, Stipend, Penſion, or annual Payment of any Sum or Sums of Money under the 
ſaid Seal of the ſaid late Court of Augmentations, or in the ſame Court being lawfully allowed and 

aid, the ſame ſhould and might perceive, accept, and receive, according tothe Tenor of the ſame 
Grank, and annually thereof ſhould be paid out of the Treaſury of the aforeſaid late Queen her 
Heirs and Succeſſors, at the Days and Times in ſuch Letters-patent or other Writing contained, 
in any ſuch Court or Courts to which the ſame Court, wherein the aforeſaid Annuities or annual 
Sums of Money were paid, ſhould be ſo united and annexed, or in any ſuch Court or Courts which 
by the Authority of the aforeſaid Parliament ſhould be newly erected and made in the Place of any of 


the aforeſaid Courts ſo being diſſolved, as long as the ſame Court ſhould remain and have any Being, 


and afterwards in ſuch Court or Courts as it ſhould pleaſe the Queen newly to ere, by the Hands 
of ſuch Officer of the ſame Court, and for Default thereof, in any of the Queen's Courts in which 
there ſhould be ſufficient Revenue to anſwer the ſame, out of the Treaſury of the Queen there, 
by the Hands of the Officer of the ſame Court, in ſuch Manner and Form as the ſame Perſon and 
Perſons, their Heirs, Executors, and Aſſigns, or any of them, could or might have done or have 
been paid in any other Place or Court, if the aforeſaid Act of Parliament had never been made nor 
enacted ; any Thing in the ſame Act contained, or any other Thing from thence afterwards to be 
done by Colour or Authority of the ſame Act, to the contrary thereof notwithſtanding, as by the 
aforeſaid Act of Parliament, amongſt other Things, more fully appears. And the aforeſaid Tho- 
mas Wrolb farther ſays, that he of the aforeſaid Annuity or annual Kent of 201. from the aforeſaid 
Feaſt of the Annunciation of the bleſſed Mary the Virgin in the aforeſaid 36th Year of the Reign of 
the aforeſaid late King Henry the eighth, unto the Feaſt of the Annunciation of the bleſſed Mary the 


Virgin laſt paſt in the 14th Year of the Reign of the aforeſaid Lady the Queen now, and for the 


ſame Feaſt, is unpaid. And he prays that the aforeſaid Letters-patent of the aforeſaid late King 
Henry the eighth, according to the Tenor and Effect of the Act of Parliament aforeſaid, and of 
the aforeſaid Proviſion of the ſame Act above recited, by the Court here may be allowed. And 
that all and ſingular Sums of Money of the aforeſaid Annuity or annual Rent of 207. from the 
aforeſaid Feaſt of the Aununciation of the bleſſed Mary the Virgin in the aforeſaid 36th Year of the 
Reign of the aforeſaid late King Henry the eighth, unto the aforeſaid Feaſt of the Annunciation of 
the bleſſed Mary the Virgin laſt paſt in the atoreſaid 14th Year of the Reign of the aforeſaid Lady 
the Queen now, and for the ſame Feaſt of the Annunciation of the bleſſed Mary in the ſame 14th 

Year, being in Arrear and unpaid, to him the ſame Thomas Hroth may be paid; and alſo that the afore- 
ſaid Annuity or annual Rent of 20/. from the aforeſaid Feaſt of the Annunciation of the bleſſed 
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9 Year, viz. at the Feaſts of St. Michael the Archangel and of the Annunciation of our Lady, by equal 
tbe Portions 3 and becauſe the ſaid Thomas Mroib had ſerved his ſa d Son the Prince from the F el. 


——— — — — 


Trinity Term 15 Elxabeth. in Scacca. 


„ — — 


Mary in the aſoreſaid r4th Year of the ſaid LITE Queen now, to him the fame Thomas Wruth 
Knight, at the aforeſaid Feaſts in the aforeſaid Letters-patent above ſpecified, during the Life of 
him the ſaid Thomas annually may be paid. «ie | 


The CASE. The Effect of this Record is as follows. Sir Thomas Wrotb Knight came before the Barons of the 

Exchequer, and exhibited to the Court the Letters- patent of King Henry 8. bearing Date the 13th 
King Henry 8. Day of O#:ber in the 38th Year of his Reign; the Subſtance of which was, that whereas the ſaid King 
grants to ons, had appointed the ſaid Sir Thomas (who was then Efquire) to be Gentleman Uſher of the Privy-Cham- 


Exercif of the ber to his Son Prince Edward, he had given and granted, and by the ſaid Letrets-patent gave and 
Abe Privy granted to the ſaid Thomas, for the Exerciſe of the ſame Office and Place, an Annuity or annual 
Chamber tꝰ Rent of 201. Sterling, to be had and annually perceived to the ſaid Thomas, from the Feaſt of the 
r Annunciation of our Lady then laſt paſt, during his natural Life, by the Hands of the Treaſurer 
Caſs if ahe Ser- of his Court of Augmentations of the Revenues of the Crown for the Time being, out of ſuch his 


vice is not done, 


theAnnuity hal Treaſury of the ſame Revenues as ſhould remain in the Hands of the Treaſurer, at two Times of the 


of 


mar rem. ar the: Annunciation of our Lady in the 36th Year of his Reign until the making of the Patent, and 


' 2nd though by had not then received any Allowance for it, he gave and granted to him for his Attendance all 


the Deathof that Time as much Moncy as the Annuity of 204. amounted unto from the ſaid Feaft of the An- 


King Henry 8. 


and the Prince's nunc iation in the ſaid 36th Year of his Reign until the making of the Patent, to be paid to him by 


— — the ſaid Treaſurer, out of the ſaid Treaſury of the ſame Revenues which remained in his Hands, as 


tentec was dif- by the ſame Letters -· patent appears. And the ſaid Sir Thomas MWroth prayed that the ſaid Letters- 
charged by Law patent might be there enrolled of Record, which Letters-patent the Barons received, and cauſed 


from doing the 


Service any lon. them to be read, and to be enrolled according to the Tenor aforeſaid, And the ſaid Sir Thomas 


ber to Edward Mrotb further ſaid, that the ſaid King Henry 8. died the 28th Day of January in the 38th Year of 


when King, and 


by the Death of his Reign. And that he the ſame Sir Thomas Wrotb, after the making of the ſaid Letters-patent, 


"Ring Ecwordhe exerciſed the Office and Place aforeſaid to the ſaid King Edward 6. during the Life of the fame 


was diſcharged 


by Law from do- King, Edward 6. and that he ſo exerciſing it, the ſaid King Edward 6. died the 7th Day of July in 


ub ander he the 7th Year of his Reign. And further he ſaid, that in the Act made in the 1ſt Year of the Reign 


Death, yet he of Queen Mary touching the Alteration, Union, and Determination of the ſaid Court of Augmen- 
mall have the | tations, there is a Proviſion that the ſaid Act ſhould not extend to extinguiſh or to take from any 


Annuity, not on- 


ly duringtheLife Perſons any Annuity or annual Payment of any Sum which they ought to have, but that it ſhould 


Crete bs paid of the Revenues of the Court to which it ſhould be annexed. And further he ſaid, that 


Death, as long as the ſaid Annuity of 207. was in Arrear, and he not ſatisfied thereof, from the ſaid Feaſt of the 


| Fry ng e Aununcintion of our Lady in the faid 36th Year of Henry 8. until the Feaſt of the Annunciation of 


e our Lady in the 14th ear of the Reign of the preſent Queen, and alſo at the ſame Feaſt. And he 
Hay, did not prayed that the ſaid Letters- patent made to him might be allowed, and that all the ſaid Sums of 
exprelly bind bis the ſaid Annuity of 20 J. being in Arrear might be paid to him, and that the ſaid Annuity of 201. 


Heirs or Succeſ- 


ſors in the Grant from the ſaid Feaſt of the Annunciation of our Lady in the ſaid 14th Year might be paid to him 
dere alle aug. the faid Sir Thomas Hroth during his Life. And upon this the Queen's Attorney demurred in Law, 


r n and Sift Thomas Herb: alſo. 


them in the 


Patent. See touching this Caſe 5 Mod. 472 50, 53. : | | 
A Recitalofa And hereupon divers Points aroſe to be conſidered. The firſt was, whether or no the Record 


In the King's is a ſufficient Warrant to give Judgment for Sir Thomas Yroth for the Arrears due from the Feaſt 


. ppb rang of the Annunciation of our Lady Anno 36 H. 8. until the Date of the Patent. For Sir 7Th-mas 
recitivg tat J/7OtÞ in his Petition has not averred that he had ſerved the Prince from the ſaid Feaſt of the Au- 


e nunciation of our Lady Anno 36 H. 8. until the Date of the Patent, (but has only averred that he 


uch a Time, ſerved him from the making of the Patent during the Life of King Edward) and his Service for 
gran'stomean that Time was the Conſideration of the Grant of the faid 207. per Ann. for that Time. For the 


Annuity for it, 


here tho' in Fa Patent expteſſes, that whereas the faid Sir Thomas Wroth had ſerved the ſaid Son the Prince from 
I neverdid him the Fealt of the Anmunciation Anno 36 H. 8. until the Date of the Patent, and had not then received 


any ſuch Service, 


yet the Grant is any Allowance for it, the King gave and granted to him for his Attendance all that Time ſo much 


— mere- Money as the Annuity of 207. amounted to from the ſaid Feaſt of the Annunciation Anno 36 H. 8. 


tion for che An- Until the Date of the Patent, to be paid to him by the ſid Treaſurer. So that the Service before 


ae that Lad was the Conſideration of the Grant of this Sum, as the Words of the Patent purport, and now Sir 


him the Service, Thumas Wroth has not averred that he did the Service for that Time, and inaſmuch as he has not 
dated and re- averred it, it ſnall be taken that he did not do it, for his Petition ſhall be taken moſt ſtrongly 


2 8 P. ; againſt himſelf, ſo that if the Non-feaſance of the Service be material, then his Petition is inſuffi- 
179.2 ge. 7% cient, as to this Part, for Want of an Averment. - 


See like Point contra 6 Ed. 2, 7. Bro, Charter de parton 74. Vide 1 Co, 42. b. 434.4, | « 
3 | | ut 


- 


Sir Thomas Wroth's: Caſe; in Scacea. A'S & 
But the Court gave Judgment that he ſhould have the ſaid Sum, notwithſtanding he omitted to 1 | 
aver that he did the Service before the Date of the Patent; for-ſuch Service is a Thing paſſed and Bro. Patents 51. 
executed, and not executory, ſo that the King ſhall not avail himſelf of that which is paſſed, and Fan ta, 77 | 
therefore ſuch Recital is not material; whether ir be true or not. And to this Purpoſe if the Caſe abr. tic. Prero- 
in 21 Ed. 4. where the King had granted to an Abbot, that becauſe the Abbey was the King's ur R. b. 3. 
free - Chapel, he ſhould not be Collector when any Tithe ſhould be granted by the Clergy* Eng- Fo. Abr. ubi 
land, and afterwards a Tithe was granted, and the Abbot was appointed Collector, and in Diſ- 27 0 
charge thereof he pleaded in the Exchequer the ſaid Grant, and he did not aver that it was the 28. Hob. 231. 
King's free-Chapel, and yet, notwithſtanding the Omiſſion of the Averment, the Plea was held N: fl. . 
| enough, for it is there ſaid by Huſſey, that if the King grants to me a Manor for my good 4 P. 26. Li. 8. 

rvice done to him, I ſhall not be compelled to aver that I Have done him good Service j'* but pn, ge. 
if the Grant is pro eo quod relaxabit, &c. there I ought to aver that I have made the Releaſe, becauſe 54. b. Lane 109. 
the King is to have Benefit by the Thing rehearſed in the Patent, and ſo is the Diverfity. And g B's. Bro. 
of the like Opinion was Fitzberbert in 26. H. 8. where he ſays that the Recital of a Matter of Fact pardon 24. here 
in the King's Grant is not material, as if the King, reciting the good Service which I had done dia kn, * 
him in his Wars beyond Sea, grants to me Land or other Thing, altho' I never did him any Ser- ſervidio ſue in G. 
vice, yet the Grant is good“. So here notwithſtanding Sir Thomas Wroth never did the Prince 7%; andit 
any Service before the Date of the Patent, yet the Grant is good; and therefore the Omiſſion of til it was certifi- 
an Averment of that which is not material ſhall not vitiate the Petition, for which Reaſon it was 99 
adjudged ut ſupra. ö 4 1 1 l \ : | 3 > 7 6 £143 101 ,* | kd Carrion, SEES | 
But the Matters upon which the Court chiefly reſted, and to which an Apprentice of the Middle J, Paint f 
Temple, who was of Counſel with the ſaid Sir Thomas Wroth, ſpoke many Times, were theſe. the Caſe. 
Firſt, if the Annuity, which is granted for Service to be done to the Prince after the Dare of 
the Patent, is determinable by the Non-feaſance of it to the Prince, as well as it ſhould be by 
the Non-feaſance of it to the King, if it had been appointed to be done to the King.  Second- 
ly, foraſmuch as the Service was appointed to be done to the Prince by. Sir Thomas Wroth, and 
when King Henry 8. died,' the Prince became King, if the Service which Sir Thomas Wroth was 
appointed to do to Prince Edward may be done by him to Edward being King, or if he lis diſ- 
charged from doing it by the Act of the Law. Thirdly, if fo be that he is diſcharged by the Act 
of the Law from doing the Service to Edward after the Time that he becomes King, then if he 


ought to have the Annuity paid him during that Time, or not. Fourthly, when the ſaid King 
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pon - x Point.” 
King H. 8. grants 


for they were not reſolved in open Court, but agreed by the Barons upon Conference among them - one for Segties 


ſelves) that the Annuity which is granted by the King for Service to be done to the Prince ſhall i» be done to. 


for Service to be 
it concerns his Iſſue, and the Service is the Cauſe of the Grant, and it is executory as the Annuity 99m: to. King 

* * Eh 0 1 i 0 . 3 8 1 , * : 8 a H. 8. himſelf. C 
is, and the King is to have Benefit for the Annuity, viz.- Service done to his Son, which is the k | 


to be done, if the ſaid Sir Thomas Wrotb had withdrawn the Service from the Prince as long as he 


was Prince, the Annuity ſhould have ceaſed. by the Non-feaſance of it. And ſo all the Barons 
agreed, | | 12 2 | 


, - | BE 1 . | | 1 a 0 | ; 2 P i k 
As to the ſecond Point, inaſmuch as it appears by the Averment of Sir Thomas Mroth that he king H.. grams 
did the Service to Prince Edward from the Time of the Date of the Patent until the Death of King *9,09e the Office 
| | on Privy Chamber 
to Prince Edvard his Son, and dies, whereby the Prince becomes King, now the Patentee is diſcharged by Law from exerciſing the Office any longer to Edzoard when 
King ; for by the Acceſſion of the Eſtate royal to the Prince, the Office is changed in Point of Di 


| gnity from what it was before, and the Service is now to be done 
to the King, as King, and ſo the ſame Patent which ſerved before will not ſerve now. | q-y 8 
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Hlen 8. (ſor that Time is comprehended in the Avetment, which reaches to the whole Time from 
the Date of the Patent until the Death of King Edward 6.) which is conleſſed by the Demurres, 
| +3 + -- and ſo there was ng Cauſe to ſtop the Annuity during the Life of King Henry S. it is rg be fen 
whether or no, when King Henry 8. died, and thereby Prince Edward bec ime King, the Service 
which was appointed to be done to him being Prince might be done to him when he Was King. 
Por if he Law diſcharged Sir Thomas MWrotb of the Service all the Time that Prince Edward was 
K .ing, then the Averment that he did the Service all that Time, altho' it is confeſſed hy the De- 
mamurrer, is of no Effect. And as 80 this, the whole Court was of Opinion that he was by 
Law diſcharged from the Service after the Death of King Henry 8. Fot by the Death of King 

Henry 8. the Eſtate · royal deſcended to the Prince, which raiſed his Perſon to à higher Eſtate and 

Dignity, in which Caſe. his royal Ferſen requires higher Officers and Miniſters; for the royal 

Majeſty requires Officers of Honour, who underſtand the honourable Service that is dye ta Maje- 

ſty, and ſuch ought. to be Men not only of accompliſhed Carriage and Deportment, but alſo of 

great Skill, Underſtanding, and Experience. So that in Judgment of Law ſuch Miniſters as 

were ſuitable enough for him when he was Prince, are not ſo when he is King. But if the Service 

was ſuch as touched the natural Body only, and that as well when he was King as when he 

was Prince, then it ſhould be otherwiſe. As if King Henry 8. had granted an Annuity of 20 /. 
per annum to a Phylician or Surgeon for his Counſel and Service to the Prince, and the King dies, 
and the Prince becomes King, there the Service js not diſcharged, but for the Non-feaſance of it 

the Annuity ſhall ceaſe, for the Service is to be done in Reſpect of the natural Body, which has 

Need of Phyſic and Surgery, and is ſubject to Tofirmities and Accidents as well after the Acceſſion 

of the Eſtate-royal to it as before, ſo. that the royal Majeſty cauſes no Alteration as to the Service 

in this Caſe. And ſo is it in other like Caſes, as to teach the Prince Grammar, Mufic, &c. 

where the Service to be done has Reſpe& meerly to the Body natural, and not to the Majeſty of 

the Body politic. But here the Service appointed to be done by Sir Thomas Wroth was to be done 

to Edward when he was King, as King, and with Reſpect to his Body politic, which includes the 

Body natural, ſo that by the Acceſſion of the Eſtate-royal to the Prince the Office and Service re- 

ceived an Alteration, and became more honourable than it was before, for which Reaſoa Sir Tho- 
mas Wrath was immediately upon the Death of King Henry 8. diſcharged by Law from his Service, 

in which Caſe the Averment that he did the Service to King Edward 6. all the Time that he was 
King, is of no Signification, for it is an Averment that he did that which the Law did not require 
him to do. And therefore the Opinion of all the Barons was, that he was diſcharged by Law 
from the Service as well all the Time when Prince Edward was King, as ever ſince the Death of 

the ſame King Edward. $ 40: tit tid 16 | 

4 Point, & As to the third Point, viz. whether Sir Thomas Wrotb ſhall have the Annuity paid him all the. 
King H. 8. Time after the Death of King Henry 8. and of King Edward 6. all the Barons were of Opinion, 
1 that notwithſtanding the Service ought not to be done after the Death of King Henry 8. but that 
Life, for the Ex- dir Thomas Wroth was diſcharged from it as well when King Edward 6. was King, as after his 
ec eh. Death, yet Sir Thomas M roth ſhall have the Annuity always during his Life. For ſuch Diſcharge 
— came by the Act of God, and not by Default of the Party, for the Death of King Henry 8. and 
Eduard hin Son, the Deſcent of the Eſtate- royal to the Prince, and alſo the Death of King Edward o. came by the 
* Act of God, which Deaths were the Cauſe why Sir Thomas Hroth could not do the Service, and 
and by te ſuch AQ of God ſhall. never hurt the Party. For they held that if an Annuity be granted to a 
Prince's Accef- Counſellor or Phyſicien for gheir Lives, pro conjilio ſuo impendendo to the Grantor, and the Gran- 
Gown, the Pa- tor dies, ne Annuity hall not ceaſe, but the Grantee ſhall- hold ic for Term of his Life, and yer 
. Law from it was granted and was executory for the Counſel, but no Counſel could be given to the Gran- 
doing the Service tor when he was dead, and therefore the Grantee is by the Act of God diſcharged from giving 
1 the Counſel. So here by the Death of King Edward 6. Sir Thomas Wroth was diſcharged from 
the Death ef his Service to be dane to him from thenceforth, if there had been no other Matter to diſcharge 
dom, nee: him, but by the Deſcent of the Crown to him before, by which he was raiſed in Dignity and 
Service at all af- Eſtate, Sir Thomas Mroth, who was appointed to ſerve him when he was in a lower Eſtate, was 
= IS from thenceforth diſcharged from his Service during his Life, which Diſcharge accrued hy the 
ſhall have the Act of God, viz. by the Death of King Henry 8. and by the Deſcent of the Crown to the Pi ince. 
Ry dis But if there had been any Default in Sir Thomas Hroth, as if he had withdrawn himſelf from 
the Life of King his Service of the Prince, when he was Prince, or if, in the other Caſes before, the Counſellor or 
Aer re en Phyſician Grantee of an; Annuity had refuſed to give Counſel when he was required, there the An- 
=: long as the nity ſhould ceaſe by che Refuſal, becauſe the Non-performance of the Service comes by the De- 
2 fault of the Grantee, and the Grantor has no Means to compel him by Law to do the Service or 
Cauſe of the to giye the Counſel, and therefore. the Annuity ſhall ceaſe in Judgment of Law. And ſo is the 
—_— Diverſity. Wherefore the Opinion of the Court was, that Sir Thomas Wroth ſhould have the An- 
Servcecamed) nuity for his Life from the Time that the Prince became King, notwithſtanding that he is diſchar- 
viz. by thaPeath'ged by Act of Law from doing the Service, if ſo be the other Point which remains to be diſcuſſed 
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of King H. 8. - : 
and he Prince's oes not make againſt him. ET 
ceefſiqn- | tar +» 9 7 115 1. 
— 40 b Death, which Act of God ſhall not prejudice the Patentee without any Default in himſelf, 
= $. P. Noy 70 Warrford o Giles, 2 Danv. Abr. 59. pl. 9. in Margine, Vin. Abr. tit, Condition B. b. pl. 18. II. 
d $, P. Ante 634 (8) and ſee the Books there cited, | | Ne 
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_ And as to this Point, viz. whether the Grant of the Annuity ſhall be void by the Death of King . 
Henry 8. becauſe bis Heirs or Succeſſors were not mentioned 1n the Grant, all the Barons were Ar 
of Opinion that the Grant ſhall bind the Heirs and Succeſſors of the King, notwithſtanding they f Ine ber de 
were omitted out of the Patent, becauſe he granted the Annyity as King, and the Body politic of Exerciſe of the 
the King 1s charged, which Body politic is perpetual, and has perpetual Continuance, and never r. ; + =40 
dies, altho* the Body natural, in which the Body politic is ut Ges, as other Bodies natural do; Chamber to 
for the Body politic is a Body immortal, and not ſubje& to Death, and therefore if he that is King bf. Sn. i. An. 
dies, ſuch Death is not called in Law the Death of the King, but the Demiſe of the King, not nuity is not de- 
ſignifying by the Word (Demiſe) that the Body politic of the King is dead, (for Death extin- Dean of King 
guiſhes Life in every Thing it comes to, which it does not with Regard to the Body politic of #- 8. but hall 
the King) but that there is a Separation of the two Bodies, and that he Body politic has left the bas alche 38 
Body natural now dead or now removed from the Dignity-royal, and is conveyed over to, and Menden was | 
repoſed in, another Body natural. And then if the Body, which granted the Annuity here to Sit Pate, tg 
Thomas Wrath, is not dead nor extinguiſhed, but continues unchangeably all the Life of Sir Tho- it vs gramed 
was Wrotb, (as it does here, for the Body politic Was the Body that granted the Annuity) there od 5 ae wang 
is no Manger of Cauſe to determine the Annuity, And if an Abbot with the Aſſent of the Con- Fiat, which ne- 
vent, by Deed under their Common Seal, grants an Annuity to agother in Fee, and, does not tay Jenk: 20g. pl. 
that he grants it for him and his Succeſſors, and the Abbot dies, and a new Sueceſſor is. choſen, 2. Vin- Ar. 
be ſhall be charged with the Annuity, for the Grant of the Abbot with the Aſfent of the whole 2. 4. fl. 5. i 
Convent charges all the Corporation, which has perpetual Continuance, and therefore the Annuity 1 12 
ſhall have Continuance. So an Obligation made by the Predeceſſor with the Aſſent of the Con- . 
vent, without Recompence or other Cauſe, ſhall bind the Succeſſors, tho? they be not named, (Jzadtbehal. 
cauſa qua ſupra. But no Man's Heir ſhall be charged by the Obligation, or Gtant of an Annui- there cited. 
ty, or Warranty of his Anceſtor, unleſs the Heir is expreſly mentioned in the Obligation, Grant, | 
or Warranty, becauſe the Obligation, &c. came from the Body natural, which Body natural being > Vin. Abr. ti. 
difſolved by Death, the Charge ſhall alſo be diſſolyed, and even if che Heirs are mentioned in the 3. n 
bligation, &c. yet they ſhall not be charged without Aſſets from the ſame Anceſtor. 1 an 
eaſon does not hold Place where the Body that makes the Grant or Lien has perpetual Continuance, Pri. 64. 6. 
as it has in our Caſe, and alſo Aſſets cannor be ſaid to be wanting in.the Crown, (if it was neceſſary to i A H . 6 
have Aſſets, as it is not in our Cale). And Noze, if the King grants to an Abbot a Licenſe to purchaſe N 
in Mortmain, and dies, this Licenſe ſhall ſerve him to purchaſe in the Time of another Kipg, as it £17; A: 
appears in the Regiſter in the Writ of Ad quad damnum, where there is a ſpecial Writ in ſuch Caſe, N. 7 4 . per 
which Writ F. N. B. recites in the Wfit of Ad gued damnum, and there makes an Obſervation — Be. 


that a Licenſe made to an Abbot in the Time of one King is good to enahle him to purchafe Lands Dy. 14. pl. 69. 


* 


1 - 


in the Time of another King; and this ſeems to be very reaſonable, altho* che Grant was not for the bf. T“ 
King and his Heirs, becauſe the Body politic of the King granted it, and it Fa ee a Licenſe, for Abr. 226. B. 
it is a Licenſe and alſo an Intereſt to purchaſe an Inheritance to the Houſe. * But in 2 Ed. 3. in aWrit NS 
of Covenant to levy a Fine of a Manor which was held of the King in capite, the Defendant ſhewed Ph. 37, 154. 
a Charter of Licenſe granted by King Edward 2, the Father of King Edward 3. hate Serope 2 Finch 17g. 

ſaid, You are Tenant of this Manor to the King who now is, wherefore without his Licenſe we will Vodelpb. Orph. 
not receive the Fine.” Where it is to be Rietveld, that the Licenſe was only to his Tenant to md 
alien, but in the other Caſe of Mortmain it is a Licenſe and an * Intereſt alſo to acquire an Inheritance. 2. : 


And the Caſe in 2 H. 7. was often cited upon Motions made in this Caſe, where it appears that reg. Fg. 
King Edward 4. had granted to the Earl of Nortbpmber/and the County of Nortbumberlan for Term 223. 8. Co. Lit. 
of his Life, to have, occupy, and exerciſe that Office, and all other Offices belonging to the Sheriff 28 
in the County aforeſaid, rendering for the ſame to the King and to his Heirs annually 100 J. with- 74. 702. Palm, 


out any other Account thereof to he rendered or made to the King, and there it is ſaid that the Earl Tren. $24 
ſhould render an Account to the King of common Right, beęcauſe the Grant, by which he was dif- 2 Bae. Alr.n0g. * 
charged from the Account, was not binding an longer than forthe Life of the King who made ir, — 
for the Words are, without any Account (to us) to be rendered, and it does not ſay, to us and to our 3· Pl. 5. 
Heirs, and this is the King's Inheritance, which cannot paſs without Words of Jnheritance ; has if © P.2 Ed. 3. 
the King grants a Manor to a Man and to his Heirs, and further ſays that he and his Heirs ſhall 3 
have Conuſance of all Manner of Pleas within the Precinct of his ſaid Manor, out of the King's T. 3. Ed. 3 29. 
Courts, and does not make any Mention of his Heirs or Succeſſors, the Grantee ſhall only Have * 


Conuſance during the Life of the King 3 and all this is ſo reported in the ſaid Book of 2 H. 5. received upon a 
And it was ſaid that that Caſe is foun ed upon ood Reaſon, for where a Thing is of meer Rig : Writ-Cloſe of 
h 


do be done to the Crown, as it was for the Earl to render an Account to the King, thete if the —— 
King ſays, without Account (to us) to be rendered, or if the Words of Diſcharge be (again#? 15 , it is SS U. 8 
not reaſunable that it ſhould extend further than the ſame King, for the Thing is reeptible by Licenſe to the | 
the Crown, and executory to the Crown, and therefore there ought to be as preciſe Words to dif. is or hr wg 
Charge the Thing againſt the Succeſſor, as againſt the preſent King himſelf. But it is not ſo with #i»* the King 
Regard to a Thing newly granted, which is preſently executed altho? the Thing is executory, As it Prerczaive 106. 
is here, for if 3 grants to a Man a Fair, Market, Warren, or the like, and * not ſay for im elm. 7. Hardr, 
ſelf and bis Heirs, yet the Grantee ſhall haye it /againſt the Heir of the King, and ſhall juftify in a 1 re- 30.“ 
Quo Warranto, for the Thing paſſes preſently, and the Grant is executed immediately againſt the ; . 
Crown, altho' the Thing is executory as to the Perception. So here this Grant to Sir Thomas 
& M 2 H. 7. 6. b. Fitz, Grants 33. Bro. Patents 43. See Bro, Confirmation 28. Vin. Abr. tit, Prerogatiye J. e. 3. pl. a. 


Wreath 


See Velv. 1 5. 


* 
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7 Mrolb was executed preſently by the Grant againſt the Crown, and ſhall bind the Heirs and Suc- 
604) "Ion of the King, altho” as to the 4 frender the Thing is executory. And ſo was the Opinion of 
the Court. - _ Es as 11 e ts 'o5, hat 
And Saunders Chief Baron ſaid to me, that a Caſe came lately before him and his Companions in 
the Exchequer, which was thus, viz. King Edward 6 granted by Patent a Penfion to a Clerk upon 
Oy N of a College whereof he was Member, with a Proviſo, “' that if afterwards he ſhall 
be promoted per nos to any Benefice of as great Value, then the Penſion ſhall ceaſe,” and the ſaid 
"King died, and Queen Mary promoted him to a Benefice of as great Value as the Penſion was, ang 
Whether or no the Penſion ſhould ceaſe, was the Queſtion ; and it was his Opinion that the Penſion 
» Vin. Abr. it. ſhould ceaſe, * becauſe the Words (if he ſhall be promoted per nos) are ſpoken by him in his poli- 
Prerogative Z. tic Capacity, Which contains the Heirs and Succeſſors, and conſequently comprehends Queen Mary 
8. P. Ante 176 who was his Heir, altho' there was no preciſe Mention made of his Heirs in the Patent; and he 
b. ſaid that this Matter yet hung in Debate, and waited for the Judgment of the Court. 
King, or H And afterwards the laſt Day of Trinity Term in the 15th Vear of the Reign of Queen Elizabeth, 
balken in de Judgment was given that the Letters- patent ſhould be allowed, and that all the Arrears from the 
Perſon of him, F caſt of the Annunciation of our Lady in the 36th Year of Henry 8. until the Feaſt of the Annunci- 
1 ation of our Lady in the 14th Year of Queen Elizabetb, and that which was alſo due at the ſame 
al, and therefore Feaſt, ſhou'd be paid to him, and that the ſaid Annuity ſhould be paid to him afterwards during 
guete his Life, at the F caſts contained in the Patent. And the Judgment (as the Record mentions) was 
Saccefioes. © ven by the Aſſent of the Juſtices of the Common Bench, In which Judgment it is alſo expreſſed 
9h there are Precedents of Patents in like Caſes, which don't make any expreſs Mention of the 


Heirs, or Succeſſors of the King, And the Judgrnent was entered as follows. 


The reſt of the. And the Premiſſes being ſeen by the Barons, and mature Deliberation being had amongſt them, 
| and as well the Serjeants of the ſaid Lady the Queen at Law, as the Attorney and Sollicitor-general 
of the ſame Lady the Queen, being hereunto called, and the Opinions of the Juſtices of the ſaid 
Lady the Queen of the Common Bench being had in the Premiſſes, and for that Judgments and 
like Allowances, of like Letters-patent without expreſs Words for the King, the Heirs and Suc- 
ceſſors of the Kings by whom they were made, got only in the Time of the late Queen Mary, but 
alſo. in the Time of the ſaid Queen now, without any other Letters: patent in the ſame Caſes ob- 
.. tained, have been given and allowed; it is conſidered by the aforefaid Barons that the aforeſaid 
Letters-patent of the aforeſaid late King Henry the eighth, according to the Tenor and Effect of the 
Act of Parliament aforeſaid, and of the aforeſaid Proviſion of the ſame Act above recited, be al- 


lowed, and. that all and ſingular Sums of Money of the aforeſaid Annuity or annual Rent of 200. 
from the aforeſaid Feaſt of the Aununciation of the bleſſed Mary the Virgin in the aforeſaid 36th Year 
of the Reign of the aforeſaid late King Henry the.cighth, unto the aforeſaid Feaſt of the Annuncia- 

tion of the bleſſed Mary the Virgin laſt paſt in the aforeſaid 14th Year of the Reign of the aforeſaid 

Lady the Queen now, and for the ſame Feaſt of the Annunciation of the bleſſed Mary in the fame 

FIN 14th Year, being in Arrear and unpaid, to the aforeſaid Thomas Wroth, at the Receipt of this Ex- 
6 chequer by the Hands of the Treaſurer and Chamberlain of the ſame Receipt, out of the Treaſury 
of the aforeſaid Lady the Queen in the Hands of the ſame Treafurer and Chamberlain being, be 
paid; and allo that the aforeſaid Annuity or annual Rent of 207. from the aforeſaid Feaſt of the 

Anmunciation of the bleſſed Mary the Virgin in the aforeſaid 14th Year of the ſaid Lady the Queen 

now, to the afareſaid 7 homes Wroth Knight, at the aforeſaid Feaſts in the aforeſaid Letters-patent 

above ſpecified, at the aforeſaid Receipt of this Exchequer by the Hands of the Treaſurer and 
Chamberlain of the ſame Receipt for the Time being, out of the Treaſury of the Queen in the 
Hands of the ſ\me Treaſurer and Chamberlain from Time to Time being, at the aforeſaid Feaſts 
in the aforeſaid Letters-patent above ſpecified, during the Life of the fame Thomas, annually be 
paid, ſaving always the Right of the Queen, if, &c. 0808 


43 x 22 elne EE uur ter: TIE bs 5 oY | 8 
The wn e Andi after this udgment the ſaid Sir Thomas Wroth prayed a Writ of Execution common in ſuch 
Frecution. . Caſe, viz, ** The Writ of the Lady the Queen now to the Treaſurer and Chamberlains of the afore- 

din 0 ſaid Receipt, of the Exchequer aforeſaid who now are and who from henceforth ſhall be, for the 

Payments aforeſaid to him in Form aforeſaid to be made; and it is granted him; and the Tenor 

. of the ſame Writ follows in theſe Words, Elizabeth by the Grace of God, &c.“ And the Writ 
Is recited in the Record Word for Word, and it is directed to the Treaſurer and Chamberlains of 
the ſaid Receipt of the Exchequer at Wefminer,. ** who now are, and who from henceforth for 
<« the Time ſhall be,“ and it recites the Petition, and the Judgment thereupon, and at the End 

of the Writ there are theſe Words, We command you that all and ſingular Sums of Money 
of the aforeſaid Annuity or annual Rent of 20 J. from the aforeſaid Feaſt of the Annunciation 
of the bleſled.. Mary the Virgin in the ſaid 36th Year . of the Reign of our ſaid late 
Father, unto the aforeſaid Feaſt of the | bleſſed Mary the Virgin in the aforeſaid 14th 
„ Year of our Reign, and for the ſame Feaſt, being behind and unpaid, to the aforeſaid 
« Thomas Wroth, Knight, out of our Treaſury in the Hands of you or any of you being, 
you pay, and alſo that the aforeſaid Annuity or annual Rent of 20 J. from the aforeſaid 
75 Feaſt of the Aununciation of the bleſſed Mary the Virgin in the aforeſaid 14th Year of 


our 


The Pleadings : Eyſton verſus Studd. © 


459 


. 


« our Reign, to the aforeſaid Thomas FYroth Knight, out of our Treaſury in the Hands of 
« you or any of you from Time to Time being, at the aforeſaid Feaſts in the aforeſaid Letters- 
« patent ſpecified, during the Life of the ſame Thomas annually you pay, taking from the ſame 
« Thomas Wroth Knight Letters of Acquittance, or other Diſcharge which ſhall be ſufficient for 
« us in this Behalf.” ILY 


And afterwards Payment was made according to the Effect of the Writ. 


ly him, if in any Part ] had miſtaken the true Cauſe of the Judgment, which I had upon his Relation, 
for the Cauſes of the Judgment were not pronounced in open Court. And he peruſed it, and confidered 
it well, and put it to the other Barons his Companions, and afierwards it was delivered to me again 
the Chief Baron, corrected and reformed with his own Hand in ſome little Points, and allowed by him 
to be a ow and true Report. And at the End the Chief Baron bad added with bis own Hand this fol- 
lowing ote. Si 

Note, that Saunders Chief Baron put the other Barons in mind of the great Aſſembly of all 
« the Juſtices the 28th Day of April in the firſt Year of the Reign of Queen Mary, of which 
« Aſſembly the ſaid Chief Baron was one, together with Hare Maſter of the Rolls, Baker Under- 
« treaſurer of the Exchequer, Griffin Attorney General, and Cordel then Sollicitor General, where 
« jt was reſolved “ that Patents without the Words ,pro nobis, heredibus, et ſucceſſoribus noſtris, 


the Judgment here written. This was added by the Chief Baron's own Hand. writing. 


follows. 


Note (Reader) after this Report was drawn out, and before I had cauſed it to be written in my Com- Neta bene by the 
mentary, I delivered it to Saunders Chief Baron of the Exchequer in order to be peruſed and correfed Reborter. 


* Dy. 92.pl. 20. 


« being granted for the corporal Exercife of an Office or Service, are good. Which Reſolution — To. 


„gave the Barons good Ground to approve of and allow the above Report, and the Cauſes of 


3. pl. 8. in mar- 
Sine. Z. d. pl. 2. 


A Report of a Judgment given in the Common- Bench in Eaſter Term in the 16th Year of the 
Reign of Queen Elizabeth, upon a ſpecial Verdict given in an Ejectione firmæ brought by 
Thomas Eyſton Plaintiff againſt Richard Studd Defendant. And the Record was as 


M hiteley. 


Eaſter Term 


16E/:z,Rot.1018 


THERWISE, as appears in the Term of the Holy Trinity in the 15th Year of the Reign of 5. 
the Lady the Queen now, Roll 106. it is contained thus, Suff. viz. Richard Studd late " {PRE 
Ipſwich in the County aforeſaid Cooper was attached to anſwer Thomas Eyſton of a Plea, wherefore Same Precedent 
with Force and Arms the Moiety of one Meſſuage with the Appurtenances in /pſwich, which 
Jobn Latton Gentleman to the aforeſaid Thomas demiſed for a Term which is not yet paſſed, he 
entered, and him from his Farm aforeſaid ejected, and other Wrongs to him did, to the great 
Damage of the ſaid Thomas, and againſt the Peace of the ſaid Lady the Queen now, Cc. And 
whereupon the ſame Thomas by William Nelſon his Attorney complains, that whereas the aforeſaid 
Jobn the 6th Day of May in the 14th Year of the Reign of the Lady the Queen now, at % 
wich demiſed to the aforeſaid Thomas the aforeſaid Moiety with the Appurtenances, to have 
and to hold the ſame Moiety with the Appurtenances to the aforeſaid Thomas Eyſton and 
his Aſſigns from the 2d Day of May in the Year aboveſaid, unto the End and Term of 21 
Years then next fdlowing, and fully to be compleat and ended. By Virtue of which ſaid De- 
miſe the ſame Thomas Eyſton was of the Moiety aforeſaid with the Appurtenances pO. 
| 6 B 


pl. 14. 


Raſt.Entr.256.b 


—_ 


— 
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Not guilty, 


Fenire facias, 


and he being ſo thereof poſſeſſed, the aforeſaid Richard, the 8th Day of May in the 14th Year 
aboveſaid, with Force and Arms, Cc. the Moiety aforeſaid with the Appurtenances, which the 
aforeſaid Jobn Latton to the aforeſaid Thomas Eyſton in Form aforeſaid demiſed for a Term which 
is not yet paſſed, entered, and him from his Farm aforcſaid ejected, and other Wrongs, Sc. to 
the great Damage, Fc. and againſt the Peace, Fc. Wherefore he ſays that he is damnified and 
has Damage to the Value of 20/. and therefore he produces the Suit, &c. | 

And the aforeſaid Richard by Thomas Whetcroft his Attorney comes and defends the Force and 
Injury when, &c. and ſays that he is not guilty of the Treſpaſs and Ejectment aforeſaid ; as the 
aforeſaid Thomas above againſt him complains. And of this he puts himſelf upon the Country, 


and the aforeſaid Thomas likewiſe. Therefore the Sheriff is commanded that he cauſe to come 


here from the Day of the Holy Trinity in three Weeks, twelve, Sc. by whom, Sc. and who nei- 
ther, Sc. to recognize, Sc. becauſe as well, Sc. At which Day here came the Parties, Sc. 


| Alias Vaire fa- And the Sheriff hath not ſent the Writ, therefore the Sheriff is commanded as before that he 


19 


cauſe to come here on the Octave of St. Michael, twelve, &c. to recognize in Form aforeſaid, 


The Jury conti- c. Afterwards the Proceſs between the Parties aforelaid in the Plea atoreſaid being continued by 


nued. 


the Jury thereof between them being reſpited until this Day, viz. from the Day of EaFer in one 
Month then next following, and now here at this Day came as well the aforeſaid Thomas Eyſton 
as the aforeſaid Richard by their Attornies aforeſaid, and the Jurors thereupon impanneled being 


Seclal Verdict. Called likewiſe came: Who to ſay the Truth in the Premiſſes being choſen, tried, and ſworn, ſay 


Day of May in the 7th Year of the Reign of the Lady the Queen now, made at London 


upon their Oaths, that before the aforeſaid Time of the Treſpaſs and Ejectment aforeſaid above 
ſuppoſed to be done, one William Latton Gentleman and Margaret his Wife were ſeized of the 

oiety aforeſaid with the Appurtenances, among other Things, in their Demeſn as of Fee tail, 
vi. to the aforeſaid Margaret and to the Heirs of her Body lawfully begottgn, in Right of the 
aforeſaid Margaret. And they being ſo ſeized thereof, a certain Fine levied in the Court of Lord 
Edward the ſixth late King of England on the Octave of St. Hillary in the ſecond Year of his Reign, 
before Edward Mountague, Humphry Brown, and John Hinde, Juſtices of the ſaid late King, and af- 
terwards from the Day of Eaſter in 15 Days in the 3d Year of the Reign of the ſame late King 
Edward the /ixth there granted and recorded before the ſame Juſtices and other faithful Men of the 
ſame late King then there preſent, between one Richard Alexander Complainant and the aforeſaid 
William Latton and Margaret Detorceants, of the aforeſaid Moiety with the Appurtenances, among 
other Things, whereof a Plea of Covenant was ſummoned between them in the ſame Court, viz. 
that the aforeſaid William and Margaret acknowledged the Moiety aforeſaid with the Appur- 
tenances, among other Things, to be the Right of the ſaid Richard, as them which the ſame 
Richard had of the Gift of the aforeſaid William and Margaret, and them remitted and quit-claimed 
from them the ſaid William and Margaret and the Heirs of the ſaid Margaret to the aforeſaid Rich- 
ard and his Heirs for ever: And further they. the ſame William and Margaret granted for them- 
ſelves and the Heirs of the faid Margaret, that they would warrant to the aforeſaid Richard and to 
his Heirs the Moiety aforeſaid with the Appurtenances, among other Things, againſt all Men for 
ever. And for that Acknowledgment, Remiſe, Quit-claim, Warranty, Fine and Agreement, 
the aforeſaid Richard granted to the aforeſaid William and Margaret the aforeſaid Moiety with 
the Appurtenances, among other Things, and the ſame to them rendered in the ſame Court, to 
have and to hold to the ſame William and Margaret, and to the Heirs of the Bodies of the ſaid 
William and Margaret between them lawfully begotten, to hold of the chief Lords of the Fee by 
the Services which to the aforeſaid Moiety, among other Things, in Form aforeſaid granted be- 
long for ever. And if it ſhould happen that the ſame William and Margaret ſhould die without 
Heirs of their Bodies between them lawfully begotten, then after the Death of the ſaid William 
and Margaret the aforeſaid Moiety with the Appurtenances, among other Things, ſhould wholly 
remain to the right Heirs of the ſaid Margaret; to hold of the chief Lords of the Fee by the 
Services which to the aforeſaid Moiety with the Appurtenances, among other Things, belong 
for ever. By virtue of which ſaid Fine in Form aforefaid levied, the ſame Y/illiam and Margaret 
were of the Moiety aforeſaid with the Appurtenances, among other Things, ſeized in their Demeſn 
as of Fee-tail, viz. to them and to the Heirs of their Bodies lawfully begotten, the Remainder there- 
of in Form aforeſaid belonging. And they being ſo ſeized thereof, the ſame William and Margaret 
had Iſſue between them lawfully begotten one John Latton. And the aforeſaid William afterwards 
at Upton in the County of Berks died, and the aforefaid Margaret ſurvived him, and held herſelf 
in the aforeſaid Moiety of the Meſſuage aforcfaid with the Appurtenances, among other Things, 
and was thereof ſole ſeized in her Demeſn as of Fee-tail by Right of Survivorſhip, Sc. And ſhe 
being ſo ſeized thereof, the ſame Margaret afterwards, at Rictmerſworth in the County of Hertford, 
took to Huſband the aforeſaid Richard Alexander, by Reafon whereof the ſame Richard and Mar- 


garet were of the aforeſaid Moiety of the Meſfuage aforeſaid with the Appurtenances, among o. 


ther Things, ſeized in their Demeſn as of Fee-tail, in Right of the aforeſaid Margaret, in Man- 


ner and Form aforeſaid. And they being fo ſeized, by a certain Indenture bearing Date the bil 
in the 


Pariſh 
8 
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Pariſh of St. Dunſtan in the Weſt in the Ward of Fleetftreet Witbout, between the aforeſaid Richard 
Alexander and Margaret his Wife of the one Part, and one Jobn Kertle and Fohn Walker of the 
other Part, it was covenanted, concluded and agreed between the ſame Richard and Maryaret 
and the aforeſaid John and Jobn in Manner and Form following, that is to ſay, the ſaid Richard 
and Margaret covenanted and granted to and with the ſaid John Kettle and Jobn Walker, that 
they the ſaid Richard and Margaret and their Heirs, before the Feaſt of All Saints then next fol- 
lowing after the Date of the faid Indenture, before the Juſtices of the Lady the Queen of Com- 
mon Pleas at Weſtminſter, ſhould levy a Fine with Proclamations in due Order and Form of Law, 
of and in all and ſingular their Manors, Lands, Tenements, Rents, Reverſions, Services, and 
other their Hereditaments whatſoever with the Appurtenances freely held within the County of 
Suffolk, whereof the aforeſaid Moiety of the Meſſuage aforeſaid with the Appurtenances in the 
Declaration aforeſaid above ſpecified is, and at the aforeſaid Time of the Treſpaſs and Ejectment 
aforeſaid above ſuppoſed to be done was, Parcel, that is to ſay, of and in the Moiety of the Ma- 

nors of Piſtres, Oſmonds, Rendliſham, Ipſwich, Alverds, otherwiſe St. Peters, and Stafferton- Hall, 
and alſo of the Moiety of 100 Meſſuages, 30 Cottages, 20 Tofts, 800 Acres of Land, 200 
Acres of Meadow, 1000 Acres of Paſture, 20 Acres of Wood, 200 Acres of Furze and Heath, 
200 Acres of Marſh, and of 47. 65. Rent, with their Appurtenances in Ipſwicb, Sutton, Chatteſham, 
Ramſbolt, Helmingham, Oatley, Ayſh, Rendliſham, Eyke, Blaxale, Ufford, Bromeſwold, Lowgdham, 
Balinghoe, Butley, Orford, Wanſden, Melton, Woodbridge, Woodbridge-haſten, Haſketon, Herkſtead, 
Holbrooke, Stoke near Ipſwich, Weſterfield, Raydon, Groundſborough, Delitch, Clopton, Williſham, 
Capell, Arwarton, Brawnford, Sprowton, Trimley, Na#on, and Stoneham, to the ſaid John Kettle 


and John Walker, and to the Heirs of the ſaid John Ket!le for ever, only to ſuch Uſe and Uſes as 


in the ſame Indenture ſhall be limited, ex 


preſſed, and declared, that is to ſay, firſt the ſaid John 
Kettle and Jobn Walker and the Heirs of the ſaid ohn Kettle ſhould ſtand and be ſeized, and the 


ſaid Fine ſnould be adjudged, accepted, and deemed to be, to the proper Uſe and Behoof of the 
ſaid Richard and Margaret for and during the Term of their natural Lives, and of the longer 
Liver of them, without Impeachment of any Waſt; and after the Death of the ſaid Richard 
and Margaret, then to the Uſe of the ſaid Richard, his Executors and Aſſigns, for and during the 
Term of 60 Years then next following, and fully to be compleat, without Impeachment of Waſt : 
And after the End of the Term of the ſaid 60 Years, then the ſaid John Kettle and John Walter 
and the Heirs of the ſaid John Kettle ſhould ſtand and be ſeized, and the ſaid Fine ſhould be ad- 
judged and accepted, of, for, and concerning all the ſaid Moiety of the ſaid Manor called Tp/- 
wich, Alverds, otherwiſe St. Peter's, with the Appurtenances, whereof the Moiety of the afore- 
ſaid Meſſuage with the Appurtenances was Parcel, and of all and ſingular the ſaid Meſſuages, 
Lands, Tenements, and Hereditaments with their Appurtenances ſituate, lying, and being with- 
in the Towns, Pariſhes and Hamlets of Herkſtead, Holbrooke, Ipſwich, Stoke near Ipſwich, Weſter - 
field, Raydon, Groundſborough, Delitch, Clopton, Williſham, Capell, Arwarton, Brawnford, Sprow- 
ton, Trimley, Nadton, Stoneham, Oatley, and Helmingham, to the Uſe and Behoof of Paul Alexan- 
der eldeſt Son of the ſaid Richard and Margaret, and of the Heirs of the Body of the ſaid Paul law- 
fully begotten : And if the ſaid Paul ſhould happen to die without ſuch Iſſue of his Body, that 
then the ſaid John Kettle and John Walker and the Heirs of the ſaid John Kettle ſhould ſtand and 
be ſeized of the laſt recited Premiſſes, and the ſaid Fine thereof ſhould be adjudged and accepted 
to be, to the Uſe and Behoof of Henry Alexander younger Son of the ſaid Richard and Margaret, 
and of the Heirs of the ſaid Henry lawfully begotten : And if the faid Henry ſhould happen to die 
without ſuch Heir, then to the Uſe of Auguſtin Alexander another Son of the ſaid Richard and 
Margaret, and of the Heirs of his Body lawfully begotten : And if the ſaid Auguſtin ſhould happen 
to die without ſuch Iſſue, then to the Uſe of the aforeſaid John Latton Son and Heir of the afore- 


ſaid William Latton deceaſed of the Body of the ſaid Margaret begotten, and of the Heirs Males of 


his Body lawfully begotten : And if the ſaid Fohny ſhould happen to die without ſuch Iſſue, then 
to the Uſe and Behoof of the ſaid Richard and Margaret, and of the Heirs Males of the Bodies 
of the ſaid Richard and Margaret law fully begotten, and for Default of ſuch Iſſue, then to the on- 
ly Uſe and Behoof of the right Heirs of the ſaid Margaret for ever. And that for all the Reſidue 
of all and ſingular the ſaid Manors, Lands, Tenements, Hereditaments, and Premiſſes above 
ſpecified, the ſaid John Kettle and Jobn Walker, and the Heirs of the ſaid John Kettle, ſhould ſtand 
and be ſeized, and the ſaid Fine thereof ſhould be adjudged and accepted, after the Death of the 


ſaid Richard and Margaret, and after the End and Expiration of the ſaid 60 Years, to the proper 


Uſe and Behoof of the ſaid Auguſtin Alexander, and of the Heirs of his Body lawfully begotten ; 


and if the ſaid Auguſtin ſhould happen to die without ſuch Heir, then to the Uſe of the ſaid Heu- 
ry Alexander, and of the Heirs of his Body lawfully begotten ; and if the ſaid Henry ſhould die 
without ſuch Heir, then to the Uſe of the ſaid Paul Alexander, and of the Heirs of his Body law- 
fully begotten, and if the ſaid Paul Alexander ſhould happen to die without ſuch Iſſue, then to 
the Uſe of the ſaid John Latton Son and Heir of the laid William Latton of the Body of the ſaid 


d John 
ſhould 


Margaret begotten, and of the Heirs Males of his Body lawfully begotten; and if the ſai 
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ſhould happen to die without ſuch Iſſue, then to the Uſe and Behoof of the ſaid Richard and 
Margaret, and of the Heirs Males of the Bodies of the fail Richard and Margaret lawfully be- 
gotten, and for Default of ſuch Iſſue, then to the only Uſe and Behoof of the right Heirs of 
the ſaid Mergaret for ever, as by the ſame Indenture more fully appears. And afterwards in Per- 
formance, Execution, and Accompliſhment of the Covenants aforeſaid in the aforeſaid Indenture 
above ſpecified, a certain Fine was levied in the Court of the Lady the Queen now at Weſtminſter 
on the Morrow. of the holy Trinity in the 7th Year of her Reign aboveſaid, before James Dyer, 
Anthony Brown, Richard Weſton, and John Walſh Juſtices of the ſaid Lady the Queen, and after. 
wards on the Octave of Sr. Michael then next following there granted and recorded before the 
ſame Juſtices and other Lieg-s of the ſaid Lady the Queen then there preſent, between the afore- 
ſaid Jobn Kettle and John Ialker Complainants and the aforeſaid Richard Alexander and Margg- 
ret Deforceants, of the aforeſaid Moiety with the Appurtenances whereof, c. among other Things, 
whereof a Plea of Covenant was ſummoned between them in the ſame Court, viz. that the afore- 
ſaid Richard and Margaret acknowledged the aforeſaid Moiety with the Appurtenances to 
be the Right of the ſaid John Kettle, as that which the ſame Fohn and Jobn had of the Gift of 
the aforeſaid Richard and Margaret, and the ſame remitted and quit-claimed from them the ſaid 
Richard and Margaret and their Heirs to the aforeſaid John and Jobn and to the Heirs of the ſaid 
Jebn Kettle, for ever. And further the ſame Richard and Margaret granted for themſelves and the 
Heirs of the ſaid Margaret, that they would warrant to the aforeſaid Zohn and John, and to the 
Heirs of the {aid John Kettle, the aforeſaid Moieties with the Appurtenances againſt all Men for ever. 
Which ſaid Fine in Manner and Form aforeſaid levied by the aforeſaid Richard and Margaret of 
all the Premiſſes in the ſame Fine contained, was to the Uſe and Behoof and to the Uſes in the 
aforeſaid Indenture above recited, ſpecified and contained, and to no other Uſes or Intentions. B 

Reaſon whereof, and by Force of a certain Act in a Parliament of Lord Henry the Eighth late King 
of Eng/and holden at W:tminſter in the County of Midale/ex the 4th Day of February in the 27th 
Year of his Reign, concerning the transferring of Ules into Poſſeſſion made and provided, the 
aforeſaid Richard and Margaret were ſeized of the Moieties aforeſaid with the Appurtenances 
whereof, Sc. in their Demeſn as of Freehold for Term of their Lives, and of the longer Liver 


of them, without Impeachment of Waſt, the Remainders thereof in Form aforeſaid belonging. 
And the ſaid Richard and Margaret being ſo ſeized of the Moieties aforeſaid with the Appurtenan- 
ces, the Remainders thereof in Form aforeſaid belonging, the ſame Richard and Margaret betore 
the aforeſaid Time when, Sc. viz. the 26th Day of September in the 13th Year of the Reign of 


the Lady the Queen now, at Ipſwich aforeſaid, demiſed to the aforeſaid Richard Studd the afore- 
ſaid Moiety of the Meſſuage aforeſaid with the Appurtenances, to have to him from the Feaſt of 


Se. Michael the Archangel from thence next following for the Term of fix Years from thence next 


foilowing, by virtue whereof the ſame Richard Studd was thereof poſſeſſed. And he being lo there- 


of poſſeſſed, the aforeſaid John Latton, ſuppoling that the aforeſaid Richard and Margaret, by the 
Acknowledgment and levying of the Fine aforeſaid by them in Form aforeſaid acknowledged and 
levied, had forfeited their Eſtates of and in the Moieties aforeſaid with the Appurtenances where- 


of, Sc. by virtue of a certain Statute made in the 11th Year of Lord Henry the ſeventh late King 
of Enzland concerning the Diſcontinuance of Right and Eſtate, into the aforeſ.id Moiety with the 
Appurtenances in the Declaration aforeſaid above ſpecified, as Son and Heir of the Bodies of the 
aloreſaid William and Margaret between them lawfully begotten, entered, and the ſame Moiety to 


the aforeſaid Thomas Eyſton in Form aforeſaid demiſed, by virtue whereof the ſame Thomas was 


thereof poſſeſſed, upon the Poſſeſſion of which ſaid Thomas the aforefaid Richard Studd re- entered, 
and him thereout ejected. And whether the ſame levying of the Fine aforeſaid to the Uſes afore- 


aid be a Cauſe of Forfeiture of the Eſtates of the ſame Richard and Margaret of and in the Moieties 
- aloreſaid with the Appurtenances whereof, &c. or not, upon the whole Matter aforeſaid, the ſame 


Jurors are wholly ignorant, and they pray the Advice and Diſcretion of the Court here, &c. And if 
upon the whole Matter aforeſaid it ſhall ſeem to the Juſtices here that the aforeſaid Richard and Mar- 
garet their Eſtates of and in the Moieties aforeſaid with the Appurtenances whereof, &c, had for- 


| teited, then the ſame Jurors ſay that the aforeſaid Richard Studd is guilty of the Treſpaſs and Eject- 


ment aforeſaid, as the aforeſaid Thomas Eyſton above complains againſt him, and then they aſſeſs 


Damages of the ſaid Thomas by Occaſion of the Treſpaſs and Ejectment aforeſaid, beſides his 


Coſts and Charges by bim about his Suit in this Behalf expended, to 265. 8 d. d. and for thoſe 
Coſts and Charges to 20s. And if upon the whole Matter aforeſaid it ſhall ſeem to the ſame 
Juſtices here that the aforeſaid Richard and Margaret their Eſtates therein had not forfeited, then 
the ſame Jurors ſay that the aforeſaid Richard Studd is not guilty of the Treſpaſs and Ejectment 


_ aforeſaid, as the aforeſaid Thomas above complains againſt him. And becauſe the Juſtices here 


will adviſe themſelves of and upon the Premiiles before they give Judgment thereon, Day is given 
to the Parties aforeſaid here untill the Morrow of the holy Trinity to hear their Judgment there- 
on, becauſe the Juſtices here thereof not yet, Sc. 
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T* Caſe appears by the Record to be thus. Thomas Eyſton has brought a Writ of Fjefione The CASE 
firme againſt Richard Studd, for entring into and ejecting him out of one Moiety of a Meſſuage — =p 
with the Appurtenances in Ipſwich the 8th Day of May in the 14th Year of the Reign of the Lady Fre is Right of 
the Queen now, which one John Latton leaſed to the ſaid Thomas Eyſton the 6th Day of May in 9 Ge Wie > 
ſame 14th Year for the Term of 21 Years next enſuing. And the Defendant pleaded not guilty 


+ &:, and the Co- 
And the Jury found a ſpecial Verdict as follows, viz. that before the Ejectment William Latton and gute grants and 


Margaret his Wife were ſeized of the ſaid Moiety of the ſaid Meſſuage with the Appurtenances in 1 


their Demeſn as of Fee, in Right of the ſaid Margaret. And they being ſo ſeized, a Fine was ** the, Huſband 


levied on the Octave of &. Hillary in the 2d Year of the Reign of King Edward 6. between Richard Gal Tail * 


Alexander Complainant and the ſaid Jiiliam Latton and Margaret his Wife Deforceants, of the ſaid ER 
Moiety, by which the ſaid William and Margaret acknowledged the ſaid Moiety to be the Right of the Wife, they 


the ſaid Richard Alexander, as that which he had of their Gift, with Warranty of them and the Heirs Atze 


| | and the Huſb 
of the ſaid Margaret againſt all Men. And the ſaid Richard Alexander granted and rendered the dies, and the 


ſaid Moiety to the ſaid William Lation and Margaret his Wife, and to the Heirs of their Bodies Wag faband. 
begotten, the Remainder to the right Heirs of the ſaid Margaret, whereby they were ſeized in Tail, and r 
with the Remainder over to the right Heirs of the ſaid Margaret. And they being fo ſeized had 1 Stranger and 
Iſſue Fohn Latton, and William Latton died, and his Wife held herſelf in, and afterwards took to nave _ — 
Huſband the ſaid Richard Alexander, whereby they were ſeized in Fee-Tail in Right of the ſaid + he Bel Bs 


of the firſt Mars 
Margaret in Form aforeſaid. And they being ſo ſeized, by a Fine levied on the Morrow of the nase enters as 


Holy Trinity in the 7th Year of the Reign of the preſent Queen they acknowledged the ſaid Moiety * — 


to be the Right of one John Kettle, as that which the ſaid John Kettle and one John Walker had of 11 H J. ch. a0, 


the Gift of the ſaid Richard Alexander and Margaret, with Wartanty of them and of the Heirs of 1 r 


the ſajd Aſargaret. Which Fine was to the Uſe of the ſaid Richard Alexander and Margaret for un and that 
Term of their two Lives, without Impeachment of Waſt, and after their Deaths, to the Uſe of ture within that 
the Executors and Aſſigns of the ſaid Richard for the Term of 60 Yeats, without Impeachment Mare 3 for in 
of Waſt, and after the Expiration of thoſe 60 Years, to the Uſe of Paul Alexander, Son of the ſaid Ftate of the 
Richard Alexander and Margaret, in Tail, the Remainder in Tail to another Son, the Remainder in boys algal 
Tail to a third Son, the Remainder to the right Heirs of the ſaid Margaret in Fee, By Reaſon Wife, and the 
whereof, and by Force of the Statute of 27 H. 8. of Uſes, the ſaid Richard Alexander and Margaret — OY 
were ſeized of the ſaid Moiety in their Demeſn as of Freehold for Term of their Lives, the Re- to the Huſband, 
mainders over in Manner and Form aforeſaid. And they, being ſo ſeized, the 26th Day of Sep- pinot, 2, fle 
tember in the 1 3th Year of the Reign of the preſent Queen, leaſed the ſaid Moiety to the ſaid Richard ik — 
Suudd, to have and to hold from the Feaſt of &. Michael then next following unto the End of 6 ber from ator: 
Tears from thence next enſuing, by Reaſon whereof the ſaid Richard was poſſeſſed of the ſaid . A 
Moiety. And he being ſo poſſeſſed, the ſaid John Latton, ſuppoſing that the ſaid Richard Alexan- bis death would 
der and Margaret, by the ſaid Fine by them levied in Manner and Form aforeſaid, had forfeited their | 


e contrary to 


Eſtate in the ſaid Moiety, by Force of the Statute made in the 11th Year of the Reign of King moos and ws 
Henry 7. entered into the ſaid Moiety, as Son and Heir of the Body of the ſaid William Latton and e the 
the ſaid Margaret between them begotten, and the ſame Moiety demiſed to the ſaid Thomas Eyſton ve u 


be the Purchaſe 
in Manner and Form aforeſaid; by Reaſon whereof the ſaid Thomas Eyſton was poſſeſſed, upon ef che fir Hu 


whoſe Poſſeſſion the ſaid Richard Studd re-entered and ejected him. And whether or no, upon the — ww 
whole Matter aforeſaid, the ſaid Fine levied to the Uſes aforeſaid be a Cauſe of Forfeiture of the SE _ 
Eſtate of the ſaid Richard Alexander and Margaret, the ſaid Jurors ſaid that they did not know, ing within the | 
and thereof they prayed the Advice and Diſcretion of the Court. And if upon the whole Matter Perview, it but 
aforeſaid it ſhould appear to the Court that the ſaid Richard Alexander and Margaret have forfeited within the 
their Eſtate in the ſaid Moiety, then the Jurors ſaid that the ſaid Richard Studd was guilty, and Meaning of the 


Act. S. C. Kælw. 
then they aſſeſſed Damages: And if the Court ſhould adjudge otherwiſe, then they ſaid that the 224. pl. 25. k 
Defendant was not guilty. : 1 | | | 11. NK 
366. a. 2 Danv. Abr. 579. 2 Bac. Abr. 92. Vin. Abr. tit. Jointure J. pl. 4. See S. P. Dy. 354. pl. 34 Per Pletuden. 4 Leon. go. 3 Mod. 33. Vide Cro. E. 4. pl. 4. 
And this Matter was debated at the Bar, but I was not preſent, and therefore what I here re- Fer he Plainuff: 
port is upon the credible Relation of others. And it was held by the Counſel for the Plaintiff that 
the Eſtate of the ſaid Alexander and his Wife was forfeited by the Act of 11 H. 7. cap. 20. and 
that the Eſtate-Tail of WÄilliam Latton and Margaret his Wife, which was taken from Alexander by 
the firſt Fine, was and ought to be conſidered as the Purchaſe of the Huſband. For although 
before the firſt Fine William Lation and his Wife were ſeized  Fee-ſimple in Right of the Wife, 
ſo that it ſnall be adjudged the Land of the Wife, and not the Purchaſe of the Huſband, yet when 
they acknowledged the Land to be the Right of Richard Alexander the Conuſee in the Fine, thereby 
the Land was out of the Wife, and it became the Land of the Conuſee, and he was the Purchaſer 
of it, and it was his own to all Intents, ſo that it ſhould, be ſubject to ſuch Statutes - Merchant or 
Staple or to ſuch Recognizances as he had before made, M. to all other Purpoſes it ſhould be ad- 
_ Judged the Land of the Conuſee, and the Eſtate which the Wife had before was gone out of her, 
and veſted in the Purchaſer, viz. the Conuſee. And when the Conuſee granted and rendered the 
Land, which was abſolutely his own, to the Huſband and Wife in Tail, now this is a joint Eftate 
in them by Purchaſe. And whoſe Purchaſe is it? Sir, it is the Purchaſe of the Huſband. But 


6 C | perhaps 
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perhaps it will be objected that it is the Purchaſe of the Wife as well as of the Huſband, moſt cer- 


tainly it is ſo, for it is the Purchaſe of them both, but nevertheleſs it is the Purchaſe: of the- Huſ- 
band, for that which is the Purchaſe of the Huſband and Wife may be called the Purchaſe of the 
Huſband. And ſuch Purchaſe is intended by the Act, for the Act lays, if any Woman, who has any 


Eſtate in Tail jointly with her Huſband in any Land of the Purchaſe. of Inheritance of, her Huſband, 


a Litt, & 9. Sce 
Ante 47, 58. 


diſcontinues, &c. So that the Act calls the joint Eſtate, which the Huſband and Wite have in Tail, 
the Purchaſe of the Huſband, for the Words, (of the Purchaſe of the Huſband) are not to be in- 
tended of Land which he had purchaſed before the Jointure made, for the Word ( Huberitanct) 
may contain it, (for, as Littleton ſays, * the Land purchaſed by the Huſband may be called the 
Inheritance of the Huſband, as well as the Land which he has by Deſcent) and becauſe ſuch Pur. 
chaſe is included in the Word (Inheritance), and the Act is in the Disjunctive, viz. tbe Inheritance 
or Purchaſe, the Purchaſe here ſhall be intended that which firſt veſted in the Huſband and Wife, 
and was not in the Huſband before And ſo it muſt of Neceſlity be taken, for a joint Eſtate which 
the Huſband and Wife have in Tail cannot come to them by Deſcent, but only by. Acquiſition, 
and every Acquiſition whatſoever may be termed a Purchaſe. So here the Eſtate-Tail which Ri- 


chard Alexander gave to the Huſband and Wife is an Eſtate by Purchaſe, and the Purchaſe of the 


v Ante 42. 


Huſband, as if a Stranger for Money given to him by the Huſband gives Land to Hufband and 
Wife in Tail, this ſhall be ſaid a joint Eſtate-Tail in them in the Land of the Purchaſe of the Huſ- 
band, and ſhall be within the Danger of the Statute. So is it here. And this Act, which was 
made to preſerve the Right to the Heirs of the Huſband, ſhall be conſtrued moſt favourably and 


.. beneficially for the Heir, and moſt ſtrongly againſt the Women, as appears by the Caſe of in- 
Biſb v. Tailbois, where the Huſband made a Feoffment to the Uſe of himſelf and of his Wife in Tail, 


and died, having Iſſue by the Wife, and the Wife ſurviving him took another Huſband, and they 
ſuffered a feint Recovery, and there it was the clear Opinion of the Court that the Iſſue ſhould en- 
ter, and yet the Jointure of the Wife was not fully within the expreſs Letter of the Act, for the. 


Wife had no joint Eſtate-Tail with her Huſband in any Land which was the Inheritance or Pur- 


8 aiine fir the 
Defendant, 


© See Ante 205 
(g) andtheBooks 
there cited, 


chaſe of her Huſband, but the Huſband had an Eſtate-Tail jointly with bis Wife in Uſe, which 
aroſe out of Land which was once the Inheritance of her Huſband. So that there the Judges ex- 
tended the Words of the Act, and took the Intent of the Makers of the Act moſt ſtrongly in both 
the ſaid Caſes againſt the Women and their Eſtates, and moſt favourably for the Preſervation of the 
Eſtate of the Heirs of their Huſbands. And ſo here the Words of the Act ſhall be taken moſt 
ſtrongly againſt the Wife, and in Reſtraint of her Liberty, So that the Eftate-tail here taken by 
the Render ſhall be called a joint Effate-Tail in the Land of the Purchaſe of the Haſband, and 
therefore the ſecond Fine levied by the Wife and her ſecond Huſband ſhall be adjudged Forfeiture 
of their Eſtate by the Act, ſo that it ſhall be lawful for John Latton the Leffor, being Heir in 
Tail to the ſaid William Latton and Margaret his Wife, to enter and ouſt the Wife and her ſecond 
Huſband, from whence it follows that his Leaſe is lawful, and the Entry and Ejectment of the 
Defendant is unlawful, for which Reaſon Judgment ought to be given for the Plaintiff, © 

But the Counſel for the Defendant and the whole Court were of Opinion to the contrary. For 
they. took it that the © Intent of Statutes is more to be regarded and purſued than the preciſe Letter 
of them, for oftentimes Things, which are within the Words of Statutes, are out of the Purview of 
them, which Purview extends no further than the Intent of the Makers of the Act, and the beſt 
Way to conſtrue an Act of Parliament is according to the Intent rather than according to the Words. 
And the Intent of the Statute of 11 H. 7. was to reſtrain Women, who had Jointures which pro- 
ceeded originally from their Huſbands or from the Anceſtors of their Huſbands, from difinheriting 
or doing other Injury to the Heirs of their Huſbands. But in the principal Caſe there was no Join- 
ture made to the Wife by Wiliam Latton, or by any of his Anceſtors, of any of their Land, bur on 
the contrary the Wife here has made a Jointure to her Huſband of the Land of the Wife which was 
her Inheritance, and to this Purpoſe William Latton and his Wife levied the Fine to Richard Alex- 


ander, who granted and rendered the Land back again to them in Tail, with the Remainder in Fee 


4 5, P. Moor 
ceo8, Palm.215, 
Vin. Abr. tit, 
Jointere J. pl. 4. 
in Margine. 

See Pig. on Re- 
cov. 79, $2, 


to the Wife, ſo that the Foundation of this Matter originally proceeded from the Wife, and it was 
to make a Jointure to her Huſband, and to advance him, and not to be advanced by him. And 
then to bar her, after the Death of her Huſband, from diſpoſing of her Inheritance, would be con- 
trary to all Reaſon, and it has no Afﬀnity nor Connection with the Matter or Intent of the Statute 
of 11 H. 7, Wherefore a Man ought not to reſt upon the Letter of an Act, nor think that when 
he has the Letter on his Side, he has the Law on his Side in all Caſes. * For it a Woman is 
ſeized of Land in Fee-ſimple, ard ſhe intends to marry, and before the Marriage ſhe infeoffs the 
Father of him whom ſhe intends to marry, to the Intent that after the Marriage he ſhall give the 
Land back again to her and to him whom ſhe intends to marry, with Remaindet over in Tail, 
and afterwards they intermarry, and then the Father gives the Land to his ſaid Son and to his Wife 
according to the Intent, and they have Iſſue, and the Huſband dies, and ſhe levies a Fine to other 
Uſes, now the Wife is within the Words of the Statute of 11 H. 7. for the Land was given to her 
and to her Huſband in Tail by the Anceſtor of the Huſband, and after the Death of the Huſband 
ſhe has levied a Fine to bar the Iſſue, but notwithſtanding that ſhe is within the Words of the Act, 
yet ſhe is out of the Intent of the Act, and therefore the Iſſue ſhall not enter; for the Eſtate-Tail 
was made by the Wife by Circumſtance, and is derived from her, and the Father of the Huſband 
had the Land to no other Intent but to make the Eſtate, and to. that End and Purpoſe he was 


made 
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ade Uſe of as an loſtrument, ſo that the Effect of the whole Matter was to make a Jointure to | 
the Huſband out of the Land of the Wife, which although within the Letter of the Act of 25 
11 H. 7. yet it is out of the Intent of it, and confequently out of the Purview. And ſo ſhall it 


alſo be in the principal Caſe. Wherefore the Court awarded that the Plaintiff ſhould take nothing 
by bis Writ. Which Judgment was as follows. | | 


* * 


At which Day here came as well the aforeſaid Thomas Eyſton as the aforeſaid Richard Studd by Tue ren of Use 
their Attornies aforeſaid, Whereupon the Premiſſes being ſeen, and by the Juſtices here more Recoed. 
fully underſtood, it is conſidered that the aforeſaid Thomas Eyſton take nothing by his Writ afore- Judgment. 


ſaid, but be in Mercy for his falſe Claim therein, and that the aforeſaid Richard Studd go thereof 
without Day, &c. | ; 


Prom this Judgment and the Cauſe of it the Reader may obſerve * that it is not the Words of the Law Ne bene by the 
but the internal Senſe of it that makes the Law, and our Law (like all others) conſiſts of two Parts, Len. 
viz. of Body and Soul, the Letter of the Law is the Body of the Law, and the Senſe and Reaſon of the 222 
Law is the Soul of the Law, quia ratio legis eſt anima legis. And the Law may be reſembled to @ Nut, 2. fo. 116. a. b. 
which bas a Shell and a Kernel within, the Letter of the Law repreſents the Shell; and the Senſe of it gung, 9365. 
| the Kernel, and as you willi be no better for the Nut if you make Uſe only of the Shell, ſo yout will re- Poſt 467 (. 

ceive no Benefit by the Law, if you rely only upon the Letter, and as the Fruit and Profit of the Nat 

lies in the Kernel, and not in the Shell, ſo the Fruit and Profit of the Law conſiſts in the Senſe more than 

in the Letter. And it often happens that when you know the Letter, you know not the Senſe, for ſome- 

times the Senſe is more confined and contratted. than the Letter, and ſometimes it is more large and exten- 
frve. And Equity, which in Latin is called Equitas, enlarges or diminiſhes the Letter accarding to its 

Diſcretion, which Equity is in two Ways : * The one Ariſtotle defin2s thus, (which is touched by Catline = 200 BOG, 
Chief-Fuſtice in Stowell's Caſe) Equitas eſt correctio legis generatim latæ qui parte deficit, or gs the à hrövnl. 306. 
Paſſage is explained by Perionius, Equitas eſt correctio quædam legi adhibita, quia ab ea abeſt aliquid * _ 
propter generalem fine exceptione comprehenſionem, bath which Definitions come to one and the ſame , Bac. Abr. 649, 
Thing. And this Correction of the general Words is much uſed in the Law of England; © as when an g (2) 
Aft of Parliament ordains that whoever does ſuch an AFR ſhall be a Felon, and ſhall ſuffer Death, yet pt. 2. to. 174. b. 
if a Man of unſound Mind, or an Infant of tender Age who has no Diſcretion, does the Act, they ſhall wot P. Stgl. id. 
be Felons, nor ſhall they be put to Death. * And if a Statute be made that all Perſons who ſhall receive or. ok . "> 
give Meat or Drink or other Aid to kim that ſhall do ſuch an Afi (knowing the ſame to be done) ſhall be pt. 4. fo. * 
Acceſſaries to the Offence, and ſhall be put to Death, yet if a Man commits the Af, and comes to bis own 4 Bac. Abr.649, 

Wife, who knowing the ſame receives him; and gives him Meat and Drink, ſbe ſhall not be Acceſſary to andi) ©) 
bis Offence, nor a Felon, for one that is of unſound Mind, an Infant, or @ Wife, were not intended to a wg, Symb. 
be included in the general Words of the Law. So that in theſe Caſes the general Words of the Law are yt. 2.fo. 176. a. 
corretted and abridged by Equity. So the Statute * of Champerty prohibits Men generally from receiving; Finch 28. ge 
Lands or Tenements whilſt the Thing is in Plea, * yet in M. 19 R. 2. it was ſaid by the whole Court in a like Caſe Dr. & 
Writ of Champerty, that if a Man bargains ro. before a Writ brought againſt him, and afler the Writ 1 "0? 
purchaſed he delivers Seizin, the Writ of Champerty does not lie, becauſe it ſhall not be intended that the Ante 18 (e). 

Bargain was made for ſuch Purpoſe; and therefore although it is within the Words of the AF, it is out *Stat. Weſtm.2, 
of the Purview of the Af, and that by Equity, which is called by ſome * Epichaia, which often puts an fab. $4 
Exception to the Generality of the Text for ſome reaſonable Cauſe, as that was in the Caſe laſt mentioned, ri. 4 
for when be had bargained and promiſed the Land for a juſt Conſideration before the Action brought againſt t M. 10. R. 2, 
lim, it was his Duty to perform it notwithſtanding the Aion. And the Statute of 24 H. 6. cap. 10, T, Champeny 


which was made bo prevent Extortion in Sheriffs, Goalers, and their Miniſters, ordains that none of KAR . 


them by Colour of their Office ſhall take any Thing, Profit, or Reward of any Perſon for a Fine, Fee, en a 

or Eaſe of the Perſon, except for the Sheriff 20d. the Bailiff who makes the Arreſt 4 d. and the Goaler O. Bendl. 101. 

(if the Priſoner be committed to his Cuſtody) 4d. Andin 21 Hf. 7. Coſt the King's Promoter ſued an luft. 563: 

Action of Extortion grounded upon this Statute, againſt an Under-Sheriff, ſuppeſing that he had taken 1 A 

20d. above the Sum limited by the Statute, of ene who was in his Cuſtody ; and on Demurrer upon Evi- © R i 
dence it appeared to the Court that all Under-Sheriffs of the ſame County had uſed from Time immemorial 235 2 
to have of every Priſoner in their Cuſtody upon Suſpicion of Felony, when they were acquitted, 20 d. called del Court 6. | 
4 Bar-fee, and that the 20d. ſuppoſed to be taken was taken of the Perſon named in ihe Count, being 
acquitted of Felony, as a Bar-fee ; and there it was ſaid that notwithſtanding ihe Party was acquitted, | 
yet be remained a Priſoner, for the Judgment is, that the Court diſcharges him, paying his Fees, and i 
therefore he is a Priſoner until he has paid his Fees, and the ſaid Statute takes away all Preſcription for 
any other Fees than thoſe which are limited in the ſame Statute, ſo that this taking of the 20 d. is within 9 
the Words of the Af, and conſequently the Under-Sheriff ought to have the Puniſhment inſticted by the F 1 
Att : But the whole Court was of Opinion to the contrary, for they ſaid that this Caſe was out of the þ 
Statute, notwithſtanding it was within the Words of the Statute, for this Sum for a Bar- fee was origi- ; 
nally granted to the Sheriff by the Order and Diſcretion of the Court, in reſpect of the Labour and Charge f 
be bad undergone about the Priſoners, and of the Attendance of himſelf and his Officers upon them when 
they were brought to their Delivery, ſo that the Payment of this Fee ſtands with Reaſon and good Conſcience, 
and it was not the Intent of the Makers of the Af to take it away. From which Caſe it appears that | 
Equity er Epichaia puts an Exception to the Generality of the Text of the Statute Law. And the Statute | ; k 
of Weſtminſter 1 cap. 4. touching Wreck of the Sea, erdains that where a Man, Dog, or Cat eſcape * 
* alive out of the Ship, ſuch Ship or any Thing within it ſhall not be adjudged Wreck, but the Goods ſhall ' | 
* be ſaved and kept by View of the Sheriff, Coroner, or King's Bailiff, and delivered into the Hands of 
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* ſuch as are of the Town where the Goods were found, ſo that if any ſues for the Goods, and can prove 
« that they were his within a Year and a Day, they ſhall be reſtored to him without Delay, and if not, 
«© they. ſhall remain to the King, and ſpall be ſeized by the Sheriffs, Coroners, &c. and be delivered to 
« them of the Town, who ſhall anſwer before the Juſtices for the Wreck which belongs to the King, and 
* where Wreck belongs to another than to the King, he ſhall have it in like Manner, and he that does 
te otherwiſe, and thereof is attainted, ſhall be awarded to Priſon, and make Fine at ibe King's Will, 
« 2Inft. 168. © and ſhall yield Damages alſo :” Now put the Caſe that the Goods in ſuch Ship are freſh Vifluals, as 
\ Keb, 32x. Fleſh, freſh Fiſh, or Apples, or Oranges, or ſuch periſhable Goods as cannot be kept for'a Year, and 
the Sheriff ſells them, and delivers the Money ariſing from the Sale of them to the Town to anſwer for 

it, in this Caſe he has broken the Words of the Ad, and therefore if we ſhould adjudge according to the 

Words, the Sheriff ſhould be ſent to Priſon, and be fined at the Will of the King, and ſhould pay Da- 

mages; but on the other Hand if we follow the Senſe and Meaning of the At, be has done well, and ſhall 

not be puniſhed, for the Meaning of the AF is, that ſuch Things as could be kept for a Year without 

Spoil or Damage ſhould be kept ſo long, but if the Things are ſo periſhable that they cannot be preſerved 
a whole Year, nor perhaps two Days, tben it was not the Intent of the Makers of the A that the 

Sheriff ſhould let them fall to Decay, but rather that he ſhould immediately make the moſt of them be could: 

So that although the Sheriff has done contrary to the Words of the Law by ſelling the Goods within a 

Year, yet he has not broken the Law, but has punctually obſerved it, inaſmuch as be has obſerved the 
Intent and Meaning of the Makers of the Law. And I greatly commend the Opinion and Diſcretion of 

b T. 44. Ed. 3. the Judges in Octavian Lumbard's Caſe in 44 Ed. 3. where the ſaid Octavian ſued a Replevin 
R againſt one John, who had taken his Cattle by Way of Diſtreſs for Rent of 201. granted to him by one 
Tail.6. Ame Nicholas, who was ſurmiſed to be Tenant in Tail at the Time of the Grant, and was dead, and the Wife 
Is of Octavian was his Siſter and Heir in Tail, and wanted to avoid the Rent granted by ber Brother Te. 
nant in Tail, as is aforeſaid, and the Caſe was that John; to whom the Rent was granted, baving an 

indefeaſible Right to the Land, and having put the Inheritance in Diſpute, an Agreement was afterwards 

made between John and Nicholas, that John ſhould releaſe his Right to Nicholas, and that Nicholas 

for that Releaſe ſhould grant to him an annual Rent of 201. to be taken of the ſame Tenements with Di- 

fireſs, which was accordingly done, and for this Rent in Arrear John avowed, and there it mas the Opi- 

nion of the whole Court, that although Nicholas, who charged the Land with the ſaid Rent, bad only au 

Eftate-Tail in it at that Time, whereupon John who was the right Heir might have entered, yet the 

Rent being granted by the ſaid Agreement in Conſideration of a Releaſe of the otber's Right, it was for 

the Benefit of the Iſſue in Tail, and therefore the Rent charge ſhould be levied againſt the Iſſue, and againſt 

every other-Man : So that although the Statute de donis conditionalibus was made to reſtrain the 

Power of Tenant in Tail as to Alienations or other Charges, and ordains ** that the Will of the Giver 

* from henceforth ſhall be obſerved, ſo that they to whom the Land was ſo given upon Condition ſhall 

© not have Power to alien the Land ſo given, but that after their Death it ſhall remain to the Iſſue of 

* them to whom the Land was ſo given, or ſhall revert to the Giver or to his Heir, if Iſſue fail, &c.“ 

and although by the Intent of theſe Words Charges and other Afs of the Tenant in Tail are reſtrained 

as well as Alienations of the Land itſelf, yet in that Caſe the Judges took it that it was not the Intent of 

the Makers of the At to reſtrain the Tenant in Tail, becauſe the Af which he did was for the Benefit 
of the Eſtate- tail, for whereas it was defeaſible before, now by Means of the Grant of the Rent it be- 

came defeaſible. From whence it appears that Ads which injure the Eftate-Tail are reſtrained by the 

Statute, but not As which tend to the Benefit or Advantage of the Eſtate, as Equity or Epichaia fpews 

© Palm. 125. us, And the Af of x Edw. 6. cap. 14. which gives Chauntries and Colleges to the Ring, gives alſo 
to him all Lands and Tenements by any Aſſurance, Conveyance, or otherwiſe given, aſſigned,” or limited 

for the finding of any Prieſt to have * dung for ever, or with which any Prieſt hath been found 

_ within five Years before the Att, now if the Af be taken according to the Generality of the Letter, it 

gives to the King all the. Houſes and Glebe-lands of all Parſons and Vicars, and all their Parſonages and 

Vicarages, which was not the Intent of the Makers of the Af, and therefore Equity or Epichaia makes 

an Exception of Parſonages and Vicarages from the general Words of the Text, which Exception is as 

firong as if it had been expreſly put in the Ad; ſo that the Sages of our Law, who have had the Expo- 

| ſition of our Ads of Parliament, have in theſe and many other Caſes almoſt infinite reſtrained the Genera- 
© Hardr. 208. {ty of the Letter of the Law by Equity, which ſeems to be a neceſſary * Ingredient in the Expoſition of all 
Laws, For (as Ariſtotle ſays) cum de toto genere lex dicit, atque aliquid iis in rebus contra ge- 

neralem (cgi: comprehenſionem exiſtit, tum percommode accidit ut qua parte ſcriptor legis aliquid 
prætermiſerit ac peccaverit omnino, ac ſemel locutus, id quod prætermiſſum fit corrigatur, quod 

etiam legiſlator, ſi adeſſet, admoneret, etiamſi jam legem tuliſſet. And Experience ſhews us that no 

2 Con Law-makers can foreſee all things which may happen, and therefore it is fit that if there is any Defett in 
fo. 43. the Law, it ſhould be reformed by Equity, which is no Part of the Law, but a moral Virtue which cor- 
f 1 Finch 40. Felis the Law. Nam dirigens et directum ſunt diverſa, et fic Equitas ſive Epichaia non jus legiti- 


41 mum eſt, ſed juris legitimi emendatio, et Juſtitiæ directio. And Geraldus a Odo, who wrote a Com- 
os 5 ju 4 mentary upon Ariſtotle, puts this Caſe: *® Lex eſt in quadam civitate quod peregrini muros civitatis 
ee this Caſe : 


put with ſome àſcendentes capite puniantur, contingit autem quod peregrini innocenter tranſeuntes per illam civi- 


Lark Variation tatem audiverunt clamorem quod hoſtes contra civitatem repente irruerunt, qui peregrini promptiores 
Lie Chr. æ quam cives muros aſcenderunt, et urbem defendentes ſalvaverunt; nunc ergo quid juris? utrum 
Stud, lib, 1. cap. mori debeant ſicut lex dicit? reſpondit Epichaia quòd non, quia contra jus naturale eſt reddere 
malum pro bono, nec legiſlator, fi præſens fuiſſet, reos dixiſſet. From whence the Reader may obſerve 
how convenient à Thing this Equity is, and the wiſe Judges of our Law deſerve great Commendation 
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baving made Uſe of it where the Words of the Law are rigorous, for thereby ybey have ſoftened the 
— of the Text, and have made the Law tolerable. 5 ee a 


* The otber Kind f Equity differs much from the former, and is in a Manner of a quite contrary Ef- * Co. Litt. 24.. 

felt, and may well be thus defined, Equitas eſt verborum legis directio efficacius, cum una res ſolum- e. Abr. 549: 
modd legis cavetur verbis, ut omnis alia in quali genere eiſdem caveatur verbis. And this Defi> » Bra. to. 34. 

mition ſeems agreeable to that of Bratton, which is thus, Equitas eſt rerum convenientia que in, pa- $ 5 Co.Litt.24, 

ribus cauſis paria deſiderat jura, et omnia bene cozquiparet, et dicitur equitas quaſi æqualitas. Ne 

So that when the Words of a Statute enact one Thing, they enact all other Things which are in the like * Brounl. 306. 
Degree. As the Statute which ordains that in en Action of Debt againſt Execytors ke who comes firſt «x... i. % 

' by Diſtreſs ſhall anſwer, is extended by FEqui.y to Adminiſtralors, and ſuch of them as comes Hirt by Diſ- cap. 3. Sec the 

zreſs ſhall anſwer by the Equity of the ſaid Statute, quia ſunt in æquali genere. Aud the Act of 4 H. 3 (hy. 

4. cap. 8. gives a ſpecial Aſixe to him who is diſſeized and ouſted of bis Land by Force againſt the Diſ- Ws, 
ſeizor, and enacts that he ſhall recover againſt bim double Damages; and in the Book of Entries“ fo. 4 Raft. Entr. 

406. it appears that the Plaintiff recovered by Judgment double Damages in an Ajize of Nuſance for Lett. Edit. 442.2. 

turning a Water-courſe with Force, to the Nuſance of his Mills, wherein it was found for the Plaintiff, 

and yet there he was not ouſted of his Land, nor did he ſuffer any Diſſeizin, but only a Nuſance to the 

Damage of his Freebold, viz. of his Mills, whereof he continued ſeized : So that by the Equity of the 

ſaid Statute the Plaintiff recovered his double Damages for the Nuſance, becauſe it is in like Degree © 

with a Diſſeizin of Land. And the Statute of Glouceſter gives an Aion of Mat and the Puniſh- oY ” I 

ment therein againſt him that holds for Life or for Years, and by the Equity thereof a Man ſhall have an Ante 178 (a), 

Aion of Waſt againſt him who holds but for a Year, or for 20 2 eeks, and yet this is out of the 3 

Words of the Af, fer he that hold; but for one Year does not hold for Years, but it is within the Intent 

of the Af, and the Words which enaft the one do by Equity enaft the other. And ſo there cre an 

infinite Number of Caſes in our Law which are in equal Degree with others provided jor by Statutes, 

and are taken by Equity within the Meaning of thoſe Statutes. And from hence it appears that there 

is a great Diverſity between theſe two Equities, for the one abridges the Letter, the other enlarges it, 

the one diminiſhes it, the other ainplifies it, the one takes from the Letter, the other add; to it, So that 

a Man ought not to reſt upon the Letter only, nam qui hæret in litera, hæret in cortice, but he ought 

to rely upon the Senſe, which is temperated and guided by Equity, and therein be reaps the Fruit of the 

Law, for as Nut conſiſts of @ Shell and a Kernel, ſo every Statute conſiſts * of the Leiter and the Senſe, 3 

and as the Kernel is the Fruit of the Nut, ſo the Senſe is the Fruit of the Statute. * And in order to Books there cit- 

form a right Judgment when ihe Letter of a Statute is reſtrained, and when enlarged, by Equity, it is a 

good Way, when you peruſe a Statute, to ſuppoſe that the Law-maker is preſent, and that you have 1 Hardt. 28, 

aſked him the Queſtion you want to know touching the Equity, then you muſt give your ſelf ſuch an An- _ cp 

ſwer as you ;magine he would have done, if he had been preſent. As for Example, in the Caſe be fore 4 Bac. Abr. 649. 

mentioned where the Strangers ſcale the Walls, and defend the City, ſuppoſe the Law-maker to be preſent 

with you, and in your own Mind put this Queſtion to him, ſhall the Strangers be put to Death? then 

give yourſelf the ſame Anſwer which you imagine he, being an upright and reaſonable Man, <would have 

given, and you will find that he would have ſaid, ©* they ſhall not be put to Death.” So in the Cafe of the 

Glebe- lands of Parſons, if the Law-makers had been offea whether they intended that the King fhouid 

bave all Parſonages and Vicarages, and their Glebe lands, they would certainly have ſaid, ** God for- 

bid.” And ſo if the Queſtion had been put to them iu the other Caſe, whether one of the Aiminiſtrators 

ſhould anſwer at the grand Diſtreſs, they wou'd have anſwered, © Yes, for in this Reſpect they are to 

be looked upon as Executors.” And therefore when ſuch Caſes happen which are within the Letter. or 

out of the Leiter, of a Statute, and yet don't arecily fall within the plain and natural Purport of tbe · 

Letter, but are in ſome Meaſure to be conceived in a d:fjerent Idea from that whith the Text ſeems to 4 

expreſs, it is a good Way to put Queſtions and give Anſwers to yourſelf thereupon, in the ſame Manner 

as if you were atually converſing with the Maker of ſuch Laws, and by this Means you will ea/ily find 

cut what is the Equity in thoſe Caſes. Aid if the Law-maker would have followed the Equity, not- 

withſtanding the Words of tve Law, (as Ariſtotle jays he would, for he ſays, quod etiam legiſſator, 

hi adeſſet, admoneret, etiamſi jam legem tuliſſet) you may ſafely do the like, for while you do no more 

than the Law-maker would have done, you do not aft contrary to the Low, but in Conformity to it. 

And ſo the Judges did in the principal Caſe here by following Epichaia. And where. the Statute of 

37 H. 8. cap. 8. took awoy C ergy from bim that ſtole any Horle, and the Statute of 1 Edw. 6. Cap. 

12. enacted that thoſe who were attainted of fiealing Horſes fbould not have their Clergy, but that 

in all other Caſes of Felony Perſons attainted ſhould have their Clergy, I by na Means commend the Scru— 

pul:fity of the Judges in thoſe Iimes, who 101k the Law to be thereupin, * that be who ſtole one Iorſe 4. HET 

only ſhould have his Clergy, and therefore procared the Ai of 2 Edw. 6. cap. 33. to be made, which x Hau k. b. C. 

ouſted him of his Clergy <vho ſtole one Horſe only, for where the Statute ſpeaks of ftealins Hortes, alis“ 345, f 39. 

it ſpeaks in the plural Number, yet by Equity (which conſiders the Intent of the Legiſlature) it cught 

alſo to comprehend one ſingular Horſe ouly, and that as fully as if it had ſaid ( Herſes or UHyr/c) ani the 

Clauſe in the Af, which ſays that in all other Caſes of Felony Perſons attainted thereof ſhall have their 

Clergy, is to be interpreted and intended of others than thoje <who fleal Horſes or a Herſe; fer as the Sta- 

tute of Glouceſter, which gives an Action of Waſt againſt him that holds for Years, in the plural Num- 

ber, may be taken to comprehend him who holds but for one Year, ſo may the ſaid Statute which {c eaks 

of Her ſes in the plural Number, be gaps rho Les nm; one Horſe in the fingular Number, And 
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1 if it be ſaid that the Law is penal in this Caſe, to this it may be anſwered that ſo it is alſo in the other 
93 Caſe, but Equity knows no Difference * between penal Laws and others, for the Intent, (vbich is the 
— only Thing regarded by Equity, as may appear to every one who purſues the Method of Enquiry by Way 
of Queſtion and Anſwer in the Manner before intimated) ought to be followed and taken for Law, as well 
1 Ante 201.&c. in penal Laws as in others. And this King of Learning is largely treated of in the Caſe of Stradling v, 
Morgan before reported, where the Reader will find much Matter upon this Head. And my Advice 19 
the Student is, that when he conceives any Doubt upon a Statute, be will have theſe two Equities ready 
in his Mind, and purſue the Inſtructions before given, and he will perceive great Light and Aſſiſtance 

from them, as I have done heretofore. 


A Report of a Judgment given in the King's Bench in Hillary Term in the ſeventeenth 
Year of the Reign of Queen Elizabeth, in a Bill of Attachment upon a Prohibition ſued 
by William Soby for himſelf and the Queen againſt John Molins Parſon of the Church of 
Thaidon-Garnon in the County of Eflex, for ſuing him in Court-chriftian for the Tithes 
of the Branches above 20 Years old growing upon great Trees called Horn-beams of the 
Age of 20 Years and more. And the Record was entered in Hillary Term 16 Elizabeth, 
Rot. 354. and was as follows. CN 


Err. BE it remembered that otherwiſe, viz, in the Term of S. Michael in the 14th and 15th Years of 
— the Reign of the Lady Elizabeth now Queen of England, before the ſame Lady the Queen ar 
Raft, Entr, 489, Meſiminſter came William Soby of Thaidon-Garnon otherwiſe Garniſh in the County of Eſſex, who as 
b. 450, well for the Lady the Queen as for himſelf proſecutes, by Richard Beſt his Attorney, and brought 
here into the Court of the ſaid Lady the Queen then there his certain Bill againſt John Molins, 
Rector of the Parochial-church of Thaidon- Garnon otherwiſe Garniſh aforeſaid, in the Cuſtody of the 
Marſhal, &c. of a Plea of Treſpaſs and Contempt againſt thoſe who proſecute in the Court Chri- 
ſtian contrary to the royal Prohibition to the contrary thereof to them firſt directed and delivered. 
And there are Pledges of proſecuting, viz. Jobn Doe and Richard Roe. Which ſaid Bill foilows 
in theſe Words, viz. Eſſex, viz. William Soby of Thaidon-Garnon otherwiſe Garniſo in the County 
of Eſſex, who proſecutes as well for the Lady the Queen as for himſelf, complains of Joh Molins, 
Rector of the Parochial-church of Thaidon-Garnon otherwiſe Garniſh aforeſaid, in the Cuſtody of the 


Marſhal of the Marſhalſea of the Lady the Queen before the Queen herſelf, lor this, to wit, where- 
; 4 | | = 
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as in a Statute made in a Parliament of Lord Edward late King of England the third from the 
Conqueſt in the 45th Year of his Reign held, among other Things it was ordained that Tithes 
ſhall not be given of great Trees of the Growth of 20 Years and more, nevertheleſs the aforeſaid 
7ohn, not ignorant of the Premiſſes, but contriving him the aforeſaid William, contrary to the due 
Form of the Law of the Realm of England, and contrary to the Tenor and Effect of the Statute 
aforeſaid, unduly to aggrieve, oppreſs, and fatigue, him the ſaid William in the Court-Chriſtian, 
before the reverend and excellent Man John Hammond Doctor of Laws, of the Conſiſtory Court of 
the Biſhop of London Official lawtully conſtituted, the 2oth Day of April in the 14th Year of the 
Reign of the Lady the Queen now, at Thaidon Garnon otherwiſe Garniſh aforeſaid, of and for the 
withdrawing of Tithes of the Branches called Loppings of certain great Trees in a certain Place tal- 
led Gir?'s-park within the Pariſh of Thaidon-Garnon otherwiſe Garniſh aforeſaid, and the Bounds, 
Limits, and Places titheable of the ſame Pariſh, lately growing, and by him the ſaid William lately 
cut and felled down, hath drawn in Plea, craftily and ſubtilely libelling againſt the ſame Milliam 
in the Court-Chriſtian aforeſaid for the withdrawing of the Tithes of 100 Cart loads of combuſ- 
tible Wood, called the Loppings of Trees, in and of a certain Wood called Grnes-park growing, 
ariſing, and happening, within the aforeſaid Pariſh of Thaidon-Garnon otherwiſe Garniſh, where in 
Truth the aforeſaid Trees by the aforeſaid William cut down, from which the Branches aforeſaid 
came, and the Branches aforeſaid in Form aforeſaid cut off, were of the Growth of 20 Years and 
more. And the ſame John him the ſaid Villiam by the Officer of the Court-Chriſtian aforeſaid 
on that Occaſion to be cited, and before the aforeſaid Judge Spiritual in the ſaid Court-Chriſtian 
to appear, and to the ſame John of and for the withdrawing of the Tithes aforeſaid of the Bran- 
ches of great Trees aforeſaid to anſwer hath unjuſtly compelled, and that Plea in the ſame Court- 
Chriſtian then and there hath proſecuted, and him the ſaid Milliam to make Payment to the ſame 
John for the Tithes of the Branches of the ſaid great Trees by the definitive Sentence of the ſaid 
Court-Chriſtian with all his Might hath endeavoured and contrived, in Contempt of the ſaid Lady 
the Queen now, againſt the Form of the Statute aforeſaid, and to the Damage of him the ſaid 
William Soby 100 l. And therefore as well for the Lady the Queen as for himſelf he produces the 
Suit, &c. _ | 

And now at this Day, viz. Saturday next after the Octave of St. Hillary in this ſame Term, 
until which Day the aforeſaid John had Leave to imparl to the Bill aforeſaid, and then to anſwer, 
&c. before the Lady the Queen at Weſtminſter came as well the aforeſaid Milliam by his Attorney 
aforcſaid, as the aforeſaid John by William Stamp his Attorney. And the ſame John defends 
the Force and Injury when, &c. all Contempt and whatever, &c. and ſays that he hath See Dy. 271. ple 
not proſecuted in the Court-Chriſtian aforeſaid after the royal Prohibition to him therein directed,“ 
in Manner and Form as the aforeſaid William Soby above againſt him complains : And of this he 
puts himſelf upon the Country, and the aforeſaid William likewiſe. But for obtaining the Writ 
of the Lady the Queen of Conſultation in this Behalf, the ſame John ſays that the Branches called 
Loppings of Trees, for the Tithes of which Branches he the ſame John the ſaid William in the Court 
Chriſtian aforeſaid drew in Plea, were the Branches of Trees called Hornbeam- pollenger-Trees, grow- 
ing in the aforeſaid Place called Gine's-Park, within the Pariſh of Thaidon-Garnon otherwiſe Garniſh | 
aforeſaid ; and that the aforeſaid Trees, upon which the Branches aforeſaid grew, were topped and | 
lopped before any of the Branches aforeſaid, for the Tithes of which he the ſame John Molins 
drew in Plea the ſaid William Soby, of the Trees aforeſaid grew. And becauſe the aforeſaid Mil- 
liam Soby the ſame Tithes of the Branches aforeſaid withdrew, he the ſame John, then being Rec- 
tor of the parochial Church aforeſaid, the ſaid William in the Court-Chriſtian aforeſaid, before the 
Prohibition aforeſaid in Form aforeſaid thereof directed and delivered, for the withdrawing of the 
Tithes of the ſaid Branches drew in Plea, as it was well lawful for him to do. And this he is 
ready to verify, wherefore he prays Judgment, and the Writ of the Lady the Queen of Conſulta- 
tion in this Behalf to be granted to him, &c. | | 

And the aforeſaid William Soby ſays, that, by any Thing by the aforeſaid John Molius above by pjajninamer, 
pleading alledged, the ſame John the Writ of the Lady;the Queen of Conſultation by no Means 
ought to have, becauſe he ſays trat the Plea aforeſaid by the ſaid John in Manner and Form afore- 
ſaid above by pleading pleaded, and the Matter in the ſame contained, are inſufficient in Law 
to obtain the Writ of the ſaid Lady the Queen of Conſultation, to which he the ſame William has 
no Neceſſity, nor is by the Law of the Land in anywiſe bound to anſwer, wherefore for Want of 
a ſufficient Anſwer in this Behalf he the ſame William Soly prays Judgment, and his Damages a- 
foreſaid by the Occaſion aforeſaid to be adjudged to him, &c. | 1 

And the aforeſaid John Molins ſays, that the Plea aforeſaid by him the ſaid John in Manner and Jolnder in e- 
Form aforeſaid above by pleading pleaded, and the Matter in the ſame contained, are good and murrer, 
fufficient in Law to obtain the aforeſaid Writ of the ſaid Lady the Queen of Conſultation, which 
ſaid Plea, and the Matter in the ſame contained, he the ſame John is ready to verify and prove as 
the Court, &c. And becauſe the aforeſaid William Soby to that Plea hath not anſwered, nor the 
tame hitherto in any wile denied, he the ſame John as before prays Judgment, and the Writ of 
the ſaid Lady the Queen of Conſultation to be granted to him, &c. And becauſe the Court of cominuance, 
the Lady the Queen here is not yet adviſed of giving their Judgment of and upon the Premiſſes, 
Day is given to the Parties aforeſaid before the Lady the Queen at Veſtminſter until Wedneſday 


Next 


Pleas 


— 
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next aſter eighteen Days of Eaſter, to hear their Judgment of and upon the Premiſſes, becauſe the 
Court of the Lady. the Queen here thereof not yet, &c. | IP Lg 
And ſo there were further Continuances, becauſe the Court would adviſe, until Hillary Term 17 Eliz, 


* 


Tux CASE. E T appears by the Record that the Plaintiff complains againſt the Defendant, for that whereas by 


Hill, Term 17 the Statute of 45 Ed. 3. cap. 3. it is ordained that no Tithes ſhall be given of great Trees of 
=» pol. the Growth of 20 Years and more, yet the Defendant hath drawn him into the Court-Chriſtian, the 


lengers tho of 20 Day of April in the 14th Year of the preſent Queen, for withdrawing the Tithes of Branches 
e Age of 20 


Years and more, Called Loppings of certain great Trees growing in a Place called Gine's-park within the Pariſh of 


— 4 oo pl a Thaidon-Garnon, and cut down by the Plaintiff, where in Fact the ſaid Trees, and alſo the Branches 


intended by the cut down, were of the Growth of 20 Years and more. And to this the Defendant has pleaded in 


Statute of 45 Ed. Bar, that the Branches called Loppings of Trees, for the Tithe whereof he ſued, were Branches of 
. Trees called Hornbeam- pollengers growing in the ſaid Place called Gines-park, within the ſaid Pa- 
ber, nor ſervice” riſh, and that the ſaid Trees, upon which the ſaid Branches grew, were topped and lopped be- 
but only fit for fore any of the Branches, for which the Tithes were demanded, grew, and therefore that he (the 


Fuel, and ther*- Defendant) being Parſon at the Time of cutting them down, drew the Plaintiff into Suit for the 
2 Tithes, as it was lawful for him to do. And upon this they demurred in Law. 
or any greater. And the Matter was argued at large at the Bar by Atkinſon on the one Side, and by Anderſon 


Age whatever, 


Tithe ſhall be on the other Side. And Bell an Apprentice was alſo of Counſel in the Caſe. And he ſpoke to 


id for them, 


5 © he flew the Matter the ſame Day with the other Counſel, after their Arguments on both Sides. And it 


Reaſon Tithe was ſaid againſt the Defendant, that he ought not to have Tithes here, becauſe the Trees are old 
ſhall alſo be pai Trees above the Age of 20 Years, in which Caſe they are an Inheritance, and for cutting down 


and Loppings of Trees above the Age of 20 Years a Man ſhall have an Action of Waſt, and ſhall ſay therein that 
_ \ —1 the Termor has cut them down to his Diſheriſon. And if a Man has an Inheritance in the Trees, 


of 20 Years and and they themſelves are an Inheritance, from thence it follows that no Tithe ſhall be paid of them, 
more. F. 


Wack. Compl. for Tithes are payable of the Increaſe of the Inheritance, as of Hay, Apples, and ſuch like, which 
Incumb. 558. are Chattles, but not of that which is an Inheritance in itſelf, as Trees above the Age of 20 Years 


But ſee the con- 


Degge 242. are. And this is proved by the ſaid Statute of 45 Ed. 3. cap. 3. which ordains that touching Tithes 


2 F. Wars. 606 of great Wood of the Age of 20. Years, or of greater Age, a Prohibition in ſuch Caſe ſhall be granted 
1 'E* upon Attachment, as bath been uſed before this Time; which Words (as hath been uſed before this Time) 
where it is ſaid ſhew us what the Common Law was, and that at the Common Law Tithes were not payable for 
ved s great Wood before the ſaid Statute, ſo that the Statute is made in * Confirmation of the Common 
be Law, Paſch- Law. And to this Purpole was cited the Opinion of Belknap in 50 Ed. 3. in the Caſe of an At- 


2 Jac. r. in the 


Ciſe of Hall and tachment upon a, Prohibition for a Suit in the Spigitual Court for the Tithes of great Trees, where 


+7 gn See he ſays, „it never was ſeen that Tithes were demanded of great Trees, nor of Timber,” which 


Windiem, Saying of his was within five Years of the making of the ſaid Statute of 45 Ed. 3. So that he, who 
| lived in the Time before the Act was made, teſtifies that there never was an Inſtance before the 

a 1 Act where Tithes had heen paid of ſuch great Trees, and the Reaſon thereof is, becauſe they were 
E an Inheritance of themſelves. And as Tithes ſhall not be paid of the Trees themſelves, ſo ſhall 
» H- Pn . not they be paid of the Branches which come of the Loppings and Toppings of the great Trees, 
tachment fur for if the Tree itſelf, which is the principal, be excuſed from paying Tithe, ſo ſhall the Branches 


1 thereof, which follow the Degree of the Principal, be alſo excuſed, and eſpecially in this Caſe, be- 


43. b. cauſe the Branches are of the Age of 20 Years and more, which Age makes them to be accounted 
great Trees themſelves. And for theſe Reaſons it was prayed that the Defendant might be convic- 
ted of the Contempt. | 


Curia. And the Juftices did not argue the Matter openly, but at laſt they agreed among themſelves that 
2 . Tithes were due to the Defendant in this Caſe, and they granted him a Conſultation. And be- 


x Rol. Abr.640. cauſe they did not openly declare the Reaſons of their Judgment, I afterwards enquired them of 
bt —_ Wray Chief Juſtice of England, who told me that the Reaſon, upon which he and his Companions 


1 


558. 2 Finch ag. gave the Judgment, was, becauſe the Trees are of a baſe Nature, and are not Timber, nor can be 
— en of any Service in Building, for they cannot in their Nature endure long, but they are only fit for 
Incumb. 557. Fuel, and other trifling Uſes, And therefore if the Hornbeams themſelves had been cut down, 
Degge 242 * Tithes ſhould have been paid for them, and by the fame Reaſon they ſhall be paid for the Bows 
589. pl. 5. in and Branches of them; for the Branches, which are of the Age of 20 Years and more, ſhall be of 


_— the ſame Nature with the Trees out of which they ſpring and grow, and of no other Nature. 
* See the Fools © For if the Tree itſelf is priviledged from Tithes, ſo ſhall the Germins above 20 Years of Age 


— — 


Head of the Caf. which grow from it be priviledged, as the Germins of that Age of Oak and Aſh, and ſuch like, 
* 0 8 compte hf =rmnr from the Payment of Tithes as well as the Oak or Aſh itſelf ſhall, for he ſaid 


CB Roi. Aur. that à Branch above 20 Years of Age of an Oak, or Aſh, or the like, may be of Service in Build- 
—4 1 ing, and therefore it ſhall be exemp: from Tithe, as well as the principal Tree all. But Horn- 


Watſ. enk beams ſhall pay Tithes, tho* they are of the Age of 40 or 50 Years, as Haſels, or Sallows, and 
ncumb.ſays that 


eradtenttis the the like, ſhall do, and the great Wood ſpecified in the ſaid Statute is to be intended of Wood which 
$carcity of other conſiſts of Trees of Value, as of Oaks and Aſhes, and Elms, and ſuch like, but not of Horn- 


Timber, and the 


Cn £0 beams, Sallows, Haſels, Maples, and the like, which in all Ages ought to pay Tithes, and ſo 
Country to put ſhall the Branches which ſprout from them, of what Age ſoever the ſame be. And all this he 


tneſe Sort of 


Trees to heb ſaid to me, and for this Reaſon they granted the Conſultation, as he ſaid. And the Judgment 


of a Tauber, and Conſultation, after divers Continuances, were as follows. 
may free them, 


being 20 Years | ü : 7 At 
Growth or more, from the Payment of Tithes, Noy 30, Pinder v. Spencer, 


„ 
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At which Day before the Lady the Queen at Veſtminſter came the Parties aforeſaid by their The Judgment. 
Attornies aforeſaid, whereupon all and ſingular the Premiſſes being ſeen and by the Court of the 
ſaid Lady the Queen here more fully underſtood, and mature Deliberation being thereupon had, 
for that it ſeems to the Court of the ſaid Lady the Queen here that the Plea of the aforeſaid John 
Molins above by pleading pleaded, and the Matter in the ſame contained, are good and ſufficient in 
Law to preclude the faid William Soby from having his Action aforeſaid againſt the ſame Fohn, and 
to obtain the Writ of the Lady the Queen of Conſultation to the ſame 70hn, it is conſidered * that + x Jud. ments 
the aforeſaid William take nothing by his Bill aforeſaid, but for his falſe Claim therein be in Mercy, 3). 


Sc. And the Writ of the Lady the Queen of Conſultation to the ſame John in this Behalf is 
granted, c. | 


And the Writ of Conſultation was thus, 


«. Elizabeth by the Grace of God of England, &c. To the reverend and excellent Man Jobn The Writ of 
« Hammond Doctor of Laws, Official of the Conſiſtory Court cf the Biſhop of London lawfully con - enfultation. 
« ſtituted, Greeting, Hath ſhewn unto us John Molins Rector of the parochial Church of Thai- 
« don-Garnon otherwiſe Garniſh in the County of Eſſex, that whereas he in the Court chriſtian be- 
“ fore you had impleaded William Soby of Thaidon-Garnon otherwiſe Garniſh aforeſaid, of this that 
e the ſame William the Tithes of 100 Cart-Loads of combuſtible Wood, called Loppings of Trees, 
« in and of a certain Wood called Gines-park growing, ariſing, and happening, within the aforeſaid 
« Pariſh of Thajdon-Garnon otherwiſe Garniſh, and to him the ſaid Fobn Molins in Right of the 
« Rectory aforeſaid belonging, to the ſame John Molins had refuſed to pay, the aforeſaid William 
% Soby late in our Court before us ſuggeſted, that whereas in a Statute made in a Parliament of 
« Lord Edward late King of England the third after the Conqueſt in the 45th Year of his Reign 
« held, among other Things it was ordained, that of great Trees of the Growth of 20 Years and 
« more Tithes ſhould not be given, and thereupon a certain Prohibition at the Petition of the afore- 
« ſaid Villiam to the ſame William we granted, and the ſame to you cauſed to be directed, by Rea- 
4 ſon whereof you have delayed and yet do delay to proceed in that Cauſe ; and becauſe upon 
* Examination of the Suggeſtion aforeſaid it manifeſtly appears to us that the Suggeſtion of the 
<« aforeſaid William in our Court before us, as aforeſaid, is wholly contrary to Truth, we there- 
„ fore being willing that what Juſtice adviſes in the Premiſſes be done to the Parties aforeſaid, ſig- 
<« nify to you that in the Cauſe aforeſaid, as far as concerning the Tithes of the combuſtible Wood 
<« aforeſaid called Loppings of Trees before you is only litigated, our royal Dignity, and the Laws 
« and Statutes of our Realm of England in that Behalf wholly unhurt, you may lawfully proceed, 
ce and further do what to the Juriſdiction eccleſiaſtical you ſhall know to appertain, our ſaid Pro- 
& hibition to you before directed to the contrary in any wiſe notwithſtanding. Witneſs, Sc.“ 


From this Record, which is agreeable with the common Praflice at this Day, the Reader may obſerve Nota bene by the 
the Method of Proceeding now made Uſe of to attain a Conſultation in theſe Caſes, which differs much "© 
from the ancient Method, as [ take it; and as it differs much therefrom, ſo it ſeems to me to be the worſe . 
Order and Form of Proceeding in theſe Suits, For at this Day upon a Surmiſe to have a Prohibition, it ing to attain a 
is uſual for him who makes the Surmiſe to be bound in an Obligation or Recognizance to exhibit a Bill of Der ea "yh 
Attachment againſt the Parly who ſues in the Court chriſtian, and againſt whom the Prohibition was Attachment up- 
awarded, if he againſt whom the Prohibition was awarded requires it; which is done to the End that the ap gan wg 
Party who ſues in the Court chriſtian may be brought into Court, and anſwer to the Effeft of the Surmiſe, and good as — 
which is contained in the Body of the Bill of Attachment, and avoid it, if be can, either for Falfity or for uon 8 
any other Matter, and thereupon the Parties may join 1ſſue or demur in Law, and if upon Trial or De- Scire 1 
murrer the Matter paſſes for the Defendant (who ſued in the Court cbriſtian), then he ſhall have a Con- Abl oncedi pt 
fultation directed to the ſpiritual Fudge to proceed, which Grant of a Conſultation ſeems to me to be very Probibitienem, 
ftrange. For in ſuch Attachment upon a Prohibition the Defendant is not Actor in the King's Court againſt 
the Plaintiff, but is merely a Defendant, as other Defendants are in perſonal Actions, or in Suits founded 
upon other Contempts, and the Attachment is ſued againſt him as againſt an Offender who has proceeded 
in the ſpiritual Court contrary to a Prohibition, in which Caſe if it is found or confeſſed that he has done 
ſo, he ought to be convicted of the Contempt, and be impriſoned and fined; and if it be found that be has 
not proceeded in the ſpiritual Court contrary to the Prohibition, then he ought to have Fudgment to go 
without Day. But to plead upon the Attachment touching the Right of the Tithes, and, if it is found for 
the Defendant, to grant him a Conſultation, as the Efjeft of the Fudgment, is not (as I apprehend) 
conſonant to the ancient Form and Courſe of Law; and to make Uſe of ſuch a Circumſtance as to have 
Him, at whoſe Suit the Prohibition was granted, bound to exhibit an Atlachment without any Proceſs 
awarded, and ſo to bring him in voluntarily, where in Appearance he is compelled involuntarily to anſwer, 
ſeems rather io be a Confederacy than a due and fair Suit; and alſo to ſurmiſe that he has proceeded con- 
trary to the Prohibition, where in Fact be has not, is a Falſhood and a Lie. And if he who is bound to 
exhibit his Bill upon an Attachment will not do it when be is required, but will forfeit his Bond, then the 
King ſhall have the Forfeiture, inaſmuch as the Bond is uſually made to him, and not to the Party; aud 
then the Party has no Way to bring him, who had the Prohibition, into Cæurt to plead with him, which 
would be a great Defe#t in the Law, if there was no other Means to bring the Party into Court, and to 
proceed to Trial upon the Matter. But there is in the Regiſter a Writ which is called a Scire faci:s Regiſt, 71, 


quare Conſultatio non debeat concedi poſt prohibitionem, which Writ the Party who ſued in the 
ſpiritual Court, and was delayed by the Prohibition, Call have againſt him who ol tained the Prohibiti 
6 E 
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and this Writ recites the Surmiſe and the Prohibition granted thereupon, which is to the Hurt or Diſ- 
beriſon of him againſt whom the Prohibition was granted, and it requires the Sheriff to warn the Party 
to ſhew © if he have or know any thing to ſay for himſelf why our ſaid Writ of Prohibition ought 
« not to be revoked, and our other Writ of Conſultation be awarded to the aforeſaid Official or 
« Other Judge ſpiritua', &c. to proceed in the Cauſe aforeſaid, and to do further and receive 
« what our Court hath conſidered in this Behalf.”* And as it may not be improper to recite the Writ, 
it here follows Word for Word. 2 | 

«© The King to the Sheriff of Eſſex Greeting. Whereas we lately, at the Proſecution of Thomas 
& and Roger ſuggeſting to us that the Chappel of Roger is ſituate within the Manor of the ſaid 
« Thomas, that the ſaid Roger holds the Chappel aforeſaid of the Advowſon of the aforeſaid Tho- 
e mas, and that the ſaid Roger and all his Predeceſſors Parſons of the Chappel aforeſaid all Tithes 
& as well greater as leſſer ariſing from the Demeſn- Lands of the ſaid Thomas of the aforeſaid Manor, 
ce and of certain his Tenants of the ſaid Manor, of the Gift of the Anceſtors of the aforeſaid Thomas 
« ſometime Lords of the ſame Manor, from Time immemorial had perceived and had, and that 
L. Spark Parſon of the Church of Roger claiming thoſe Tithes to belong to his Church afore- 
c ſaid, the ſaid Thomas and Roger thereof had drawn in Plea before the Official of the Biſhop of 
Lincoln in the Court-chriſtian, and for that the Plea aforeſaid, as it was ſaid, touched us and 
<« our Crown and Dignity, becauſe the Advowſon of the Chappel aforeſaid to us might devolve by 
<« Reaſon of Wardſhip or Eſcheat, becauſe alſo the like Tithes in certain our Demeſnes we have 
e beſtowed, and hitherto have uſed to beſtow, and alſo many great Men of. our Realm of Eng- 
land ſuch Tithes in their Demeſnes have likewiſe uſed to beſtow, we prohibited the ſame Official 
e that he ſhould not hold that Plea in the Court-chriftian, nor any Thing which might turn out 
ce to the Derogation of our royal Dignity in this Behalf attempt, by Reaſon of which Prohibition 
e the ſame Official, as we have heard, hath delayed and yet doth delay to proceed in that Cauſe, 
<* to the no ſmall Loſs and Grievance of the ſaid L. and to the manifeſt Danger of the Diſheriſon 
of his Church aforeſaid : And now on the Behalf of the ſaid IL. it is humbly prayed unto us, 
<« that whereas in the Articles to the Prelacy and Clergy of our Realm of England lately granted it 
<« js contained, that in Tithes, Oblations, Obventions, and Mortuaries (when they are propounded 
under theſe Names) our royal Prohibition ſhall hold no Place, we would be willing to order our 
&« ſaid Writ of Prohibition to be revoked, and to award our Writ of Conſultation to the aforeſaid 
<« Official to proceed in the Cauſe in this Behalf, we being willing that what ſhall be juft be done 
ce to the Parties aforeſaid in the Premiſſes, command you that you make known to the aforeſaid 
c Thomas and Roger that they be in our Chancery on the Morrow of the Epiphany of our Lord next 
c coming, whereſoever it ſhall then be, to ſhew if they have or know any thing to ſay for them- 
<< ſelves why our ſaid Writ of Prohibition ought not to be revoked, and our other Writ of Con- 
e ſultation to be awarded to the aforeſaid Official to proceed in the Cauſe aforeſaid, and to do fur- 
<* ther and receive what our Court ſhall confider in this Behalf. And have you there the Names 
ce of thoſe by whom you ſhall make this known to him, and this Writ. Witneſs, Sc. the 
« Tear, Sc. EN 

This Writ Fitzherbert makes Mention of in his Natura Brevium at the End of the Writ of Conſul- 
tation, and he ſeems to allow of it. And as the Writ above was returned into the Chancery, ſo one m 
have the like Writ in every other Court which grants Writs of Prohibition, returnable before the Judges 
of the ſame Court, and upon every Cauſe ſufficient to annul the Prohibition. And when the Defendant 
appears upon the Writ, he may anſwer io the Matter contained in the Scire facias (for it compriſes the 
Subſtance of the Matter), or if it is neceſſary io make a Declaration, the Plaintiff may declare upon the 
Writ, and the Defendant may anfwer to the Matter which the Plaintiff in the Scire facias has objected 
againſt the Surmiſe upon which the Prohibition was founded, and thereupon they may proceed in Plea, 
and by that Means the Right and Title of the Tithes may be tried; and if it is found for the Plaintiff in 
the Scire facias, then he ſhall have Fudgment to have a Conſultation according to the Requeſt of bis Writ 
of Scire facias, and if it is found againſt the Plaintiff, then the Prohibition ſhall ſtand in Force, and be 
ſhall be barred from having a Conſultation. And this Method of Proceeding ſeems to me to be more agree- 
able with the Law than the other, and therefore I would adviſe the Student to put in Practice this Writ, 
and to leave the other Form. | 
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A Report made in Hillary Term in the eighteenth Year of the Reign of Queen Elizabeth of 
of the Opinions of Dyer Chief Juſtice of the Common Bench, and of Barham one of the 
Queens Serjeants, Juſtices of Aſſize and Goal-deltvery in the County of Warwick, in cer- 

tain Caſes of Felony which came before them at their Seſſions of Goal-delivery held at 
Warwick on Friday in the third Week of Lent in the fitteenth Year of the Reign of 
Queen Elizabeth, the Record whereof here follows. | 


FE Delivery of the Goal of the Lady the Queen of the County of Warwick before Fames Dyer 22 
Knight her Chief Juſtice of the Bench, and Nicholas Barbam one of her Serjeants at Law, 


Juſtices of the ſaid Lady the Queen to deliver the Goal of the Priſoners therein being aſſigned, at 
Warwick on Friday in the third Week of Lent in the 15th Year of the Reign of the Lady Elizabeth 
by the Grace of God of England, France, and Ireland Queen, Defender of the Faith, c. 

Jobn Saunders late of Greneborough in the County aforeſaid Huſbandman, and Alexander Archer late miu. 
of Framton in the County aforeſaid Yeoman, being taken for this that they were indicted before the 
Juſtices of the Peace and alſo of general Goal-delivery of the County aforeſaid, of this that the aforeſaid 
Jobn Saunders, the 20th Day of September in the 14th Year of the Reign of the Lady the Queen now, 
with Force and Arms, Cc. at Greneborough in the County aforeſaid, being ſeduced by the Inſti- 

ation of the Devil, two Pieces of a roaſted Apple mixed with Poiſon called Arſenick and Roſcacre 
to one Eleanor Saunders Daughter of the ſame John feloniouſly gave and miniſtred, with an Inten- 
tion that the aforeſaid Eleanor might die by the Operation of the Poiſon aforeſaid called Ar/enick 
and Roſeacre, which ſaid Eleanor, after the Receipt of the ſame Pieces of Apple aforeſaid ſo mixed 
with the Poiſon aforeſaid into her Body, of the Poiſon and the Operation of the ſame from the afore- 
ſaid 20th Day of September in the 14th Year aboveſaid unto the 22d Day of September then next fol- 
lowing languiſhed, on which ſaid 22d Day of September the aforeſaid Eleanor of the Poiſon aforeſaid 
died, and fo the aforeſaid Fohn Saunders the aforeſaid Eleanor the Day and Year aforeſaid at Grene- 
borough aforeſaid in the County aforeſaid voluntarily and feloniouſly killed and murdered, againſt | 
the Peace of the ſaid Lady the Queen now, &c. And that the aforeſaid Alexander Archer, before 
the Murder aforeſaid by the aforeſaid Fohn Saunders in Form aforeſaid done and perpetrated, viz. 
the 16th Day of September in the 14th Year aboveſaid, at Greneborough aforeſaid in the County 
aforeſaid, the aforeſaid Fohn to do and perpetrate the Murder aforeſaid feloniouſly procured and 
adviſed, againſt the Peace of the ſaid Lady the Queen now, Sc. come before the Juſtices here by 
the Sheriff brought to the Bar, and being ſeparately aſked, as well the aforeſaid Fohn Saunders as 
to the principal Fact of the Felony and Murder aforeſaid, as the aforeſaid Alexander Archer of the 
Acceſſary of the ſaid Felony and Murder, how they will acquit themſelves thereof, they ſay ſepa- 
rately that they are not, nor either of them is, guilty thereof, and of this of the good and ill they 
ſeparately put themſelves upon the Country; therefore let a Jury come thereon : 't he Jurors being 
called come, who to ſay the Truth in the Premiſſes being choſen, tried and ſworn, ſay upon their 
Oath that the aforeſaid Fohn Saunders is guilty of the principal Fact of the Felony and Murder atore- 
ſaid. And the Jurors aforeſaid further ſay upon their Oath, that the aforeſaid Alexander Archer is 
guilty of the Acceſſary of the Felony and Murder aforeſaid ; the Goods or Chattles, Lands or Tene- 
ments of the ſaid John and Alexander, or of either of them, none, c. Therefore let the aforeſaid 
Jobn Saunders be hanged until, &c. And becaule the aforeſaid Juſtices here will adviſe themſelves 
of and upon the Premiſſes before they give Judgment thereon againſt the aforeſaid Alexander, Day 
is given to the aforeſaid Alexander here until next, Sc. And in the mean Time he is ſent back to 


the Goal aforeſaid in the Cuſtody of the Sheriff of the County aforeſaid, there to tarry and ſafely to 
be kept until next, c. on the Peril that falls thereon. 


II. appears by the Record that Fohn Saunders late of Greneborough in the County of Warwick The CASE. 
Huſbandman, and Alexander Archer late of Framton in the ſaid County Yeoman, were arraigned 
before the Juſtices upon an Indictment, for that the aforeſaid John Saunders, the 20th Day of Sep- to kill his Wife 
tember in the 14th Year of the Reign of the preſent Queen, with Force and Arms, Sc. at Grene- gives her + poi-, 
borough in the County aforeſaid, being ſeduced by the Inſtigation of the Devil, teloniouſly gave 6 veingignacant 
and miniſter'd to one Eleanor Saunders his Daughter two Pieces of a roaſted Apple mixed with Poi- uA 
ſon called Arſenick and Roſeacre, with an Intent that ſhe might die by the Operation of the ſame whom A. never 
Poiſon ; which ſaid Eleanor, after the Receipt of the ſame Pieces of Apple ſo mixed with Poiſon 2 
aforeſaid into her Body, languiſhed of the Poiſon and the Operation thereof from the aforeſaid 2oth Will and Perſua- 
Day of September in the ſaid 14th Year unto the 22d Day of September then next following, on cad the 


: ON child cats it and 
dies, this is Murder in A. and a poiſoning by him, but the Wife, becauſe ignorant, is not guilty. S. P. Crompt. Juſt, 23. pl. 24+ Lamb. Juſt. lib. 2. cap. 7. fo. 242. 
Dalt, Juſt. cap. 145.4 8. z Inſt. 51. H. P. C. 50. 1 H. H. P. C. 431. 1 Hawk. P. C. 79 § 7. 84, F 42. 2 Hawk. F. C. 316, § 18. Lane 47, Jenk, 290. pl. 29. 
Bac, Max. reg, 15. 1 Finch 63. 2 Finch 215. 3 Bac, Abr. 663, 670, See like Caſe 9 Co. 81, Agnes Gore's Caſe. | 
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which ſaid 22d Day of September ſhe died of the Poiſon aforeſaid : And that the aforeſaid Alexander 
Archer before the Murder aforeſaid by the ſaid John Saunders in Form aforeſaid perpetrated, viz, 
the 16th Day of September in the ſaid 14th Year, at Greneborough aforeſaid, feloniouſly procured 
and adviſed the ſaid John Saunders to do and perpetrate the Murder aforeſaid, againſt the Peace, 
Sc. And upon their Arraignment they pleaded, not guilty, and a Jury was empanneled to try 
them. And upon their Examinations and. the Evidence given (as I was credibly informed, for [ 
was not preſent, and therefore what I here report is upon the Relation of the ſaid Juſtices of Aſſize, 
and of the Clerk of Aſſize) the Truth of the Matter appeared to the Juſtices to be thus. The 
ſaid Jobn Saunders had a Wife whom he intended to kill, in order that he might marry another 
Woman with whom he was in Love, and he opened his Deſign to the ſaid Alexander Archer, and 
deſired his Aſſiſtance and Advice in the Execution of it, who adviſed him to put an End to her Life 
by Poiſon. With this Intent the ſaid Archer bought the Poiſon, viz. Arſenick and Roſeacre, and 
delivered it to the ſaid J7obn Saunders to give it to his Wife, who accordingly gave it to her, being 
ſick, in a roaſted Apple, and ſhe eat a ſmall Part of it, and gaye the reſt to the ſaid Eleanor Saun- 
ders an Infant about three Years of Age, who was the Daughter of her and the ſaid John Saunders 
her Huſband. And the ſaid John Saunders ſeeing it blamed his Wife for it, and ſaid that Apples 
were not good for ſuch Infants, to which his Wife replied that they were better for ſuch Infants 
than for herſelf; and the Daughter eat the poiſoned Apple, and the ſaid Jobn Saunders her Father 
ſaw her eat it, and did not offer to take it from her, leſt he ſhould be ſuſpected, and afterwards the 
Wife recovered, and the Daughter died of the ſaid Poiſon. 

And whether or no this was Murder in John Saunders the Father was ſomewhat doubted, for he 
had no Intent to poiſon his Daughter, nor had he any Malice againſt her, but on the contrary he 
had a great Affection for her, and he did not give her the Poiſon, but his Wife ignorantly gave it 
her, and although he might have taken it from the Daughter, and ſo have preſerved her Life, 
yet the not taking it from her did not make it Felony, for it was all one whether he had been pre- 
ſent or abſent, as to this Point, inaſmuch as he had no Malice againſt the Daughter, nor any Incli- 
nation to do her any Harm. But at laſt the ſaid Juſtices, upon Conſideration of the Matter, and 
with the Aﬀent of Saunders Chief Baron, who had the Examination of the ſaid Fobn Saunders be- 
fore, and who had ſignified his Opinion to the ſaid Juſtices (as he afterwards ſaid to me) were of 
Opinion that the ſaid Offence was Murder in the ſaid Jobn Saunders. And the Reaſon thereof (as 
the ſaid Juſtices and the Chief Baron told me) was, becauſe the ſaid 7obn Saunders gave the Poi- 
ſon with an Intent to kill a Perſon, and in the giving of it he intended that Death ſhould follow. 
And when Death followed from his Act, although it happened in another Perſon than her whoſe 

Death he directly meditated, yet it ſhall be Murder in him, for he was the original Cauſe of the 

Death, and if ſuch Death ſhould not be puniſhed in him, it would go unpuniſhed; for here the 

Wife, who gave the poiſoned Apple to her Daughter, cannot be guilty of any Offence, becauſe 

® And therefore ſhe was * ignorant of any Poiſon contained in it, and ſhe innocently gave it to the Infant by Way 
Re ft 15 that Of neceſſary Food, and therefore it is reaſonable to adjudge her innocent in this Caſe, and to charge 
1 the Death of the Infant, by which the Queen has loſt a Subject, upon him who was the Cauſe of 
0 C. and B not it, and who intended Death in the Act which occaſioned the Death here. But if a Man prepares 
knowing it to be Poiſon, and lays it in ſeveral Pacts of his Houſe, with an Intent to kill Rats and ſuch Sort of Ver- 
C. who dies of it, mine, and a Perſon comes and eats it, and dies of it, this is not F elony in him who prepared and 
this is no Offence laid it there, becauſe he had no Intent to kill any reaſonable Creature. But when he lays the Poi- 
Murderin a, fon with an Intent to kill ſome reaſonable Creature, and another reaſonable Creature, whom he does 
. F. 53+ , not intend to kill, is poiſoned by it, ſuch Death ſhall not be diſpuniſhable, but he who prepared the 
' * © © Poiſon ſhall be puniſhed for it, becauſe his Intent was evil. And therefore it is every Man's Buſi- 
; n neſs to foreſee what Wrong or Miſchief may happen from that which he, does with an ill Intention, 
Freer g. and it ſhall be no Excuſe for him to ſay that he intended to kill another, and not the Perſon killed. 
= H. H. p. C. For if a Man of Malice prepence ſhoots an Arrow at another with an Intent to kill him, and a 
437: 1 — Perſon to whom he bore no Malice is killed by it, this ſhall be Murder in him, for when he ſhot 
Dalt, N the Arrow he intended to kill, and inaſmuch as he directed his Inſtrument of Death at one, and 
145, $ e. thereby has killed another, it ſhall be the ſame Offence in him as if he had killed the Perſon he 
d See the Books aimed at, for the End of the Act ſhall be conſtrued by the Beginning of it, and the laſt Part ſhall 
At che lead eg taſte of the firſt, and as the Beginning of the Act had Malice prepenſe in it, and conſequently im- 
the Caſe, ported Murder, fo the End of the Act, viz. the killing of another, ſhall be in the ſame Degree, 
e Lamb. Jut, and therefore it ſhall be Murder, and not Homicide only. © For if one lies in wait in a certain 
2 Jag. Place to kill a Perſon, and another comes by the Place, and he who lies in wait kills him out of 
62. 145, C. Miſtake, thinking that he is the very Perſon whom he waited for, this Offence is Murder in him, 
Crompt. JuR-22- and not Homicide only, for the killing was founded upon Malice prepenſe. So in the principal 
50. 1 H. fl. 5. C. Caſe, when John Saunders of Malice prepenſe gave to his Wife the Inſtrument of Death, viz. the 
FS poiſoned Apple, and this upon a ſubſequent Accident killed his Daughter, whom he had no In- 
4 Bac. Abe 670. tention to kill, this is the ſame Offence in him as if his Act had met with the intended Effect, and 


2 his Intention in doing the Act was to commit Murder, wherefore the Event of it ſhall be Murder. 


fo. 185. a. 51 And ſo the Juſtices declared their Opinions to the Jurors, whereupon they found both the Priſoners 
uo — 2 guilty, and John Saunders had his Judgment, and was hanged. 


ſerit et occider 
cum alium percutere vellet, in felonia tenetur. 4 Crompt. Juſt, 23. pl. 25. Lamb. Juſt, lib, 2, cap. 7. fo, 243. Dalt, Juſt, cap. 145, F 9- 
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But the moſt difficult Point in this Caſe, and upon which the Juſtices conceived greater Doubt If A. perſuades 
than upon the Offence of the Principal, was, whether or no Archer ſhould be adjudged Acceſſary — 5 
to the Murder. For the Offence which Archer committed was the Aid and Advice Which he gave ingly gives Poi- 
to Saunders, and that was only to kill his Wife, and no other, for there was no parol Communi- 97.'9.C: who 
cation between them concerning the Daughter, and altho* by the Conſequences which followed and gives the reſt 
from the giving of the Poiſon by Saunders the Principal it ſo happened that the Daughter was kil- 1 1 
led, yet Archer did not preciſely procure her Death, nor adviſe him to kill her, and therefore not AcceMary to 
whether or no he ſhould be Acceſſary to this Murder which happened by a Thing conſequential to N 


ecauſe i a 
the firſt Act, ſeemed to them to be doubtful, For which Reaſon they thought proper to adviſe 2* the dire 


and conſider of it until the next Goal Delivery, and in the mean time to conſult with the Juſtices zn.a aten 


a ä Effect of the AQ 
in the Term. Any thereupon it was entered thus in the Record, viz. And becauſe the aforeſaid done in Purſu- 


Juſtices here will adviſe themſelves of and upon the Premiſſes, before they give Judgment thereon againſt 7 


the aforeſaid Alexander, Day is given lo the aforeſaid Alexander here until next, &c. And in the bened acciden- 


mean time he is ſent back to the Goal aforeſaid, in the Cuſtody of the Sheriff of the County aforeſaid, there oo = = 


to tarry and be ſafely kept until next, Cc. on the Peril that ſhall fall thereon, Sc. And at the next vÞicb A. was no 


b . | . way Privy, 
Goal Delivery the Matter was reſpited until the next afterwards, and ſo from Seſſion to Seſſion un- h Comte 


til this preſent Term of St. Hillary anno 1575, at which Time, upon Conference before had with fall not be car- 


. 


the Juſtices of both Benches, they were agreed that they ought not to give Judgment againſt the other ban a le 
the ſaid Alexander Archer, becauſe they took the Law to be that he could not be adjudged Acceſ- dye _ 
ſary to the ſaid Offence of Murder, for that he did not aſſent that the Daughter ſhould be poiſon- . jut. 


Crompt. Juſt. 42. 


ed, but only that the Wife ſhould be poiſoned, which Aſſent cannot be drawn further than he Feats * 
gave it, for the poiſoning of the Daughter is a diſtinct Thing from that to which he was privy, 7: fo. 288. © 
and therefore he ſhall-not be adjudged Acceſſary to it; and ſo they were reſolved before this Time. * "x 
And altho' they were ſo agreed, yet, rather than make a Precedent of it, they reprieved him from 436, 6:7. © 
one Seſſion to another for divers Seſſions, to the Intent that he might purchaſe his Pardon, and Ar —_ 
by that Means be ſet at Liberty. And this the Lord Dyer told me, to whom I ſhewed this Re- 26. 


Max. reg. 16. 


port this preſent Hillary Term anno 18 Eliz, and he approved of it, as did alſo Serjeant Barbam, 16. 


ait, Juſt, cap, 


0 61, 5 
to whom I ſhewed it. 


Note, it ſeems to me reaſonable that he who adviſes or commands an unlawful 7. bing to be done ſhall Ns bene by the 
be adjudged Acceſſary to all * that follows from that ſame Thing, but not from any other diſtin Ying. Porter. 
® As if I command a Man to rob ſuch a one, and be attempts to rob him, and the other defends himſelf, . 


and a Combat enſues between them, and the Perſon attempted to be,robbed is killed, I ſhall be Acceſſa Dar, Jug? aſh 


zo this Mur der, becauſe when he attempted to rob him, be purſued my Command, and then when he 1%; 5.5 p. Se 
purſued my Command, and in the Execution thereof another Thing. happened, I ought in Reaſon to be 316, F1g. 
deemed a Parly therein, becauſe my Command was the Cauſe of it. So if I command one to beat an- 


other, and he beats him ſo that be dies thereof, I ſhall be Acceſſary to this Murder, for it is à Conſe- ® Lamb. juft. 
quence of my Command, which wwas the original Foundation thereof, and which naturally tended to en- SS . 
danger the Life of the other. * So if I command one to burn the Houſe of F. S. feloniouſly in the Night, Juv. 43. pl. 34. 
and he does ſo, and the Fire thereof burns ano!her Houſe, 1 ſhall be Acceſſary to the burning of the other i HH BAN. 


H. H. P. C. 6 t. 
Houſe, ſo that altho* ] am afterwards pardoned for being Acceſſary to the burning of the Houſe of J. S. 2 Hank. P. C. 


yet I ſhall be hanged for the burning of the other Houſe, for inaſmuch as the burning of the ſecond Houſe Jun Bag k 99 
followed from my Command, and I am clearly Acceſſary to the burning of the fir liouſe, I ought alſo dg. Neve, as 
in Reaſon to be adjudged Acceſſary to all that followed from the burning of the firſt Houſe. But if I com- put, is (ere c 


put, it ſeems to 
mand him to burn the Houſe of ſuch a one, w0hom he well! knows, and he burns the Houſe of another, make the Com- 


there I ſhall not be Acceſſary to this, becauſe it is another diſtintt Thing, io which I gave no Aſſent nog n rg l. 


Command, but wholly differ:nt from my Command. * As if I command one to ſteal a Horſe, and he fteals mad get « ue 
an Ox, or if I command him 10 ſteal a white Horſe, and he ſteals a yellow Horſe, this differs direct ly ulte 


and killed was 
from my Command, and my Conſent cannot be carried over to it, for there is not the leaſt Connection or dot tobbed pur- 


. a ſurn do the - 
Affinity between this Aft and my Command. And ſo if I command a Perſon to rob ſuch a Goldſmith — 
of his Plate in ſuch a Place as he is going to Sturbridge fair, and he breaks open lis Houſe in Cheap- 


ſide, and ſteals his Plate from thence, I. hall not be Acceſſary to this * Burglary, becauſe it is a Felony OT ON 
of another * Kind from that which I commanded. ' But if I command one to kill another by Poiſun, and is Murderin him 
be kills him with a Sword, or if I command one to kill another in the Fields, and be kills bim in the City rode 


pl. 1 
d S. P. C. 41. d. H. P. C. 217, 1 H. H. P. C. 435,617. 2 Hawk. P. C. 315, $18. 3 Inſt. 51. Crompt. Juft, 22, pl. 12. 43. pl. 35. Lamb. Juſt. lib, 


3. 

2. cap. 7. fo. 
286. Dalt. Juſt, cap. 161, § 5. But if command B. to beat C. with a ſmall Wand or Rod, which could not in all human Reaſon cauſe Death, and B. 8 with 
a great Club, or wounds him with a Sword, whereof he dies, it ſeems that I am not Acceſſary, becauſe there was no Command of any Thing that could probably 
cauſe Death, and B. has varied from my Command in Subſtance, and not in Circumſtance, 1 H. H. P. C. 436. © Lamb, Juſt, lib, 2, cap. 7. fo. 287. Crompt. 
Juſt, 43- pl. 36. 2 Hawk. P. C. 315, § 18. Collige ex hoc, that if one maliciouſly intends to burn the Houſe of A. only, 


and not the Houſe of B. and yet in burning 
the Houſe of A. the Houſe of B. happens to be burnt, in this Caſe the burning of the Houſe of B. is Felony, and the Party may be indicted as having maliciouſly 
burnt it, 3 Inſt. 67. H. P. C. 85. 1 H. H. P. C. 56g. 1 Hawk, P. C. 106, Ss. f Note well the Words here made Uſe of by Plowden, (<ohich he dell 


knows) whereby Serjeant Hawkins ſeems to think it is implied, that it is a neceſſary Ingredient in this Caſe, to make the Commander no Acceſſary, that the Perſon 
| Knew the Houſe which he was commanded to burn; for if he did not know it, but miſtook another for it, and intending only to burn the Houſe which he was com- 
manded to burn, happen by ſuch Miſtake to burn the other, it may probably be argued that the Commander ought to be eſteemed an Acceſſary to ſuch Burning, be- 
cauſe it was the direct and immediate Effect of an Act wholly influenced by his Command, and intended to have purſued it, 2 Hawk, P. C. 316, & 22. But this 
Caſe is put at large without theſe Words in Crompt. Juſt. 42. pl. 11. Lamb, Juſt, lib. 2. cap. 9. fo. 287. Dalt, Juſt, cap. 161, 8 5 s Crompt. Juſt, 42. pl, 
12. 1 H. H. P. C 617. 2 Hawk. P. C. 316, § 21. Lamb. Juſt. lib. 2. cap. 7. fo. 287. Dalt. Juſt, cap. 161, & <. h Crompt. Juſt. 42. pl. 12. Lamb. TuR. lib. 
2. cap. 7. fo. 287. Dalt. Juſt. cap. 161, : 5. 3 Inſt. 51. H. P. C. 217, 1H. H. P. C. 619, 2 Hawk, P. C. 316, & 21. Bac. Max. reg. 16. But put the Caſe that A. 

commands B. to ſteal ſuch Things out of a Houſe ſometime when he is got into it, and expreſly reſtrains him from breaking into the Houſe, and yet B, breaks in- 
to it, the Lord Bacon ſays that A. is Acceſſary to this Burglary, for here the Facts are of a Kind, and differ only in Degree, and therefore the Variance is not of 
Subſtance, Bac. Max, reg. 16. i Nevertheleſs I am Acceſſary to the Theft, tho' not to the Burglarv, 1 H. H. P. C. 618. k Therefore if A. com- 
mands B. to burn the Houſe of C. and B. kills, robs, or ſtcals from C. A. is not Acceſſary, for it is an Offence of another Kind, 1 H. H. P. C. 617. 
| Crompt. Juſt. 42. pl. 14. 3 Inſt. 51. 1 H. H. P. C. 617. 2 Hawk. P. C. 316, & 20, Bac, Max. reg. 16. Lamb. Juſt, lib, 2. cap. 7. fo. 287. Dalt. Juit, cap. 161, § 5. 


or 
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476 The Queen verſus Saunders and Archer. at Warwick Afſizes. 


or Charch, cr if I command him to kill him fuch a Day, and be kills him at another Day, there T Ha 
| be Acceſſary to ſuch Murder, becauſe the Death is the principal Matter, which has followed from my 
Command, and the Place, Inſtrument, Time, and the like, are but the Manner and Form bow the Death 
F the Party ſhall be eſfekted, and not the Subſtance of the Matter, and a Variance in the formal Part 
_ of the Execution of the Command ſhall not diſcharge a Man from being Acceſſary. But yet in ſome Caſes 
6.3 Inf. 5? the Time may be material; for if I command one to kill F. S. and before the Fatt done I go do him and 
YT 1 fell him that I bave repented, and expreſy charge him not to kill J. S. and he afterwards kills him, there 
HP.C-217,215- I Hall not be Acceſſary to this Murder, becauſe I have countermanded my firſt Command, which in a! 
436, 618, Reaſon ſhall diſcharge me, for the malicious Mind of the Acceſſary ought to continue to do ill until the 
A =m_ d. Time of the Al done, or elſe he ſhall not be charged; but if be had killed F. S. before the Time of my 
Jak. lib. a. cap. Diſcharge or Countermand given, I ſhould have been Acceſſary to the Death, notwithſtanding my private 
Jad ce 18, Repentance. And in an Appeal lately brought by the Wife of Cholmley againſt one Nicholas who bad 
5. aAllaulted her Huſband in the County of Wilts, with an Intent to rob him, and had killed him with a 
Gun, and afterwards obtained the Queen's Charter of Pardon, this Queſtion. was put by an Apprentice 
of the Middle Temple to Catline REES of England, and to his Companions in the Kings Bench, 

Whether the Whether or no thoſe who had received Nicholas, and had given him Meat and Drink, after the Charter 
peceipr of Fe" of Pardon, knowing of the Murder and the Pardon, ſhould be accounted Acceſſaries, with reſpe to 
doned by te the Appeal brought by the Wife: To which Catline —_—_ that they ſpould, for altbo the Queen 
IRIS 1 had granted her Pardon to Nicholas, whereby he was in Fatt diſcharged of the Felony againſt the Queen, 
peal, ſhall a. yet be remained a Felon as to the Wife, and by the ſame Reaſon thoſe who received him ſhall be Acceſſa- 
the Receiver an ries as to the Wife, for the Pardon could not diſcharge the Acceſſaries any more than the Principal, 
2 Hawk. P. C. againſt the Wife: But Popham was of the contrary Opinion, and ſaid that this could not be, becauſe 
* 8. there can be no Acceſſary without an Offence to the Crown ; for an Appeal as well as an Indifiment 
＋ gays, that they received bim“ againſt the Crown and Dignity of the Lady the Queen. And then if 
o See Notes on there was no Offence to the Crown at the Time of the Receipt, the Receipt cannot be Felony, but as to 
x Finch 215. 5 principal Fatt, it was an Offence as well to the Crown as to the Wife at the Time of the AF perp:- 
trated, and therefore altho* the Queen bas pardoned the principal Felon, ye! the Wife may truly ſay, as 
to him, that the Ati was againſt the Queen's Crown and Dignity, but not as to thoſe who received the 
Principal afterwards, becauſe at the Time of the Receipt there was no Offence continuing in the Princi- 
pal againſt the Crown; ad quod non fuit reſponſum. But the Receipt of the Felon before ihe Pardon 
was Felony, So that in Caſes of Acceſſary the Time is to be confidered, if ſo be that any Thing material 
happens intermediately, but otherwiſe the Day or Time when the Acceſſary commits the Offence is not 

more material than the Place where, or the Iuſtrument with which, it is done. a 
But 1 greatly approve of the ſaid Opinions of the Fuſtices concerning the Acceſſary in the Caſe before 
reported, becauſe the poiſoning of the Daughter was a diftin# Fatt, to which Archer gave no Advice 

: nor Counſel, and whoſe Death he did not procure. : 

e S. P. 1 H. H. And in the ſaid Caſe of the Appeal by Cholmley, it ſeems to me that if the Goaler after the Pardon 
* EL} the e had voluntarily let Nicholas go at large and eſcape, he would have committed Felony, for if Nicholas 


that this is only 2045 detained in Priſon at the Suit of the Wife Appellant, then he was in jor Felony, ergo the Goaler 
Goale? prims ſuffered a Felon to eſcape, altho* he was not a Felon as to the Queen. 


facie, and not i 3 p | | 
abſolutely ſo, for if the Wife bring not her Ap;eal within the Year, according to the Statute of 3 H. 7. cop. f. or bringing her Appeal N. is acquitted, then the 
Goaler ought to be diſcharged, | NO + | | 
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A brief Report of a Caſe argued in the Common Bench in Michaelmas Term in the ſeven- 
teenth and eighteenth Years of the Reign of Queen Elizabeth, and in other Terms before 
and after, and adjudged in Hillary Term then next following, in an Action of Treſpaſs 
brought by Humphry Nichols Plaintiff againſt John Nichols Defendant, And the Re- 


cord appears among the Records of Eaſter Term 16 Elizabeth, Rot. 349. and was as fol- 
tows. | | 


Ohn Nichols late of Bendley in the County aforeſaid Yeoman was attached to anſwer Humphry 5,7%. 
Nichols of a Plea, wherefore with Force and Arms the Cloſe of the ſaid Humphry at Alveley Declaration. 
he broke, and his Graſs to the Value of 40 5. there lately growing with certain Cattle eat up, trod © ha 
down, and conſumed, and other Wrongs to him did, to the great Damage of the ſaid Humphry, kl. 263. Raſt. 
and againſt the Peace of the Lady the Queen now. And whereupon the ſame Humpbry by Wil. Eu. 533: . 
lam Pitt his Attorney complains, that the aforeſaid John, the 2oth Day of December in the 15th 
Year of the Reign of the Lady the Queen now, with Force and Arms the Cloſe of him the ſaid 
Humphry at Alveley broke, and his Graſs to the Value, &c. there lately growing with certain 
Cattle, viz. Horſes, Oxen, Cowe, Hogs and Sheep eat up, trod down, and conſumed, and o- 
ther Wrongs, &c. to the great Damage, &c. and againſt the Peace, &c. Wherefore he ſays that 
he is damnified and has Damage to the Value of 40/7. and therefore he produces the Suit, &c. 
And the aforeſaid John by William Nelſon his Attorney comes and defends the Force and Injury Bar. 

when, &c. and as to the coming with Force and Arms, &c. he ſays that he is not guilty thercof, 
and of this he puts himſelf upon the Country, and the aforeſaid Humphry likewiſe. And as to the 
Reſidue of the Treſpaſs aforeſaid above ſuppoſed to be done, the ſame John ſays that the aforeſaid 

Humpbry his Action aforeſaid againſt him ought not to have, becauſe he ſays that the Cloſe afore- 
ſaid and alfo the Places in which the Treſpaſs aforeſaid is ſuppoſed to be done, are, and at the a- 

foreſaid Time when the Treſpaſs aforeſaid is ſuppoſed to be done, were, five Acres of Land with 
the Appurtenances in Alveley aforeſaid, parcel of a certain Grange or Farm called Bowel's, of 

which ſaid five Acres of Land with the Appurtenances one Francis Lovel Knight Lord Lovel, lon 
before the aforeſaid Time when, &c. was ſeized in his Demeſn as of Fee. And being fo ſeized 
thereof, the ſame Francis afterwards, and before the aforeſaid Time when, &c. viz. the 2oth-Day 
of January in the 18th Year of the Reign of Lord Edward late King of England the fourth, by a 
certain Deed, the Date whereof is the ſame Day and Year, by the Name of Francis Lovel Knight, 

Lord Lovel, Holland, Burnel, Dancort, and Grey, demiſed the ſame five Acres of Land with the 
Appurtenances among other Things to one Thomas Wright, by the Name of one Meſſuage other- 
wiſe called his Farm called Bowel's, lying and being in the Pariſh of Alveley in the County of Sa- 
lop, with all Lands arable, Cloſes, Meadows, Leaſows and Paſtures to the ſame Meſſuage or Farm 
with the Appurtenances in any wiſe appertaining or belonging: To have and to hold the Meſſuage 
aforeſaid and other the Premiſſes with the Appurtenances whereof, &c. to the aforeſaid Thomas 
for Term of his Life; and if the ſaid Francis ſhould happen to die without Heirs of his Body be- 
gotten, then the aforeſaid Francis by the ſame Deed further granted the aforeſaid Meſſuage or 
Farm with all its Appurtenances aforeſaid whereof, &c. to the aforeſaid Thomas Wright and to his 
Heirs for ever. By virtue of which ſaid Demiſe the aforeſaid Thomas Wright was of the aforeſaid 
five Acres of Land with the Appurtenances among other Things ſeized in his Demeſn as of Free- 
hold for Term of his Life, the Reverſion thereof to the aforeſaid Francis Lord Love! and to his 
Heirs in Form aforeſaid belonging. And the ſaid Thomas being ſo ſeized thereof, the ſame Fran- 
cis afterwards, and before the aforeſaid Time when, &c. viz. the 1ſt Day of May in the 2d Year 
of the Reign of Lord Henry late King of England the ſeventh, at London in the Pariſh of the bleſ- 
ſed Mary of the Arches in the Ward of Cheap, died without Heirs of his Body begotten, in the 
Life of the ſaid Thomas Wright. By Reaſon whereof the aforeſaid Thomas Wright, after the Death 
of the aforeſaid Francis Lord Lovel, was ſeized of the aforeſaid five Acres of Land with the Ap- 222 
purtenances among other Things in his Demeſn as of Fee. And the ſame Thomas being ſo the Feoftment 
{cized thereof, afterwards, and before the aforeſaid Time when, &c. of the ſame five Acres of Land (ie, wines. 
with the Apurtenances among other Things enfeoffed one Thomas Wildicot ; “ by virtue whereof or Conſideration, 
the ſame Thomas was ſeized of the ſame five Acres of Land with the Appyrtenances in his Demeſq in 
as of Fee. And the ſame Thomas being ſa ſeized thereof, afterwards, and before the aforeſaid Uſe of the Feof- 
1ime when, &c. of the ſame five Acres of Land with the Appurtenances among other Things 8 
enſeoffed one William Nichols, to have and to hold to the ſame William and to his Heirs for ever. Holt. 237. 


8 i Ld, Raym, 801. 
3 B Strange 109. 
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By virtue of which Feoffment the ſame William was ſeized of the ſame five Acres of Land with 
the Appurtenances among other Things in his Demeſn as of Fee. And the ſaid William being ſo 
ſeized thereof, the ſame William afterwards, and before the aforeſaid Time when, &c. of the ſame 
five Acres of Land with the Appurtenances among other Things enfeoffed one William Whorewsod 
Eſquire, to have and to hold to the ſame William Wheorewood and to his Heirs for ever. By vir- 
tue of which ſaid Feoffment the ſame William Whorewood was ſeized of the aforeſaid five Acres of 
Land with the Appurtenances among other Things in his Demeſn as of Fee. And the ſaid il. 
liam Whorewood being ſo ſeized thereof, the ſame William afterwards, and before the aforeſaid Time 
when, &c. demiſed the aforeſaid five Acres of Land with the Appurtenances among other Things 
to the aforeſaid William Nichols and to his Aſſigns during the Life of the ſaid William, the Re- 
mainder thereof after his Death to one Peter Nichols for and during four Years then next follow- 
ing, and fully to be compleat, the Remainder thereof after the End of the aforcſaid four Years to 
one James Nichols and to his Heirs for ever. By virtue of which Demiſe the ſame William was of 
the aforeſaid five Acres of Land with the Appurtenances among other Things ſeized in his Demeſn 
as of Freehold forTerm of his Life, the Remainder thereof after his Death in Form aforeſaid belong- 
ing. And the ſaid William Nichols being ſo ſeized thereof, afterwards at London aforeſaid in the Parith 
and Ward aforeſaid the ſame William of ſuch his Eſtate died thereof ſeized, after whoſe Death, and af- 
ter the End of the aforeſaid four Years next following after the Death of the ſaid //illiam Nichols, the 
aforeſaid James Nichols into the aforeſaid five Acres of Land with the Appurtenances among other 
Things as in his Remainder entered, and was thereof ſeized in his Demein as of Fee. And the ſaid 
James being ſo ſeized thereof, the ſame Fames afterwards, and before the aforeſaid Time when, &c. at 
London in the Pariſh and Ward aforeſaid of ſuch his Eſtate died thereof ſeized, after whoſe Death 
the aforeſaid five Acres of Land with the Appurtenances among other Things deſcended to the 
aforeſaid Fohn Nichols, as Son and Heir of the aforeſaid James Nichols, whereby the ſame John, 
before the aforeſaid Time when, &c. into the aforeſaic five Acres of Land with the Appurtenan- 
ces among other Things entered, and was thereof poſſeſſed in his Demeſn as of Fee. And the 
aforeſaid Humphry, claiming the aforeſaid five Acres of Land with the Appurtenances by Colour 
of a certain Deed of Demiſe to him thereof made by the aforeſaid James Nichols for Term of his. 
Life, long before the aforeſaid Time when, &c. (where nothing of the ſame five Acres of Land 
with the Appurtenances into the Poſſeſſion of the ſaid Humphry by that Deed ever paſſed) into the 
aforeſaid five Acres of Land with the Appurtenances upon the Poſſeſſion of him the ſaid Fobn 
Nichols, before the aforeſaid Time when, &c. entered, upon the Poſſeſſion thereof of which ſaid 
Humphry he the ſame John Nichols afterwards, viz. the aforeſaid Time when, &c. into the afore- 
ſaid five Acres of Land with the Appurtenances re-entered, and the Cloſe aforeſaid broke, and 
the Graſs aforeſaid in the aforeſaid five Acres of Land growing with the Cattle aforeſaid 
eat up, trod down, and conſumed, as it was well lawful for him to do. And this he is.ready to 
verify; wherefore he prays Judgment if the aforeſaid Humphry his Action aforeſaid againſt him 
ought to have, &c. 2b | 

And the aforeſaid Humphry ſays that he by any Thing before alledged ought not to be preclud- 
ed from having his Action aforeſaid, becauſe he ſays that well and true it is, that the aforeſaid 
Francis Lord Lovel before the aforeſaid Time when, &c. was ſeized of the aforeſaid five Acres 
of Land with the Appurtenances in his Demeſn as of Fee, and being ſo ſeized thereof, the ſame 
Francis before the aforeſaid Time when, &c. viz. the aforeſaid 2oth Day of January in the above- 
ſaid 18th Year of the Reign of the aforeſaid late King Edward the fourth, by his Deed aforeſaid 
demiſed the ſame five Acres of Land with the 3 among other Things to the afore- 
ſaid Thomas Wright, in Manner and Form as the aforeſaid John Nichols above has alledged. But 
the ſame Humphry further ſays, that the aforeſaid Thomas Wright of the aforeſaid five Acres of 
Land with the Appurtenances in his Demeſn as of Freehold for Term of his Life in Form afore- 
ſaid being ſeized, and the aforeſaid Francis Lord Lovel of the Reverſion of the ſame five Acres of 
Land with the Appurtenances as of Fee and Right in Form aforeſaid being ſeized, by a certain 
Act made in a Parliament of Lord Henry late King of England the ſeventh after the Conqueſt, at 
Weſtminfer in the County of Middleſex the ſeventh Day of November in the firſt Year of his Reign 
held, among other Things it was enacted, eſtabliſhed, and ordained by the Authority of the ſame 
Parliament, that the aforeſaid Francis Lord Lovel, for divers High Treaſons by him againſt the 
aforeſaid late King Henry the ſeventh traiterouſly committed and perpetrated, ſhould ſtand and be 
convicted and attainted of High Treaſon, and abjured of all and every his Honour, Eſtate, and 
Dignity, and of the Names of the ſame, and ſhould forfeit to the ſame late King and to 
his Heirs all Caſtles, Manors, Lordſhips, Hundreds, Franchiſes, Liberties, Privileges, 
Advowſons, Nominations, Preſentations, Lands, Rents, Services, Reverſions, Portions, An- 
nuities, Penſions, Rights, Hereditaments, Goods and Chattles, and Credits of which the 
ſaid Francis Lord Lovel, or any other to his Uſe, was ſeized or poſſeſſed the 21ſt Day of 
Auguſt in the aforeſaid firſt Year of the Reign of the ſame late King Henry the Seventh, or at 
any other Time from thence forwards within the Realm of England, Ireland, Wales, or Calais, 
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faid late King Henry the Seventh, whereby the ſame late King Henny the, Eighth was ſeized ) the 
Reverſion of the aforeſaid five Heres of Land with the Appurtenances as of Fee and Right. And 
the faid late King Henry the Eigbih being ſo ſeized thereof, and the aforeſaid Thomas, Wright of 
the ſame” five Acres of Land with the Appurtenances in his Demeſq as of F rechold in Form 
aforeſaid being ſeized, the ſame Thomas Wright afterwards at Aveley aforeſaid died. Arid the fame 
Humphry further ſays, that afterwards by a certain Inquiſition indented, taken at Harley in the 
aforeſaid County of Salcp, the 13th Day of June in the 11th Year of the Reign of the ſaid Lady 
the Queen now, before Richard Prince Eſquire, then Fengury of the ſame Lady the Queeni.in rhe 
fame County of Salop, Richard Dickens, Willam Mall, and William Langley Gentlemen, 
by Virtue of a Writ of the ſaid Lady the Queen, of Commiſſion to the ſime Ri- 
chard Prince, Richard Dickens, William Wall, and William Langley Gentleman, "and ro 
one Richard Newton Knight, William Gatacre Eſquire, William Onſlow Eſquire, , Francis 
Catacre Eſquire, Adam Lutley Eſquire, Roger Harris Gentleman, Richard Harris Gentleman, 
and John Hammond Gentleman, and eleven, ten, nine, eight, ſeven, fix, five, four, or three of 
them directed, by the Oath of Richard Harnage Gentleman, Thomas Corbet Gentleman, Edward 
Farm:r Yeoman, John Hanimonds Yeoman, 'Thomas Boocher "Yeoman, Jobn Weſtwood Yeoman, 
Thomas Fetotrel Yeoman, Heury Howel Yeoman, Thomas Martin Yeoman, John Cook Yeoman, 
Thomas Head Yeoman, John Foxhole Yeoman, and John Fletcher Yeoman, good and lawful, Mea 
of the County. aforeſaid, it was found among other Things, that the aforeſaid late King Herry the 
Eizhth, by Reaſon of the Conviction, Attainder, Act, and Deſcent aforeſaid, was ſeized" of the 
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prays Judgment and his Damages by Occaſion of the ſaid Treſpaſs to be udn to him, e. 
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The Pleadings: Nichols verſas Nichols 


** 


nances as of Fee and Right by Virtue of the Act aforeſaid, nor died ſo thereof ſeized, by proteſt- 
ing alſo that the aforeſaid Henry late King of Hugland the Eighth by Reaſon of the Con viction, 
Attainder, Act, and Deſcent aforeſaid was not ſeized of the Tenements aforeſaid with the A pur. 
tenances whereof, Sc. in his Demeſn as of Fee, in Right of his Crown of England, nor of ſuch 
his Eſtate thereof died ſeized, * proteſting alſo that the Tenements aforeſaid with the Appur- 
tenances whereof, Ec. did not deſcend to Lord Edward late King of England the Sixth, as Son 
and Heir of the faid late King Henry the Eighth, nor that the ſame late King Edward the Sixth 
was thereof ſeized in his Demeſn as of Fee, nor of ſuch his Eftate thereof died ſeized. by roteſting | 
alſo that the Tenements aforeſaid with the Appurtenances whereof, Sc. did not deſcend to Lady 


fame late Queen was thereof ſeized in her Demeſn as of Fee, nor of ſuch her Eſtate thereof died 
cized, by proteſting alſo that the Tenements aforeſaid with the Appurtenarices whereof, Sc. did 


Mary late Queen of England, as Siſter and Heir of the ſaid late King Edward the Sixth, nor that 
the * 


not deſcend to the Lady the Queen now, as Siſter and Heir of the ſaid late Queen Mary, nor that 


the ſame Lady the Queen now was thereof ſeized in her Demeſn as of Fee, as the ſame Humphry 
Nichols above has alledged, for Plea ſays that well and true it is, that the aforeſaid Thomas Wri;ht 
of the aforeſaid five Acres of Land with the Appurtenances in his Demeſn as of Freehold for 
Term of his Life in Form aforeſaid being ſeized, ad he aforeſaid Francis Lord Loyel of the Re- 
verſion of the ſame five Acres of Land with the Kooeitenahees as of Fee and Right in Form 
aforeſaid being ſeized, by the aforeſaid Act made in a Parliament of the ſaid Lord Henry late King 
of England the Seventh, the ſaid ſeventh Day of November in the firſt Year of his Reign held, among 
other Things it was enacted, eſtabliſhe , and ordained by the authority of the ſame 13 that 
the aforeſaid Francis Lord Lovel, Tor divers High Treaſons by him againſt the aforeſaid late Kin 

Henry the Seventh traiteroufly committed and perpetrated, ſhould ſtand and be convicted of High 
Treaſon, and abjured of all Honour, Eſtate, and Dignity, and of the Names of the ſame, and 
mould forfeit to the fame late King and to his Heirs all Caſtles, Manors, Lordſhips, Hundreds, 
Franchiſes, Liberties, Privileges, Advowſons, Naminations, Preſentations, Lands, Tenements, 
Rents, Services, Reverſions, Portions, Annuities, Penſions, Rights, Hereditaments, Goods and 


 Chattles, and Debts, of which the ſame Francis Lord Lovel, or any other to his Uſe, was ſeized 


or poſſeſſed the 21ſt Day of dug in the aboveſaid it Year of the Reign of the ſame late King 
Henry the Seventh, or at any Time from thence forwards within the Realm of England, Ireland, 
Wales, or Calais, or in the Marches of the ſame, in Fee-ſimple, Fee - tail, or for Term of Life or 
Lives, as in the ſame Act among other Things more fully is contained, as the aforeſaid Humphry 
above hath alledged. But the ſame 56h Nichols further ſays, that in the Statute aforeſaid it is 
contained further in Manner and Form following, viz. ſaving to every Perſon and Perfons and 
their Heirs, other than ſuch as by the ſame Act were attainted, and their Heirs, or any of them, 
of or in any of the Premiſſes, ſuch Right, Title, Action, or Intereſt in or of the Premiſſes, as 
they ought to have had, if the Act aforeſaid had never been made. By Reaſon whereof the 
Right, Title, Action, and Intereſt of the aforeſaid Thomas Wright of and in the aforeſaid. five 
Acres of Land with the e among other Things were ſaved. And afterwards, and 
before the aforeſaid Time when, Sc. the aforelaid Francis at London in the Pariſh and Ward afore- 
aid died, without Heirs of his Body begotten. By Reaſon whereof, and by Virtue of the afore- 
faid Saving in the Statute aforeſaid contained, the aforeſaid Thomas Wright after the Death of the 
aforeſaid Francis was 2 of the aforeſaid five Acres of Land with the Appurtenances among 
me 


other Things in his ſn as of Fee. And the ſaid Thomas being ſo ſeized thereof, the ſame 


omas afterwards, and before the aforeſaid Time when, Sc. of the ſame five Acres of Land with 


the Appurtenances among other Things enfeoffed the aforeſaid Thomas Mildicot, to have and to 
hold to the ſame Thomas and to his Heirs for ever. By Virtue of which ſaid Feoffment the ſame 
Thomas was of the ſame five Acres of Land with the Appurtenances among other Things feized in 
his Demeſn as of Fee. And the ſaid Thomas being ſo ſeized thereof, the ſame Thomas afterwards, 
and before the aforeſaid Time when, &. of the {ame five Acres of Land with the Appurtenances 
among other Things enfeoffed the aforeſaid Villiam Nichols, to have and to hold to the ſame 
William and to his Heirs for ever. By Virtue of which ſaid Feoffment the ſame William was of the 
aforeſaid five Acres of Land with the Appurtenances among other Things ſeized in his Demeſn as 
of Fee. And the ſaid William being ſo ſeized thereof, the ſame William afterwards, and before 
the aforeſaid Time yp Sc. of the ſame five Acres of Land with the Appurtenances among 
other Things enfeoffed the aforeſaid William Whorewood Eſquire, to have and to hold to the ſame 
William and to his Heirs for ever. By Virtue of which ſaid Feoffment the ſame William was of the 
aforeſaid five Acres of Land with the Appurtenances among other Things ſeized in his Demeſn as 
of Fee. And the ſaid e ſo ſeized thereof, the fame William afterwards, and before 
the aforeſaid Time when, Sc. demiſed the aforeſaid five Acres of Land with the Appurtenances 
among other Things to the aforeſaid William Nichols, to have and to hold to the ſame H/i1:iam and 
to his Aſſigns during the Life of the ſaid Y/illiam, the Remainder thereof after his Deceaſe to the 
aforeſaid Peter Nichols, for and during the aforeſaid four Years then next following, and fully to 


be compleat, the Remainder thereof after the End of the aforeſaid four Years to the aforeſaid 
James Nichols and to his Heirs for ever. By Virtue of which ſaid Demiſe the fame William Nichols 


Was 
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6 of Land with the Appirreince among orhcr This ſeed in hi 
William Nichols being fo ſeized there- 


of, the ſame Milliam afterwards, and before the aforeſaid Time when, &c. at London in the Fil 
ne 


* 


is made * 
Condition kat 
if the Leſſor dies x 
without ITue, 1 


—— ——— —— — — —— —ñ A —— — — — — = — 
. by — i. — 
— eo 


without Iſſue, 


udged that 
e Leſſee ſhall 


dition made, but 
when it is per, | 
formed, he AI 


| > 10 
being {cized, of the Reverſion. of the. ſaid five Acres as of Fre in Form aforeſaid, the faid Sir "ya 


Francis was by Act of Parliament in the irt Year of King Hepry 7. convicted and attainted of bon erf cory 

| ted th 10u'd. forfeit to the faid King and to his Nin. 434 1. 1 
[Heirs all Caſtles, Manors, Lands, Reyerſions, and Hereditaments, &c. whereof the ſaid Sir tho' it was or- 1 
Francis Lovel, or any other to his Uſe, was ſeized or poſſeſſed the 21ſt Day of Auguſt in the 2 


firſt Fear of the Reign of the ſaid King, or at any other Time afterwards, in Fee - ſimple, Fee- der, thar the | 


tail, or for Life, as by the ſame Act more fully appears. By which Act the ſaid King Henry 7. forfeit all his 


was ſeized of the Reverſion of the ſaid five Acres as of Fee. And afterwards the ſaid Thomas gon Norm 
Fright, being ſeized of the ſaid five Acres in his Demeſn as of Freehold, died thereof ſeized. And before the Sc. 


further the Plaintiff ſays, that by an Inquiſition indented taken at Harley in the County of Salop the we * 
113th Day of June in the eleventh Year of the preſent Queen Elizabeth, before Richard Prince and — 


three others, by Virtue of the Queen's Commiſſion to them and eight others, and to any four of hn — 
them directed, it was found among other Things by the Oath of 12 Men, that King Henry 8. by is Law ia the 


Reaſon of the ſaid Conviction, Attainder, Act, and Deſcent from King Henry 7. to himſelf, was Fer gala 


thereof, and that the Premiſes deſcended from him to King Edward 6. and from him to Queen 22 

Mary, and from her to the preſent Queen Elizabeth, as by the ſaid Inquiſition appears. And the We. * 

Plaintiff alledges further, that the preſent Queen Elizabeth, by her Letters- Patent bearing Date af was not cuff | b 

the 4th Day of February in the 12th Year of her Reign, here ſhewn forth to the Court, granted wy Buy ogg | 
; and therefore the 
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the ſaid Tenements ta Hag? Counſel and Robery Piet in Fee, who enfeoſſed the Plaintiff in Fee, 
W A cel in, Sa hs Deſecdant did the Trelpafe. And the Pefendant by his 
ejaind-r protefting Henry | not 161ZEa ON the REVETNUn.or the aid Len 
hk King Ten 8. nor ing. Ettoard 6. not been Mary were ſ{&zed' of the faid Tenements, 
hor that any of, chem died ſei 


„ 


Hof the Defendant. And 1 heard all their Arguments, as atfo 1 Bameas of Harper Juſtice, 


T here report as ſaid by them, I deliver only upon the Relation of others. | 
Ankers Lee And the firſt Thing moved was, when Sir Francis Lovel made the Leaſe for Life, with Condi- 
[chap ber tion that if he died without Iſſue, then the Leſſee ſhould have the Land in Fee (which Words were 


that ir 4. dies ſufficient ta make the Leſſee have..the Fee-imple. upon, the Condition being performed) whether or 

nn this Caſe. the Fee was out of Sir Francis Lovel pt.ſently before the Condition was performed. 

8 And as to this, it was agreed by all, viz. by the Counſel on both Sides, and by all the Juſtices 

net tem out except the Lord Dyer (who argues that the Fee-ſjmple paſſed out of Sir Francis Lovel preſently, 

N the and was in Abeyance and Conſideration of Law, ſo that it was not in Sir Francis at the Time of 
that he N 125 77 1 5 

Jes without If. the Act of Attainde 


* 


bene ceded the Removal. of the Fee ſimple out of Sir Francis Lovel, for if he died without Iflue, then 
Fee hall be re- he granted the Fee, which Word (then) is an Adverb of Time, and that Time ought to come be- 
Soros} of. fore the Leſſee thou'd have the Fee. As if a Man contracts with another, that if he pays him 101. 


me 


215.'b. Plowd. thed he ſhall have ſich a Farm for Yeats, there (as it appears in Mhetler's Caſe in 14 H. 8.) the 


27 pl. . Bre. pl 1 f. where a Man made a Leaſe for 11 Years, and executed a Deed to the Leſſee upon Condi- 
Ana. tion chat if he was diſturbed of his Term, then he ſhould hold the Tenements in F. ee, and Livery 
„10 Ea. 3. was made according to the Condition, and afterwards the Leſſee was diſturbed, and thereupon he 
Fiz. brought an Aſſize, | et: oF degli tones 

AP. for he might be diſtürbed and ouſted,” and when he was diſturbed; then the Fee veſted in him, 


. A. s. Fits. for Years. was made to two, upon Condition that if the Leſſor died within the Term, or granted 


Fitz. Voucher Man wade a Leaſe for Years, upon Condition that if the Leſſec did: ſuch an Act, he Thou'd have 
265. Vin. Abr. the Fee, and a Stranger brought a Præcipe quod reddat againſt both the Leſſor and the Eeſſee, and 


 ** ©. cedes the Eſtate, the Condition ought to be performed before the Eſtate ſhall veſt. | But the Lord 
— *. tit. Dyer cited a Caſe which he ſaid was in Frowick's Readin 
— — 4. for Years of Land to an Alien, upon Condition that if the ays to lor | ) 
2 1. F. Money during the Leaſe, then he ſhall have the F ee, and afterwards the King makes him a Deni- 
183. "ny zen, and after that he pays the Money, and all this Matter is afterwards found by Office, in this 


Reporter. 
\ With this 
nion of Plow e . — — 1 
agrees 2 Leon. Fee, it ſhall only bade Relation to the Time of the Payment, for the Condition was, that if be paid 
139 Per Drew, „ 4 be Pon have the Fee, and he cou'd have' the Fee before; and then 
arguendo.Plows, Ihe Money, then, be ſbou'd have the Fee, an cou'd not have' the Fee before; and t 

Ver. 4 371. toben the Fee veſted in him, he was @ natural Subject, and had Capacity to take as a Subject. 


10 21915; Tim? when the Fee veſts, and when it veſted in that Caſe, the Heſſee was capable as a ms 
6 


— 


And if a Feoffment is made with Warranty to a Man and a Feme-ſole, who intermarry, and after-* 3 
wards they vouch, and recover in Value, there are no Moieties between them, for although they were 185. b. Py. 149. 
ſingle when the Warranty was made, yet when they recovered and had Execution, they were Huſband b. $2, in Mar- 


ine. Wing. 
and Wife, at which Time they * cannot take by Moieties. And if a Reverfion is granted to a Man ard Max. reg. n12. 


a Feme-ſole, and afterwards they inter-marry, and then Attornment is had, they have no diftinf# Moie- t N, 
ties, for although they were ſingle when the Grant was made, yet when the Reverſion ſettled in them, they Feme S. a.pl.13, 
were Huſband and Wife, between whom there are no Motetits. Wherefore the Time in which à Thing » See Ante 58 
veſts ought to be regarded. And ſo in the ſaid Caſe put by the Lord Dyer, inaſmuch as the Leſſee was (n). 
a Denizen at the Time when the Fee veſted, in my Opinion he ſhall take it to bis con Uſe. : 2 
greater Queſtion in thai Caſe ſeems to be, whether or no the veſting of the Fee ſhall be diſturbed by the 633." wing. 
Relation of the King's Title to the Time of making the Term for Years, for the King was entitled“ to the Max. reg. _ 
Term before the Performance of the Condition, and if the Kings Title takes away the Term from the Time It. Haren ana 
of the firſt making the Term, then the Condition which is annexed to it ſhall be alſo taken away from the _— = up 
Time of the firſt making the Term, and ſo it was gone before the Performance of the Condition. But it ques. f 180, 
ſeems to me that it ſhall not be ſo, but that the Fee ſhall veſt in the Leſſee, and that he ſhall have it to 183. 
his own Uſe, becauſe it was in him before the Office found. | | 
And many other Caſes (which I have here omitted, becauſe it is ſo common a Learning) were h Les pur- 

put upon this Ground, that where there is a Condition precedent, the Eſtate ſhall not be removed Yer: of Lana, 
out of the Perſon who had it until the Condition is firſt performed. And ſo in the principal Caſe, — 33 
inaſmuch as Sir Francis Lovel limited the Condition to precede the Removal of the Fee out of Plowd. Quer. 
himſelf who had it, viz. that he himſelf ſhould firſt die without Iſſue, this Condition ought to be 9371. 
performed, and before it was performed the Fee did not veſt in Mrigbi the Leſſee, but continued 
in Sir Francis Lovel. | 1 

And further they held that, after the Condition was performed, Fright the Leſſee ſhould have 4 leaſes for Life 
the Fee-ſimple, if the other Points hereafter moved did not make againſt him. But how he ſhould Ken bee 
have the Fee-ſimple, viz. whether as a Grant of the Reverſion, (for the Words are, that if Sir 1 
Francis ſhould die without Iſſue, then he granted the Tenements to Miigbi and to his Heirs) or wayof Entarce- 
by Way of Remainder, or how otherwiſe, was touched not only at the Bar, but alſo at the — — oy 
Bench. And (as ſome of them ſaid) Fright cannot have it as a Grant of the Reverſion, becauſe a Performance of 
Grant of a Reverſion © cannot be made to veſt at a Day to come, nor can he have it as a Remain- —ů 1 
der, becauſe that cannot properly be called a Remainder which in its veſting merges the firſt Eſtate, 1 
and therefore the Fee- ſimple ſhall neceſſarily enute to Wright by way of Enlargement of his Eftate wander. 
upon the Performance of the Condition; and ſo he ſhall take the Fee- ſimple u 


of the Condition, if the Matters hereafter moved are no Impediment thereto. hae els 
And as to this, it was objected that there are divers Cauſes why the Fee-ſimple ſhall never paſs o, thePlaintiff; 
to Wright. One is, the Clauſe in the Act of Attainder, that Sir Francis Lovel ſhould forfeit to the 
King and to his Heirs all Reverſions whereof he was ſeized the 2 1ſt Day of Auguſt, Which Word 
(forfeit ), it was ſaid, veſts the Fee-ſimple in the King without any Office, and is as much as to ſay, 
that the King ſhall have it by Forfeiture. For the Statute is ſufficient to veſt the Reverſion in the 
King without Office, and if an Office was neceſſary to veſt the Eſtate of Sir Francis Lovel in the 
King, then the Words of the Statute, which ſay that he ſhall forfeit the Reverſion to the King, are 
not ſatisfied, for if he ſhall forfeit it by the Act and by Office alſo, then he ſhall not forfeit it by the 
Act, for if two Things are neceſſary to make the Forfeiture, then the one without the other is not 
ſufficient. And the Act ſays nothing of any Office or Inquiſition, but only ſays that he ſhall for - 
feit, which is as much as to ſay, that he ſhall forfeit by the Act only without other Circumſtance, 
wherein it is implied that the King ſhall be in Poſſeſſion by the Forfeiture by Force of the Act, in 
which Caſe it lies in Averment that Sir Francis Lovel had the Reverſion at the Time of the Act, 
and then the Act conveys it to the King, and there is no Neceſſity for an Office unleſs to charge the 
Officers with the true Value of the Reverſion to be anſwered for in the Exchequer, and the Reve- 
nue of it may be anſwered to the King by Survey or otherwiſe without Office; ſo that the Act, with 
the Averment that Sir Francis Lovel was ſeized of the Reverſion at the Time of the AR, is ſufficient 
© remove the Eſtate out of Sir Francis Lovel, and to veſt it entirely in the King. | 
Then if the Reverſion is veſted in the King, there are four Cauſes why it ſhall not veſt in right 
upon the Performance of the Condition. One is, becauſe there is no Privity between the Leſſee. 
for Life and the King. For when Sir Francis Love] granted to Wright the Leſſee that his Eſtate 
ſhould be enlarged, this Agreement was a Thing which reſted in Privity between the Leſſee of the 
one Part, and the Leſſor and his Heirs of the other Part, and if this Privity is broken on either 


Side, then the Contract is diſſolved. For if the Leſſee had granted his Eſtate to another, and af- Where an Eaate 


terwards Sir Francis Lovel had died without Iſſue, the Fee-ſimple ſhould never have veſted in the i *2en5reale by 
Leſſee nor in his Aſſignee, for his Aſſignee is not privy to the Agreement real, and therefore his dition, the parti- 
Eſtate ſhall not be enlarged. And although Wright the Leſſee was privy to the Agreement real 3 


. A v continue in the 
yet when he has granted his Eſtate to another, he has thereby made himſelf a Stranger to the Re LeſſeeorGrantee 


verſion, for when his Eſtate is gone over to another, then there is no Privity between him and the nn * 


A | : FEE | happens, S. P. 
Perſon in Reverſion, becauſe without an Eſtate there can be no Privity, and therefore the Privity 3 Co.75.a. Vin. 
which exiſted before is by the Grant of his Eſtate diſſolved, in which Caſe Myight ſhall never have gun A. 4 bl. 4. 


n T. d. pl. 4+ 
the Fee upon the Performance of the Condition, for the Fee was appointed to ſettle in right by oo 
6 H Way 


But the © Co. Litt. 187, 


d Becauſe an As + 


> © SeeAnter55(i) 
pon the Performance SeeAt 


" Michaelmas Term 17 & 18 Elizabeth. in C. B. 


Way of Enlargement of his Eſtate, and now he has no. Eſtate to be enlarged, and the Privity went 
out of him along with the Eſtate, and the Grantee of the Eſtate is not privy to the Condition, fo 
that Privity is wanting on every Side, and therefore the ſaid Condition which is an Agreement real 
is diſſolved. And as it may be diſſolved by Failure of Privity on the Part of the Leſſee, ſo, it was 

* Contra $ Co, ſaid, it may be diſſolved by Failure of Privity on the Part of the * Leſſor. For if before the Per- 

Potter ef the k. formance of the Condition he had granted the Reverſion in Fee to another, and Attornment had 

ate on the Part been had, or if he had died without Heir, and the Reverſion had eſcheated, or if there had been 

of the Lefor - any other Removal of the Reverſion to a Stranger by the Act of him who had the Reverſion, or 
tiavedz with by the Act of the Law, the Performance of the Condition ſhould nat have taken away the Rever- 

—— ſion from him to whom it was ſo transferred. And this was reſembled to the Caſes of Privity or 

ſent Caſe, Pot Confidence, and many Caſes were put upon theſe Grounds. As the Caſe of a Feoffee to Uſe who 

= TEE in is diſſeized, and other like Caſes. And fo here inaſmuch as by the Word (forfeit) in the Act the Re- 
fine. verſion was out of Sir Francis Lovel, and veſted in the King, who is a Stranger, and not in the 
ſame Privity as Sir Francis Lovel and his Heirs were before the Performance of the Condition, the 
ſaid Agreement real is diſſolved, ſo that the Reverſion ſhall by no Means be removed or deveſted 
out of the King. | | | | 
But admitting that the Failure of Privity is no Cauſe to break the ſaid Agreement real, but that 
the King ſhall be bound by the Condition as well as Sir Francis Lovel or his Heirs, yet, it was 
ſaid, there is another Cauſe which overthrows Wright's Claim to the Fee-fimple, and that is, be- 
caule it is not ſaved to him by ſufficient Words in the Saving of the Act of Attainder. For the 

b See Co. Litt. Saving to Strangers is but of four Things, which are therein comprehended in four Words. The 

—— firſt is, Right, and that is, where A. has got Poſſeſſion of a Thing which was wrongfully taken 
from B. as by Diſſeizin, Ejectment, and the like, this Claim which B. has to the Thing is termed 

a Right; and this was not the Caſe of Hright the Leſſee here, for nothing was wrongfully taken 

e See Co. Litt, from him. © The next Word is, Title, and that is properly where A. has a lawful Cauſe to have 
3+5- 5 347- b- a Thing which B. has, and he has no Action to recover it, as a Title of Entry for Mortmain, or 

i Keb.24.. for 1 of a Condition; and in our Caſe Mrigbt the Leſſee had no Cauſe to have the Rever- 

1 Mod. 99. ion at the Time of making the Act of Attainder, but he had only a Condition, which might be 

Age Bradt, fo, termed a Poſſibility to have the Reverſion, ſo that he had no Title in Fact. The third Word is, 

ok Action, which is no more than a Suit given by the Law, and in our Caſe there was no Suit given 

© See Co. Litt. to Mright the Leſſee to recover the Reverſion. The fourth Ward is, Intereſt, which Bendloe 

35. d. Po 487. ſajd was Part of an Eſtate in the Land, as a Leaſe for Years, or an Eſtate which a Man has by Ex- 

65915 ecution upon a Recognizance, or the like, and ſuch had not Wrigbt the Leſſee here in the Rever- 
ſion. So that theſe different Words ſhew that it was the Intent of the Makers of the Act to fave 
all Things that were comprehended in the Words, and none other, and in our Caſe the Condition 
is another which does not fall within the Wards, and therefore it is not ſaved; ſo that Wright the 
Lee ſſee is excluded for ever from this Condition, and if the Condition is gone, then the Fee ſhall 

never come to him, for it is the Condition that muſt bring it, which Condition is taken away by 

the Act. | | | 1 

But admitting that the Condition is ſaved by the Word ( Intereſt) or by any of the ſaid other 

Words in the Act of Attainder, yet the Defendant has not ſhewa that Mrigbt the Leſſee was ſuch 

a Perſon as could take Advantage of the Saving. For there is an Exception in the Saving, viz, 

ſaving to every Perſon and Perſous, aud to his or their Heirs, other than ſuch Perſons as by the ſaid Aci 

are attainted, and their Heirs, &c. So that the Saving is not abſolute, but excepts the Perſons 

attainted and their Heirs, and therefore if the Party would enable himſelf to take Benefit of the 

Saving, he ought to aver that he was not any of the Perſons attainted, nor Heir to any of them, 

for the Word (Per/oxs) in the plural Number ſhews that there were others attainted beſides Sir 

Francis Lavel, and Wright the Leſſee might be one of them, or Heir to one of them, for which 

— Reaſon the Defendant ought to have averred that Vrigbt was none of them, and ſince he has not 

M. 3. Es. 4. . done fo, he has not ſhewn that he was fully able to take Benefit of the Saving. And to prove 

bn g. Bie. Cha. This, the Caſe in 8 Ed. 4. was cited, where it was agreed by the Juſtices in the Exchequer-Cham- 

ter de &c. 46. ber, that upon a general Pardon granted to all except thoſe who were adherent to M. and her Son, 

2 (5. if a Man pleads ſuch Pardon he ought to ſhew and ſutmiſe in his Plea that he is none of the Perſons 

and fee theo- excepted, and that he was not adherent to M. and her Son, and ſo of all other Points excepted in 

des. the Pardon, far the Party ought to prove * that he is ſuch a Perſon as can enjoy the Benefit of the 

x Carth, 132 Pardon. And fo ought it to be done in the principal Caſe. Wherefore inaſmuch as the Defendant 

Per cirion. has not averred that H/right was not any of the Perſons attainted, nor Heir to any of them, he has 
not ſhewn him to be able to take Benefit of the Saving. AA 

But admitting that the Condition was ſaved by the ſaid Saving in the Act of Attainder, and that 

Wright had been ſhewn to be a Perſon able to take Benefit ot the Saving, yet there is another 

Cauſe why the Fee-ſimple could not veſt in right preſently by the Death of Sir Francis Love! 

without Iflue, (if fo. be it be granted that the Word (forfeit) in the Act transferred the Reverſion 

gt the Land to the King's Poſſeſſion) and that is, becauſe the Fee-ſimple which was veſted in the 

| King could not be deveſted out of him, and placed in Mrigbt the Leſſee, without Monſtrans de droit, 

2 Antez33(i)and Or Petition, as the Caſe happens. For as the King's Prerogative requires Matter of Record to 


8 bring Land to his Hands, ſo it requires Matter of Record to remove or take it out of him. And 
| | upon 


484 


unn... 


— 


Nichols verſas Nichols. in C. B. 


485 


upon the Monſtrans de droit, or Petition of Right, the Party ſhall have an Amoveas manum directed 
to the Eſcheator, which is in Lieu of an Habere facias ſeizinam upon a Recovery, and until this the 
Fee ought to remain in the King. Then in the principal Caſe when Sir Francis Lovel died without 
Iſſue, the Fee-ſimple was in the King, being conveyed to him by the Word (forfeit) in the Act 
of Attainder, as is {aid before, which cannot be deveſted without the ſaid Circumſtance. And from 
thence it follows, that if the Fee-ſimple could not veſt in right the Leſſee when the Condition was gas y = 
performed, viz. at the very Inſtant when Sir Francis Lovel died without Iſſue, it ſhall never veſt Force of a Con- 
in him, for the Words of the Condition are, that if Sir Francis Lovel ſhould happen to die without asg Me En; 
Iſſue, then he granted the Tenements to HVrigbt in Fee, which Word (then) is an Adverb of at the fame In- 
Time, and the Fee ought to veſt at the ſame Inſtant in which it was appointed, or it ſhall never hen ihe 
veſt. As if a Leaſe is made for Life, and if the Tenant for Life dies, that then the Land ſhall formed, or it 
remain to the right Heirs of F. S. in this Caſe if F. S. is living, his right Heir ſhall never have it, A 
becauſe it cannot veſt when the particular Eſtate is determined, at which Time it ſhall either veſt . Poſt 489 (4). 
So if a Man deviſes Land, and is difſeized, and dies, the Deviſee ſhall never have it, « M. 49 H. 6. 
So here inaſmuch as the 18: el- 23, Per, 
Fee-ſimple could not remove out of the King, and veſt in Wright the Leſſee at the ſame Inſtant co. . 
when the Condition was performed, he ſhall never have it, for afterwards he could not have a Petition 
or Manſtrans de droit, becauſe he had no Right, for the Right which by Poſſibility he might have 
ad was utterly deſtroyed by Reaſon of the King's Seizin, which would not ſuffer the Fee to veſt 
in Wrigbt when it ſhould have done, and thereby the Poſſibility which Wright had to the Fee- ſimple 
was utterly deſtroyed. And thus the Caſe would have ſtood, although the Office had not been 


But that Office, which has Relation to the Time 
of the Title given to the King, fortifies the Seizin of the King, and tends to deſtroy more effec- 


And therefore the Plaintiff, 


* 


or never. 
becauſe it could not veſt in him at the Time of the Death of the Deviſor. 


found in the Iith Year of the preſent Queen. 


tually the Title or Poſſibility which Vrigbt had to the Fee- ſimple. 


Bro. Deviſe 15. 


who derives his Title from the preſent Queen, ought to have Judgment to recover. And of this 
Opinion was Manwood Juſtice, who argued that the Word (forfeit) in the Act of Attainder veſted 
the Fee in the King, and that the Condition was not ſaved by the Saving in the ſaid Act. 


But all the other Juſtices argued to the contr 


Commuſſioners had Authority by the Commiſſion to enquire of Treaſons: 
plead that ſuch a one was indicted 


miſſion. 


miſſioners had 
ſition is void. 


The other Cauſe why the Inquiſition is void, is, becauſe the Commiſſioners have not enquired yy... Peres 
whether Sir Francis Lovel was ſeized of the Reverſion of the five Acres the ſaid 2 1ſt Day of Augyft, is attainted of 


Anno 1 H. 7. or afterwards, and before the 7th Day of November then next following, at which 2 
Day the Act of Attainder was made, for to that Time the Forfeiture only extends. 


much as the Jury was ſtraitned to that Time, and have not found the Seizin within that Time, the _ IN 
Inquiſition is void, for they have found nothing more than that King Henry 8. by Reaſon of the . 
Conviction, Attainder, Act, and Deſcent aforeſaid was ſeized of the ſaid: Tenements in his De- 2 2 
Whereas neither the Act nor all that preceded it could Lap bp | 

make Henry 8. to be ſeized, unleſs Sir Francis Love! was ſeized within the Time aforeſaid, which ng af e 

 Ought to have been found ſpecially and preciſely, and ſeeing it is not, the Inquiſition is void. And 


meſn as of Fee, in Right of his Crown. 


ſuch was the Opinion of the Court. 
found, and the other Points are only to be taken into Conſideration. 


And as to theſe, and firſt as to the Word (forfeit) in the Act of Attainder, all th 


cept Mantweed argued, that the Word (forfeit) did not veſt the Reverſion in 
: | 


| ary. And they took the Caſe in the ſame Light as E ene for thi 
if no Office had been found, becauſe the Office found in the 11th Year of the preſent Queen was Peſendant. 


utterly void for two Cauſes. The one was (which Harper Juſtice greatly relied upon) becauſe it is n 
not ſhe wn in the Replication that the ſaid Richard Prince and the others, before whom the Office t be take 5 
was found, had Authority by the Commiſſion to enquire of the Matter which was enquired by 1 
For their Power ought to have been ſhewn in the Plea, as, that it was enquired before them by ty ought to ew 
the Queen's Commiſſion to them directed to enquire what Lands or Tenements Sir Francis Lovel, ar the Com- 
who was attainted by Parliament ſuch a Day for Treaſon by him committed, had the Day of the — dy the 
Treaſda cotumitted, or afterwards, and before the Act of Attainder, or, that the Commiſſion au- canin en, c 
tRorized them to enquire of all Lands concealed to which the Queen had Right or Title, or in ſome Matters but 
other Manner: their Authority ought to have been ſhewn, as alſo it ſhould have been ſhewn that the 
Inquiſition was purſuant and agreeable to the Authority given by the Commiſſion. As if a Man taken before the 
would plead that ſuch a one was indicted of Treaſon before ſuch Perſons, he' ought to ſhew that the 


icted and arraigned before Juſtices of Peace, he ought to ſay that they drs 
were aſſigned to enquire, hear, and determine Felonies and other Miſdemeanors in the ſame County, 


for Perſons appointed by Commiſſion have no Power but that which is limited to them by the Com- 1 Common 
But if an Inquiſition is pleaded to be taken before the Eſcheator by Virtue of his Office, or tutes to enquire | 

before the Sheriff, or before the Steward of a Leet, touching any thing whereof they have Autho- — __— 

rity by the Common Law or Statutes, there the Party ſhall not ſurmiſe that they had Authority de ſhewn, becauſe 

over the Thing, becauſe they are Officers at the Common Law, ſo that the Authority which they 6,9 

have by the Law is known to the Juſtices, and appears to the Court judicially, but not in the othe 

Cafe, and ſo is the Diverſity. Wherefore inaſmuch as it is not ſhewn by the Plea that the Com- brig 

Authority by the Commiſſion to enquire of the Thing here enquired of, the Inqui- 


> the Perſo at- 
So that the Caſe now ſtands as if no Office had ever been 3 


Where an Inqui- 


to be taken by 
the m. Virtue of a Com- 


Commiſſion to 


where it is 
pleaded to be 


Eſcheator virtute 
officii, or before 


So if a Man would the Sherif, 


ter which they 


are empowered 


Court judicially. 
p Same Diverſity 


of Parliament, 


And fo inaf- and all his Lands 


before the mak - 


tainty of the 
Lands, whereof 


| * the Time 
: imited, ought to 
e Juſtices ex- be preciſely 


. found, or elſe the 
the King, and that Gg u. eee? 
Vide 3 Co. 2. a. Dy. 208. b. in Margine. 


it 


0 — n 44*4«r ! —— — — wh 


486 5 Michaelmas Term 1 4 & 18 Elizabeth. in C. B. 


—— 


_ * 5753. it is not a ſufficient Word to veſt in the King any Freehold in Deed or in Law, but is only effec- 


cap. 20. if a Man tual to veſt a Right or Title in the King, as an Attainder of Treaſon at the Common Law docs. 


— bs And here the Word (forfeit) does no more than if it had been totally left out of the Act, (unleſs 


AQ of Parlia- in the Point of Relation, for the Act ſays that he ſhall forfeit to the King all his Lands which he 


ment, and it 


1 0m 146 had the 21ſt Day of Auguſt laſt paſt, or at any Time afterwards, in which Point of Time the Word 
nated that he has Effect) for, without the Word (forfeit) in the Act, he ſhould have forfeited all his Lands to 
ray cat the King by the Common Law, becauſe he was attainted of Treaſon, for be the Attainder by Sta- 
that was not ſu- tute or by the Common Law, the Forfeiture to the King follows it as the Shadow does the Body 


ficient to veſt any 5 6 
Freehold inDeed (as Dy er termed it). 


2 But although the Act ſays that he ſhall forfeit all his Lands, yet it does not appear what Lands 
Oe found, for Or Tenements he had, and that ought to appear by Record, and is not Matter of Averment, which 
thi Werks (Pol is not ſufficient, for Words without a Record are not allowable to entitle the King, but his Title in 
feſt {cient to Caſes of Treaſon ought always to appear by Record, and where it does not appear by Record what 
veſt: x Right « - certain Land the Party attainted had, the common Law will never adjudge the Freehold in Deed 
8. F. 29H.3. or in Law of any Land to be in the King until Office found. And for Remedy hereof the Branch 


Bro. Charter de of the Act of 33 H. 8. cap. 20. was made, by which it is enacted, that the King ſhall be adjudged 
3 bl 38. in the actual or real Poſſeſhon of Lands or Tenements of Perſons attainted of Treaſon, without any Office 
1 Co. 42-3 or Inquiſition to be found; by which Act this Point is remedied in all Caſes of Treaſon which happen 
2 Rol. R. 3390, after the ſaid Act of 33 H. 8. but not in thoſe which happened before it, as our Caſe did; and if 
E. 5 he Forfeiture only had veſted the Poſſeſſion in the King, this Act would have been in vain. 


2 Leon. 126. * And in the Lord Hungerford's Caſe in 4 Ed. 4. where he was attainted of High-Treaſon by Act 
— © of Parliament, and by the ſame Act it was ordained that all Lands which he had ſuch a Day before 
15. b, Vis Abe, the Act ſhould be forfeited to the King, it was there ſaid that the King might enter without Office 


I. or - Inquiſition found, but Markham Chief- Juſtice of the King's Bench ſaid, ** we will by no 
* „ Means grant that, and fo ſaid other Juſtices. From whence it appears that the Word (forfeit ) 
e :+ did not veſt the Poſſeſſion in the King, nor give him Entry without Office firſt found. And to 
1 5. this Purpoſe Harper Juſtice cited the Caſe in 27 H. 8. Bro. tit. Office devant Eſcheator, pl. 17. which 
e is there put thus. Note by them of the Exchequer, that where a Man is attainted by Parlia- 

ment, and it is thereby ordained that all his Lands ſhall be forfeited, and it is not ſaid that they 

<« ſhall be in the King without Office, there they ſhall not be in the Seizin of the King to grant 

* over without Office, for it does not appear of Record what Lands they are.“ Theſe are the 

Words of the Book, which, he ſaid, ſtrongly enforced and confirmed his Opinion, that the Word 

| (forfeit) in the Act of Attainder here did not veſt the Reverſion in the King without Office found. 
By the Common And it was moved in this Caſe, that if the Poſſeſſion in Deed or in Law of the Lands of a Per- 
tainder of High- Ton attainted of Treaſon ſhall not be in the King before Office found, in whom ſhall it be by the 
Treaſon, an® Courſe of the common Law in the Life of the Perſon attainted, and in whom after his Death? 
found, the Free- And Barbam Serjeant and the Lord Dyer held, that after the Attainder, and until Office found, 
— HE the Freehold and the Fee-ſimple ſhould be in Fact in the Perſon attainted as long as he ſhould live. 
ſon attainted as For as he hath Capacity to take in Deed Lands by a new Purchaſe, fo hath he Power to retain his 


Jong as he lives, 


£5 ne ma antient Poſſeſſions, and he ſhall be Tenant to every Præcipe. But when he dies, the Land can- 


be Tenant to e- not deſcend to his Heir, becauſe the Blood between him and his, Heir is corrupted, and it cannot 


very Præcipe; 


very enge bein the King, becauſe no Office is found; and therefore Barham ſaid, if the Land is held of a 


dies, jf the Land common Perſon, * it ſhall eſcheat to fuch common Perſon, and he ſhall be Tenant in Law before 
: a 


mon Perſon, the Entry to every Præcipe, until Office is found ſor the King: But if the Land is held of the King 


n himſelf, then after the Death of ſuch Perſon attainted of Treafon, the Freehold in Law ſhall be 


Lord of the Fee, in the King until Office is found, in the Nature of a common Eſcheat, and not in the Nature of 


before Ent 7 * "a | ; yr . $5657 . 
0 Eſcheat for Treaſon. From whence it follows, that the Reverſion in Fee in the principal Caſe 


for theKing, and remained in Sir Francil Lovel all his Lifetime after the making the Act of Attainder, and when he 
3 — died without Iſſue, then the Fee veſted in Vrigbt the Leſſee, or elſe it went to the Lord by Eſcheat 


then it hall be (as Barbam ſaid), in either of which Caſes it follows, that the other Points which have been moved, 
ia the King in 


14 vix. whether the Agreement real is diſſolved, and whether the Saving in the Act of Attainder has 


commonEſches? ſaved the Condition, and whether right was ſuch a Perſon as could take Benefit of the Saving, 


dende. are not material, nor at all neceſſary to be conſidered in the Caſe: And from hence it alſo follows, 


> Leon. 126, that the Matter of the Bar is not confeſſed and avoided, nor traverſed, and therefore, it was ſaid, 
o. 52. b. 


Se 5. Judgment is to be given for the Defendant, and againſt the Plaintiff. 

„ See this Point . Nevertheleſs the Juſtices argued to the other Matters which were moved. And as to the Con- 
bene 3 Co. 10. dition, they held that tho' the Reverſion was removed out of the Perſon of the Leſſor, and out 
b, Per Curiam. of his Blood, by his Grant, or by Eſcheat, or by other Cauſe whatever, yet this ſhall not hurt the 
Where an Eſtate Leſſee when the Condition is performed, for the Act of the Leſſor cannot do any Prejudice to the 


is to encreaſe by 


i; ro cncreaſe by Leſſee, but when the Condition is performed, the Fee ſhall veſt in him, and ſhall be diſcharged of 
on, & is notne- all Rents, Recognizances, Conveyances, or other Incumbrances made by the Leſſor after the Con- 


cellary for the 


Privisy of the E dition WAS firft made, or coming under the Leſſor, or under the Condition, or under Felony or Trea- 
hate en the Part ſon, or other Matter done by him. So that there is no Privity requiſite in the Caſe on the Part of 


. * fr . . 2 „* . * . . - . 
or che er" the Leſſor or his Heirs, but the Condition is an Agreement real with which the Land is charged, into 
rime when the Encreaſe happens, ſo that although theReverſion is removed out of the Leſſor, and out of his Blood, by his Grant, Eſcheat, &c. yet the Condition 


remains, and the Encreaſe ſball veſt in the Leſte upon the Performance of the Condition, diſcharged of all Incumbrances ſubſequent to the Condition, S. P. 8 Co. 
75. a. Plowd Quer. & 305, in fine Vin. Abr. tit, Condition T. pl. 26 in Margine, T. d. pl. 4. in Margine, 


whatſoever 


ICI * 
bs _ 
— 


Nichols derſus Nichols. in C. B. „„ 


whatſoever Hands it comes. And to prove this, Ple/ington's Caſe in 6 R. 2. was cited, where a Leaſe * 6 R. 2. Fitz, 
was made for Vears, ſo that upon certain Conditions the Leſſees might have a Freehold, and the Re n 


mat 20, 


verſion was granted by Fine, and a Quid juris clamat was ſued againſt the Leſſees, and there it ful- 1 
ly appears by the Book that the Leſſees ſhould be allowed the Benefit of ſuch Conditions as would or — 
bring the Fee to them, and which were not repugnant to Law, fo that upon the Performance of area 
ſuch Conditions the Freehold ſhould accrue to them, and ſhould be removed out of the Grantee of on, by. STK 
the Reverſion, as well as it ſhould have been out of the Leſſor and his Heirs, if it had remained 2 © Lit. 
in the Leſſor. But the Lord Dyer ſaid that one of the Leſſres in that Caſe claimed the Fee by a ö Perk. & 529. 


. Perk. & 729. 
Condition which was repugnant to the Fine, and therefore he could not have the Fee. And note A* 34 at the 


that Belknap Chief Juſtice there put this Caſe; © if a Leaſe is made for Term of Years, upon Condition — 


that if the Leſſee pays a certain Sum of Money within the Term, then be ſhall have the Fee, and he ac- Nett bene by the 


Repor ter. 


cordingly pays the Money, there he ſhall have the Fee by the Condition, but yet if before the Day of Pay- 
ment the Leſſor levies a Fine to another, the Termor ſhall attern by Proteſtation, and if he pays the Mo- ; 
ney at the Day limited, the Conuſee ſhall have it, and he who was the Termor ſhall have the Freehold. — 2 
From which Caſe it appears that by the Condition the Fee ſball be transferred as wwe.'l from the Grantee 
of the Reverſion, who is a Stranger, as from the Leſſor and his Heirs. And ſo all the Juſtices except 
Manwood held, that the real Agreement, viz. the ſaid Condition, bound all that ſhould come to 
the Reverſion after the Condition was made, whether they were Strangers or Privies in Blood. 

And alſo the ſaid Juſtices argued to the Matter of the Saving in the Act of Attainder. But Harper That where an 
Juſtice was of Opinion, that tho? it ſhould be confeſſed that the Word (forfeit ) veſted the Reverſion in gene, 
the King, yet it was not neceſſary to have any Saving inthe Act. For, he ſaid, when the Makers of-Perſon of Higit 


the Act inſerted the Words, that Sir Francis Lovel ſhould forfeit all the Lands and Tenements 1 
whereof he was ſeized ſuch a Day, it was not their Intent to make any other forfeit or loſe any feirall hisLands, 


Thing but Sir Francis Level only, who had offended, for it would have been a very unjuſt Thing A = 
in them to have inflicted a Puniſhment by the Act upon another who had committed no Offence, ingof the Ri, hts 


which cannot be preſumed to have been the Meaning of the Legiſlature, but their Intent was only A oy. TO 


to transfer the Poſſeſſions of Sir Francis Lovel, who had been guilty of an Offence, to the King, ns in fach 


againſt whom the Offence was committed. So that the Act is no more than an [nſtrument of Con- Cn df de L. 


veyance, whereby the Poſſeſſions of one, Man are transferred over to another, and it is the Office — july 
of Judges to expound the Words of an Act of Parliament ſo as that they may agree with Equity pant ces un 


uniſh thoſe who 


and good Conſcience, and do no Wrong or Injury to a third Perſon, And ſuch Conſtruction a- d innocent. 


| | See Godb. 
grees with the Reaſon of the Common Law, which, altho' it allows many Prerogatives to the 2 Rel. R. 348, 


King, yet will never ſuffer them to hurt others. And therefore, he ſaid, if a Bridge is repair- 34" 


able by a Subject, and it falls to Decay, and the King pardons him from repairing it, yet this No, vie -f 


ſhall not excuſe him, but he ſhall repair it notwithſtanding, becauſe others, viz. all the Subjects of {7* 445 N. 57 


the Realm, have an Intereſt in it. So, he ſaid, if a Man has a Jewel in Pledge for 10 l. and he — 30.3 luft. 


that pledged it is attainted, the King ſhall not have the Jewel unleſs he pays the 10 1. for his; ado rag 
Prerogative * ſhall never prejudice another. * And, he ſaid, in 13 R. 2. the Earl of Kent had a 794. Keb. 14g. 


92. 3 Keb. 14 LY 


Return of certain Cattle in Replevin, and the Owner of the Cattle was attainted, and there it was Loud $35: 
held that the Earl ſhould retain the Cattle againſt the King until he had received Satisfaction for 2 Hawk. P. c. 


the Thing diſtrained for, and the King's Prerogative could not diſcharge the Catile from the Re- NA 
turn, becauſe it could not prejudice another. And upon this Principle we ought to preſume that = Finch 6z. 


the Makers of the Act of Attainder did not intend to do any Prejudice to other Perſons, and there- maine) 
fore that the Condition here ſhould have been ſaved, if there had been no expreſs Saving put in the .f f. p. 6, 
Act. So that in his Opinion it was ſuperfluous and unneceſſary to conſider the Words of the Sav- pl. 4% in Ma 


ing. But if the Act had veſted the Reverſion in the King by the Word (fett), then (it was ſaid) £5; 73 3 
none of the Words in the Saving would have ſaved the Condition here but the Word (Intereſt), 31. in fine. Bel. 


and that would have ſaved it, as the Lord Dyer ſaid, for it ſeemed to him to be an Intereſt, th —— * 
and an Intereſt of and in the Land. But Harper ſaid that a Right and an Intereſt extend to the 3 H. 6. per Ba- 
Thing itſelf, and here Wright the Leſſee had no Right to nor Intereſt in the Thing itſelf, viz. the bing. et Martin, 


„%, Fug, Dette 17. 
Reverſion, for all that he had was an Agreement or a Contract real to have the Reverſion, which is f See Ante 246 


no Intereſt of or in the Thing, and therefore in his Opinion it was not ſaved by the Words of the Y Vin. Abr. tit. 


Saving, if ſo be that the Reverſion had been veſted in the King. | 3 


| | 8 13 K. 2. 13. Bro. Pledges 31. Bellew's C. tit, Diſtreſs fo, 149. T. 12 R. a. Stath. Diſtreſs 3. 
But it ſeems to me that altho' it ſhould be admitted that the Word (forfat) veſted the Reverſion in Noa bene by the 


the King, yet the Word (Right) was ſufficient to ſave the Condition, For (Right) is a general Word, Senor. . 
which may be largely extended, for there is jus recuperandi, jus intrandi, jus habendi, jus retinendi, dition to enlarge 


Jus percipiendi, and jus poſſidendi, and the Word (Right) being joined to (of and in the aforeſaid Te- _—_— ro 


nements) may in a Saving include every one of the aforeſaid Rights, and many others, for he who has Act of Parlia- 


: . . 3 7 : mient be compre- 
Eftovers in the Tenements has a Right to have them, and he who has Common or a Way has a Right Ment © compre- 


' to bave it; ſo that the Word (Right) being put in a Saving may be largely taken, becauſe to ſave the Words (Risb: ) 


Right of a Stranger, who has committed no Offence, ſtands with Reaſen and Juſtice, and to take it a. ie): 


way is contrary to Reaſon and Juſtice, for which Cauſe every reaſonable Mun will extend the Word 345; b. 8 Co, 
(Right) to ſave every Thing which one has or may have of, in, or out of Land. And if this Queſtion $8"; >: * Role 


R. 322. 01. 


had been put to the Makers of the Ad of Attainder, Did you intend to ſave the Condition of Wright the Godb. 313. 


5 . . ” Vi - 7, l . 
Leſſee, tobe was innocent of the Crime of Treaſon, or to take it away ? they would certainly have an- . 


ſwered, 
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ſwered, God forbid that we ſhould take it away. And if it had been further aſked of them, Did you in- 
tend that it ſhould be ſaved in the Word ( Right) ? they would bave anſwered, Yes. Wherefore to ref 
upon the firit? Definition of the Word, and to refer it to a Right left upon a Diſſeizin or other Wrong, 
ſeems to me to be manifeſtly injurious, nam qui hæret in litera, hæret in cortice, he that ſticks to the 
Letter, flicks to the Outfide of the Law, and cannot enter into the inward Senſe and Spirit of it, for 
Want of the Application of Reaſon, and ſuch Perſon is preity much in the ſame Situation with him who 
is commanded to enter into a Houſe, and is obliged to ſtand without, knocking at the Door, and can't 
enter in, becauſe he has not the Key to open the Lock of the Houſe-door, for Reaſon is the Key which 
pierces and opens the Senſe of obſcure Words. So that it ſeems to me (and under Correction be it ſpoken) 
that the Word (Right), which is a general Word, and the Word (Intereſt) which is alſo a general 
Word, may in a Saving be extended to all Conditions, Rents, Profits, and other Things to, in, or out of 
Land. | | | 
Where s Man And as to the Matter of the Averment, Harper ſaid that there was no Neceſſity for ſuch Aver- 
will take Benefit ment that Mrigbt the Leſſee was none of the Perſons attainted, nor Heir to any of them, for it is 
1 not expreſly ſhewn in the Pleading that any other Perſon than Sir Francis Lovel was attainted by 
tions, he muſt the Act; and altho* from the Words of the Saving, which are, 10 all others than to the Perſons 
aver he hes attainted, and their Heirs, it may be collected that others were thereby attainted beſides Sir Francis 
cepted ; but Lovel, yet it is not neceſſary to make ſuch Averment, becauſe #/right the Leſſee was not to take 
where he claims . 1 1 d he ſaid that th w 
noBenefit by the any Thing by the Act, but to retain that which he had before. An al ere was a 
AR, but only to Difference between the Caſe of 8 Ed. 4. before cited and this Caſe here. For when a Man 
il be beg pleads a Pardon, he is to take Benefit by it, becauſe the Treſpaſs, Intruſion, or other Wrong 
before the act, which he has done is pardoned, and if he will have ſuch Benefit, he ought ro make himſelf able 
n $0" ue it, for his Ability precedes the Benefit; but here Wright the Leſſee claimed nothing by 
_-_ Averment. the Act, but claimed to retain that which he had before the Act, in which Caſe if the Act does 
Ent. 246. fl. any Thing, it prejudices him, and defeats his Condition rather than gives him any Benefit, and 


zo. vin abe. ut. therefore the Defendant, who derives his Title under that of right, ſhall not ſhew that which 
I 


* ne hurts himſelf, but the other Side ought to ſhew it, as to ſay that Mrigbt was one of the Perſons 


attainted, for the Party himſelf ſhall not be forced to ſhew that which defeats his own Eftate 
nt * and it ſhall not be intended that Wrigbt was one of the Perſons excepted out of the Saving, unleſs 
it be preciſely alledged, which Allegation ought to come on the Part of him who is to have Be- 
nefit by the Act, and not on the Part of the other. Wherefore Fright the Leſſee ſhall be in- 

tended ſuch a one to whom the Benefit of the Act extends, and ſo the Lord Dyer held. 
Whether an E- Further, admitting that the Word (Forfeit) in the Act of Attainder veſted the Reverſion in the 
OTE King, and that the Condition was ſaved to Vrigbt the Leſſee by the Saving in the Act, or even 
veſtedout of him allowing this not to be ſo, and that the Office was good, then it was debated how right ſhould 
27 Operation of come to the Reverſion, viz. if he ſhould be put to his Petition, or Monftrans de droit, or how 
a Condition, otherwiſe he ſhould come to the Fee- ſimple. And as to this, if ſo be it is admitted that the Word 
2 e * (forfeit) veſted the Reverſion in Deed in the King, then the King's Poſſeſſion was full and perfect 
or other Matter before the Condition performed and the Saving in the Act, and afterwards came the Saving, which 
logs db would remove the Fee-ſimple out of the Perſon of the King, and convey it to right the Leſſee, 
Co. Lit. 354. b. ſo that Mrigbt would have the Fee-ſimple by Means of the Saving, for it was in the King when 
£ a hh the Condition was performed, and it muſt go out of him to Mright by the Condition and by the 
b. 640. Pig, on Saving. But in ſuch Caſe (it was ſaid by the greater Part of thoſe who ſpoke to this Matter) 
RR nas: Wright ought to be put to his Petition, or Monſtrans de droit, or Amoveas manum, and ſo the 
2 And. 114. King's Poſſeſſion ſhould be removed by Record. And the Earl of Northumberland's Caſe in 
5a 40 3 Ed. 4. was cited, wherein this Caſe is put: If a Diſſeizor of Land held of the King commits 
> M.3Ed.4. Felony, and is attainted, and afterwards the Diſſeizee enters, and then Office is found, which 
= SORES e finds the Attainder, and the Seizin of the Perſon attainted at the Time of the Attainder, there it 
pt re was agreed by thoſe who argued on both Sides, that the Diſſeizee ſhall be put to his Petition, and 
Harar, 25. EE that he cannot retain the Land, for the Office 1s true, and the Foundation of the King's Title is 
Matter of Record, in which Caſe the Diſſeizee ſhall be put to his Petition, and he cannot con- 
tinue to hold the Land by his Remitter, becauſe the King ſhall be adjudged to be ſeized from 
the Time of the Attainder, ſo that the Seizin of the King was prior to the Re-entry of the Diſ- 
ſeizee, and therefore his Seizin ought to be removed by Matter of Record. So in the princi- 
pal Caſe if the Word (forfeit) had been ſufficient to have conveyed the Reverſion to the King, 
« Co, Litt. 390. Wright the Leſſee, in order to come to the Fee-firaple, ſhould have been put to his Petition, or 
b. 8 Co. 170. 2. Monſtrans de droit, and by that Means have diſcharged the Hands of the King, becauſe the King's 
3 1 Poſſeſſion was more ancient than the Poſſeſſion of Wrigbt. But in the ſaid Caſe in 3 Ed. 4. it is 
W. Jones 78 held by the better Opinion, that if the Diſſeizce, after the Felony done, and before the Attainder, 
2 wk U. e. had entered, and ſo had been remitted, in ſuch Caſe the Office afterwards found, which found 
454 $3% 3*- nothing but the Seizin of him who was attainted after the Felony done, and not at the Time of 
5 ra 3 Bac, Abr. the Attainder, ſhould not have driven the Diſſeizee to his Petition, for the Diſſeizee had re- en- 
87. Vi. Abr. tered and was remitted before the Attainder by which the King was entitled, © and the Office 
A ſhall not have Relation for the Profits beyond the Time of the Attainder, altho' for the avoiding 
ple 5e ol Incumbrances made by the Party attainted it ſhall have Relation to the Time of the Treaſon 


committed, 


4 
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committed, but not for any Profits, and therefore it ſeems tliat in that Caſe he ſhould not have 
been driven to his Petition, or Monſtrans de droit, but ſhould have avoided all Objections and 
Claims by Anſwer. And this is not like to a Caſe put by Serjeant Loveleſs, which was thus: 
The King's Tenant in capite makes a Leaſe for Life, rendring Rent, and for Default of Pay- 4 Gb. 3:5, 
ment, a Re-entry, and dies, and the Rent is in Arrear, agd the Heir enters for Non payment, 326. 2 Rol. f. 
and afterwards an Office finds the dying feized, and the Tenure in capite, and that the Heir was Fl 
within Age, in this Caſe Loveleſs ſaid that the Entry for the Condition broken was avoided. . And 
there ſeems to be a good Reaſon why it ſhould be 4 becauſe after the Office found the Rent ſhall 
be adjudged to have been always due to the King, and nor to the Heir, and therefore the Entry * M. 10 F4. 4. 
of the Heir for a Thing which was not due to him ſhall, by the Relation of the Office, be adjud- * Pls. Foltz46, 
ed tortious. For in an Action of Treſpaſs brought in 19 Ed. 4. for entering into a Cloſe, and tak- 
ing the Graſs, the Defendant pl-aded that it was found by Office that the Tenemeats eſcheated to 
the King before the Day of the Treſpaſs, and there it ſeems that, as to ſuch Things as ariſe from 
the Land, as the Graſs, and the like, the Action which was well given to the Plaintiff was taken 
-away by the Office found afterwards, which by it's Relation entitled the King thereto, but as to 
the Entry into the Land, or breaking of Fences, which don't ariſe from the Land, nor are any 
Part of the annual Encreaſe of it, the Action was not taken away by the Office. So that the Caſe 
put by Loveleſs differs from the Caſe where the Diffeizee enters before the Attainder, becauſe there | 
the King ſhall have none of the Profits, | 5 
But ſome were of Opinion that the Fee- ſimple, which was veſted in right the Leſſee lr 
Relation higher than the Relation of the Office, ſhould not be taken out of right. For altho' it 
ſhould be adjudged to be in the King, by the Relation of the Office, from the firſt Day of the 
Parliament which attainted Sir Francis Lovel, or altho* the Word (forfeit) in the Act of Attain- 
der ſhould be adjudged ſufficient to veſt it in the King the firft Day of the Parliament, ſo that at 
the Time of the Death of Sir Francis Lovel without Iſſue, which was the Time when the Condition 
was performed, the King ſhould be _— to be ſeized of the Fee- ſimple, chargeable with the 
ſaid Condition by the Saving in the Act, yet it ſeemed to them that when the Condition was per- 
formed, the Fee-ſimple ſhould be immediately © deyeſted out of the King, without Petition, or « Herewith agree 
Monſtrans de droit, or other Circumſtance. For if Wright the Leſſee ought to wait in order to have SIT 
Recourſe to ſuch Circumftances, then the Fee would not veſt preſently, and if it could not veſt s On oh. 
in right preſently, then it ſhould never veſt in him, for if Hright's Eſtate could not be enlarg- ** . 
ed at the Time when the Enlargement was appointed to take Place, it ſhould never be enlarged, Cro. E. — 
As if a Man makes a Leaſe for Life, upon Condition that if the Leſſor dies without Iſſue, the 4 „ 
Leſſee fhall have Fee, and the Leſſee enters into Religion, and afterwards the Leſſor dies without, . p 185 
Iflue, and then the Leſſee is deraigned, in this Caſe he ſhall never have the Fee, becauſe it could a. ante —__ 
not veſt in him at the Time when the Condition was performed. And the Law is the ſame if he _ 
was diſſeized at the Time. Wherefore to avoid the 3 which would attend the bring - 303. 
ing of a Petition, or Monſtrans de droit, or ſuch other Circumſtances, it fhall be adjudged that the 
Fee-ſimple paſſed out of the King, and veſted in Mrigbt the Leſſee at the Inſtant when the Condi- 
tion was perſormed. And Land fhall frequently be deveſted out of the King by the Operation . 5, te neon, 
of the Law or of former Agreements, without Monſtrans de droit, or ſuch Circumſtances. * As cited pra (e). 
if Tenant in Tail diſcontinues in Fee, and the Diſcontinuee enfeoffs the King by Deed inrolled, , ,, Co. 6. Hob. 
and the King leaſes the Land to the Tenant in Tail for Life, the Remainder to his Iſſue for Life, 348. Poſt. 553 
and the firft Tenant for Life dies, the Iſſue is remitted by the Remainder falling upon him, and = 
the Fee-ſimple is deveſted out of the King, and veſted in the Dynor, without Monſtrans de droit, that an Eitate 
or other Circumſtance. So in the principal Caſe the Fee ſhall be develted out of the King by the nh oy nd 
Condition, becauſe of the Inconvenience which would otherwiſe ariſe. And if the Law be fo by Remitter, 
where the Fee was veſted in Deed in the King, a fortiore it ſhall be fo in the principal Caſe, oy pry IP 
where che King was not actually“ ſeized of the Fee at the Time of the Performance of the Con- R. 61g. Held. 
duion, but his Seizin was by the Relation of a 2 Matter to that Time; ſo that in the 3 &. A 


| 2 Co. 83. a. 
principal Caſe there was an abſolute Neceſſity for it to be adjudged that the Fee ſimple was out of Pis- on Kecor, 


the King, which there was not in the ſaid Caſe put in 3 Ed. 4. before cited, where the Diſſeizee * g 
entered before Office found: So that, by the Opinion of ſome, there is a Diverſity between the ,, U. . E. 
Caſes. Caſus. 
And afterwards, becauſe the Condition to enlarge the Eſtate of Mrigbt the Leſſee was good, 

and when Sir. Francis Lovel died without Iflue, the Fee veſted in Wright preſently, and there was 


no Matter of Subſtance to the contrary, the Court gave Judgment for the Defendant, which was 
entered as fo lows. * 


At which Day here came as well the aforefaid Humphry as the aforeſaid Joby by their Attornies 1 . . the 
aforeſaid. Whereupon the Premiſſes being ſeen, and by the Juſtices here more fully underſtood, Record. 
it ſeems to the ſame Juſtices here that the aforeſaid Plea of the aforeſaid Fohn Nichols, by rejoin- 
ing in Manner and Form aforeſaid pleaded, is good and ſufficient in Law to preclude the aforeſaid 
Humphry from having his Action aforeſaid againſt the aforeſaid Foby. Therefore it is conſidered judgment. 
that the aforeſaid Humpbry take nothing by his Writ aforeſaid, but be in Mercy for his falſe 
Claim thereof, and that the aforeſaid John go thereof without Day, &c. | 


A Report 


Gretton. 


8 The Pleadings: Ludford verſus 


A Report of a Judgment given in the King's Bench by the Juſtices of the ſame Court with 

the Aſſent of the Fuſtices of the Common Bench, in Michaelmas Term in the 18th and 

| 19th Years of the Reign of Queen Elizabeth, upon a ſpecial Verdict found in a Bill of 

| | Treſpaſs exhibited in the King's Bench by Henry Ludford ah againſt Thomas 

| Gretton Defendant, for a Treſpaſs done in Land and a Houſe at Poleſworth in the County 

of Warwick. And the Record thereof is entered among the Records of Michaelmas Term 
17 and 18 Elizabeth, Rot. 188. and was as follows, 


Warwick, Ludford complains of Thomas Gretton in the Cuſtody of the Marſhal, &c. of this that he 
4 — the 28th Day of March in the 17th Year of the 4 of the Lady Elizabeth now Queen of 
Re os. 678. England, with Force and Arms, &c. the Cloſe and Houſe of him the ſaid Henry, viz. one Cloſe 
* bordering upon a certain Lane called Hulls-Lane on the Part of the Weſt, and upon another Lane 
leading from Tamporth towards Atherſton on the Part of the Eaſt, and upon a Cloſe called Brod- 
leys-Croft on the Part of the South, and upon the Queen's Highway leading towards a certain Ri- 
ver called the Anker on the Part of the North, and a certain Meſſuage upon the ſame Cloſe firſt 
recited built, at Poleſworth in the County aforeſaid broke and entered, and the Graſs of him the 
ſaid Henry in the Cloſe aforeſaid lately growing to the Value of 20 5s. with his Feet by walking 
trod down and conſumed : And other Wrongs to him did, againſt the Peace of the ſaid Lady 
the * now, and to the Damage of him the ſaid Henry 20 J. and therefore he produces the 

Suit, &c. | | 
To this the Defendant pleaded, not guilty, and the Jury charged upon the Jue gave a ſpecial Ver- 

dict, as follows. 

Special Verdict. Who to ſay the Truth of the within contained being choſen, tried, and ſworn, ſay upon their 
Oath, that long before the Time within written when the Treſpaſs within ſpecified is ſuppoſed to 
be done, Lord Henry late King of England the eighth was ſeized of the Tenements within written 
with the Appurtenances in which, &c. in his Demeſn as of Fee. And being ſo ſeized thereof, 
he by his certain Letters-patent ſealed under his Great Seal of England, bearing Date the 14th 
Day of February in the 36th Year of his Reign, and to the ſame Jurors ſhewn in Evidence, gave 
and granted to one Richard Taverner, Roger Taverner, and Robert Taverner the Tenements within 
written with the Appurtenances in which, &c. among other Things ; to have and to hold the 
ſame Tenements with the Appurtenances among other Things to the ſame Richard, Roger, and 
Robert, their Heirs and Aſſigns for ever, as by the ſame Letters-patent among other Things more 
fully appears, the Eſtate and Title of which ſaid Richard, Roger, and Robert of and in the fame 
Tenements with the Appurtenances the aforeſaid Henry Ludford now has, and at the within writ- 
ten Time when, &c. had in the ſame. And further the ſame Jurors ſay upon their Oath, that 
by a certain Act made in a Parliament of Lord Henry ſometime King of England the fixth in the 
18th Year of his Reign held, it was enacted by the Authority of the ſame Parliament, that what- 
ſoever Warrant from thence afterwards by the ſame then King Henry the fx:h or his Heirs to the 
Chancellor of England for the Time being ſhould be directed, the Day of Delivery thereof to the 
Chancellor ſhould be entered of Record in the Chancery, and that the Chancellor ſhould make 
Letters-patent upon the ſame Warrant, bearing Date the Day of the Delivery of the ſame into the 
Chancery, and not before in any Manner, and that if any Letters-patent from thence afterwards 
ſhould be made to the contrary, then the ſame ſhould be null, void, and of no Effect, as by the 
ſame Act more fully appears. And the ſame Jurors ſay upon their Oath, that before the mak- 
ing of the aforeſaid Letters-patent of the aforeſaid late King Henry the eigbib to the aforeſaid 
Richard Taverner, Roger Taverner, and Robert Taverner in Form aforeſaid made, the ſame late 
King Henry the eighth directed his certain Warrant to one Thomas Wrotefley Knight, then Chancel- 
lor of England, for the making of thoſe Letters-patent to the ſame Richard, Roger, and Robert 
to be done, which ſaid Warrant to the ſame then Chancellor, before the making of the aforeſaid 
Letters-patent, to the aforeſaid then Chancellor was delivered ; and that the Day of the Delivery 
of the lame Warrant to the ſame then Chancellor was not entered of Record in the Court of 
Chancery of the ſaid late King Henry the eighth, according to the Form of the Statute aforeſaid. 
And if upon the whole Matter aforeſaid in Form aforeſaid found it ſhall ſeem to the Court here 
that the aforeſaid Letters-patent of the aforeſaid late King Henry the eighth to the aforeſaid Richard 
Taverner, Roger Taverner, and Robert Taverner in Form aforeſaid made, are good and valid in 
Law, then the ſame Jurors ſay upon their Oath, that the aforeſaid Thomas Gretton is guilty ot 

the. Treſpaſs within written, as the aforeſaid Henry Ludford within againſt him complains, 
and then they aſſeſs the Damages of the ſaid Henry Ludford by Occaſion of that Trei- 
paſs, beſides his Coſts and Charges by him about his Suit in this Behalf expended, to 


30 5. and ſor thoſe Coſts and Charges to 40 5. And if upon the whole Matter aſorcſaid 
| in 


 Ludford ver/#s Gretton. in B. R. | 491 


—— 


in Form aforeſaid found it ſhall ſeem to the Court here that the aforeſaid Letters-Patent of the 
aforeſaid late King Henry the Eighth to the aforeſaid Richard Taverner, Roger Taverner, and 
Robert Taverner in Form aforeſaid made are void in Law and of no Effect, then the ſame Jurors 
ſay upon their Oath that the aforeſaid Thomas Gretton is not guilty of the Treſpaſs within 


written, as he ſame Thomas Gretton within hath alledged. And thereof they pray the Advice 
and Diſcretion of che Court here in the Premiſſes, &c. ws 


T appears by the Record, that the Plaintiff has declared -of his Cloſe and Houſe broken at The CASE. 
I Polejworth in the County of Y/arwick the 20th Day of March in the 17th Year of the preſent Leters-pwent 
Queen Elizabeth. To this the Deſendant pleaded not guilty, And the Jurors charged upon the F e 
Iſſue gave a ſpecial Verdict, viz. That King Henry 8. was ſeized in Fee of the Tenements in 18 l. 6. cp. 1. 


which, Sc. and being ſo ſeized, by his Letters-patent under the Great Seal, bearing Date the 8 
14th Day of February in the 36th Year of his Reign, and to the Jurors ſhewn forth in Evidence, very of the 
gave and granted to Richard Taverner, Roger Taverner, and Robert Taverner, and to their Heirs, 3 _ 
the ſaid Lenements in which, Sc, whoſe Eſtate the Plaintiff had at the Time of the Treſpaſs whereupon they 
done. And further they found, that by a Statute made in 18 H. 6. it was enacted, that of every —m— of 
Warrant thereafter to the Chancellor of England directed, the Day of the Delivery of the ſame to the Record inthe 
Chancellor ſhou'd be entered of Record in the Chancery, and that the Chancellor ſhou'd make Letters- Hie, Non. 
patent upon the ſame Warrants, bearing Date the Day of the Delivery of them into the Chancery, and entry is a | 
not before in any Manner; and if any Letters- patent ſhou'd be thereafter made to the contrary, that Saneellos, fr 
they ſhould be null, void, and of no effect. And the Jurors found, that before the making of which be is 
the ſaid Letters-patent, the ſaid King Henry 8. directed his Warrant to the Chancellor of England Paus con, 
for the making of the ſaid Letters patent to the ſaid Richard, Roger, and Robert, which Warrant 


to the expreſs 


was delivered to the ſaid Chancellor before the making of the ſaid Letters-patent, and that the "oy io Sod 4 
Day of the delivery of the ſame Warrant to the Chancellor was not entered of Record in the 2 Leon. 99, 91. C. . 


Court of Chancery of the ſame King, according to the Form of the ſaid Statute. And if upon 
the whole Matter aforeſaid found it ſhould ſeem to the Court that the ſaid Letters-patent of the ſaid | 
King made to the ſaid Taverners in Form aforeſaid were good and effectual in Law, then the ſaid 
Jurors ſaid that the Defendant was guilty of the Treſpaſs, as the Plaintiff had complained againſt 
him, and then they aſſeſſed Damages, beſides the Coſts, at gos. and for the Coſts at 40s. And 


if it ſhould ſeem to the Court that the ſaid Letters-patent were void, then the Jurors ſaid 
that the Defendant was not guilty of the Treſpaſs, as he himſelf had alledged, and thereof they 
prayed the Advice and Diſeretion of the Court. | 


And upon this Matter the Court took Advice, and conferred with the Juſtices of the Common 
Bench, and the laſt Day of Michaelmas Term, in which the 18th Year of the Reign of the preſent 
Queer ended, (Wray Chief Juſtice being abſent) the other Juſtices declared openly (as I was af- 
terwards informed by thoſe who were of Counſel in the Caſe, and by others, for I went ou: of 
Court before this Matter came on) that it was the Opinions of them, and of the Lord Chief 
Juſtice who was abſent, and of their Companions in the Common Bench, with whom they had 
conferred, that the Letters-patent were good, notwithſtanding the Day of the delivery of the 
Warrant was never entered of Record. For the Act makes void no Letters-patent but thoſe only 
which vary from the Entry of the Day of the Delivery of the Warrant. For the Miſchief at the 
Common Law was in antedating the Patent, that is, in dating it before the Time when the 
Warrant came to the Chancellor to make the Letters-patent, as appears by the Preamble of the 
Act. As if the King had granted any Thing by his Letters-patent the ioth Day of May, and 
afterwards another Perſon had made Suit to him to have the ſame Thing, and had got a Patent 
of it made to him the 2oth Day of May, and ſealed the ſame Day, but had cauſed it to bear Date 
the 1ſt Day of May, by this Patent falſely dated the firſt Patent, which was duly made, would 
have been avoided, * becauſe every Grant by Record hath Relation to the Day of the Date ſpeci- 
fied in the Record, and not to the Time of the Delivery. And herein there is a Diverſity be- 
tween a Deed and a Record, for a Deed of the * Subject has Relation only to the Time of the The Necd of a 
Delivery, and not to the Time of the Date, but on the contrary the King's Charter has Relation v tes 
to the Time of the Date, and not to the Time of the Delivery, becauſe all Matters of Record, Time of the De- 
in Reſpect of their Highneſs, are © preſumed in Law to carry in themſelves abſolute Truth. And ze ie 
therefore none can ſay that the King's Charter was made or delivered at another Time than when of the Date; 61 
it bears Date, no more than a Man may ſay that a Recognizance, or Statute-merchant, or Staple e | 
was acknowledged, or any Writ purchaſed, at another Time than when it bears Date. For King. Ste fame 1 
to aver that it was antedated, or that it was delivered or acknowledged after the Date, tends H.. A. b 37 

to the Diſcredit of the Great Seal, or of Juſtice, or of the Officer of Record who recorded the Criam. Bro. 
Recognizance, or the Statute-merchant, and the like. But the Deeds of Subjects ſhall take Ef- 8 4 

8 55 tet by the Delivery, and as the Party ought to prove the Delivery, ſo there he ought to prove the 4 


Bac, Abr. 197. 
. . . * So g in. Abr. tit. 
Time of the Delivery, and the Date is no Concluſion therein as it is in a Record. And becauſe p,crooatve G. 
i : C. 2. pl. 5 
) a Dy. 3&5. a. Lane 40. Vin. Abr. tit, Faits P. 2. pl. 3. d S. P. 2 Co. 5. a. Salk, 76. e Co. Litt. 117. b. 260. a: 4 Co, 7 1. a. b. 
| 1Leon. 183. Rep. temp. Hardwick 184. 1 Finch 161, 162. | 
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the King's Charter takes Effect from the Date, therefore in order to avoid the Inconvenience 

which might happen if the Patent was antedated, viz. if it bore Date before the Day of the Deli- 

very of the Warrant, and that it might not be fo for the future, the Statute of 18 H. 6. cap. x. 

was made, which remedies the ſaid Miſchief by making the Patent void which varies from the 

Day of the Entry of the Warrant received. But in the principal Caſe there is no Variance, be- 

cauſe there is no Entry made of the Day of the Delivery of the Warrant. But the Juſtices ſaid 

that the Non- entry of the Day of the Delivery of the Warrant was a Contempt in the Chancellor, 

and puniſhable in him, becauſe the Act ordains that the Day of the Delivery of the Warrant to 

the Chancellor ſhall be entered of Record in the Chancery, which the Chancellor ought to ſee 

done. And in ſuch Manner this Offence ſhall be puniſhed, but nevertheleſs the Patent is not 

void, becauſe there is no Variance between the Date of the Patent and the Day of the Delivery of 

the Warrant, as it is ſaid before. | 

Letters-patent And the Juſtices ſaid that they had reſolved upon two other Points touching this Act. The 
are good d of'ig firſt was, that the Patent would have been good, although no Warrant had been made or ſent, 
H. 6. cap. 1. al- For the Great Seal without any other Circumſtance is ſufficient for the Party to whom the Patent 
at all is ſene te is made, and the Warrant is the Chancellor's Diſcharge, for thereby he knows the Will of the 
the Chancellor. King. But a Patent under the Great Seal is good enough by the Common Law, and it is the 


S. P. ſeems to be . 
intimated ante ſureſt Way for the Party to have the Patent without any Warrant, as they ſaid. 


232, at the Top, 
by the Words (where there is a Warrant), a Crompt, J. C. 108. b. 


— getant The other Point was, that if a Patent bears Date after the Day of the Entry of the Delivery of 
of the Act ef x3 the Warrant, in ſuch Caſe it ſhall be good, becauſe it is out of the Intent of the Makers of the 
1 Act, for at the Common Law there was no Miſchief in ſuch Caſe either as to the King or to 
aſter the Day of any other which needed to be reformed, but the Miſchief lay in dating the Patent before the Time 


Entry of the of the Delivery of the Warrant, as it is ſhewn before. And the Act ſeems to ſay as much, for 


Deliv fth 1 _ . 
Warrant to the it ordains that the Chancellor ſhall make Letters-patent upon the ſame Warrants, bearing Date the 


by oe gt Day of the Delivery of them into the Chancery, and not before in any Manner; which Words (and not 
before) are obſervable, for they ſhew that the Miſchief at the Common Law was in dating the Pa- 
tents before the Day of Delivery of the Warrant, and not after. And the Act ſays that if any 
Letters-patent are thereafter made to the contrary, they ſhall be void, which Words (to tbe con- 
trary) are to be underſtood contrary to the ſaid Purview, viz. where they bear Date before the 


Day of the Entry of the Delivery of the Warrant, and not after. Mr IR 
b Vin, Abr. tit. And ſo the Juſtices reſolved that Letters-patent ſhould be good in theſe three Caſes, viz; 


Prongnic 6 where there is no Warrant at all made, and where a Warrant is made and delivered, and the 
Nite, There is Day of Delivery is not entered, and where the Day is entered, and the Letters-patent bear Date 
on after the Day entered. Wherefore here inaſmuch as there was no Entry made F the Day of the 
this Act, which Delivery of the Warrant, in which Caſe there was no Variance in the Date of the Letters-patent 
ny within the Intention of the Statute, the Patent is good, and conſequently the Eſtate of the Plain- 
Caſe of Yillion tiff is alſo good, and the Defendant is a Treſpaſſer. And therefore the Court gave Judgment 


hie tles oat for the Plaintiff, which was as follows. 


where there is a 


Warrant, and | | 3 
the Day of the Delivery of it is entered, and the Patent has no Day of Date, it is good, and is out of the Words and Intent of the Act, and remains at Common Law, 


Ante 231, 232. And ſee Dy, 133. pl. 3. where the Warrant iſſued to the Chancellor bearing Date the 31ſt Day of October, Anno 37 H. 8. and there was a 
Defect or Miipriſion in the Entry of the Day of the Delivery of it, for it was endorſed to be delivered the iſt Day of December, Anno Regii Regis H. 8. omitting the 
| Year of his Reign, and the Warrant was filed among the Warrants of 37 H. 8. and the Lettets- patent made thereupon bore Date the iſt Day of December, Anno 37 
H. 8. in which Caſe (tho! it does not appear by the Book what became of it) it ſeems reaſonable that the Letters-patent ſhould be good, notwithſtanding the Defect in 
the Entry of the Day of Delivery of the Warrant, which (admitting it not to be aided by the filing of the Warrant) can at moſt be taken as a Non-entry, and ſo it 


brings it to the Caſe above adjudged, Queare. 


2 of de At which Day before the Lady the Queen at Veſtminſter came the Parties aforeſaid by their 
* Attornies aforeſaid. Whereupon all and ſingular the Premiſſes being ſeen, and by the Court of 
the ſaid Lady the Queen here more fully underſtood, and mature Deliberation being thereupon 
had, it is conſidered that the aforeſaid Henry Ludford recover againſt the aforeſaid Thomas Gretton 
his Damages aforeſaid by the Jurors aforeſaid in Form aforeſaid aſſeſſed, and alſo 71. for his 
Coſts and Charges aforeſaid to the ſame Henry Ludford by the Court of the ſaid Lady the Queen 
here with his Aſſent of Increaſe adjudged. Which ſaid Damages in the whole amount to 107. 
10s. And the aforeſaid Thomas Greiton be taken, c. | 


A brief 


England, at Dean in the ſaid County of Bedfor 


Grendon here produces in Court, ſealed with the Seals of the aforeſaid George and Roger Barber, = 
Date whereof is the ſame Day and Year) granted to one Thomas Grendon the aforeſaid Advowſon 
of the Church aforeſaid, by the Name of all the Advowſon of their Rectory of Dean aforeſaid, 
and the Advowſon, free Diſpoſition, Right of Patronage and Preſentation of the ſaid parochial 


n A _ — — 


n. 5 nn 


The Pleadings : Grendo 


n verſus the Biſhop of Lincoln, &c. 492 


A brief Report of the Opinions of the Judges of the Common Bench upon divers Points o 
Law ariſing in à Quare Impedit brought there by Roger Grendon Plaintiff againſt the 
Biſhop of Lincoln, and the Dean and Chapter of the Cathedral-Church of Chriſt and 
St. Mary the Virgin in Worceſter, Defendants, which were there argued in Michaelmas 
Term in the eighteenth and nineteenth Years of the Reign of Queen Elizabeth, and Judg- 
ment was given in Faſter Term in the ninetcenth Year of Queen Elizabeth. And the 
Record thereof was entered in Hillary Term 17 Eliz. Rot. 952, and was as follows. 


' Lone, 


TH O MAS Biſhop of Lincoln, and the Dean and Chapter of the Cathedral Church of Chriſt and 
the bleſſed Mary the Virgin in Worceſter, were ſummoned to anſwer Roger Grendon Gentleman 


Raſt,Ent.497.b. 
of a Plea, that they may permit him to preſent a fit Perſon to the Church of Dean, which is W. Bendl.n93. 


vacant and belongs to his Donation, &c. And whereupon the ſame Roger by Roger Giſſe his 


| 4 
Attorney ſays, that whereas Lord Edward late King of England the Sixth was ſeized of dae 44. 


vow ſon of the Church aforeſaid as of a Groſs by itſelf, as of Fee and Right, in Right of his Crown 
of -England, and he being ſo thereof ſeized, to the ſame Church, being vacant, preſented one 
William Chamberlain his Clerk, who on the Preſentation of him the ſaid Jate King was admitted, 
inſtituted, and inducted into the ſame, in the Time of Peace, in the Time of him the ſaid late 
King. And he the ſame late King being fo ſeized of the Advowſon aforeſaid, died of ſuch his 
Eſtate thereof ſeized, without Heirs of his Body iſſuing, after whoſe Death the Advowſon afore- 
faid deſcended to Lady Mary late Queen of England, as Siſter and Heir of the ſaid late King, 
whereby the ſame late Queen was ſeized of the Advowſon aforeſaid as of a Groſs by itſelf, as of 
Fee and Right, in Right of her Crown of England. And ſhe being ſo thereof ſeized, ſhe the 
ſame late Queen the 3oth Day of June in the 1ſt Year of her Reign, at the Caſtle of Farnbam in 
the County of Surry, by her Letters- patent (which the ſame Roger Grendon here produces in Court, 
ſealed under the Great Seal of the ſame late Queen of England, the Date whereof is at the afore- 
faid Caſtle of Farnham the ſame Day and Year) gave and granted to one George Rotherham of Farley 
in the Pariſh of Luton in the County of Bedford Gentleman, and to Roger Barber of the ſame Town 
and County Yeoman, the Advowſon aforeſaid, by the Name of the Advowſon, Donation, free 
Diſpoſition, and Right of Patronage and Preſentation of the Rectory and parochial Church of Dean 
aforeſaid ; to have, hold, and enjoy the aforeſaid Advowſon, Donation, free Diſpoſition, Right 
of Patronage and Preſentation of the ſaid Rectory and parochial Church of Dean aforeſaid to the 
aforeſaid George and Roger Barber, their Heirs and Aſſigns for ever. By Reaſon of which ſaid 
Letters · patent they the ſame George and Roger Barber were ſeized of the Advowſon of the Church 


aforeſaid as of a Groſs by irſelf, as of Fee and Right. And the Mid George and Roger Barber 


being ſo ſeized thereof, they the ſame George and Roger Barber the 28th Day of September in the 
firft and ſecond Years of the Reign of Lord 9 and the ſaid Lady Mary late King and Queen of 


by their certain Writing (which the ſame Roger 


Church of Dean aforeſaid, with its Rights and Liberties whatſoever; to have, hold, and enjoy 
the aforeſaid Advowſon, Donation, free Diſpoſition, Right of Patronage and Preſentation of the 


ſaid Rectory and Church aforeſaid, to the ſame Thomas Grendon, his Heirs and Aſſigns for 


ever, to the proper Uſe and Behoof of the ſaid Thomas, his Heirs and Aſſigns for ever. By 
Reaſon of which ſaid Grant the aforeſaid Thomas was ſeized of the aforeſaid Advowſon of the 
Church aforeſaid as of a Groſs by itſelf, as of Fee and Right, and he being ſo thereof ſeized, he the 
ſame Thomas at Shefford in the County of Bedford aforeſaid died of ſuch his Eſtate thereof ſeized, 
after whoſe Death the aforeſaid Advowſon of the Church aforeſaid deſcended to the ſame Roger 
Grendon, as Son and Heir of the aforeſaid Thomas, whereby he the ſame Roger Grendon was ſeized 
of the aforeſaid Advowſon of the Church aforeſaid as of a Groſs by itſelf, as of Fee and Right, 
and afterwards the Church aforeſaid became vacant by the Deprivation of the aforeſaid //i//;am 
Chamberlain, and yet is vacant, and on that Account to him the ſaid Roger Grendon it at preſent 


8 

belongs to preſent a fit Perſon to the Church aforeſaid ; and the aforeſaid Biſhop and Dean and 

Chapter 
4 P 


Bedf. 
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Chapter him the ſaid Roger do unjuſtly hinder. Wherefore he ſays that he is damnified and has 
Damage to the Value of 1007. and therefore he produces the Suit, &c. 

And the aforeſaid Biſhop, Dean and Chapter by William Paine their Attorney come and de- 
fend the Force and Injury when, Sc. And the ſame Biſhop ſays that he has not nor claims to 
have any Fhing in the Church aforeſaid, nor in the Advowſon of the ſame, unleſs Admillion, 
Inſtitution, and Deſtitution of Petſons to the ſame Church, as Ordinary of the ſaid Church; and 
this he is ready to verify, wherefore he prays Judgment if the aforeſaid * by Grendon, without a 
ſpecial Hindrance in the Perſon of him the ſaid Biſhop in this Behalf to be aſſigned, his Action 
aforeſaid againſt him ought to have, &c. And the aforeſaid Dean and Chapter ſay that the afore- 
ſaid Roger Grendon his Action aforeſaid againſt them ought not to have, becauſe they ſay that long 
before the aforeſaid late King Edward the Sixth had any Thing in the Advowſon aforeſaid, Lord 
Henry late King of England the Eighth was ſeized of the ſame Advowſon as of a Groſs by itſelf, as 
of Fee and Right, in Right of his Crown of England. And he being fo ſeized thereot, to the 
Church aforeſaid, being vacant, preſented one Edmund Haltman his Clerk, who on the Preſenta- 
tion of him the ſaid late King Henry the Eighth was admitted, inſtituted, and inducted into the 
ſame in the Time of Peace, in the Time of the ſame late King Henry the Eighth. And he the 
ſame late King being ſo ſeized of the Advowſon aforeſaid, died of ſuch his Eſtate thereof ſeized, 
after whoſe Death the Advowſon aforeſaid deſcended to the aforeſaid late King Edward the Sixth, 
as Son and Heir of the ſame late King Henry the Eighth, whereby the ſame late King Edward the 
Sixth was ſeized of the Advowſon aforeſaid as of a Groſs by itſelf, as of Fee and Right, in Right 
of his Crown of England. And being ſo thereof ſeized, he the ſame late King Edward the Sixib 
the 22d Day of May in the 1ſt Year of his Reign, at Meſtminſter in the County of Midaleſex, by his 
Letters-patent (which they the ſame Dean and Chapter produce here in Court, ſealed under the 
Great Seal of the ſame late King Edward the Sixib, the Date whereof is at Veſtminſter aforeſ.id 
the ſame Day and Year) of his certain Knowledge and meer Motion gave and granted to the ſame 
Dean and Chapter the Advowſon aforeſaid, by the Name of the Advowſon, Donation, Right of 
Patronage and Preſentation of the aforeſaid Church and Rectory of Dean in the County of Bed- 
ford, among other Things; to have, hold, and enjoy the Advowſon aforeſaid to the ſame Dean 
and Chapter and to their Succeſſors for ever. And further the ſame late King Edward the Sixth 
by his ſame Letters-patent of his ſpecial Grace, and certain Knowledge, and meer Motion, and 
by his Royal Authority ſupreme and eccleſiaſtical which he then enjoyed, for himſe:f his Heirs 
and Succeſſors granted and gave Licenſe to the ſame Dean and Chapter, and to their Succeſſors, 
that they the ſame Dean and Chapter, and their Succeſſors, the Rectory of the Church atore- 
ſaid, whenſoever by Death, Reſignation, or Deprivation, or in any other Manner whatever it 
ſhould happen to be vacant, immediately to their own proper Uſes ſhould and might hold to 
them and to their Succeſſors for ever, without Moleſtation or Hindrance of the ſame late King, 
his Heirs or Succeſſors, and this without any Preſentation, Induction, or Admiſſion of any In- 
cumbent to the ſame Rectory from thence forwards to be made. And further the ſame late King 
by his ſame Letters-patent willed, and of his certain Knowledge and meer Motion, and by his 
Authority aforeſaid which he then enjoyed, for himſelf, his Heirs and Succeſſors, the aforeſaid 
Rectory and Church of Dean aforeſaid, as from thenceforth it ſhould happen to be vacant, as it 
is ſaid above, and all and ſingular Manors, Meſſuages, Lands, Tenements, Rents, 
Reverſions, Services, Glebes, Tithes, Oblations, Penſions, Portions, Fruits, Profits, Commo- 
dities, Emoluments, Poſſeſſions, and Hereditaments whatſoever, with all their Appurtenances, 
as well Spiritual as Temporal, to the ſame Rectory and Church, ſo as is aforeſaid being vacant, 
in any wiſe belonging or appertaining, to the ſame Dean and Chapter and their Succeſſors, and to 
their ſaid Cathedral Church appropriated, conſolidated, united, and incorporated: To have, 

hold, enjoy, and convert the ſame Rectory and Church of Dean aforeſaid, and all and ſingular 
the Premiſſes to the ſame Rectory and Church belonging and appertaining, to the ſame Dean and 
Chapter and their Succeſſors (as is aforeſaid) to their own proper Uſes, without any Preſentation, 
Nomination, Induction, or Admiſſion of any Incumbent or Incumbents to the ſame Church from 
thence forwards to be made, as by the ſame Letters-patent among other Things more fully ap- 
| pears. By Reaſon of which ſaid Letters-patent they the ſame Dean and Chapter were ſeized of 
the Advowſon aforeſaid as of a Groſs by itſelf, as of Fee and Right, in Right of their Cathedral 
Church aforeſaid. And they the ſaid Dean and Chapter being ſo ſeized thereof, the aforeſaid 
Edmund Haltman the fixth Day of November in the fourth Year ot the Reign of the aforeſaid King 
Edward the Sixth at Dean aforeſaid died, after whoſe Death the Church aforeſaid became 
vacant, whereby they the ſame Dean and Chapter immediately after the Death of the ſame Edmund 
Haltman became Parſons of the ſame Church, and the aforeſaid Rectory and Church of Dean afore- 
{aid to their own proper Uſes held and yet hold, and thereof then immediately and always aaa wen 
| 2 | ave 
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have been and yet are ſeized in their Demeſn as of Fee, in Right of their Cathedral Church afore- 
ſaid. And after the Death of the aforeſaid Edmund, the aforeſaid late King Edward the fixth pre- Vide Hob. 167, 
ſented the aforeſaid William Chamberlain as his Clerk to the Church aforeſaid. Which ſaid Preſenta- 
tion, Admiſſion, and Inſtitution of the ſame William to the ſame in the Declaration aforeſaid above 


ſpecified were void and of no Effect in Law, becauſe the aforeſaid Church then was full of them the 


aforeſaid Dean and Chapter. And this they are ready to verify, wherefore they pray Judgment if 
the aforeſaid Roger Grendon his Action aforeſaid againſt them ought to have, c. | 


And the aforeſaid Roger as to the aforeſaid Plea of the aforeſaid Biſhop above pleaded, for that 
the ſame Biſhop claims nothing in the Church aforeſaid, nor in the Advowſon of the ſame, unleſs 
Admiſſion, Inſtitution, and Deſtitution of Perſons to the ſame Church, as Ordinary thereof, prays. 
Judgment, and a Writ to the Biſhop, Sc. Therefore it is conſidered that the aforeſaid Roger re- 
cover his Preſentation againſt the aforeſaid Biſhop to the Church aforeſaid, and have a Writ to the 
ſame Biſhop, that notwithſtanding the Claim of the ſaid Biſhop, he admit a fit Perſon to the 
Church aforeſaid on the Preſentation of the ſaid Roger, &c. And nothing of Mercy of the ſaid 
Biſhop, becauſe he excuſes himſelf of Hindrance, &c. But let Execution thereof ceaſe until the 
aforeſaid Plea between the ſame Roger and the aforeſaid Dean and Chapter be determined, Qc. 
And as to the aforeſaid Plea of the aforeſaid Dean and Chapter above in Bar pleaded, he the 
ſame Roger ſays that that Plea is inſufficient in Law to preclude him the ſaid Roger from having 
his Action aforeſaid againſt the ſame Dean and Chapter, and that he to that Plea in Manner and 
Form aforeſaid pleaded has no Neceſſity, nor is by the Law of the Land bound to anſwer. 
And this he is ready to verify, wherefore for Want of a ſufficient Plea in this Behalf made, he 
the ſame Roger prays Judgment, and a Writ to the Biſhop. | 
And the aforeſaid Dean and Chapter, for that they have above alledged ſufficient Matter in 
Law to preclude the aforeſaid Roger from having his Action aforeſaid againſt them, which they 
are ready to verify, which ſaid Matter the aforeſaid Roger does not deny, nor thereunto in any 
wiſe anſwer, but that Averment wholly refuſes, they the ſame Dean and Chapter pray Judgment, 
and that the aforeſaid Roger may be precluded from having his Action aforeſaid againſt them, &c. 

And becauſe the Juſtices here will adviſe themſelves of and upon the Premiſſes before they give 
Judgment thereon, Day is given to the Parties aforeſaid here until from the Day of Eaſter in fifteen 
Days, to hear their Judgment thereon, becauſe the ſame Juſtices here thereof not yet, tc. 


Ir appears by the Record, that the Plaintiff has declared that King Edward 6. was ſeized of the The CASE: 

Advowſon of the Church of Dean as of a Groſs by itſelf, as of Fee and Right, in Right of his The King being 
Crown, and the ſame being vacant, he preſented to it one William Chamberlain his Clerk, who tea n Kate 
was admitted, inſtituted, and inducted. And the King died, and the Advowſon deſcended to ot e 6 
Queen Mary, who in the firſt Year of her Reign granted it to George Rotherham and Roger Barber, Letters palentto 
and to their Heirs, who granted it over by Deed in the firſt and ſecond Years of Philip and Mary 2*a» and Chap- 
to Thomas Grendon and to his Heirs, who died thereof ſeized, and the Advowſon deſcended to Church is full, 

Roger Grendon the Plaintiff, as his Son and Heir; and afterwards the Church became vacant by aud that they 


the Deprivation of the ſaid Chamberlain, whereby it belonged to the Plaintiff to preſent, and the = Jy 


Defendants diſturbed him. To this the Biſhop pleaded that he claimed nothing but as Ordinary. #9 Cee 
And the Dean and Chapter ſaid, that long before the ſaid King Edward 6. had any Thing in the it becomes void, 
Advowſon, King Henry 8. was ſeized of the ſaid Advowſon as of a Groſs by itſelf, as of Fee in ue proper 
Right of his Crown, and being ſo ſeized he preſented one Edmund Haltman his Clerk, who on his and their Suc- 
Preſentation was admitted, inſtituted, and inducted; and the King died ſeized, and the Advowſon "5 for ever, 
deſcended to the ſaid King Edward 6. and he being ſeized thereof, the 22d Day of May in the tation, &c. of 
firſt Year of his Reign, by his Letters-patent ſhewn forth, of his certain Knowledge and mere my 
Motion gave and granted the ſaid Advowſon to the ſaid Dean and Chapter, to have and to hold tory at any Time 
to them and to their Succeſſors for ever. And further the ſame King of his ſpecial Grace, certain 1 | 
Knowledge, and meer Motion, and by his royal Authority ſupreme and eccleſiaſtical which he then dates, unites, and 
had, for himſelf and his Succeſſors granted and gave Licenſe to the ſame Dean and Chapter and to 8 
their Succeſſors, that whenſoever by Death, Reſignation, Deprivation, or in other Manner the Church, and all, 
ſaid Church ſhould be vacant, the ſame Dean and Chapter and their Succeſſors might immediately _— 


* 


, to them and 


hold the Parſonage of the ſaid Church to their own proper Uſe to them and to their Succeſſors for r 
ever, without Moleſtation or Hindrance of the ſame King, his Heirs and Succeſſors, and that 8 if 
without any Preſentation, Induction, or Admiſſion of any Incumbent to the ſame Parſonage from *Þis i: * 200d 
thenceforth. And further the ſame King willed and granted of his certain Knowledge and mere 8. C. N. Bendl. 
Motion, and by his Authority aforeſaid which he then had, for himſelf his Heirs and Succeſſors to 293: With 
the ſame Dean and Chapter and to their Succeſſors, and to the ſaid Cathedral Church appropriated, 1 EIS 
conſolidated, united, and incorporated the aforeſaid Parſonage and Church of Dean, as it ſhould 27 2 22 2 
afterwards happen to be void, as is aforeſaid, and all Meſſuages, Lands, Tenements, Gs 


| Glebes, S . 
Tithes, and Hereditaments whatſoever, as well ſpiritual as temporal, to the ſame Parſonage and -4 7 peer 2 


Church, L 2 Hh 
1 gur 
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Chutch;- ſo as is aforeſaid being vacant, in any Manner appertaining; to have, hold, enjoy; and 
convert the fame Parſonage and Church of Deau, and all other the, Premiſles, to the ſaid Dean 

and, Chapter and to their Succeſſors, as is aforeſaid, to their own proper Uſe, without any Preſen- 
tation, Nomination, Induction, . or Admiſſion ot any Incumbent to the ſame Church from thence. 

forth, as by the ſame Letters-patent among other Things appears. By Force of which Letters- 
patent the. ſaid Dean and Chapter were ſized of the faid Advowſon as of a Groſs by itſelf, as of 
Fee, in Right of their Cathedral Church. And they being ſo ſeized, the ſaid Haltman died the 
6th Day of November in the 4th Year, of the Reign of the ſaid King Edward 6. by whole Death the 
Church became void, whereby the ſaiq Dean and Chapter immediately after the Death of the ſaid 
Haltman became Parſons of the ſaid Church, and the ſaid Parſonage and Church of Dean to their 
on proper Uſe held and yet hold, and thereof then immediately and ever ſince have been and yet 
are ſeized in their Demeſn as of, Fee, in Right of their Cathedral Church. And after the Death of 
the ſaid Edmund Hallman the ſaid King Edward 6, preſented to the ſaid Church the ſaid Chamberlain 
as his Clerk, which Preſentation, Admiſſion, and Inſtitution of the ſaid; Chamberlain thereto ſpeci- 
fied in the Count was void and ot ng Eitect in Law, becauſe the ſaid Church was then full of the 
ſaid Dean and Chapter. And thereupon they demanded. Judgment. And the Plaintiff, as to the 
Biſhop's Plea, prayed Judgment, and had it, but Execution thereof to ceaſe until the Plea between 
the Plaintiff and the Defendants was determined. And as to the Plea of the Dean and Chapter, he 

demurred in Law. 4 aid has 4 3 272 | 

And the Matter was argued at the Bar and alſo at the Bench in Michae/mas Term in which the 18th 
Year of the Reign of Queen Elizabeth ended, ard the 19th Year of her Reign began. And I heard 
the whole Argument of Dyer Chief Juſtice, and a great Part of the Arguments of each of the other 

Where a Tis Juſtices; And Exception was taken to the Bar, becauſe the Plaintiif after the Preſentation of Kin 
lodeed in the Edwards, has alledged a dying ſeized in the ſame King, and a Deſcent to Queen Mary, which, altho? 
NY Bhs it was a Thing material, is not traverſed by the Plea in Bar, nor fully anſwered, but only by a Mat- 
Bar deus Mat- tex Which amounts to no more than an argumentative Anſwer, v/z. by the Grant of King Edward 6. 
terofLaw,which, and the Appropriation, which is an affirmative Plea, and does not confeſs and avoid the dying 


hen it ſhall be . BY f 8 x ve. 
— 2 by ſeized, nor traverſe it, but is only an Argument that King Edward 6. did not die leized, for which 


_— Reaſon the Plea in Bar is not ſufficient. EET 
gation inthe But the whole Court was of Opinion, againſt this Exception. For whether upon the Matter diſ- 


1 cloſed King Edward 6. died ſeized, or not, is. Matter of Law. F or if his Preſentation of William 
Caſs. the Deep. Ci erlain was,no Ulurpation, nor, gained any Patronage to him, from thence it follows that he 
Uraverſe the Mat. did not die ſeized, and if on the other Hand it did gain him any Patronage, then it follows from 
terſy/alledged: thence that he did die ſeized. So that this is Matter which is properly to be cleared up by the 
— e Court. And if the Defendants had taken a Traverſe in their Plea in Bar, they would have brought 
Lit, R. 13. the Trial of this Matter to a Jury, who are to try Matters of Fact, and not Matters of Law, as 
this is here, for that which would come before a Jury to prove the Deſcent in this Caſe is Matter 
of Law, which is more proper to be tried by the Court than by a Jury, For which Reaſon the 
Plea in Bar is good. And io in all Cafes where a Thing is materially alledged, and the other Party 
comes in, and ſhews Matter of Law, which, when the Law ſhall come to be known, proves that 
the Matter before alledged is true or falſe, a Traverſe ſhall never be taken for the Reaſon above 
* given. Wheretore the whole Court held that the Bar was good as to this Point. ar 
The Diviſion of ; And;as to the Matter in Law, it was digeſted into divers Points., Firſt, what Perſon. is capa- 
the Matter. ble of an Appropriation ; ſecondly, what Perſons may make an Appropriation, and how many 
__ evght to aſſent to it; thirdly, at what Lime an Appropriation. may be made, viz. if it may be 
made as well when the Church is full las when it, is void; fourthly, if an Uſurpation may be had 
upon a Parſon Imparſonce, and if by the Uſurpation of a Stranger the Church may be diſappro- 
pPriated; and laſtly, if all the Things requiſite concur in the Appropriation here pleaded. 
Point. And as to the firſt Point, the Jultices were of Opinion that none but a ſpiritual Body politic or 
1Yy ig: common cprporate, which hath Succeſſion, is capable of an Appropriation. For the Effect of an Appropri- 
1 Rudy ation, as to its original Inſtitution, was to make lomebody perpetual Incumbent, and as ſuch to 
d capable of have the Rectory, and the Houles, Glebe, and Tithes which are Parcel thereof. And in that he 
ny zroptia- is made Parſon, he has the Cure of the Souls of the Pariſhioners, in which Caſe he ought to be 
8 * a ſpiritual Perſon: For as a Patron ought to preſent to a Church a ſpiritual and not a temporal 
17 Lay-man. Perſon, fo for the ſame Reaſon an Appropriation ought to be made to a ſpiritual and not to a tem- 
inch 420. poral Perſon, * for the one has Cure ot Souls as well as the other, and there is no Difference between 
W. Jones 184. them but that the one is Parſon for Life, and the other and his Succeſſors are Parſons for ever. 
a And therefore Appropriations were originally made to Abbots, Priors, Deans, Prebendaries, and 
'd 2 Rol. Abr. ſuch others who could miniſter the Sacraments and perform divine Service, and to none elſe. 
34-3 And upon this Principle, it was originally taken, that ſuch Parſons Imparſonees could not grant 
priations were Over their Eſtates to any other, for at this Day an Incumbent of a Parſonage preſentable cannot 
made to (oleCor- . 
porations ſpiri- grant over his Incumbency to another, although he may make a Leaſe of the Glebe and Tithes, 


tual, who could | | 
adminiſter the Sacramente, and perform divine Service, as Abbots, Priors, Deans, Prebendaries, &c, S. P. 1 Rol. R. 455. at the Bottom, 2 Rol. Abr. 348. L. pl. 1. 


but 
8 
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_— Grendon zer/us the Biſhap-of Lincoln, &c. in C B. 497 


but he ought to reſign, and then the Patron and Biſhop may make a new Incumbent; To that the = 
Incumbency, which is a ſpiritual Office, cannot be granted over to another; and by the ſame Rea- oer. S. v. Hob. 
ſon a perpetual Incumbent could not originally grant over to another his Eſtate, which contains 37. Wat 


"a. 


the Incumbency and the Rectory itſelf, which was the Revenue of the Incumbent. * And upon — 


this Ground is the Say ing of Herle in 3 Ed. 3. where a Quare Imp dit was brought againſt the Prior « Ste Watt 


of St. Jobn's Jeruſalem in England, (to whom the Poſſeſſions of the diſſolved Order of Templars, l. Incumb, 
who had certain Partonages appropriated to them, were conveyed), upon a Diſturbance: to preſent. f 


to a Church which was appropriated by the Earl of Richmond to the ſaid Templars, and there Berle, b. l. 18 


| ſaid, if the Templars after the Appropriation had granted over their Eſtate of the Appropriation Fitz. Grant 70. 


to Hoſpitalers, the Hoſpitalers ſhould not thereby have had the Appropriation, for it was granted * 
only to the Templars, who could not by their Deed make an Appropriation to others; and he ſaid: 


further, that that which was appropriated to the Templars was become diſappropriateiby the 
* Diflolution of their Order; wherefore it was thereupon ſaid to the Court, that the ſame Eſtate ©: P. Pot 301 


. 1 : 4) and ſee th 
which the 1 emplars had was conveyed to the Prior of St. John's by the Grant of the Pope, and;/voks there 


of the King, and by Parliament. So that by the Opinion of Herle an Appropriation could not be . 
transferred from one to another. And not without great Reaſon, for it contains a perpetual Iu- 
cumbency (which is a ſpiritual Function) appropriated to a certain ſpiritual Perſon, which could 


not by Law be removed from them to whom the Church was firſt appropriated, by any Grant after- 
wards to be made by them. | 5 1 


And although originally Appropriations were only made to ſuch ſpiritual Perſons as could miniſ rex Ap- 
"PWT" ” . . . zriations 
ter the Sacrameuts, and perform divine Service, as Abbots, Priors, Deans, and ſuch like, yet in be 


were made to 


Proceſs of Time they began by Deyrees to ſhake of that Reſtraint, : and were afterwards made to friritual Corpo- 
. 3 1 1 0 rations aggregate, 
others, as to Dean and Chapter, (which is a Body corporate conſiſting of many Perſons, which | 


whocannot all 


Body together cannot ſay divine Service) and to Nuns, (who were Prioreſſes of any Nunnery, 1 _ 
and could not miniſter the Sacraments, nor ſay divine Service to the Pariſhioners) which was 


to Dean and 


grande nefas, as Dyer termed it; and this was done under the Pretence of maintaining Hoſpitalicy, Chapter, and at 
| lat to Nuns. 


And in order to ſupply theſe Defects in the Perſons to whom ſuch Appropriations were made, who S. b. 1 Rel. R. 


could not themſelves perform Divine Service, a © Vicar was afterwards deviſed, who was deputed *55» f. Abr. 
to Priors, or to Dean and Chapter, and at laſt to Abbors themſelves, and to others, to ſay divine 348. pl. 3 
Service for them, and he had but a ſmall Portion allotted him, and they to whom the Appropri- 42 Rol. R. 98. 
ations were made retained the great Revenue, and did nothing for it, and as the Revenue de- Palm: 113. 
y * mu al iv. 4 | Ark. a | F 2 Rol. Abr. 348. 
cayed, fo did Preaching and Hoſpitality in the Parſonage, and other good Works, which was a . 4. 1 Mod. 13. 
great Miſuſe, as it ſeemed to the Judges. And all this was done under Pretence of Hoſpitality, 2 
which in Fact was the Ruin of Hoſpitality, and eſpecially in' the Pariſh, where it ſhou'd chiefly 7. 
be kept up. But yet ſuch Appropriations were never made but to a ſpiritual Body, and which 
had Succeſſors and not Heirs, 'in” which Succeſſion the Patronage, Incumbency, and the Fruits of 
the Benefice might for ever. remain, and a Marriage was made between them (as the Lord Dyer 
termed it), ſo that the one ſhould not be divorced or ſeparated” from the other at any Time. | 
* And in order to pertect ſuch Marriage, it was requiſite that the Patronage, which is another? Watf. Compl. 
Thing than a ſpiritual Body, fhould be in ſuch ſpiritual Body politic or corporate which ſhould be mt: 19“. 
perpetual Incumbent, for the Patronage is a Thing temporal, to which the In:umbency. which is 
a T hing ſpiritual ought to be conjoined, and that canno. be if they are in ſeveral Hands, for Sepa- 
ration and Conjunction are directly oppoſite and contrary to each other. Wherefore a ſpiritual 
Body politic or corporate, being the Patron, is only capable of an Appropriation. | 
As to the ſecond Point, vr what Perſons may make an Appropriation, and how many in 2 Point. 
Number ought to aſſent to it; all the Juſtices unanimouſly agreed that the Ordinary, the Patron, hee be wich 
and tlie King ought to agree to it, and theſe are Acores fabulæ, as Dyer termed them. And fir{t the Aſent of the 
the Ordinary inferior or ſupreme ought to agree to it, becauſe he is the principal Agent in it, for — 142 
he has the ſpiritual Juriſdiction, and the Act of Appropriation is a ſpiritual Thing, and the Or- og. S. P. 
dinary ſays, appropriamus, conſolidamus, et unimus, as principal Actor in the Caule (as Manwood Pang 5 8 
Juſtice ſaid), becauſe the Cure of the Church principally concerns the Souls of the Pariſhioners, of Finch 419.420. 
whom * the Biſhop hath the Charge within his Dioceſe, for which Reaſon the Law has attributed 1 
to him the principal Part in the Appropriation. And, it was ſaid, it appears in a Cale in 6 H. 7. 238. pl. 4 
(which then commenced, but was not adjudged until 11 H. 7.) that a Union and an Appropriation 3 
belong to the Biſhop to do, and where a Union was there made of a Chappel in one Dioceſe to a « Mod. 12. 
College in another Lioceſe, the Aſſent of both ® the Biſhops was pleaded, and a great Number of * 1.6. H. 7. 13, 


Caſes and Precedents in the Book of Entries were cited, where the Biſhop of the Dioceſe had made 4 . 10 7: 5, 


bp x : Bt: 26. pl. 10, 
Appropriations, (which Caſes I will not here recite, my Intent being only to make a brief Report s war. Compl. 
of the Matter, ſed ſumma ſequor faſtigia rerum). Incumb. 185. 


And that which the Ordinary of the Dioceſe might do, the ſame was uſed to be done within the T * 2 ob 
Realm by the Yope, as ſupreme Ordinary, who claimed to himſelf a ſupreme Juriſdiction above all © ebm 


on as ſupreme 


Ordinarics, and was long ſuffered to be done by him, fo that he uſed to make Viſitations, Correc- —— and 
. % © * . . . . . - * . . de bro pri- 
tions, Diſpenſations, and Tolerations within every Dioceſe of this Realm, as the Ordinaries uſe to Alen wither 


a ions without 
do (as Mounjon laid) and he took from the Biſhops of this Realm whatever and as much as he the Biſhop, who 


was only deemed 


inferior Ordinary, Vide Cro. J. 517. 1 Danv. Abr. 510, pl, 4. in Margine, Watſ. Compl. Incumb. 191. 


pleaſed. 


* r 
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pleaſed. In Conſequence of this Cuſtom he uſed to make Appropriations without the Biſhop, 
which were taken to be good, and the Biſhop, who was only looked upon as inferior Ordinary, 
never contradicted or oppoſed this Practice, but it was ſubmitted to and accepted as good ; for 
(as Mamwood ſaid) in preſentia majoris ceſſat potentia minoris, And ſo an Appropriation made by 
« H. 29. Ed. 3. the Pope alone, without the Ordinary, was taken to be good. And hereupon Manwoed cited the 
Toene Caſe in 29 Ed. g. in a Quare Impedit brought by the Earl of Saliſbury againſt the Prior of Mountague, 
m9 here an Appropriation was pleaded to be made by the Apoſtle, with the Aſſent of the King, 
| without Mention of the Ordinary, which Appropriation was allowed to be good, and he ſaid that 
the Pope was called by the Name of Apoſtle. And many other Caſes were cited to the ſame Pur- 
oſe. And the Pope uſed to make Proviſions until he was reſtrained by the Statute of 25 Ed. 3. 
which Proviſion was a Deſignation of the Perſon who ſhould be Incumbent, and an Admiſſion, 
Inſtitution, and Induction of him without going to the Biſhop. So that his Authority was looked 
upon as abſolute, and bound the Biſhop as his inferior in all his Acts. And ſo it was agreed 

by the whole Court. : | 
The Authority And ſuch Authority and Juriſdiction as the Pope uſed to exerciſe within this Realm was ac- 
j * knowledged by the Parliament in 25 H. 8. and in other Statutes to be in the ſaid King Henry 8, 
Realm being ac- So that he might lawfully exerciſe ſuch Juriſdiction as the Pope uſed or was accuſtomed to exerciſe 
knowledged by within this Realm. And from him this Authority deſcended to King Edward 6. who made the 


— con Appropriation here, ſo that he being ſupreme Ordinary might make an Appropriation of his own 


rity without the 


Or." x rg Walrond, he and all his Companions declared the Law to be, that a Reſignation which the Dean of 


S. P. Pop. 145- Wells had made to the King was good and effectual, inaſmuch as the King was Head of the Church 


Munn oy _=_ of England, and that it was as good as if it had been made to the Biſhop, and _— the Deanery. 


aui of he Fa- But although the Ordinary, inferior or ſuperior, is the Perſon who ought to make the Appro- 
<> „e rg. + Priation, yet he cannot do this without the Will of the Patron. For the Patron has a temporal 
mw Fer Sti. Inheritance in the Advowlſon, viz. a Fee · ſimple, which neither the Ordinary, nor in ancient 
4 — Time the Pope, could take away from the Patron, nor alter without his Will and Aſſent. And 
Dat. 74. b. therefore in th Appropriations the Patron is a Party, for he ought to accept it ; and the Ordinary 
Wall Coll in- is the Agent, and the Patron is the Patient, and his Aſſent in ſubmitting himſelf to the Will of 
cumb. 191,192. the Ordinary, and in accepting his Order, and in executing that which he ordains, is a Declara- 
For by me dhe tion of his Will, and the whole ſhall be intended to be done at his Requeſt, for the Benefice is his 
Patronage is e- Own. So that the Ordinary and the Patron are two Actors in this Drama. 


1 Kelw. 48. 
_ IT 2 Leon $0. Sav. 20. 


za of theKing- But beſides theſe there is a third who has a Part to act herein, and that is, the King, as King, 
S. P. Poph. 145- for he might be hurt by this Marriage or Appropriation, becauſe the Advowſon is held of him 
8 :. mediately or immediately. And if it is held of him immediately, then all Poſſibility of having any 
* Advantage of Wardſhip, Relief, or the like, accruing from the Tenure, is taken away by this 
War. — Conjunction, for then it cannot be expected that the Patronage will ever come again into Lay- 
Incumb. 19. hands, or that the King, who had the Patronage, if he was the Founder of the Abbey, Priory, or 
I. 48 fd. 3. other ſpiritual Place, ſhall in any mean Vacation have the Preſentment. And if the Advowſon is 
8 held immediately of a Subject, yet it is held mediately of the King, for all Lands within this 
Teal. co. Lit. Realm are held either mediately or immediately of the King, and before the Church was built 
aloft. - 0 the Land upon which it ſtands was held of the King, and ſo ſhall the Advowſon be held of him, 
Loch ze. which is © repoſed in the Patron in Lieu of the Land upon which the Church is built, and this 
Poſt Manzds Patronage may poſſibly come to the King by Eſcheat or otherwiſe, and if it does not, yet the 
Cafe 13 (2)- King may have the Benefit of it by Lapſe. *© For if the Patron does not preſent within ſix Months, 
* See 1Nelf. Abr. then the Ordinary may preſent within the next ſix Months, becauſe it is his Duty to ſee that the 
_ Pariſhioners have divine Service performed, and if he does not preſent within theſe fix Months, 
Mgt 7 then the Metropolitan may preſent within ſix Months next after, in Reſpect that it lies upon him 
Books there to ſee that the Pariſhioners have divine Service, if the Ordinary is remiſs in providing it, and if the 
. Metropolitan does not preſent within theſe ſix Months, then the King may preſent when he pleaſes, 
for in Reſpect that the Land is held of him, the Preſentment accrues to him by Lapſe, for De- 

* Dyer 294. pl: fault of the other three, as ſupreme Patron (as Dyer called him, and Harper and the other Juſtices 
33 called him ſupreme Patron as King, and not in Reſpect of the ſupreme Juriſdiction which the Realm 
460. Wat. had acknowledged in him by the Statute, with Reference to that which was before exerciſed by the 
— Sg omg Pope). And all this Benefit which might accrue to the King from the Advowſon is loft by the 
322 (K). Appropriation, becaule it will never come out of the Hands of the Incumbent again, ſo that the 
King can never have any Hopes of preſenting an Incumbent by Lapſe or other wile, And therefor: 

in Reſpect of the Loſs which the King ſuſtains by an Appropriation, the Law has given him a Prero- 

gative that he ſhall be privy and ſhall give his Conſent to every Appropriation, as well where the C bur! 


L 15 
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is of the Patronage of another, as where it is of his bn Patronige. So that the King is the third 
Actor in this Drama. 44 Aan 1 4. 2 2022 JER DIMRDIOT ee FRO) a 4: 
But Quære, if the Appropriation he made without the King's Aſſent, what Damage the Parſon Im Nia bene by the 
parſonee ſhall ſuſtain by it. Por the Appropriation is not Mortmain, as it appears in 2 Ed. 3. 5. ane Fes 
in a Quare Impedit, where the Lord of whom an Aivowſon was held. brought à Quare Impedit upon oe (whe- 
an Avoidance, and took his Title upon an Entry for an Appropriation as for Mortmain, and there it nee the 
was ſaid againſt him, that the Lord had no Damage by the Appropriation, for the Adviwſon was beld common Pertort 
of him afterwards as well as before, and the Appropriator purchaſed no Lay-fee nor Thing temporal, '* appropriated 
but Tithes, and Oblations, and Things ſpiritual,” ſo that the Caſe, was not within the Statute of Mort= King's Licente; 
main; and there the Juſtices were of Opinion to give Judgment againſt the Plaintiff, for which Reaſon a 2 
he was nonſuited. So that it appears — this Caſe that an Appropriation is not Maertmain. But in P. feited, but the 
19 Ed. 3. the King brought a Quare Impedit againſt the Prior of Bentley, and counted that the Prior beld 1 
the Aduotoſon of the Ring as of bis Crown, and preſented, and aſterwards without his Licenſe appro. ie che Avoidan- 
priated it, whereby the Right of the Advowſon by the Law of the Land accrued to the King: And tbe o 1n me Name 
Prior pleaded that the King by bis Charter there ſhewn forth gave bim Licenſe to appropriate it, and « Fine is made 
be ſaid that the Advowſon was held of one V. And it was there held by Stone, that if the Advowſon gn 20d be 
was held of the King as of his Crown, or as an Eſcheat, the Charter which did not make Mention of Ettate of Inheri- 
the Tenure ſhould be void, and that the King ſhould not be forecloſed: of his Preſentment : And after- he Freehold 
wards they were at Iſſue, whether the Advowſon was held of the King, or not. By the Purport of fon, forthe Ap- 
which Caſe, and by the ſaid Words (that the Right of the Advowſon by the: Law of the' Land wet Liens 
accrued to the King), and alſo by the Words of Stone (that the King ſhould not be forecloſed of bis CEE 
Preſentment ), it ſeems that they took the Law to be, that for ſuch'Offence, viz. for an Appropriation camyl, — 
without the King's Licenſe, the King ſhould preſent. But what Eſtate the King ſhall have in the Ad- oy rats 
vow/on is not there expreſſed. And inaſmuch as it is not Mortmain, I don't ſee that the King can have Ton 
eny Eſtate of Inheritance or Freehold, or that he can have more when it is held of bim immediately, thay * H af Fd. 3. 
when. it is held of @ Subjefi, for the Advowſon remains as it was before, and there is no Tranſmutation Gods af: 
of the Poſſeſſion, nor any Subtraction of the Services of the Tenure, nor any 'Damape in the one "Caſe Bio. Ap propria- 
more than in ihe other, but the King ſhall have as great an Eſtate in the one Caſe as be ſhall babe 
in the other, and the Offence to the Prerogative is the ſame in the one Caſe as it is in the other, And it b p. 19 £4. 1 
ſeems to me that the Advowſon ſhall not be forfeited to the King either in the one Caſe or in the other, But 8. 
am of Opinion with Shard in the Caſe of 21 Ed. 3. above cited, where, upon Wilby's ſaying that es. P. Ante 535 


if the Advowſon had been held of the King, and it had hren appropriated without his. Licenſe, although lead See the 


another bad been the Founder, the King might have ſeized the Advowſon, and yet it was a Damage to 484. * 
none, to that Shard replied, ** What you ſay is the King's Prerogative, and has always been adjudged - 

« as well touching Advowſons which are not held of him, as touching thoſe which are beld of him, for 

« be who appropriates a Church ought to have the King's Licenſe ; but if the King in ſuch Caſe ſeizes 

& the Advowſon, it is not forfeited, but he ſhall preſent to the Avoidances in the name of Diſtreſs, until 

4A Fine be made to him for making the Appropriation without Licenſe.” Theſe are the Words of Shard, 

which I thought proper to cite at large, and the more ſo becauſe I did not hear the Judges ſpeak ts this 
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And ſo all the Juſtices unanimouſly agreed, that the Ordinary inferior or ſuperior, the Patron, 
and the King, ought to aſſent to every Appropriation. 5 | 

As to the third Point, viz. at what Time an Fr may be made, that is, if it may be 3 Pint. 
made when the Church is full: As to this, all the Juſtices unanimouſly agreed that an Appro- Tbe met proper 


priation may be made by apt Words when a Church is full, that is to ſay, by Words which ſerve ag Yoko we 


to appropriate it afterwards when it ſhall be void. For the moſt proper Time to make an Appro ns us 
riation is, when the Church is void, becauſe then the Appropriation may be executed preſently. void; yer it may 


ut if the Church is full, then if proper Words are uſed, as that the Patron, who is a ſpiritual de made when 


Perſon, after the Church ſhall be void, ſhall be Parſon, and may retain the Glebe and the F ruits fol br rb 


to his own proper Uſe, this ſhall make a good Appropriation when the preſent Incumbent is dead, 1 


or an Avoidance happens. So that the Effect of the Words ſhall be there executed afterwards priate it when it 


when the Church is void. And the Reaſon whereupon ſome have heretofore doubted of this, is; x34 
becauſe the preſent Incumbent has a Fee-ſimple in the Manſion, and in the Glebe; and in the 3. 27. 2. Per 


Tithes, and there is no Reverſion or Intereſt in any other beſides the Incumbent, when there is an 1% Pre. ap- 


propriation 2, 


Incumbent. In which Caſe it has heen ſaid that the Ordinary, and the Patron, and the King Hob. 130. 


cannot grant to a Stranger that he ſhall retain in Time to come the Glebe and Tithes, in whic Re A en. 
they have then no Eſtate or Intereſt, but which another is ſeized of in Fee, and that they cannot B, el. L, 2, 3. 
unite, annex, or conſolidate to the Patron and his Succeſſors the Rectory in which they have De 4 
Eſtate ; but as to this, true it is that neither the Patron, nor the Ordinary, nor the King have 192, 193. Vin, 
any Eſtate in the Parſonage, but the whole Eſtate and Inheritance thereof is in the Incumbent, 3 
and therefore neither the Patron, nor the Ordinary, nor the King have any Thing to do with it 2. % #forgine, 


in the Life of the Incumbent : But the Matter reſts upon another Point, for although they have 4 via. Abr. ut. 
nothing to do with the Parſonage, yet the Ordinary, inferior or ſuperior, may with the Aſſent of 13 
the Patron and of the King aſſign the Patron, being a ſpiritual Body, to be Incumbent when the 
preſent Incumbent ſhall be dead, or an Avoidance happens. And in this Caſe there is a Diverſity pjericy be- 
between the Preſentation of an Incumbent by the Patron, and this Aſſignation of an Incumbent by wen an du 
the Ordinary. For when the Church is full, the Patron cannot preſent one to the Biſhop to be Ferpewatineun 


erpetuallncum⸗ 


det (by Way of 
Appropriation) by the Ordinary with the Aſſent of the Patron and of the King, when the Church is full, and the Preſentation of an Incumbent%y the Patron when 
the Church is tull. a Watſ. Compl, Incumb. 2 17. 1 Ca oe 


* nc | fncumbem | 


zoo Miichaelmas Term 18 & 19 Ehzabeth. in C. B. 


—— — 


212» 


* ts the _ 


nnn 


Incumbent after the Church ſhall be void, but he ought: to wait until the Church is void, and be- 
fore the Avoidance happens, he has no Title to preſent, nor is the Ordinary bound to accept the 
Perſon preſented to be Parſon at a Time to come, but ſuch Preſentation ſhall be void. But the 
Ordinary with the Aſſent of the Patron and of the King may aſſign the Patron, being a ſpiritual 
Body, to be Incumbent when the prefent Incumbent ſhall die, or an Avoidance happen; 
for this is prejudicial to none, and the Ferſon aſſigned may be ſo fir for it that it may be beneficial 
d Moor go5. to the Church and ta Religion. And upon this Reaſon. the Pope, before he was prohibited by 
| the Act of 25 Ed. 3. uſed to make Proviſions to the Benefices of other Patrons, and eſpecially to 
the Benefices which the Clergy had, which although injurious to the Patrons, yet ſuch Proviſion 
as to Incurnbents was undoubtediy allowed in the Law as good, and ſuch Provifion was nothing 
| more than a Deſignation of one to be an Incumbent after the preſent, Incumbent ſhould be dead} 
c Davis $2. 2a. Or an Avoidance ſhould ha N, and that fuch: Perſon . e enter into the ReCtory, 
An Appropria-: and retain. the Profits during his Life without Adyuſſion, In tution, and Induction. And if the 
1 Pape could do ſo in ſuch Caſe where it was injurious to the Patron, and the Clerk ſo appointed 
full is not pre- was, aſter the Death of the Incumbent, adjudged in Law a ſufficient Incumbent, 
2 a Grant of without Admiſſion, Inſtitution, or Induction, à fartiore he might have done this to 
Tithes, but an the Patron bimſelf, in which Caſe no Injury would have been done to the Patron, and 
12 ſuch Patron ſhould have been adjudged Incumbent without any other Admiſſion or Inſtitution, 
to be Incumbent and might have entered without Induction. And if the Pope uſed to do this, then the King, in 
— whom ſuch Power as the Pope exerciſed is acknowledged by Parliament to be, may do it, and 
die, or an Avoi- then if the ſpiritual Body fo aſſigned ſhall he adjudged Incumbent without other Admiſſion or In- 
2 e ſtitution, and ſhall thereby have the ſpiritual Function, and be Patſon in deed, then he may enter 
the spiritual into the Rectory, becauſe the King, who has ſufficient Authority to enable him ſo to do, has“ 
dolce te the diſpenſed with the Induction. So that when he is appointed to have the ſpiritual Function, and 
Funion, and to be Parſon, he is thereby made Owner of the Poſſeſſions of the Parſon, for as he who is made 
bn denden Abhat has thereby the Polleſſions of the Abbey, ſo he who is duly made Parſon is implicatively 
bim the Ri ht made Poſſeſſor of the Parſonage, for the ſpiritual Office draws with it the Right to have the Poſ- 
fors, 3nd may ſeſſions belonging to the Office. Wherefore the malcing of a ſpititual Body to be perpetual Parfon 
enter into the. when the Church is full is not preciſely a Grant of the'Glebe and Tithes, but in that ſuch Body is 
Ne Berber made Parſon; he may, after the Death of rhe preſent Tocumbent,"'or when an Avoidance happens, 
the r meddle with the Glebe and Tiches as Things annexed to his Office of Parſon. So that the Reaſon 
Avent before - mentioned, which has -inclined ſome to think that an e ee cannot be made when 
wrhout Admif- the Church is full, is of no Weight, but falls to the Ground. 7 nd all the Juſtices agreed that an 
or Indu&tion. * Appropriation may be made in the Life of the Incumbent, with apt Words which will ferve to 
— 4 appropriate it at the Time when an Avoidance happens, at which Time it will be a good Appro- 
arjarion.. *And: AG { Juſtice faid that in 6 NM. y. Keble, who argued that an Appropriation 
« Davis 81. b. could not be made in the Life of a preſent Incumbent, admitted that an Appropriation might be 
„ H. 6 H. 2. made after his Death, as well as a Union, but then there muſt be other Words; which Words 
13. b. 24-2 intended by him (Manwood ſaid) are Words in futuro, viz. that he ſhall be Parſon from the Time 
5 1R). Abr. Of the Death or Avoidance of the preſent Incumbent. , | COT OE 
lg to ð d è i #onihr omni tw nr IE 
Nute bene by the * It ſeems to me in this Caſe, that if the Dean and Chapter, after the Letters-patent made, and in 
Reporters >the Life of Haltman, had made a Leeſe for Years 0) the Reftory, the. Leaſe ſhould have been void, be- 
* 5. P. held cauſe in the Life of Haltman zhey had nothing in t Reltory, and the Appropriation was not executed 
Co. Liter 353 b. mil after the Avoidgnce, at which Time 'by their Entry they bad an Fſtate in the Retfory, and. not 
e . Leere. . el a nals di eaten) << 0 4 
Watſ. Compl. Incumb. 424 | : Fo 1 bf ES 
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4 Point, As to the fourth Point, viz. whether a Uſurpation may be made upon a Parſon Imparſonee, 
No biber: all the Juſtices unanimoufly agreed that it cannot, becaufe-the Church has an Incumbent; and is 
Chorch by Ur- full, for he to whom the Appropriation is made is Incumbent, and 4s compleat a one as any other 
— 2 Incumbent ſhould be, who came in by Preſentment, Inſtitution, and Induction, and then there 
ſonce, S. b. cannot be two Incumbents of one and the ſame Church at one and the fame Time, fon to be Incum- 
e e bent is the Office of one Body, and if there is one Incumbent, and another is preſented, admitted, 
Compl. Incumb, inſtituted, and inducted, all this is void. 1 As if A. is an Officer of an Office for Life, as Stew- 
1:2, 200 ard of a Manor, or the like, a Patent made to B. of the ſame Office during the Life of A. is 
t Hardr, 12. vid, and if B. is admitted, inſtituted, and inducted, A. ſhall have an Action of Treſpaſs againſt 
him. So if a Parſon Imparſonee has a Chureh appropriated to him, and another is preſented, 
iaſtituted, and inducted into the fame Church, he ſhall have an Action of Treſpaſs againſt him, 
u. 38 H. 6. it he meddles with the Glebe and Tithes, as it is agreed by all the Juſtices ink 38 H. 6. And the 
7b. Fir. ke Caſe was cited in 39 H. 6. Where a Prior was Parfon Imparfonee, and a Stranger pre- 
ſented his Clerk, who was admitted, inſtituted, and inducted, and in by fix Months, and made 
„. 5 e a Leaſe of the Parſonage, and the Leſſee ouſted the Prior, and the Prior brought an Action of 
e 4 Treſpaſs, and the Matter was there well debated, and it was the Opinion of the whole Court that 

Wal. Compl. the Action of the Prior was maintenable, for when the Church was full of the Prior, the Preſen- 
Lacimd. 247. tation, Inſtitution, and Induction of the other did not ouſt the Prior, but was void, becauſe the 
iP. 21, Ed. 4. Prior ſhall be adjudged always in Poſſeſſion, and therefore he could not have had a! Writ of 
tho e ou Right of Advowſon, for none ſhall have that Writ but he who is out of Poſſeſſion, for which 
20. 4 Per Danby. Sed Contra 2 Rol. Abr. 383. L. matic 

ane xr; ! : Calo 
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Grendon ' verJas the , 
Reaſon his Action of Treſpaſs or Ae ſhould lie. But a Parſon Impatſbnee cannot, in a 1 Finch on 
Quare Impedit brought againſt bim, *plea#''Plenarty (as Nn! faid); "Becauſe the Statute ast. 
or Weſtminſter 2. cap. g. gives ſuch Plea to the Patron, viz. that the Chareh''is full of his 
own Preſentation by fix Months before the Writ purchaſed, which a Parſon Imparſonte cannot 
fay z and that Statute deſtroys the Pleading of Plenarty at che Common Law, which was, ö 
» that the Chureh was full the Day of the Weir purchaſed; as it ĩs ſaid in the faid- Caſe of 38 H. 6. b t Finch 411. 
Wherefore' a Uſurparion cannot be made upon à Parſon Imparſonee, not can the Church be diſapt * 1% 360. 
propriated by fach Means. N 12 | 07 3AQUO V1 28% 7 5 nes Sous 
Bot if à Parſon Imparſonee Preſents another, chereby he has difappropriated the Advowſon, . l. Nel. 
and made it preſentable ever after, as Manteeou ſaid; for, he faid, voltnis non fit injuria, but pl. 1. F N. B. 
againft his Will no one can *tortiouſly difappropriate it. And if a Corporation, to Which a 3, * F185. 
Church is appropriated, is diſſolved, the Church is thereby diſappropriated, (as the Lord Dyer 80. r Kcb. 9 6, 
ſaid) and the Lord of whom the Advowſon is held may preſent to irt. A 
a nne 
Quære if Dean and Chapter, or other ſpiritual Corporation, is ſeized of a Manor to which. an Yer by the | 
Advowfon is appendant, and the. Church is appropriated to them, and afterwards they make a Feofment n — 
or a Leaſe of the Manor cum pertinentiis, ſhall this diſappropriate the Church ? For it ſeems to !ncumb, 20. 
ſome, that by, the Courſe of the Common Law the Advowſon Jhall paſs. as appendant to the Manor, but | 
now by the Statutes, which have made the King and Lay-perſons 2 of Par ſouages appropriate, 
the Attvowſon is in ſuch Caſe ſevered from the Manor by the Intent of the. Ads, and in the Grant of the 
Pur ſonage appropriate, which may now be granted and tratisferred to common Perſons, the Advowſon 
255 . was held by all the Juſtices that no Uſurpation can be made upon a Parſon Imparſonee, 
as it is ſaid before. 0 8 42 = £ f " 0 } b * N 1 | 127 17 

And as to the laſt Point, viz. if there are all the neceſſary Ingredients in the Appropriation here «5 Point. 
pleaded. And the three puiſue Judges, viz, Maunſon, Marwacd, and Harper, held that there were, If there is every 
and that the Words of the Charter of King Edward 6. are ſufficient to convey the Advowſon to the — 22 
Dean and Chapter, and to make the Appropriation, and that the ſaid King's Charter ſerves for propriation here 
three Purpoſes,' viz. to convey the Advowlſon to the Dean and Chapter, and to make the Appro- np 
priation as ſupreme Ordinary with his eccleſiaſtical Juriſdiction, and alſo to give his Aſſent as 
King of this Realm, and that the Church was fall of the Dean and Chapter immediately after the 
Death of Haliman, and that the Preſentation, Inſtitution, and Induction of Chamberlain was void, 
and that upon the whole Matter the Plaintiff ought to be barred. But as to the Lord Dyer, altho? 
he agreed with them in the firſt four Points, yet in this laſt he varied from them, and he took four 
Exceptions to the Matter and the Form contained in the Bar. Nr f eg 

* The firſt was, becauſe. in the Grant of the on, to the Dean and Chapter, and to their Exceptions 
Succeſſors, there is not the Clauſe of non obſtante the Statutes of Mortmain. For the King's Grant taken by Dyw 
ought not to be taken to two Intents, viz. to convey the Advowſon to the* Corporation, and Abr of the 
alſo to diſpenſe with the Statutes of Mortmain. * And hereupon he cited the Caſe. in 9. Ed. 4. in N. 
an Aſſize between Bagot and Swiringdon, where the King granted an Office for Life to an Alien, 24.4. uy 1 
and it was there taken that the Grant was not good, becauſe no Mention was made in the Charter cited 3 Ce. 56.4. 
that the Grantee was an Alien, and foraſmuch as the Grant could not enurè to two Intents, viz. 77A 
to make him a Denizen, and allo to convey to him the Office, the Charter was held to be void; is Ground, 
wherefore the Party, in order to enable himſelf to have the Office, ſhewed the Letters of * 1 Cs. 52. a. 


Naturalization, 2 Sid. 81, 142, 
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The ſecond Exception was, that the Charter is not ſufficient to make an Af propriation, becauſe Exception 2. 
it has not made the Dean and Chapter Parſons of the Church. And the Charter ought to have 

granted, that after the Avoidance of the prefent Incumbent they ſhould be Parſons, for the Wards 

of uniting and incorporating the Parfonage to them and to their Succeſſors, and of enabling them 

to enter into the Parſonage, extend only to the Rectory in which the King and Patron had nothing, 

and therefore he had no Authority over it, and conſequently the Grant is void for that Reaſon. 

But the effectual Words to make the Appropriation in this Caſe are Words which conſtitute u Reb. 143. 
them Parfons after the Avoidance of the preſent Incumbent, which Words are omitted. For if a 

Writ of Annuity had been brought by the Dean and Chapter, after the Death of the then preſent 
Incumbent, for an Annuity due in Reſpect of the Parſonage, or if a Writ of Annuity had been 

brought againft them for an Annuity which was payable for the Parſonage, in both theſe Caſes 

they ought to have been named Parſons. * And this appears in the firſt Caſe in 21 H. 7. as well 1H. a1. H. 5. 1, 
as in divers other Books which he cited. And he allo cited the Caſe in 12 H. 4. in an Aſſize, & P. 12. H. 4. 
where the Prior ot Burton brought an Aſſize for certain Wheat taken, c. and the Tenant pleaded 99 
out of his Fee, &c. and the Plaintiff ſaid that he and all his Predeceſſors Parſons of the Church of -» >. as 
Pederton had been ſeized from Time immemorial, Sc. and it was the Opinion of the Juſtices that the Nome 23: 
Wrir ſhould abate, becauſe he was Parſon, and claimed as Parſon, and was not named Parſon. 
And he cited divers other Caſes to the ſame Effect. So that, he ſaid, to be Parſon is the chief Point 
of an Appropriation, and therefore the Want of Words to make them ſo here renders the Appro- 
priation inſufficient. Fe | | 5 8 
The third Exception was, for that the Defendants have not alledged that they entered after the 
Death of Hlallman. For the Words of the Charter are, that after the Avoidance they ud and 


might 


Exception 3. 
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Exception 4. The fourth Exception was, for that the Defendants have p 


* See x Bulſt, | | 
42. ceptions, and therefore one of the Defendant's Counſel, who heard the Exceptions, put in Writ- 


Anſwer tothe ſeen by the other Juſtices. And the Anſwer was thus, viz. as to the firſt Exception, touching a 
n | 
taken by Dyer 


c. J. do alien in Mortmain, nor any Clauſe of non obſtante in the Patent, and that as well in the Caſe of 
2 See S. P. viz. à Grant by the King as by a common Perſon, and it ſhall veſt in the Grantees, or elſe it would 
that the King not be Mortmain. But the Penalty is, that the Lord immediate may enter within the Year, 
may diipent® and the other Lords within half a Year after the Time devolves to them, and (if the T hing does 
tutes of Mort- not lle in Tenure) the Kin; 


main without 
any Clauſe of 


non oftante, Co. have a Scire facias after Office found, and by that Means he might refeize the Advowſon. But 
_— b. c. the Grant was a Grant and paſſed at one Time, ſo that the Patent is not void. And if in fact the 
391, $30. Dean and Chapter had a ſealed Licenſe of the King to purchaſe this Advowſon of the King, this 


v Co. Litt, a. b. Licenſe and the Grant afterwards by another Charter were good, ' notwithſtanding there was no 


eco. Litt. 99. 2. 


obſtante. W Ir = a 8 
925 where it is ſaid. by the Lord Dyer, that the King's Grant cannot enure to two Intents, true 
41 Co. 52.4, it is, where the one Intent is to be taken of a foreign Matter, as if the King grants Land to A. 
I and his Heirs, and A. is his Villain, this Grant ſhall not enure to give the Land to the Villain, and 
Goulaſb. 20, alſo to manumiſe him, | becauſe his being the e Villain was a foreign Matter, and in fact not 


2 Finch 96 apparent to the King; but yet the Patent is good to the Villain, and the Land is veſted in him, 

| though upon an Office finding that he is a Villain, the King may enter into the Land as well as if 

* Ante 501 (2). any other had given it to his Villain, and in this Caſe the Land paſſed from the King, although the 

M. 2. H. Parent did not manumiſe the Villain. But in the principal Caſe there is no ſuch foreign Matter in 

6. b. Bro. Pa- Deed not apparent to the King, which the King might be ſaid not to have Cogniſance of, for the 

rents 109,7 So. King was well appriſed that the Deep ag Chapter were a Corporation, and that his Statute of 
a 


14. 2, Calvin's a My 2 7, MLT 
Cafe, 12 Co. 18, Mortmain extended to them, which Statute he could not be ignorant of, but on the contrary he 


- =O had Knowledge of it, as his Words, of his certain Knowledge, teſtify. So that here there is no 
50. 2 Finch Ignorance in Fact, as in the Caſes of a Villain, and of an Alien, but if there is any Ignorance at 
735• all, it is an Ignorance in Law, which cannot be allowed in the King in this Caſe. 8 
+ See.x Si. zz, . Let in ſome Caſes it is neceſſary to have the Clauſe of non obſtapte in the King's Grants. As in 
Carth. 121. the Caſe of 2 H. 7. Fitz. Tit. Grant pl. 33. it was ordained by Statute that the Grant of the King to 
2 Hawk. P. C. any one to be Sheriff of any County for a greater Time than one Year ſhould be void, notwithſtand- 


v.15 3.0 ing the Clauſe of non obſtante ſhould be in the Patent, and there it was taken that the Grant of the 


Rees 124, King made to the Earl of Nerthumberland to be Sheriff during his Life ought to have a Clauſe of nu 


oi 5& 6I.& obſtante, &c. becauſe the Statute is ſtriftly penned ut. ſupra, and the Patent made to the Earl in 
ac; 13 that Caſe was good with the Clauſe of non obſtante, &c, So if the King will grant to one to be 
aue diſpenfing Eſcheator for Life, there ought. to be the Clauſe of non obſtante, becauſe the Statute has preciſe 


N Words to make void ſuch Grants. * And in a Pardon of Murder, if the King expreſſes that the 


be Statute Party ſhall not find Surety for his good Behaviour, as the Statute of 10 Ed. 3. requires, there 
3 ought. to be a Clauſe of non obſtante, &c. in the Charter, becauſe the Statute expreſsly makes 


whereby no wn ſuch Pardon void, if ſuch Surety is not found afterwards. So that to avoid the preciſe Words 
— al. of the. Act, it is neceſſary to have the Clauſe of uon obtanie, &c. But in the Statute of 


allowed, without Mortmain there are no preciſe Words to make the Grant void, but the Act gives an 
2 Diſpenſation 


in ſuch Statute, Entry or Seizure, as the Caſe requires, always admitting the Grant to be good. And here it 
- in 3-40 fig: * | . 


5 
* . 
. - 


„ 
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appears to be the Intent of the King that the Dean and Chapter ſhould enjoy this without Seizure, 
as it is faid before; and the Words, of bis certain Knowledge, ſhew that he took upon himſelf 
Cogniſance of all Things requiſite, and conſequently of the Statute of Mortmaia, - | 

As to the ſecond Exception, viz. that the Charter has not expreſly made them Patſons; to this Anſwerto the 
the ſaid Counſel wrote in Anſwer, that the Words which enable the Dean and Chapter to hold?“ Feten. 
to their own proper Uſe, without Preſentation, Admiſſion, or Induction, and the Wards c OLIN 
the Grant by which the King appropriates, conſolidates, unites, and incorporates the Church and;by lb. 
the Rectory to the Dean and Chapter and to their Succeſſors, import that they ſhall be perpetual ume as if — 
Parſons, and in a Manner make them Parſons, and are equivalent to Words which make them vere expreſly 
Parſons, and are uſual in Appropriations without other Words to make them Parſons, as appear- as 
ed by the Precedents ſhewn to the Lord Dyer with that which is here written. And theſe Words 
together with the Words, of his ſpecial Grace, and meer Motion, Sc. are to be ſo applied that 
ſomething ſhall be made. of them rather than they ſhall be void. And the King's Intent ought 
not to be utterly ſubverted. | 

As to the third Exception, viz. that the Defendants have not ſhewn that they entered after the ancver to the 
Death of the Incumbent; to this the ſaid Counſel wrote in Anſwer, that the Patent made the 3d Exception, 
Dean and Chapter Parlons immediately after the Death of Hallman, without Preſentation, Ad- 
miſſion, and Inſtitution, and then if the Words ſhall take ſuch Effect, the Grant is as fully exe- 
cuted as if all theſe three Things were executed in a common Incumbent, and eſpecially as to the 
Admiſſion and Inſtitution, by which Words they were made fully Parſons, and had the Spiritual 
Function at the Inſtant of the Incumbent's Death, and the Cure of Souls, and as to the Induc- 
tion which gives Seizin of the Poſſeſſions, that was diſpenſed with by the Patent, whercfore the 
Dean and Chapter are in the ſame Caſe as they ſhould be by Admiſſion, Inſtitution, and Induc- 
tion. And tho' it ſhould be admitted that the Words of diſpenſing with Induction are not equi- 
valent to an Induction which gains the Scizin, yet the Words of the Plea in Bar are, that after 
the Death of the Incumbent e aforeſaid Dean and Chapter were Parſons of the ſame Church, and 
the aforeſaid Rectory and Church to their own proper Uſes held and yet hold, and thereof then immedi- 
ately and always afterwards have been and yet are ſeized in their Dem:ſn as of Fee; which Words 
(that they were ſeized) imply an Entry, for without Entry they could not be ſeized, and it is not 
the Practice in the Common Bench in like Caſes of Poſſeſſions executory to alledge an Entry. 
d For upon a Fine ſur grant et render the Pleading is, by Force whereof be (the Party to whom the » s. p. cc. x. 
Render was made) was ſeized, without ſaying that he entered and was ſeized. And in an Ejectione 97: vl. 9. per 
firme the Plaintiff uſually ſhews the Leaſe made, and ſays, by Force whereof he was poſſeſſed, and Fat. 348, wo 


ts FT Entr, 325. b. pl, 
does not ſnew any Entry, and it is good, becauſe a Man cannot be ſeized or poſſeſſed of Land é. Vin. Abr. tit, 


unleſs he firſt enters, and therefore when he ſhews the Seizin, it is as much as if he had ſaid, that ders 
he entered and was poſſeſſed or ſeized. And ſo it ſhall be in the principal Caſe here. L tt. 201. a. 


As to the fourth Exception, viz. that the Defendants have ſaid that they were ſeized in Right anger to the 
of their Cathedral Church; to this the ſaid Counſcl wrote in Anſwer, that the Plea is, that after 4 Exception. 
the Death of He/tman they were ſeized of the Rectory and Church of Dean in their Demeſn as of | 
Fee, in Right of their Cathedral Church afereſaid, &c. which is true, and well pleaded. © For® Danv. Abr. 
there is a Difference when the Plea is of the whole, and when of Parcel. For it they were diſ- 49. - $- 


- ; : ha f notis. Vin. Abr. 
ſeized of an Acre parcel of the Parſonage, there if they ſaid that they entered and were thereof tit. Corporations 


ſeized, they ought to ſay, in Right of their Church of Dean. And lo in the Regiſter in a Juris C. a. pl. 37-tt. 


zin K. pl. 
utrum brought by L. Biſhop of Lincoln Parſon of the Church of E. the Words of the Writ are, 23. : 


whether 20 Acres of Land with the Apjurtenances in E. are Irank-aimoign belonging to the Church of © Regitt. 


the ſaid L. or Lay fee, Sc. So in 49 U. 6. 16, where the Abbot af Colchefter Parſon of a Church 5 „ 


; : | - : M. 49 H. 6, 
claimed an Annuity which was belonging to the ſaid Rectory, it was taken that he ought to pre- 16. b. Fits. 


ſcribe in Right of the Rectory, and not that he and his Predeceſſors Abbots have had it from Tav*er de recov, 
Time immemorial, for of Parcels and Things belonging to the Rectory they ought to be claim- 
ed in Right of the Reftory. But here the Parſonage and Church of Dean is an entire Thing, of * s. p. 6 Mod, 


which entirely the Dean and Chapter have alledged that they were ſeized in Right of their Cathe- 4, 3 
dral Church, and ſo in Truth they are, and it would be very abſurd for them to ſay that they 4 Bac. Abr. 94. 
were ſeized of the Church of Dean in Right of the Church of Dean, or of the Rectory and Church man gee =: 
of Dean in Right of the Church of Dean. Wheretore there is an apparent Diverlity between the ter Hence ] 81 

| | per Whidon, 


wholly omitted cannot vitiate the Plea. given, but that 


And afterwards Judgment was given for the Defendants, and againſt the Plaintiff; which nit be 
Judgment here f. lows. Matter upon the 


Payment of a Sum of Money awarded to the Plaintiff, 


6 N At 
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The reſt of the 
Record, 


Jadgment, 


Somer rſet P 
Declaration. 
Same Precedent 


Raſt. Entr. 258, 


2. pl. 15. 


— 


At which Day here came as well the aforeſaid Roger as the aforeſaid Dean and Chapter by their 
Attornies aforeſaid. And thereupon the Plea aforeſaid of the aforeſaid Dean and Chapter above 
in Bar pleaded being ſeen and by the Juſtices here more fully underſtood, it ſeems to the ſame 
Juſtices here that the ſaid Plea is ſufficient to preclude the aforeſaid Roger from having his Action 
aforeſaid againſt the aforeſaid Dean and Chapter. Therefore it is conſidered that the aforeſaid 
Roper take nothing by his Writ aforeſaid, but be in Mercy for his falſe Claim, and that the afore- 
ſaid Dean and Chapter go thereof without Day, &c. 


A brief Report fa Judgment given in the King's Bench in Hillary Term in the 2oth Year 
of the Reign of Queen Elizabeth, upon a ſpecial Verdict found in the County of Somerſet 
upon the general Iſſue in a Bill of Ejectione firmæ brought by Nicholas Eare (Leſſee for 
Years of Hugh Trevilian, Son of Thomas Trevilian youngeſt Son of John Trevilian, Son 
and Heir of Sir John Trevilian Knight, of Tenements in Lucomb, Minhead, Dunſter, 
and Timberſcomb in the County of Somerſet) againſt Nicholas Snow Gd 77o others, <vbo 
ejected the Leſſee as Servants and by the Command of John Trevilian, Son and Heir of 
John Trevilian, elde/t Son and Heir of the ſaid John Trevilian, Son and Heir of the ſaid 
Sir John Trevilian Knight. And the ſaid Leaſe was made the 8th Day of May in the 
18th Year of the Reign of Queen Elizabeth, and the Ejeftment was done the 12th Day of 
the ſame Month in the ſame Year. And the Record thereof is entered among the Records 
of Trinity Term 18 Elizabeth, Rot. 495, and was as follows. 


BE it remembered, that otherwiſe, viz. in the Term of EaFer laſt paſt, before the Lady the 

Queen at Weſtminſter came Nicholas Eare by Thomas Stranſham his Attorney, and brouaht 
here into the Court of the ſaid Lady the Queen then there his certain Bill againſt Nicholas $7: 
otherwiſe Jacob, Agnes Elſworthy Widow, and Thomas Elſworthy, in the Cuſtody of the Marſhal 


&c. of a Plea of Treſpaſs and Ejectment of a Farm. And there are Pledges of proſecuting, viz. 


John Doe and Richard Roe, Which ſaid Bill follows in theſe Words, viz. Somers. viz. Nicholas 


Eare complains of Nicho/as Snow otherwiſe Jacob, Agnes Elſworthy Widow, and Thomas E!ſwor- 
thy, in the Cuſtody of the Marſhal of the Marſhalſea of the Lady the Queen before the Queen her- 


ſelf, for this, viz. that whereas Hugh Trevilian Gentleman the 8th Day of May in the 18th Year 


of the Reign of the Lady Elizabeth now Queen of England, at Lucomb in the County aforeſaid, 
demiſed, granted, and to Farm let to the aforeſaid Nicholas Eare 4 Meſſuages, 200 Acres of 
Land, 30 Acres of Meadow, 100 Acres of Paſture, 20 Acres of Wood, and 60 Acres of Furze 
and Heath with the Appurtenances, ſituate, lying, and being in Lucomb, Minhead, Dunſter, and 
Timberſcomb in the County aforeſaid; to have and to hold the Tenements aforcfaid with the Ap- 

7 purtenances 
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purtenances to the aforeſaid Nicholas Eare from the Feaſt of the Annunciation of the bleſſed Mary 
the Virgin then laſt paſt, for and during the full End and Term of ſeven Years from thence 
next following, and fully to be compleat and ended. By virtue of which ſaid Demiſe he the ſame - 
Nicholas Eare into the Tenements aforeſaid with the Appurtenances entered, and was thereof poſ- 
ſeſſed, until the aforeſ1id Nicholas Snow, Agnes, and Thomas afterwards, viz. the 12th Day of 
May in the Year aforeſaid, with Force and Arms, &c. into the Tenements aforeſaid with the Ap- 
purtenances entered, and him the ſaid Nicholas Eare from his Farm aforeſaid thereof, his Term 
aforeſaid not yet ended, ejected, expelled, and amoved, and him the ſaid Nicholas Hare from his 
Poſſeſſion thereof held out, and yet hold out, and other Wrongs to him did, to the Damage of 
him the ſaid Nicholas Eare 20 l. and againſt the Peace of the ſaid Lady the Queen now, &c. And 
therefore he produces the Suit, &c. 

And now at this Day, viz. Friday next after the Morrow of the Holy Trinity in this ſame Term, 
until which Day the aforeſaid Nicholas Snow, Agnes, and Thomas had Leave to imparl to the Bill |rarlance- 
aforeſaid, and then to anſwer, &c. before the Lady the Queen at I/efminſter came as well the a- 
foreſaid Nicholas Eare by his Attorney aforeſaid, as the aforeſaid Nicholas Snow, Agnes, and Tho- 
mas by William Pordage their A torney. And they the ſame Nicholas Snow, Agnes, and Thomas 
defend the Force and Injury when, &c. and fay that they are not guilty thereot, and of this they Not guilty. 
put themſelves upon the Country, and the aforeſaid Nicholas Eare likewiſe, &c. Therefore let „ 
Jurors come thereon before the Lady the Queen at Weſtminſter on Tueſday next aſter 18 Days of 
the Holy Trinity, and who neither, &c. to recognize, &c. becauſe as well, &c. The fame Da 
is given to the Parties aforeſaid there, &c. -Aiterwards the Proceſs thereof between the Partie; _ 
aforeſaid in the Plea aforeſaid being continued by the Jury thereof between them being reſpited fe. 
before the Lady the Queen at Y/eſtminjter until Tweſaay next after the Octave of St. Michael then 
next following, unleſs the Juſtices ot the Lady the Queen aſſigned to take Aſſizes in the County 
aforeſaid ſhould firſt come on //edne/dey the 5th Day of September at Chard in the County aforeſaid 
by the Form of the Statute, Ec. for Detault of Jurors, &c. Before which Day the Piaint aforeſaid 


rire awarded, 


by the Writ of the ſaid Lady the Queen of common Adjournment was adjourned belore the ſaid 


7 


ever, &c. At which Day before the Lady the Queen at Veſtminter came the Parties aforeſaid 

by their Attornies aforeſaid, And the aforeſaid Juſtices before whom &c. have ſent here their Pee. 
Record before them had in theſe Words: Afterwards the Day and Place within contained, be- 

fore Roger Menwooed one of the Juſtices of the ſaid Lady the Queen of the Bench, and John 

o one of the Juſtices of the ſaid Lady the Queen aſſigned to hold Pleas before the Queen her- 

| felt, Juſtices of the ſame Lady the Queen aſſigned to take Aſſizes in the County oi Somerſet, 

by the Form of the Statute, &c. came as well the within named Nicholas Eare as the within writ- 

ten Nicholas Snow otherwiſe Jacob, Agnes Elſworthy Widow, and Thomas El/worthy in their pro- 

per Perſons. And the Jurors of the Jury within ſpecified being called, ſome of them came, and 

ſome of them did not come, as appears in the Panel, &c, Therefore the Jury atoreſaid is fur- Jury refitea, 
ther reſpited before the Lady the Queen at Weſtminſt er until Tweſday next after 18 Days of St. Hil- Mes Goats 
lary, for Default of Jurors, &c. Therefore let the Sheriff have the Bodies, &c. And that he put Pon rae. 
ten ſuch, &c. The ſame Day is given to the Parties aforeſaid there, &c. Afterwards the Pro- 
ceſs thereof between the Parties aforeſaid in the Plea aforeſaid being continued by the Jury there- 
of between them being reſpited be ore the Lady the Queen at ZY/e/tminFfer until Monday next after 
one Month of Eaſter then next following, for Default of Jurors, &c. At which ſaid Monday be- 
fore the Lady the Queen at Yefminſter came as well the aforeſaid Nicholas Eare as the aloreſa d 
Nicholas Snow, Agnes, and Themas by their Attornies aforeſaid. And the Jurors of the Jury a- 
foreſaid being called likewiſe came. Who to ſay the Truth of the Premiſſes heing choſen, tried, Special Verdict. 
and ſworn, ſay upon their Oath, that long before the aforeſaid Time of the Treſpaſs and Eject— 

ment aforeſaid above ſuppoſed to be done, one William Butler Serjeant at Arms, and John Cavel were 

of the Tenements aforeſaid with the Appurtenances in which, &c. among other Things ſeized in 

their Demeſa as of Fee. And the ſaid William Butler and John Cavel being ſo ſeized thereof, be- 

fore the aforeſaid Time when, &c. viz. the 16th Day of April in the 21ſt Year of the Reign of 

Lord Henry late King of Exgland the eighth, by their ceitain Writing indented, ſealed with the 

Seals of them the faid Villiam Butler and John Cavel, bearing Date the ſame 16th Day of April 

in the 21ſt Year aboveſaid, demiſed, delivered, granted, and confirmed to John Troilian Eſquire, 

Son and Heir of 7% Trevilian Knight, the Tenements aforeſaid with the Appurtenances in 

which, &c. among other Things, by the Names of the Manor of O/d&no!! with its Appurtenan— 

ces, and of ali the Meſſuages, Lands, Tenements, Rents, Reverſions, and Hereditaments, with 

their Appurtenances whatloever, which the aforeſaid Milliam Butler and Fobn Cavel together with 

one George Trevilian Clerk deceaſed lately had to them, their Heirs and Aſſigns, of the Gift and 


Feoftnient 


Lady the Queen until from the Day of St. Michael in one Month then next 'ol'owing, whereſo- 


Fury furthercon- 
tinues, 
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Feoffment of the aforeſaid John Trevilian Knight, in Oldknoll, Slocomb, Cobridge, Timber- 
ſcomb, Weſtharewood, Elliſworth, Overbolt, Lynch, V aneford, Tortiflinch, Mean, Weodcockflegh o- 
therwiſe Legb, Raduiſh, Lucomb, Dunſter, Stintwell, and Carhampton in the aforeſaid County of 
Somerſet ; to have and to hold the Mar.or and Tenements atoreſaid with the Appurtenances where- 
of, &c. to the aforeſaid John Trevilian the Son, and to his Heirs of his Body lawfully begotten ; 
and if the aforeſaid Fobn Treviſian the Son ſhould happen to die without Heirs of his Body lawfully 
begotten, the Remainder thereof to Humphry TrevilianBrother of the aforeſaid John Trevilian Knight, 
and to the Heirs of the Body of the ſaid Humphry lawfully begotten for ever ; and if the aforeſaid 
Humphry Trevilian ſhould happen to die without Heirs of his Body lawfully begotten, the Remain- 
der thereof to the right Heirs of the aforeſaid Jon Trevilian Knight for ever. By virtue where- 
of the aforeſaid John Trevilian the Son into the Tenements aforefaid with the Appurtenances in 
which, &c. entered, and was thereof ſeized in his Deweſn as of Fee-tail. And he being ſo ſeized 
thereof, one Anthony Pollard Eſquire, Alexander Wood, John Pcllard of Plymouth, Joln Blackdon, 
Fohn Davy, Jobn Loveland, and Alexander Wo'lacomb, the Day of in the 23d Year 
of the Reign of the ſaid late King of England Henry the eighth, out of the Court of Chancery of 
the ſame late King, the ſame Chancery then being at Weſtminſter in the County of Middleſex, ſued 
forth a certain Writ of the ſame late King of Entry upon a Diſſeizen in the Pzft, againſt the 
aforeſaid John Trevilian the Son, and Avice then his Wife, concerning the Tenements aforeſaid 
with the Appurtenances in which, &c. among other Things, by the Names of the Manor of Knoll 
with the Appurtenances, and of 30 Meſſuages, 4 Burgages, 2 Mills, 1000 Acres of Land, 200 Acres 
of Meadow, 600 Acres of Paſture, 60 Acres of Wood, 2000 Acres of Furze and Heath, and 19. Rent 
with the Appurtenances in Oldknoll, Slocomb, Ccbridge, Timbercomb, Weftharewood, Ellifeoorth, 
Orerholt, Vaneford, Tortiflinch, Mean, Wocodcockſlegh otherwiſe Leg, Raduiſh, Lucomb, Dunſter, 
Stintævell, and Carbampton, to the then Sheriff of the aforeſaid County of Somerſet directed. By 
which ſaid Writ the aforeſaid late King commanded the ſame then Sheriff, that the ſame then 
Sheriff ſhould command the aforeſaid John Trevilian and Avice, that juſtly and without Delay they 
ſhould render to the aforeſaid Anthony, Alexander Wood, Jobn Pollard, John Blackdon, John Davy, 
John Loveland, and Alexander Wellacomb the Tenements aforeſaid with the Appurtenances, which 
they then claimed to be their Right and Inheritance, and into which the ſame John Trevi ian and 
Avice had not Entry but after the Diſſeizin which Hugh Hunt thereof unjuſtly and without Judg- 
ment then had done to the aforeſaid Anthony, Alexander, Jobn Pollard, John Blackdon, John Davy, 
John Loveland, and Alexander, after the firſt Voyage of Lord Henry the Son of King John into 
Gaſcoign, as they then ſaid ; and unleſs they ſhould ſo do, and the aforeſaid Anthony, Alexander, 
John Pollard, John Blackdon, Jobn Davy, John Loveland, and Alexander ſhould make him the then 
Sheriff ſecure of proſecuting their Claim, then that the ſame then Sheriff ſhould ſummon by good 
Summoners the aforeſaid John Trevilian and Avice that they might be at Weſtmin/er aforeſaid on 
then next following, to ſhew why they had not done it; and that the ſame 

then Sheriff ſhould have then the ſaid Summoners.and that Writ. Ar which faid | 
at Meſt minſter aforeſaid, before Robert Norwich Knight and his Companions Juſtices of the aforeſaid 
late King of the Bench, came as well the aforeſaid Anthony, Aexander, John Pollard, Fobn Blackdon, 
Jebn Davy, John Loveland, and Alexander by Richard Buckland their Attorney, as the aforeſaid John 
Trevilian and Avice by Fohn Roſs then their Attorney. And the Sheriff of the County aforeſaid, viz, 
then ſent the Writ aforeſaid in all Things ſerved and executed, viz. that the 
aforeſaid Anthony, Alexander, John Pollard, John Blackdon, Fohn Davy, John Loveland, and A. 
lexander had found to the ſame then Sheriff Pledges of proſecuting the Writ aforeſaid, viz. John 
Den and Richard Fen, and that the aforeſaid John Trevilian and Avice ha] been ſummoned by 7 
Doe and Richard Roe, Whereupon the aforefaid Anthony, Alexander, John Pollard, John Blackdon, 
John Davy, John Loveland, and Alexander, by declaring upon their Writ aforeſaid by their At- 
torney aforeſaid, demanded againſt the aforeſaid ohn Trevilian and Avice the Tenements aforeſaid 
with the Appurtenances, as their Right. and Inheritance, and into which the ſame Fohn Trevilian 
and Avice had not Entry but after the Diſſeizin which the aforeſaid Hugh Hunt thereof unjuſtly 
and without Judgment did to the aforeſaid Anthony, Alexander, John Pollard, Fobn Blackdon, John 
Davy, John Loveland, and Alexander after the firſt, &c. and whereupon they then ſaid that they 
themſelves were ſeized of the Tenements aforeſaid with the Appurtenances in their Demeſn as of 
Fee and Right, in Time of Peace, in the Time of the aforeſaid late King, by taking thereof Ex- 
plees to the Value, &c. and into which, &c. And therefore they then produced the Suit, &c. 
And the aforeſaid John Trevilian and Avice by the aforeſaid John Roſs then their Attorney defend- 
ed their Right when, &c. and they then vouched thereof to Warranty Thomas Chapman who 
was then preſent in the ſame Court in his proper Perſon, and freely the Tenements afore- 
ſaid with the Appurtenances then to them warranted, & c.. And thereupon the aforeſaid Anthony, 
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Alexander, John Pollard, John Blackdon, Fohn Davy, John Loveland, and Alexander then de- 

manded againſt him the ſaid Thomas Chapman then Tenant by his Warranty the Tenements afore- 

ſaid with the Appurtenances in Form aforeſaid, &c. © And whereupon they ſaid” that they the) 4 

ſelves were ſeized of the Tenements aforeſaid with the Appurtenances in their Demeſn 4s of Fes 

and Right, in Time of Peace, in the Time of the aforeſaid late King, by taking thereof Explees 

to the Value, Sc. and into which, Cc. And therefore they then produced the Suit, &c. And 

the aforeſaid Thomas Chapman then Tenant by his Warranty aforeſaid defended his Right when, &c. 

and then ſaid that the aforeſaid Hugh did not diſſeize the aforeſaid Anthony, Alexander, John Pol- 

lard, John Blackdon, Fohn Davy, John Loveland, and Alexander, of the Tenements aforeſaid with the 

Appurtenances, as they the ſame Anthony, Alexander, Jobn Pollard, John Blackdon, John Davy, John 

Loveland, and Alexander by their Writ and Declaration aforeſtid above ſuppoſed, and thereof he 

put himſelf upon the Country. And the aforeſaid Anthony, Alexander, John Pollard, Jobn Black- 

don, John Davy, Jobn Loveland, and Alexander then prayed Leave to imparl thereon, Gc. and 

they had, c. Andafrterwards the fame ntbony, Alexander, John Pollard, Fohn Blackdon, John 

Devy, . Fobn Loveland, and Alexander then came again into the aforeſaid Court that ſame Term by 

their Attorney aforeſaid. And the aforeſaid Thomas although then ſolemnly called did not come, 

but in Contempt of the Court departed and made Default. Therefore it was then conſidered, that 

the aforeſaid Anthony, Alexander, ohn Pollard, Jobn Blackdon, Jobn Davy, Jobn Loveland, and 

Alexander ſhould recover their Seizin againſt the aforeſaid John Trevilian and Avice of the Tene- 

ments aforeſaid with the Appurtenances, and- that the ſame John Trevilian and Avice ſhould then 

have of the Land of the aforeſaid Thomas Chapman to the Value, Sc. and that the ſame Thomas 

Chapman then ſhould be in Mercy, &c. By Virtue of which ſaid Recovery in Form aforeſaid had, 

the atoreſaid Anthony, Alexander, Fohn Pollard, John Blackdon, Jobn Davy, Jobn Loveland, an 

Alexander into the Tenements aforeſaid with the Appurtenances entered, and were thereof ſeizec 

in their Demeſn as of Fee. Which ſaid Recovery in Form aforeſaid had and executed was to the 

Uſe of the aforeſaid John Trevilian and his Heirs for ever, and to fulfil the laſt Will of the fame 

Jobn Trevilian. And the ſaid Anthony, Alexander, Jobn Pollard, Jobn Blackdon, John Davy, 

Jobn Loveland, and Alexander being ſo ſeized thereof to the ſaid Uſe, the aforeſaid John 7. reviian, - 

before the aforeſaid Time when, Sc. viz. the 21ſt Day of December in the aboveſaid 23d Year of 

the Reign of the aforeſaid late King Henry the eighth, at Yarnſcomb in the County of Devon, made 

his Teſtament and laſt Will in Writing in theſe Words. . | 

. © In the Name of God, Amen. Whereas nothing is more certain than Death, nor any Thing 

e more incertain than the Hour of Death, therefore the 21ſt Day of December in the Year of our 

“ Lord God 1531, and the 23d Year of the Reign of King Henry 8. I John Trevilian Eſquire 

Son and Heir of Sir John Trevilian Knight deceaſed, of whole Mind and perfect Remembrance, 

* (Thanks be unto Almighty Ged) ordain and make this my laſt Will concerning the Diſpoſition 

e of all my Manors, Lands, Tenements, and other Hereditaments, as hereafter enſueth. That 

« is to ſay, where Anthony Pollard of Horewood, by the Name of Anthony Pollard Eſquire, Alex- 

e ander Wood, Fohn Pollard of Plymouth, John Blackdon, Fohn Davy, Jobn Loveland, and Alex- 

ander Wollncomb have recovered before the Juſtices of our ſaid Sovereign Lord the King of his 

* Common'Pleas at Weſtminſter 21 Meſſuages, 2000 Acres of Land, 80 Acres of Meadow, 500 

„Acres of Paſture, 100 Acres of Wood, and 500 Acres of Furze and Heath, with their Ap- 
e purtenances in Woodby, Checkſton, and Berinarver, in the County of Devon, againſt me the afore- 

ſaid John Trevilian Eſquire and Avice my Wife, by a Writ of our ſaid Sovereign Lord the King 

of Entry upon Diſſeizin in the Poſt, as by Record made in the Term of Sr. Michael in the 23d 

Year of the Reign of King Henry 8. in the Number-Roll thereof 528 plainly doth appear. 

And alſo where the ſaid Anthony Pollard, Alexander Wood, Jobn Pollard of ' Plymouth, John 

Blackdon, John Davy, Jobn Loveland, and Alexander Wollacomb have alſo recovered before the 

ſaid Juſtices of our ſaid Sovereign Lord the King aforeſaid at Weſtminſter aſoreſpecified, 13 

Meſſuages, 1 Mill, 600 Acres of Land, 60 Acres of Meadow, 390. Acres of Paſture, 129 
Acres of Wood, and 200 Acres of Furze and Heath with their Appurtenances in Wolmerſbeys, 

and Champerneheys in the County of Dorſet againſt me the ſaid John I revilian and Avice my Wife, 

by another Writ of our Sovereign Lord the King of Entry upon Diffeizin in the Peſt, as by 

Record alſo made in the ſaid Term of St. Michael in the 23d Year of the Reign of our Sove- 

reign Lord the King Henry 8. in the Roll of the Number there 446 alſo more at large appear- 

eth. And alſo where the ſaid Anthony Pollard, Alexander Wood, Jobn Pollard of Plymiuth, 

* Fohn Blackdon, John Davy, Fohn Loveland, and Alexander Wollacomb have alſo recovered before 

the ſaid Juſtices of our ſaid Sovereign Lord the King aforeſaid at Weſtminſter afore rehearſed, the 

Manor ot Knoll with the Appurtenances, and 30 Meſſuages, 4 Burgages, 2 Mills, ooo Acres of Land, 

200 Acres of Meadow, 600 Acres of Paſture, 60 Acres of Wood, 2000 Acres of Furze and Heath, 

and one Penny of Rent with their Appurtenances in Oldknell, Slocomb, Cobridge, Timberſcomb, 

6 O0 « I/eftharewood, 


— 


% 


"_ 
te 


40 


» > — 8 = 0 « \ 
A ms a A ents no a mm 


— * ä * 


" — 
22 —— 
% 


"The Pleadings : Fare verſus Snow, &c. 


„„ „ — 


8 


An 


« M,ieſt barewood, Elliſwortb, Overbolt, Lynch, Vaneford, Tortiſſinch, Mean, Moodcochslegh other. 


40 
«c 
cc 
40 
(c 
cc 
cc 
cc 
cc 
60 
(c 
60 
cc 
ec 
cc 
&c 
cc 
40 
cc 
(c 
cc 
ce 


' wiſe Legh, Raduiſb, Lucomb, Dunſter, Stintwell, and Carbampton in the County of Somerſet, 
© againſt me alſo. the aforeſaid John Trevilian Eſquire, and the faid Avice my Wife, by another 
«© Writ of our ſaid Sovereign Lord the King of Entry upon Diſſcizin in the Pof, as by another 
Record alſo made in the ſaid Term of St. Michael in the ſaid 23d Year of the Reign of our So- 


vereign Lord King Henry 8. in the Roll of Number there 329 more apparently doth appear, 
And whereas I the ſaid John Trevilian Eſquire, by the Name of Jobn Trevilian Eiquire, Son 
and Heir of Jobn Trevilian Knight deceaſed, by my Deed of four Parts indented, bearing Date 


the 10th Day of December in the ſaid 23d Year of the Reign of King Henry 8. have enfeoffed 


Edmund Bray Knight Lord Bray, Edward Bray Knight, Jobn Chamond Knight, Anthony Pe}. 


| lard of Horewood, Alexander Wood Eſquire, Fobn Moleſworth Clerk, Jobn Barry, John Bedewell, _ 


Fobn Pollard of Plymouth, Edward Siddenham of Culmſtock, and John Siddenbam his Son and 
Heir, Jobn Blackdon, John Davy, John Loveland, and Humphry Cleverden, of and in all my 
Manors, Meaſes, Lands, Tenements, Rents, Reverſions, and Services, with all the Ad- 


vowſances of Churches, Chauntries, and Chappels, and all other Hereditaments mine whatſo. 


ever they be, with all their Appurtenances, that late were the aforeſaid John Trevilian Knight, 
in the County of Cornwal. And alſo by the ſime my Deed of four Parts indented have enſeoffed 


the ſaid Edmund Bray Knight Lord Bray, Edward Bray Knight, Jon Chamond Knight, An- 


thony Pollard, and the others abovenamed, of and in my Manors of Nettlecomb, Rowdon, 


N oodavenant, together and with the Advowſances of Churches and Chauntries of Netlecoms 


aforeſaid, and all other Hereditaments mine whatſoever they be, with all their Appurtenances, 
that late were the aforeſaid John Trevilian Knight in the County of Somer/ſe!, (except the afore- 
ſaid Manor of Kz#/l, with its Appurtenances, and alſo except all thoſe Meaſes, Burgages, 
Mills, Lands, Meadow, Paiture, Wood, Furze and Heath, and a Penny of Rent, with all 
the Appurtenances, in Oldknoll, Slocomb, Cobridge, Timberſcomb, Weſtharewood, Ellifworth, 
Overbolt, Lynch, Vaneford, Tortiflinch, Mean, Wo:dcockslegh, otherwile Legh, Racuiſh, Lu- 


comb, Dunſter, Stintwell, and Carbampton in the aforeſaid County of Somerſet) to the Perform- 
| ance following, and fulfilling my laſt Will in Manner and Form as in Writing or otherwiſe be- 
fore faithful People thereof and upon I ſhall make and declare, at ſuch Time as it ſhall ſeem me 


neceſſary and behovable. I the ſaid John Trevitian Eſquire, Son and Heir of the ſaid John 
Trevilian Knight, therefore declare by this my Writing my laſt Will and full whole Will of and 
upon all and ſingular of every of the Premiſſes afore ſpecified, in Manner and Form follow ing, 
That is to ſay, bert, I the ſaid Fobn Trevilian the Son will that the ſaid Anthony Pollard, and all 


the other aforenamed in the ſaid ſeveral Recoveries, that now be ſeized of all the ſaid Manors, 


Meaſes, Lands, and Tenements, and other the Premiſſes compriſed in the ſaid ſeveral Reco- 


veries, and in every of them, their Heirs and Aſſigns, and alſo the faid Edmurd Bray Knight 


Lord Bray, and other his Co Feoffees named in the ſaid Feoffment, their Heirs and Aſſigns, 
of all and every of the ſaid Manors, Meaſes, Lands, Tenements, Rents, Reverſions, and 
Services, with all the Advowſances of Churches, and all other Hereditaments whatſoever they 
be, with their Appurtenances in the County of Cornwal, and alſo of all and every of the ſaid 
Manors, Meaſes, Lands, Tenements, Rents, Reverſions, and Services of and in Nettlecons, 
Rotodon, Woodavenant, with the Advowſances of Churches and Chauntries of NVeztlecomb afor - 


faid, and all other Hereditaments whatſoever they be, with their Appurtenances, in the ſaid 


County of Somerſet, and of every Parcel of all and ſingular the Premiſſes compriſed and ſpeci- 


fiedin the ſaid my Deed of Feoftment, ſhall ſtand and be ſeized thereof to the Uſe of me the ſaid 


Jobn Trevilian the Son of the ſaid Jobz Trevilian Knight, for Term of my Life, without any 
Impeachment of Waſt, and to ſuffer me the ſaid John Trevilian and my Aſſigns to take thereof 
and of every Parcel of all and ſingular the Premiſſes all the Rents, Revenues, Caſualtics, Iſſues and 
Profits, as well of Wood-Sales as of all other Things, during my Lite, without Let, Trouble, or In- 
terruption of my ſaid Recoverees and Feoffees, or of any of them their Heirs or Aſſigns, or of 
any other Manner of Perſon or Perſons in their Name, or in the Names of any of them, or by 
the Commandment or Procurement of any of them. Alſo I will that all ſuch Leaſes and Eſtates 
as have been made, or that at any Time hereafter ſhall be made by me the ſaid Jh, or by any of 


* my Officers or Aſſigns, of the Premiſſes, or of any Parcel thereof, to any Manner of Perſon or Per- 


ſons, by Deed, Deeds, Copy of Court-Roll, or otherwiſe, for Term of Lite or Lives, Years, 
or at Will, whereupon the moſt uſual and accuſtomable old ancient Reats and Services or more 


be and ſhall be reſerved and yielded to me the ſaid John Trevilian the Son, my Heirs, Reco- 


verces, Feoffees, their Heirs or Aſſigns, the which before this Time have been uſed to be re- 


& ſerved and paid out of the Premiſſes, or more, and alſo all Wood-ſales and Bargains tor Wo'd 
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« by me or by mine Officers made or to be made and bargained, ſtanding, growing, or lying 
e upon the Premiſſes, or upon any Part thereof, and all Grants of Advowſances, and Benefices, 
« Churches, Chauntries, and free Chappels, whatſoever they be, made or to be made by ime the 
« ſaid John Trevilian the Son at any Time by my Lifetime, ſhall be good and effectual to all ſuch 
« Leflees and Grantees, and to every of them, againſt me, my Heirs, Aſſigns, Recoverees, and 
% Feoffees, their Heirs and Aſſigns, and every of them, according to the Purport, Tenor, and 
« Effect of the ſame Lea'es and Grants thereof or of any Parcel thereof by me, mine Officers or 
« Aſſigns, made or to be made in Form aforeſaid, any Clauſe, Article, or other Thing in this 
« preſent laſt Will of and in the Premiſſes rehearſed or ſpecified or to be rehearſed to the contrary 
« in any wiſe notwithſtanding. And after my Deceaſe, I the ſaid John Trevilian the Son will that 
« the ſaid John Chamond Knight, John Barry, John Cavel, and Conand Engliſb, or one of them 
« between them agreed, appointed, and aſſigned, or their ſufficient Bailiff by them appointed and 

aſſigned, ſhall yearly receive, perceive, levy, and take all the Rents, Revenues, Iſſues, and 
Profits yearly growing and coming of and in the aforeſaid Manor of Knoll with the Appurte- 
nances, and of the ſaid Meaſes, Burgages, Mills, Lands, Meadow, Paſture, Wood, Furze 
and Heath, and the ſaid Rent, with the Appurtenances in Oldknoll, Slocomb, Cobridge, Timber- 
« ſcomb, Weſtharewood, Ellifworth, Overbolt, Lynch, Vaneford, Tortiflinch, Mean, Woodcockflegh 
* otherwiſe Legh, Raduiſh, Lucomb, Dunſter, Stintwell, and Carbampton in the ſaid County of 
« Somerſet, and alſo the Rents, Iſſues, and Profits yearly growing and coming of and in the aforeſaid 

Meaſes, Lands, Meadow, Paſture, Wood, Furze and Heath, with the Appurtenances, in Woodby, 
Checkſtone, and Berinarver in the aforeſaid County of Devon, and all the Rents, Iſſues, and 
Profits yearly growing and coming of and in the aforeſaid Meaſes, Mills, Lands, Meadow, 
Paſture, Wood, Furze and Heath, with their Appurtenances, in Wolmerſheys, and Champerne- 
« heys in the ſaid County of Dorſet, and of all the Reſidue of my Manors, Lands, and Tene- 
«© ments in the ſaid Recoveries and Feoffment mine ſpecified, in the aforeſaid Counties of Somer- 
« ſel, Dorſet, Devon, and Cornwal, (except the aforeſaid Manors of  Nettlecomb, Rowdon, and 
« J/ocodavenant) and therewith to content and pay all ſuch Charges and Funerals as ſhall be ſpent, 
e beſtowed, and laid out in and about the Burial and Interment of my Body after it is dead, my 
« Month's Mind, and Twelvemonth's Mind. And alſo with the Iſſues and Profits coming of the 
« Premiſſes in the ſaid Counties of Somerſet and Dorſet (except before excepted) to content and 

pay all ſuch Manner of Perſon or Perſons all ſuch Debts as ſhall fortune me the ſaid John Tre- 
vilian the Son to owe or to be indebted unto at the Time of my Deceaſe, the ſame Debts duly 
proved by Specialties or otherwiſe before my ſaid Recoverees or Feoffees, or before two of them, 
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© Alſo truſting that Avice my Wife will live ſole and chaſte, and not marry, and alſo be lovin 
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% and other the ſaid Premiſſes contented and paid, then I will, as long as ſhe liveth unmarried, 


that ſhe ſhall have all the Rents, Iſſues, and Profits yearly growing and coming of all the ſaid 
Manors, Meaſes, Lands, and Rents, and other the Premiſſes ſpecified in the ſaid ſeveral Re- 
coveries, and of every Parcel thereof, with the Appurtenances, in the aforeſaid Counties of So- 
merſet, Dorſet, and Devon. And if ſhe marry or die, then I will that my Son George Tre- 
vilian have all the Meaſes, Lands, Meadow, Paſture, Wood, Furze and Heath, with all their 
Appurtenances, in J/ocodby, Checkftone, and Berinarver in the County of Devon aforeſaid, and alſo 
all the ſaid Meaſes, Mills, Lands, Meadow, Paſture, Wood, Furze and Heath, with the 
Appurtenances, in Molmerſbeys, and Cbampernebeys in the County of Dorſet aforeſaid, and to 
the Heirs of his Body lawfully begotten ; and for Default of ſuch Iſſue, to remain to Thomas 
Trevilian my Son, and to the Heirs of his Body lawfully begotten ; and for Default of ſuch 
Iſſue, to remain to Hugh Trevilian my Son, and to the Heirs of his Body lawfully begotten ; and for 

efault of ſuch Iſſue, to remain to Fobn Trevilian the younger my Son, and to the Heirs of his Body 
lawfully begotten ; and for Default of ſuch Iſſue, to remain to John Trevilian the elder my Son, and 
to the Heirs of his Body lawfully begotten ; and for Default of ſuch Iſſue, to remain to my Daugh- 
ters / Johan, Iſabel, and Dorothy, and to the Heirs of their Bodies lawfully begotten, equally to 
e be divided; and for Default of ſuch Iſſue of any of my ſaid Daughters, to remain to the Over- 

livers or Overliver of the ſaid Daughters, and to every of them one after another, of like Eſtate 
as is before limited to them of the Premiſſes, and for Default of ſuch Iſſue, to remain to me the 
ſaid John Trevilion Eſquire, and to the Heirs of my Body lawfully begotten ; and for Default 
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begotten ; and for Default of ſuch Iſſue, to remain to the right Heirs of me the ſaid Jobn Tre- 
vilian, Son to the ſaid Jobn Trevilian Knight, for ever. And over this, my ſaid Son Thomas 
** Trevilian to have all the aforeſaid Manor of Knol! with the Appurtenances, and alſo all the ſaid 


«© Meaſles, 


10 


1 


and the aforeſaid John Cavel and Conand Engliſh, with the ſaid Fohn Chamond and Jobn Barry. 


g 
and kind to our Children, and to ſee them brought up in Virtue, and after the ſaid my Debts 


of ſuch Iſſue, to remain to Humphry Trevilian my Uncle, and to the Heirs of his Body lawfully | 
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% Meaſes, Burgages, Mills, Lands, Meadow, Paſture, Wood, Furze, Heath, and Rent, with 
e all the Appurtenances, in Oldknell, Slocomb, Cobridge, Timberſtomb, Weſtharewood, Elliſtworth, 
% Overbolt, Lynch, Vaneferd, Tortiſlincb, Mean, Woodtockſlegh otherwiſe Legh, Raduiſh, Lucoms, 
Dunſter, Stintwell, and Carhampton aforeſaid in the aforeſaid County of Somerſet, and to the 
Heits of his Body lawſully begotten; and for Default of ſuch Iſſue, to remain to the aforeſaid 
Hugh Trevilian my Son, and to the Heirs of his Body lawfully begotten 3 and for Default of 
ſuch Iſſue, to remain to Jobn Trevitian the younger my Son, and to the Heirs of his Body law 
fully begotten; and for Default of ſuch Iſſue, to remain to the ſaid George Trevilian my Son, 
and to the Heirs of his Body lawfully begotten ; and for Default of ſuch Iſſue, to remain to the 
C aforeſaid John Trevilian the elder, and to the Heirs of his Body lawfully begotten ; and for De- 
fault of ſuch Iſſue, to remain to the aforeſaid Zohan,” Iſabel, and Dorothy my Daughters, and to 
the Heirs of their Bodies lawfully begotten, . equally. to be divided; and for Default of ſuch 
Iſſue of any of the ſaid Daughters, to remain to the Overlivers or Overliver of the ſaid Daugh . 
ters, and every of them one after another, of like Eſtate as is afore limited to them of the Pre- 
miſſes; and for Default of ſuch Iſſue, to remain to me the ſaid John Trevilian Eſquire, and to 
the Heirs of my Body lawfully begotten; and for Default of ſuch Iſſue, to remain to Humpbry 
Trevilian my Uncle, and to the Heirs of his Body lawfully begotten; and for Default of ſuch 
Iſſue, to remain to the right Heirs of me the ſaid John Trevilian Eſquire, Son of the ſaid 7obn 
% Trevilian Knight, for ever. Item, I will that the aforeſaid Avice my Wife have my Manors of 
«© Nettlecomb and Woodavenant in the County of Somerſet aforeſaid, and all my Meaſes, Lands and 
Tenements in the Pariſh of Nettlecomb and Woodavenant aforeſaid, with all Advowſances of 
Churches, Chauntries, and Free Chappels in the County of Semerſet, Devon, and Cornwe!, 
with all their Appurtenances in the aforeſaid Feoffment compriſed, during her Life, upon Con- 
dition that ſhe ſuffer all ſuch Perſon or Perſons as be ſeized or poſſeſſed or have any Eſtate in 
any Parcel of the ſaid Manors of Netilecomb and Yeoodavenant aforeſaid for Term of Life, Lives, 
Years, or at Will, of my Demiſe or Leaſe, or of the Demiſe of my Father or any of his Aſſigns, 
peaceably to enjoy the ſame, and alſo. peaceably to ſuffer all ſuch Perſon and Perſons as now 
have or hereafter ſhall have of the Demiſe and Leaſe of me the ſaid John Trevilian Eſquire, or 
of me and Avice my Wife, or of my Officers for the Time being, having Authority of me the 
ſaid John Trevilian Eſquire to make Leaſes in Form aforeſaid, any Intereſt, Title, or Poſſeſſion, 
of and in any Meaſes, Lands, Tenements, Reverſions, and Services, with their Appurtenances, 
or any Part or Parcel of the Inheritance of the ſaid Avice to her deſcended, coming, or growing 
by Courſe of Deſcent, . Remainder, Reverter, or otherwiſe, or that hereafter ſhall deſcend, re- 
main, revert, eſcheat, or otherwiſe come to the faid Avice as Heir from any of her Anceſtors or 
otherwiſe,  peaceably to haye, hold, and enjoy all fuch Meaſes, Lands, and Tenements ſo to 
them or any of them let or demiſed, or to be ſer, let, and demiſed by me the ſaid John and the 
ſaid Avice, or my Officers by mine Aſſent and Agreement, for Term of Life, Lives, Years, or 
at Will, ſo that the ſame Leſſees and every of them to occupy, have, hold, and enjoy the ſame, 
according to the Purport, Tenor, and Effect of the ſame Demiſes and Leaſes, ſo that the old 
and molt accuſtomable Rents and Services or more be thereupon reſerved and yearly yielded to 
be paid during the Term and Terms, without any Vexation, Trouble, Let, Compulſion, 
or Suit of the ſaid Auice or any other in her Name, for her, or by her Commandment, by Rea- 
ſon of any Title, Right, Entry, or Action to her given from any of her Anceſtors upon or .im- 
mediate after my Deceaſe; and alſo upon Condition that the ſaid Avice after my Deceaſe ſhall not 
claim, demand, challenge, nor have any Dower of any other Parcel of the Inheritance of me the ſaid 
Jobn Trevilian Eſquire, by Reaſon of the Eſpowſals and Marriage between me and the ſaid Avice 
had. And if the ſaid Avice interrupt or let the Tenants holding, having, or that -hereafter ſhall 
hold and have, any Parcel of the Premiſſes, or any Parcel of the Inheritance of my Wife's, of 
my Demiſe made or to be made in Form aforeſaid,” or if the ſaid Avice after my Deceaſe, claim, 
demand, challenge, or have any Dower of any other Parcel or Part of mine Inheritance, 
or if ſhe deceaſe or die, then I will that my faid Feoffees, their Heirs and Aſſigns, and all my 
ſaid Recoverors, their Heirs and Aſſigns aforeſaid, peaceably permit and ſuffer the aforeſaid 
Fohn Chamond Knight, Jobn Barry, Fobn Cavel, and Conand Engliſh, or one of them between 
them and by them appointed, or their ſufficient Bailiff by them deputed and appointed, to per- 
*“ ceive, levy, receive, and take all the Rents, Iſſues, Revenues, and Profits yearly coming and 
growing of all the ſaid Manors of Nettlecomb, Rowdon, and Weodavenant, and alſo of all the 
* Reſidue of my Manors, Meaſes, Lands, Tenements, Reats, Reverſions, and Services, with 
the Appurtenances, in the Counties of Cornwal, Devon, Somerſet, and Dorſet, compriſed in the 
laid Recoveries and Feoffment, not yet diſpoſed or appointed in this Will, and thercwith to pay 
my Debts, Funerals, Charges, and Expences, and alſo to find my Sons and Daughters, or cauſe 
e them to be found, and virtuouſly to be brought up, (except my Son and Heir apparent, 
4 


cc 


cc 
cc 


660 


£6 
cc 
60 
cc 
cc 
cc 
cc 


cc 
cc 
cc 
cc 
«Cc 
cc 
ce 
cc 
cc 


40 
5 
144 
40 
5 


44 
cc 
0 
cc 
«CE 

cc 

cc 
40 

cc 

(0 

40 

40 

ct 
(. 

(0 

66 

cr 
<6 

40 


cc 


cc 


and 


* ew. 
— 


* K — ä 


The Pleadings: Eare verſus Snow, &c. 


and ſuch other of my Sons that ſhall have ſufficient and convenient Lands and Tenements to- 
wards their living immediately after my Deceaſe) both Meat, Drink, and Apparel, Scholing. 


Learning, and all other Things neceſſary and convenient for them and every of them, accord- 


ing to their Eftate, Degree, and Capacities, and Qualities, as by two of my ſaid Feoffees, and 
of John Chamond, John Barry, Fohn Cavel, and Conand Engliſh ſhall be thought good and expe- 
dient for them; and alſo therewith. to content and pay or cauſe to be contented and paid to 
my aſoreſaid Daughters, that is to ſay, to every of them towards their Marriages, not advan- 
ced or preferred in my Lifetime to Marriage, 300 Marks Sterling, fo that my Daughters 
be ordered and married by the Advice or Conſent of the aforeſaid Avice my Wife; 
and ſhe of my Daughters that will not be ſo ordered and ruled by the Advice or Conſent in 
Form aloreſaid, ſhall not have nor take any Benefit or Profit of 400 Marks parcel of the ſaid 
300 Marks to her before given by this my preſent laſt Will, ſo refuſing to be ordered. Alſo 
I will that if it happen hereafter my ſaid Daughters to be mine Heirs for lack of Iſſue Male, 
that then they nor any of them to have nor take any Manner of Profit or Avail of the ſaid Le- 
gacy of goo Marks, nor any Parcel thereof to them ſeverally given by this my Will in Form 
afore ſaid; or if it happen any of my ſaid Daughters to be preferred or advanced to Marriage 
in my Life time, then ſuch or they of my Daughters that ſo ſhall be preferred in my Life time 
ſhall not bave any Avail or Profit by the ſaid Legacies of 300 Marks to them or to evety of 
them ſeverally given in Form aforeſaid, or if any of them my ſaid Daughters die before Marria 

had (as God defend), then I will that all ſuch Sum or Sums of Money as then ſhall be receiv- 
ed to her Uſe fo deceaſed ſhall equally be divided among the other of my Daughters her over- 
living towards their Marriage, if they be not then preferred in Marriage, or if two of my ſaid 
Daughters fortune 'to deceaſe before Marriage had, then I will that ſuch that do overlive ſhall 
have 600 Marks of the Rents, Revenues, Iſſues, and Profits received of and in the ſaid Reſidue 
and other the Premiſſes, to the Uſe of the ſaid Daughters only to her Marriage, and the other 300 
Marks Reſidue of the ſaid goo Marks to be levied and paid to ſome other Ules as 1 fhall 
more plainly declare and expreſs in my Teſtament, And if all my Daughters fortune to de- 
ceaſe before Marriage, or be married in my Life time, then I will that all ſuch Money as then 
is and ſhall be received to their Uſe, ſhall be equally divided and diſtributed to my younger 
Sons not advanced or preferred in my Life time towards their Marriages, and Augmentation of 
their living. AlſoI will that the ſaid John Chamond, Jobn Barry, Jobn Cadel, and Conand Englifo 
do and ſhall yearly make Accompt before the Prior of the Monaſtery of Friedftock at Fried#ock in 
the County of Devonſbire for the Time being, and before one Auditor to be appointed and e- 
lected by the aforeſaid Avice my Wife, and in Default of her Appointment the ſaid Auditor 
to be appointed by two of my aforeſaid Recoverors, or two other of my {aid Feoffees, of the 


I ſſues and Profits of the aforeſaid Manors, Meaſcs, Lands, Tenements, and other the Premiſ- 


ſes, or of any parcel thereof aforeſaid ; and all ſuch Sums of Money as ſhall appear by the 
ſaid Accompt to be in the Hands of Fobn Chamond, John Berry, John Cavel, and Conand Eng - 
liſh, or their Bailies, to be put in a Cheſt faſt locked underneath five Locks, in ſure and ſafe 
Keeping in the fame Monaſtery, of the which Cheſt ſo locked the ſame John Chamond, John 
Barry, Jahn Cavel, and Conand Engliſh ſhall have every one of them one Key, and one of my 
other ſaid Feoffees another, to the Performance of this my laſt Will; and that the ſaid John 
Chamond, Fohn Barry, John Cavel, and Conand Engliſh, or which of them that ſhall ſuſtain any 
Labour or Pain in and about the Performance of this my Will ſhall have for his Labour, 
Coſts and Charges yearly 6 s. 8 d. and the Prior yearly for his Labour, Coſts and Charges, 

and hearing of the ſame Accompt, 13s. 4 d. upon the ſame Accompt; and the ſaid Auditor 
yearly for hearing and making of the ſame Accompt and his Coſts and Charges 6s. 8 d. Tem 
I will after all this done, fulfilled, and periormed in every Article according to the true Mean- 
ing, Declaration, and the full Intent of the ſame, that then my Feoffees aforeſaid, their Heirs 
and Aſſigns, ſtand and be ſeized of the ſaid Manor of Nettlecomb in Nettlecemb aforeſaid, to the 
Uſe of John my Son and Heir apparent, and of the Heirs of his Body lawfully begotten, upon 
the Condition that he make, grant, confirm, demile, let, and ſeal with me | by 
my Lifetime by his Writing ſufficient in the Law to every of my Sons and to all Manner of 
Perions to whom I have made, or that hereafter ſhall make, any Manner of States of any Lands 
or Tenements by Deed, Deeds, Copy of Court-roll, or otherwile, in Fee-tail, for Term of 
Life, Lives, Years, or at Will after the Cuſtom of the Manor. And alſo the ſaid Son and 
Heir apparent, and the Heirs of his Body lawfully begotten, permit and ſuffer all Manner of 
Perſon or Perſons that have or hereafter ſhall have any Eſtate, Poſſeſſion, Title or Intereſt, 
or Ule of and in any Part or parcel of my Hereditaments, or of the Inheritances of the ſaid 
Avice my Wife of my Demiſe, Grant, Gift, or Leaſe, or of the Demiſe, Gift, Grant, or Leaſe 
of me and of the ſaid Avice my Wife, by Oo Deeds, or Copy of Court-roll or otherwiſe, 
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in Fee- tail, for Term of Life, Lives, Years, or at Will after the Cuſtom of the Manor, where- 
upon the old and moſt accuſtomable Rents and Services be reſerved, or more, that hath been 
uſed to be reſerved or otherwiſe, peaceably to have, hold, occupy, and enjoy their Meaſes, 
Lands, Tenements, Rents, Reverſions, and Services to them letten, granted, given, demiſed, 
or leaſed, according to the Purport, Tenor, and Effect of the ſame Leaſes, Grants, Gifts, and 


Demiſes, without any Manner of Pleading, Suit, Let, Expulſion, Vexation, Trouble, or Interrup- 


tion of my ſaid Son and Heir Apparent, or of his Heirs aforeſaid, and of all other Manner of 
Perſon and Perſons by his or their Procurement, Commandment, or Sufferance, by Reaſon of 
any Title, Right of Entry, or Title of Action to him or them given after my Deceaſe or be- 
fore; and upon Condition that the ſaid Fobn my Son and Heir Apparent at this Side the Feaft 
of the Converſion of St. Paul next coming after the Date of this my preſent Will, do deliver 
or cauſe to be delivered into the Hands and Poſſeſſion of me the ſaid ohn Jrcvilian Son of the 
ſaid John Trevilian Knight, mine Executors or Aſſigns, one Obligation cancelled, wherein J 
the ſaid Jobn Trevilian Son of the ſaid John Trevilian Knight ſtand bound to Giles Hill in the 
Sum of 50 Marks; and upon Condition that che ſaid ohn my Son and Heir Apparent and 
his Heirs aforeſaid do permit and ſuffer, and cauſe to be permitted and ſuffered peaceably the 
ſaid Jobn Chamond, John Barry, John Cavel, and Conand Engliſh, and every of them, to per- 
form, fulfil, and execute my ſaid Will in every Article according to the Truſt that I have put 
in them, without any Manner of Let, Trouble, Vexation, Suit, Expulſion, or Interruption 
of the ſaid John Trevilian my Son and Heir Apparent, and his Heirs aforeſaid, or any other 
Perſon or Perſons by his or their Procurement, Commandment, or Sufferance; and upon 
Condition that the ſaid Fohn my Son and Heir Apparent do not diſturb, interrupt, let, vex, 
or trouble any Perſon or Perſons that hath or ſhall have any meddling or doing about the 
Execution or Performance of this my Will, or any Parcel thereof, or do any other Act or 
Acts whereby this my preſent laſt Will, or any Parcel thereof, may not have and take his full 
Effect and Power in every Article and Clauſe in the ſame contained, according to the true 
Meaning and Conſtruction of the ſame, according to my Mind and Will, and upon Condition 
that the ſaid John my Son and Heir Apparent, and his Heirs, nor any other Manner of Perſon 
or Perſons to his Uſe, nor in his Name, nor tor him, by him, or by his Procurement or Suf- 
ferance ſhall not vex, trouble, nor ſue, nor cauſe to be vexed, troubled, nor ſued, any Man- 
ner of Perſon or Perſons that ſhall have, or hath the Cuſtody, Keeping, and Poſſeſſion of any 
Evidences, Charters, Exemplifications, Fines, Eſcripts, Court-rolls, Books of Accompt, 
Muniments, and other Manner of Writings concerning any Manors, Lands, Tenements, He- 
ditaments, and other Poſſeſſions and Inheritances mine, or of Avice my Wife, by my Deli- 
verance, Sufferance, or Appointment of or for the having and Deliverance of any ſach Evi- 
dence, Charters, Exemplifications, Fines, Eſcripts, Court-rolls, Books of Accompt, Muni- 
ments, and other Writings, nor any of them concerning the Premiſſes or any Parcel thereof ; 
And if my ſaid Son and Heir Apparent do not perform and ſuffer to be performed all and every ot 


t the ſame Conditions of his Part in Form aforeſaid expreſſed, but fail in Performance of the ſame, or of 
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any parcel thereof, that then I the ſaid John Trevilian Eſquire, Son of the ſaid John Trevilian Knight, 


will that the ſame John Chamond, Fohn Barry, John Cavel, and Conand Engliſh ſhall after my Will 


performed in Form aforeſaid, bargain and ſell the ſaid Manors of Nettleton and Rowdon, with 
their Appurtenances to any Perſon or Perſons, and to their Heirs that will give for the ſame 
after the Rate of twenty Years Purchaſe, and the Money for the ſame received, I will that the 
ſame John Chamond, obn Barry, John Cavel, and Conand Engliſh, and every of them ſhall re- 
compence, ſatisfy, content, and pay every ſuch Leſſee for Term of Life, Lives, Years, or atWill, 
holding any Part or Parcel of the Premiſſes ſo thereof, or of any Pareel thereof, expulſed, vexed, 
troubled, or otherwiſe incumbred or hurted ; and the Reſidue of the Money thereof received, 
(if any fortune to remain) to diſtribute it in Deeds of Charity after the Diſcretion of the ſaid 


% John Chamond, Fohn Barry, John Cavel, and Conand Engliſh, Item, I will that after my De- 
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ceaſe and Avice my Wife, that the ſaid John Chamond preſent to every of the Advowſances, 
Chauntries, and free Chapels, as often as the ſame ſpiritual Promotions ſhall become void by 
Death, Reſignation, or otherwiſe. And after the Death of the ſaid 7h Chamond, the ſaid 
Jobn Barry, John Cavel, and Conand Engliſh, and every other of my Feoffees before named, 
(except the ſaid Lord Bray and Edward Bray) as they be named in the ſaid Feoffment one after 
another, ſhall preſent to every of the ſaid Advowſons, Chauntries, and Free-Chapels, in like 
Manner as the ſaid Fohn Chamond did, or to him was limited to do, or ſhall do. Lem, I will 
that every of my Sons to whom any of my Manors, Lands, Tenements, and Hereditaments 
be diſpoſed unto, (except my Son and Heir) have all Manner of Evidences, Exemplifications, 
Fines, and other Manner of Muniments and Writings concerning and belonging to their Por- 
tions, and that they be delivered to them after my Deceaſe and Avice my Wile, when they 
ſhall be of the Age of 21 Years, and in the mean Time the ſaid Evidences and all other Writ- 
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« ings aforeſpecified to remain and be in the keeping of Avice my Wife during her Life, and af- 
ce ter her Deccaſc to remain and be in the Cuſtody and Keeping of the aforeſaid Fobn Chamond, 
« and the other his Co- feoffees one after another as they be named in the ſaid Feoffment (except 
the ſaid Lord Bray and Sir Edward Bray). Item, I will that my Executors, Recoverors, and 
« Feoffees have the ſure Cuſtody, Keeping, and Poſſeſſion of other my Evidences, Eſcripts, Char- 
« ters, Muniments, and all other Manner of Writings concerning any of my Manors, Lands, 
« and Tenements, Hereditameats, and other Poſſeſſions mine, lying and being within the Coun— 
e ties aforeſaid, and not to deliver the ſame nor any of them to my ſaid Son and Heir Appa- 
« rent. Item, I will that my Son and Heir Apparent and Maud his Wife ſhall have, after my 
% Deceaſe, 131. 6s. 8d. to them and to the Heirs of the Body of the ſaid John Trevilian the 
c elder my Son and Heir Apparent lawfully begotten, of and in my Manor of Wha/i/bbrow in 
c the County of Cornwal, according to the Indentures of Covenants between Giles Hill and me 
<« the ſaid John Trevilian Eſquire. Provided always that it ſhall be lawful to me the ſaid J 
4 Trevilian Eſquire, Son of the ſaid John Trevilian Knight, always during my Life to change, 

„ add, or diminiſh this my Will, any Thing in the ſame notwithſtanding. In Witneſs whereof 
I the ſaid ohn Trevilian Eſquire, Son and Heir of the ſaid Fohn Trevilian Knight, to this my 
ec preſent Will have ſet to my Seal, and ſubſcribed my Name the Day and Year aboveſaid, in the 
« Preſence of John Siddenham of Legh Eſquire, William Cavel Parſon of Nettlecomb Clerk, Ed- 
C mund Winter Gentleman, Conand Engliſh, John Baker, George Tedd Clerk, John Evan, William 
&« Martin, Alice Kympt, James Morris, Conand Silk, John Engliſh, and many others. 


By me, John Trevilian.” 


And the aforeſaid Anthony, Alexander, John Pollard, Jobn Blackdon, John Davy, John Love- 
land, and Alexander being ſo ſeized of the Tenements aforeſaid with the Appurtenances in their 
Demeſn as of Fee, to the Uſe of the aforeſaid John Trevilian and his Heirs, their Seizin of and 
in the Tenements aforeſaid continued unto the 4th Day of February in the 25th Year of the Reign 
of the aforeſaid late King Henry 8. on which Day, by virtue of a certain Act of Parliament of the 
ſame late King then held at Meſiminſter atoreſaid, concerning the transferring of Uſes into Poſſeſ- 
ſion made, the aforeſaid John Trevilian was ſeized of the Tenements aforeſaid with the Appur- 
tenances in his Demeſn as of Fee. And the ſame Jurors further ſay upon their Oath, that the 
ſaid laſt Will is a good and true Will of the ſaid John Trevilian the Son. And afterwards, viz. 
the 1oth Day of January in the zoth Year of the Reign of the ſaid late King Henry the eizh:h, the 
aforeſaid John Trevilian, at Yarnſcomb aforeſaid, ſo thereof being ſeized died. And further the 
Jurors aforeſaid ſay, that the aforeſaid Avice at the aforeſaid Time of the Recovery aforeſaid in 
Form aforeſaid had, or ever afterwards, was not ſeized of any Eſtate of Freehold, nor had any 
Thing of and in the Tenements aforeſaid with the Appurtenances in which, &c. And that one 
John Trevilian Son and Heir of the aforeſaid 7h Trevilian Eſquire into the Tenements aforeſaid 
with the Appurtenances entered, and was thereof ſeized in his Demeſn as of Fee. And afterwards 
the aforeſaid Avice and the aforeſaid Thomas Trevilian at Yarnſcomb aforeſaid died. And that af- 
terwards the aforeſaid Joby Trevilian Son and Heir of the aforeſaid John Trevilian Eſquire being 
fo ſeized of the Tenements aforeſaid with the Appurtenances in which, &c. died thereof ſeized, 
after whoſe Death the Tenements aforeſaid with the Appurtenances deſcended to one John Trevi - 
lian as Son and Heir of the ſaid John Trevilian, Son and Heir of the ſaid John Trevilian Eſquire, 
Hugh Trevilian Son and Heir of the aforeſaid Thomas Trevilian then being within the Age of 
twenty-one Years. By virtue whereof the ſame John Trevilian Son of the aforeſaid John Son of 
the aforeſaid John Trevilian Eſquire was of the Tenements aforeſaid with the Appurtenances in 
which, &c. ſeized in his Demeſn as of Fee, And he being ſo ſeized thereof, the aforeſaid Hugh 
afterwards, viz. the 8th Day of May in the 18th Year of the Reign of the Lady the Queen now, 
into the Lands and Tenements aforeſaid with the Appurtenances in which, &c. entered, and was 
thereof ſeized. And being fo ſeized thereof, the ſame Hugh the aforeſaid 8th Day of May in 
the 18th Year aboveſaid demiſed, granted, and to Farm let the Tenements aforeſaid with the Ap- 
purtenances in which, &c. to the aforeſaid Nicholas Eare, in Manner and Form as the ſame Ni- 
cholas Fare above in his Declaration hath alledged. By virtue of which ſaid Demiſe the ſame Ni- 
cholas Eare into the Tenements aforeſaid with the Appurtenances in which, &c. entered, and was 
thereof poſſeſſed, until the aforeſaid N:cholas Snow, Agnes, and Thomas Elſworthy at the aforeſaid 
Time when, &c. by the Command and in Right of the aforeſaid John Trevilian Son and Heir 
of John, Son and Heir of the aforeſaid n Trevilian the Teſtator, into the Tenements aforeſaid 
with the Appurtenances in which, &c. entered, and the ſaid Nicholas Eare from his Farm 
aforeſaid thereof (his Farm aforeſaid not yet ended) ejected, expelled, and amoved, and 
the ſaid Nicholas Eare from his Poſſeſſion thereof held out, and yet hold out, in Man- 
ner and Form as the aforeſaid Nicholas Eare above complains. And they pray there- 
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of the Advice and Diſcretion of the Court of the ſaid Lady the Queen before the Queen herſelf. 
And if upon the whole Matter atoreſaid in Form aforeſaid found it ſhall ſeem to the faid Court of 
the ſaid Lady the Queen here, that the Entry of the aforeſaid Nicholas Snow, Agnes, and Thomas 
E!feworthy in Form aforeſaid made is not a lawful Entry upon the Poſſeſſion of the atoreſaid Mi- 
cbolas Eare, then the ſame Jurors ſay upon their Oath that the aforeſaid Nicholas, Agnes, and 
Themas Elſworthy are guilty of the Treſpaſs and Ejectment aforeſaid, in Manner and Form as the 
aforeſaid Nicholas Eare above againſt them hath declared; and then they aſſeſs Damages of the 
ſaid Nicholas Eare by Occaſion of the Treſpaſs and Eze&tment aforeſaid, beſides his Coſts and 
Charges by him about his Suit in this Behalt expended, to 105. and for thoſe Coſts and Charges 
to 20 5. And if upon the whole Matter aforeſaid in Form aforeſaid found, it ſhall ſeem to the 
ſaid Court of the ſaid Lady the Queen here that the Entry of the aforeſaid Nicholas Snow, 
Agnes, and Thomas Elſworthy in Form aforeſaid made is a lawful Entry, then the ſame Jurors ſay 
upon their Oath that the aforeſaid Nicholas Snow, Agnes, and Thomas Elſworthy ate not guilty 
of the Treſpaſs and Ejectment aforeſaid, as they the ſame Nicholas Snow, Agnes, and Thomas E1j- 


worthy above in Pleading have alledged, &c. 


So EASE H E Caſe upon the ſpecial Verdict is thus. John Trevilian Son of Sir Jobn J. revilian was Te- 
Holand is Te- nant in Tail of the Tenements in Queſtion, and being ſole feized of ſuch Eſtate, io the 23d 
nantin Tail, and Year of the Reign of King Henry 8. a common Recovery was had againſt him and Avice his Wite, 


R (71 h d 7 * . 
ae ul him and Who vouched over according to the common Courſe of common Recoveries. And it was found 


— that the Wife had nothing in the Tenements, and that the Recovery was to the U.e of the Huſ- 
common band and his Heirs. And the Recoverors entered, and they being ſo ſeized, and the laid 7.by 


the common 


Vouckee, and Trevilian being Ceſtuy gue Uſe, he by his Will made and publiſhed in the 23d Year ot the Keiyn 


Bae in the of King Henry 8. gave the ſaid Tenements to Thomas Trevilian his youngeſt Son, and to the 


Lands, but only Heirs of his Body begotten, And afterwards the Statute of 27 H. 8. of Uſes was made, after 


3 which he publiſhed his ſaid Will again, and died in the 35th Year of the Reign of King Henry 8. 


the ſurvives th and vice ſurvived him. And Fohn 7; revilian the Son of the Teſtator entered into the Tene- 
Recovery ſhall ments, and Avice and Thomas died, and afterwards 7ohn the Son of the Teſtator died ſeized, 
3 whereby the Tenements deſcended to his Son John Trevilian; and at the Time of the Deſcent, 
that the Wiſe Hugh Trevilian the Son of the ſaid Thomas Trevilian was within Age, and afterwards entered, and 


2 — made the Leaſe to the Plaintiff, and the Defendants as Servants to the ſaid 7ohn Trevilian the 


than to bar ber Grandſon of the Teftator ouſted the Plaintiff, | 
8 _ And the whole Queſtion in this Cafe was, whether or no the Eftate-tail, which John Trevilian 
Recovery com- the Teſtator had at the Time of the Recovery, was barred by it, for if it was not barred by the 
mon O- pl. 6. Recovery, then the dying ſeized of his Son Jobn Trevilian remitted John Trevilian the Grandſon 
Books there cited Of the Teſtator to the firſt Tail, and if it was barred, then the Eftate and Right of Hugh Trevi. 
couching this lian the Son and Heir of Thomas Trevilian the youngeſt Son of the Teſtator is good, and conſe- 
quently his Leaſe is of Force. And it was objected that the Recovery was not effectual to bar the 
5,07 he Peſen- Eftate-tail, becauſe Avice the Wife was named in the Præcipe as Jointenant with her Huſband, 
and as Jointenant ſhe appeared and vouched, and the Vouchee entered into the Warranty admit- 
ting that he ought to warrant to them, whereby he alſo admitted that the Wife had an Eſtate in 
the Tenancy, and had Cauſe to vouch, for if it was otherwiſe, it might deprive them of the Be- 
nefit of the Warranty. And if it ſhall not be taken that the Wife had a joint Eſtate with her 
Huſband, then it ſhall be taken that it was the Land of the Wife only, and that the Huſband 
was ſeized in Right of the Wife, and ſo had nothing but by the Coverture, in which Caſe it is 
worſe for the Plaintiff, But whether it be taken the one Way or the other, the Eſtate-tail ſhall 
not be barred but in Reſpe& of the Recovery over in Value, and whether it be taken the one 
* Dr. & Stud, Way or the other, the Wife ſurviving ſhall have the Recompence in Value by Concluſion, and 
{2 $-©2P-26- then there is no Cauſe why the Iſſue in Tail ſhould be barred, for the Reaſon * why an Eſtate- 
39, per Hale tail is permitted to be barred by a common Recovery is, in reſpect of the Recompence in Value 
©. J. Bac. Law hich is or by Poſſibility may be rendered for the Eſtate loſt, and if the Wife ſhall have the Re- 


Tracts Pig. - - 
en Recht. i, compence in Value, and not the Iſſue in Tail, then there is no Reaſon why the Iſſue ſnould be 


* barred, or hindered from being remitted. 

3 And upon this Objeftion the Matter was oftentimes debated as well at the Bar as at the Bench, 
c but I did not hear any of the Arguments in this Caſe either of the Counſel or of the Juſtices, but 

what I here report is upon the crediblę Information of thoſe who were of Counſel in the Caſe, and 

of others. And at laſt all the Juſtices unanimouſly declared their Opinions to be, that the Eſta:e- 

tail was barred by the Recovery. For it is expreſly found by the Verdict, that the Wife had 

. P. Co. Lit. nothing in the Tenements at the Time of the Recovery, but that the Huſband was ſole ſeized in 


Via ala Tail ; and he alone loſt the Tenancy, * and the Recovery in Value ſhall go to him who hath loft 


Souther Reb.3- the Tenancy, and ſhall be of the like Eſtate which he loſt ; and here the Huſband only loſt the 


Pl. 8. a 
6 Jenancy, 


Ul 
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Tenancy, and loſt only an Eſtate- tail in it, and not a Fee-ſimple, and ſuch Perſon as hath the 

Loſs ſhall have the Recompence, and therein ſhall have ſuch Eſtate as he hath loſt, and that ought 

to be an Eſtate-tail here, to which the Wife is a Stranger. And if the Wife ought to ſue the 

Execution, what Eſtate ſhould ſhe then have ? None can ſay whether ſhe ſhould have an Eſtate 

for Life, or whether ſhe ſhould have an Eſtate in Fee- ſimple, becauſe ſhe had no Eſtate at all, 

and what Eſtate the Concluſion would gain, ſhe herſelf did not know, nor did ſhe know what E- 

ſtate to claim in the Land, if ſhe was ouſted thereof, nor did ſhe know whether ſhe ſhould have 

a Quod ei deforceat or a Writ of Right, if the Land was recovered againſt her by Default. So 

that foraſmuch as the Truth now appears by the Verdict, the Court ought to adjudge that ſhe, 

who had no Eſtate in the Land recovered, ſhall have no Eſtate in the Land recovered in Value, 

nor was able to ſue Execution of the Land recovered in Value, but that ſhe was named in the 

Precipe only to be barred of her * Dower, to which Purpoſe Women are commonly named in es. p. = co. 54. 

common Recoveries had againſt their Huſbands ; © and the common Uſage in this Caſe is to be A 

regarded, for in ſuch Caſes it has always been the Intent of the Parties before this Time, that 66. 7%. 

the Wife ſhall be barred of her Dower, and that the Eſtate- tail ſhall be barred alſo. Wn n 
And Southcote and Gatody Juſtices ſaid, that if it ſhould be admitted that the Wife might ſue Dower Q. 2. pl. 

Execution of the Lands recovered in Value againſt the Vouchee by Concluſion, yet the Iflue in 

Tail might ouſt the Wife thereof, becauſe the Land ought to be his“ in reſpect of his Loſs, and © 2 Co. 74- a. 

he is able to ſay againſt the Wife that ſhe had loſt nothing, and therefore that ſhe ſhould hold no- 41 4. 

thing. And tho? it ſhould be argued that the Wife might have Execution of the Value againſt 4 co. Lit. 376. 

the Vouchee by Eſtoppel, * yet the Son being Iſſue in Tail ſhall not be bound by any Eſtoppel * 

which his Father admitted by joining in Voucher with the Wife, any more for the Recompence « Leon. 37 

in Value, than he ſhould be by an Eſtoppel made by his Father for the old Entail, which is reco- 1 on Recov. 

vered againſt his Father, and ſo not ſubject to any Eſtoppel. 99. 


And becauſe 1 did not hear any of the Arguments in this Caſe, I delivered the above Report to Sir Nes ten by the 
Chriſtopher Wray Chief Juſtice, to know if it contained the true Cauſe of the Judgment of the Court. Reporter, 
And when he had peruſed it, be delivered it back to me, with his Apprebation of it, and told me that 
he had ſpoken with the Lord Dyer, and with Manwood Juſtice (who at the Time when this Caſe was 
printed was Chief Baron of the Exchequer) both of whom agreed in Opinion with him and his Compa- 
nions. And afterwards Judgment was given accordingly, which here follows. 


At which Day before the Lady the Queen at Veſtminſter came the Parties aforeſaid by their ,,. ert 
Attornies aforeſaid ; whereupon all and ſingular the Premiſſes being ſeen, and by the Court of the Record. — 
ſaid Lady the Queen here more fully underſtood, and mature Deliberation being thereupon had, it 

is conſidered that the aforeſaid Nicholas Eare recover againſt the aforeſaid Nicholas Snow, Agnes, and 

Thomas Elfworthy his Term aforeſaid of and in the Premiſſes yet to come, and his Damages afore- OE 
ſaid by the Jurors aforeſaid in Form aforeſaid aſſeſſed, and alſo 121. 6s. 8 d. to the ſame Nicho- 

las Eare for his Coſts and Charges by the Court of the Lady the Queen here with his Aſſent of 

Increaſe adjudged ; which ſaid Damages in the whole amount to 131. 16s. 8d, And the afore- 

ſaid Nicholas Snow, Agnes, and Thomas Elſworthy be taken, &c. 
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Glouceſler. 
Declar ation, 
Same Precedent 
N. Bendl. 308. 
Raſt. Entr. 679. 


a. pl. 9. 


Not guilty, 

Venire facias, 
Penire Facias 
Acut alias. 


Fury continued. 


The Pleadings: Welcden verſus Elkington. 


A Report of a Caſe argued in the Common Bench by the Serjeants in Hillary Term in the 
twentieth Tear of the Reign of Queen Elizabeth, and by the Juſtices in Eaſter Term in 
the ſame Year, in which Term Judgment was given, upon a ſpecial Verdict found in an 
Action of Treſpaſs brought by William Welcden Plaintiff againſt Thomas Elkington 
Defendant. And the Record is entered among the Records of Eaſter Term 19 Eliza- 
beth, Rot. 1226, and was as follows, 


FF Homas Elkington late of Minchinhampton in the County aforeſaid Clothier was attached to an- 
ſwer William Welcden of a Plea, wherefore with Force and Arms the Cloſe and Houſe of the 
ſaid William at Minchinhampton he broke, and his Graſs to the Value of 40 l. there lately growing 
with certain Cattle eat up, trod down, and conſumed, and other Wrongs to him did, to the great 
Damage of the ſaid William, and againſt the Peace of the Lady the Queen now, &c. And where- 
upon the ſame William by Richard Pitt his Attorney complains that the aforeſaid Thomas, the 
21ſt Day of October in the roth Year of the Reign of-the Lady the Queen now, with Force and 
Arms, &c. the Cloſe and Houſe of him the ſaid Willi inchinbamplion broke, and his Graſs 
to the Value, &c. there then growing with certain Cattle, viz. Horſes, Oxen, Cows, Hogs, and 
Sheep, eat up, trod down, and conſumed, the Treſpaſs aforeſaid as to the eating up, treading 
down, and conſuming of the Graſs aforeſaid from the aforeſaid 21ſt Day of October in the 10th 
Year aboveſaid unto the gth Day of December in the 15th Year of the Reign of the ſaid Lady the 
Queen now at divers Days and Times continuing; and other Wrongs, &c. to the great Damage 
&c, and againſt the Peace, &c. Whereupon he ſays that he is prejudiced and has Damage to the 
Value of 1001. and therefore he produces the Suit, &c. | Mo 
And the aforeſaid Thomas by John Kirle his Attorney comes and defends the Force and Injury 
when, & c. and ſays that he is not guilty of the Treſpaſs aforeſaid, as the aforeſaid Milliam above 
againſt him complains, and of this he puts himſelf upon the Country, and the aforeſaid Milliam 
likewiſe. Therefore the Sheriff is commanded that he cauſe to come here from the Day of the 
Holy Trinity in three Weeks 12, &c. by whom, &c. And who neither, &c. to recognize, &c. 
becauſe as well, &c. At which Day here came the Parties, &c. And the Sheriff hath not ſent 
the Writ. Therefore as before the Sheriff is commanded that he cauſe to come here on the Oc- 
tave of St. Michael 12, &c. to recognize in Form aforeſaid, &c. Afterwards the Proceſs between 
the Parties aforeſaid in the Plea aforeſaid being continued by the Jury thereof between them being 
reſpued here until this Day, viz. from the Day of Eaſter in 15 Days in the 18th Year of the 
Reign of the Lady the Queen now, unleſs the Juſtices of the Lady the Queen aſſigned to take 


Aſſizes in the County atoreſaid by the Form of the Statute, &c. on Monday the 19th Day of 


Pati. 


Jury further 
continued. 


Habeas cor pora. 


Special Verdict. 


March next paſt at Glouceſter in the County aforeſaid had firſt come. And now here at this Day 
came as well the aforeſaid William Welcden as the aforeſaid Thomas Elkington by their Attornies a- 


foreſaid. And the aforeſaid Juſtices aſſigned to take Aſſizes before whom, &c. have ſent here 


their Record in theſe Words. Afterwards at the Day and Place within contained, before Edward 
Saunders Knight Chief Baron of the Exchequer of the Lady the Queen, and William Loveleſs Ser- 


jeant at Law, Juſtices of the ſaid Lady the Queen aſſigned to take Aſſizes in the County of Glou- 


ceſter by the Form of the Starute, &c. came as well the within named William Welcden as the within 
written Thomas Elkington in their proper Perſons. And the Jurors thereof impannelled being called, 
ſome of them came, and ſome of them did not come, as appears by the Panel to this Record af— 
fixed. Therefore the Jury aforeſaid is further reſpited here until from the Day of the Holy Tri- 
nity in 15 Days for Want of Jurors. Therefore let the Sheriff have the Bodies, &c. After- 
wards the Proceſs between the Parties aforeſaid in the Plea aforeſaid being continued by the Jury 
thereof between them being reſpited here until this Day, viz. from the Day of Eaſter in one 
Month in the 19th Year of the Reign of the Lady the Queen now, and now here at this Day came 
as well the aforeſaid William Welcden as the aforeſaid Thomas Elkington by their Attornies aforeſaid. 
And the Jurors thereof impanneled being called, ſome of them, viz. Francis Wye Eſquire, Wil- 
liam Chandler, Henry Winchcomb, William Houſe, William Faukes, John Mucklow Gentleman, Fohn 
Freeman of Burton, Auncel Saundford, Jobn Ailway of Tainton, Edward Tomlinſon, Richard Arun- 
del, and John Hilip came. Who to ſay the Truth of the Premiſſes being choſen, tried, and ſworn, 
ſay upon their Oath that long before the aforeſaid Time of the Treſpaſs aforeſaid above ſuppoſed 
to be done, one William Windeſore Knight late Lord Minde ſore now deceaſed was ſeized of one 
Meſſuage, one Water-mill called Longfcrths, and three Parcels of Meadow called Doddings, Her- 
tals, and Cleycomb-mead in Minchinhampton aforeſaid, in which the Treſpaſs aforeſaid is ſuppoſed 


to be done, in his Demeſn as of Fee. And being ſo ſeized thereof, the ſame William late Lord 


Windeſore the 16th Day of March in the 35th Year of the Reign of Lord Henry late King of Eng- 
land the eighth, demiſed the ſaid Tenements with the Appurtenances to one Thomas Davis, to 
8 have 
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have and to hold the ſaid Tenements with the Appurtenances to the ſame Thomas Davis his Exe- 
cutors and Aſſigns from the Feaſt of the Annunciation of the bleſſed Mary the Virgin then next fol- 
lowing, unto the End and Term of 60 Years from thence next following, fully to be compleat. 
By virtue of which Demiſe the aforeſaid Thomas Davis, after the aforeſaid Feaſt of the Annuncia« 
tion of the bleſſed Mary the Virgin, into the Tenements aforeſaid with the Appurtenances entered, 
and was thereof poſſeſſed. And being ſo thereof poſſeſſed, the ſame Thomas Davis afterwards; 
viz. the 22d Day of Auguſt in the 37th Year of the Reign of the ſaid late King Henry the eigbib, 
made and declared his laſt Will and Teſtament in Writing, and by the ſame Teſtament gave and 
bequeathed the Tenements aforeſaid with the Appurtenances in Manner and Form underwritten 
in theſe Words. | | 

Item, I will that Zohan Davis my Wife ſhall have and occupy all ſuch Meſſuages and 
„ Lands with the Appurtenances as are contained in my Leaſe of Longforths, Doddings, Hentals, 


« and Cleycomb-mead, with all the Appurtenances contained in the ſaid Leaſe, for ſo many Years 


as the ſaid Johan ſhall fortune to live. And after her Deceaſe-I give and bequeath the Reſidue 

« of the Years of the ſaid Leaſe then not expired unto Francis Davis my younger Son, and to 
„ his Aſſigns.” | | 

And further the aforeſaid Thomas Davis by his ſame Teſtament conſtituted and ordained the a- 
foreſaid Johan his ſole Executrix of his Teſtament aforeſaid, as by the ſaid Teſtament to the Ju- 
rors aforeſaid in Evidence ſhewn more fully appears. And the aforeſaid Thomas Davis of the Te- 
nements aforeſaid with the Appurtenances in Form aforeſaid being poſſeſſed, afterwards, viz. the 
20th Day of September in the 37th Year of the Reign of the ſaid late King Henry the eighth, died 
thereof in Form aforeſaid poſſeſſed, having whilſt he lived, and at the Time of his Death, Goods 
and Chattles ſufficient to pay and ſatisfy all his Debts and Legacies, beſides the ſaid Demiſe: 
After the Death of which ſaid Thomas Davis, the aforeſaid Johan, the joth Day of November in 
the Year of the Lord 1545, proved and inſinuated the Teſtament aforeſaid of the aforeſaid Tho- 
was Davis in the Prerogative Court of Thomas late Archbiſhop of Canterbury, of all England Pri- 
mate and Metropolitan, becauſe the ſame Thomas Davis whilſt he lived, and at the Time of his 
Death, had Goods, Rights, or Credits in divers Dioceſes or peculiar Juriſdictions within this 
Realm of England, and the Adminiſtration of all and ſingular the Goods, Rights, and Credits of 
the ſaid Thomas Davis, and his Teſtament in any wiſe concerning, to the aforeſaid Zohan, Exe- 
cutrix in the Teſtament named for the well and faithfully adminiſtring of the ſame, by the ſame 
late Archbiſhop was committed, And afterwards, viz. the 10th Day of December then next 
following, the ſame Johan into the Tenements aforeſaid with the Appurtenances entered, 
and claimed to have and occupy the ſame Tenements with the Appurtenances for Term of 
her Life, the Remainder thereof to the ſaid Francis, according to the Form and Effect of the 
Legacy aforeſaid. By Reaſon whereof the ſame Johan was of the Tenements aforeſaid with the 
Appurtenances poſſeſſed. And the aforeſaid Joban of the Tenements aforeſaid with the Appur- 
tenances in Form aforeſaid being poſſeſſed, before the aforeſaid Time when, &c. viz. the 
Day of in the 6th Year of the Reign of Lord Edward late King of England the 
fexth, took to Huſband one Richard Herbert Eſquire. And afterwards, viz. the 24th Day of 
Auzuſt in the 41h and gth Years of the Reign of Lord Philip and Lady Mary late King and Queen 
of England, the aſoreſaid Francis Davis died inteſtate, after whoſe Death the aforeſaid Richard 
Herbert and Johan his Wife, by the Names of Richard Herbert Eſquire and Johan his Wife ſole 
Executrix of the laſt Will and Teſtament of the aforeſaid Thomas Davis, the iſt Day of December 


in the 4th and gth Years of the Reign of the ſaid late King and Queen Philip and Mary, by 
their certain Writing ſcaled with their Seals, and to the ſame Jurors in Evidence ſhewn, bearing 


Date the ſame Day and Year, bargained, ſold, gave, granted, and aſſigned to one Thomas Car- 
penter and Richard Hoſkins all their Intereſt, Right, Title, and Term of Years then to come and 
not expired of and in the ſaid Tenements with the Appurtenances in which, &c. and all the E- 
ſtate of the ſaid Richard and Johan in the ſame; to have, hold, and enjoy the ſaid Tenements 
with the Appurtenances, and the faid Intereſt and Term of Years aboveſaid of and in the Tene- 
ments aforeſaid with the Appurtenances, to the ſaid Thomas Carpenter and Richard Hoſkins, and 
to their Aſſigns, and to their ſole Ule and Behoof, unto the full End and Term of the ſaid 60 
Years, And afterwards, viz. the 13th Day of January then next following, the aforeſaid Thomas 
Carpenter and Richard Hoſkins, by their certain Writing ſeal:d with their Seals, and to the Jurors 
aforeſaid in Evidence ſhewn, bargained, ſold, gave, granted, and afligned to the aforeſaid Rich- 
ard Herbert and Johan all their Intereſt, Right, Title, and erm of Years then to come and not 
expired ot and in the Tenements aforeſaid with the Appurtenances; to have, hold, and enjoy the 
Tenements aforeſaid with the Appurtenances, and the ſaid Intereſt and Term of Years of and in 
the ſame, to the ſaid Richard Herbert and Johan his Wife, and to their Aſſigns, to their ſole Uſe 
and Behoof, during the ſaid Term of 60 Years. And afterwards, viz. the 1oth Day of February 
in the Year of the Lord 1564, the Adminiſtration of all and ſingular the Goods, Rights, and 


Credits which belonged to the aforeſaid Francis Davis at the Time of his Death, by Matthew by 


divine Permiſſion then Archbiſhop of C,, of all England Primate and Metropolitan, was 
committed 
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vnn. 


committed to one Mary Welcden Wife of the aforeſaid William Welcden, And afterwards, viz. 
the 14th Day of June in the gth Year of the Reign of the Lady the Queen now, the aforeſaid 
Richard Herbert, by the Name of Richard Herbert of Minchinbampton in the County of Glouceſter 
Eſquire, by his certain Writing ſealed with his Seal, and to the Jurors aforeſaid in Evidence 
ſhewn, gave, granted, and aſſigned to one Charles Somerſet Eſquire, Thomas Herbert Eſquire, 
Brother of hica the ſaid Richard, and John Waters, all his Intereſt, Right, Title, and Term of 
Years then to come and not expired of and in the Tenements aforeſaid with the Appurtenances, 
and alſo all the Eſtate of him the ſaid Richard Herbert in the ſame; to have, hold and enjoy the 
ſaid Tenements with the Appurtenances, among other Things, and the ſaid Intereſt and Term 
of Years of and in the ſaid Tenements with the Appurtenances, to the aforeſaid Charles Somerſet, 
Thomas Herbert, and Jobn Waters, and to their Aſſigns, to their ſole Uſe and Behoof, unto the 
full End and Term of the ſaid 60 Years. And afterwards, viz. the 28th Day of April in the 
roth Year of the Reign of the Lady the Queen now, the aforeſaid Charles Somerſet, Thomas Her- 
bert, Jobn Waters, and Richard Herbert, by a certain Indenture made between the ſame Richard 
Herbert, Charles Somerſet, Thomas Herbert, and Jobn Waters of the one Part, and one John Scu- 
damore Eſquire and George Vaughan Gentleman of the other Part, (which other Part ſealed with 
the Seals of the aforeſaid Richard Herbert, Charles Somerſet, Thomas Herbert, and Jobn Waters, to 
the Jurors aforeſaid in Evidence was ſhewn) for and in Conſideration of a Marriage to be had and 
ſolemnized between one Charles Herbert Gentleman, Son and Heir Apparent of the ſaid Richard 
Herbert, and Johan Aglum Widow, then late Wife of Malter Aglum Gentleman deceaſed, gave, 
granted, and aſſigned to the aforeſaid John Scudamore and George Vaughan as well the Tenements 
aforeſaid with the Appurtenances in which, &c. as alſo all their Right, Title, and Intereſt of and 
in the ſame Tenements with the Appurtenances, and alſo all the Term of Years in the ſame then 
to come and not expired; to have and to hold the ſame to the ſame Jobn Scudamore and George 
Vaughan, their Executors and Aſſigns, during all the Reſidue of the ſaid Term of 60 Years. And 
afterwards, viz. the 2oth Day of May in the aboveſaid 1oth Year of the Reign of the Lady the 
Queen now, the aforeſaid Johan the Wife of the aforeſaid Richard Herbert, Executrix of the Teſ- 
tament of the aforeſaid Thomas Davis, died, after whoſe Death the aforeſaid William Welcden now 
Plaintiff, before the aforeſaid Time when, &c. viz. the 21ſt Day of O#ober in the roth Year of 
the Reign of the Lady the Queen now, by virtue and by Reaſon of the aforeſaid Letters of Ad- 
miniſtration to the aforeſaid Mary the Wife of the aforeſaid William Welcden yet living by the a- 
forefaid Matthew late Archbiſhop of Canterbury in Form aforeſaid committed, into the Tenements 
aforeſaid with the Appurtenances entered, and was thereof poſſeſſed: Upon the Poſſeſſion of 
which ſaid William Welcden thereof the aforeſaid Thomas Elkington afterwards, viz. the aforeſaid 
Time when, &c. into the Tenements aforeſaid with the Appurtenances, as Servant of the afore- 
ſaid John Scudamore and George Vaughan, and by their Command, entered, and the Cloſe and 

_ Houſe aforeſaid in the ſame Tenements with the Appurtenances broke, and the Graſs aforeſaid 
there then growing with the Cattle aforeſaid by the Time aforeſaid eat up, trod down, and con- 
ſumed, as the aforeſaid William Welcden above againſt him complains. But whether upon the 
whole Matter aforeſaid by them above in Form aforeſaid found, the Entry of the aforeſaid Thomas 
E'kington into the Tenements aforeſaid with the Appurtenances upon the Poſſeſſion of the ſaid Mil- 
liam Welcden is lawful, or not, the Jurors aforeſaid are wholly ignorant, and thereof they pray the 
Advice of the Juſtices and of the Court here, &c. And if upon the whole Matter aforeſaid it 
ſhall ſeem to the Court of the Lady the Queen here that the ſaid Entry of the aforeſaid Thomas 
Elkington into the Tenements aforeſaid with the Appurtenances upon the Poſſeſſion of the aforeſaid 
William Welcden is not lawtul, then the Jurors aforeſaid ſay upon their Oath that the aforeſaid 
Thomas Elkington is guilty of the Treſpaſs aforeſaid, as the atorcſaid William Welcden above againſt 
him complains ; and then they aſſeſs the Damages of the ſaid William MWeleden by Occaſion of 
the ſaid Treſpaſs, beſides his Coſts and Charges by him about his Suit in this Behalf expended, 
to 8 J. and for thoſe Coſts and Charges to 405. And if it ſhall ſeem to the Court of the Lady the 
Queen that the aforeſaid Entry of the aforeſaid Thomas Elkington into the Tenements aforeſaid 
with the Appurtenances upon the Poſſeſſion of the aforeſaid William Welcden is lawful, then the 
ſame Jurors ſay upon their Oath aforeſaid that the ſame Thomas Elkington is not guilty of the Treſ- 
paſs aforeſaid, as he the ſame Thomas Elkington above has alledged. 

And for that a certain Box of preſerved Barberies, and Sugar called Sygar-candy, and ſweet Roots 
called Liquoriſh, were found with the aforeſaid 7 Muck/ow, one of the Jurors aforeſaid, after 
he had departed from the Bar here to adviſe together with the other Jurors aforeſaid of ſaying their 

® Nite, he only Verdict in the Premiſſes, therefore the ſame * John Mucklow is committed to the Priſon of the 

was puniſhed, Lady the Queen of the Feet, until he ſhall have made a Fine with the Lady the Queen on that 

—— Account, &c. And afterwards, viz. the 1oth Day of May in this ſame Term comes the aforeſaid 

had not offend- John Mucklow by the Keeper of the Perſon aforeſaid to the Bar here brought, and prays that he 

— CRT may be admitted to make a Fine with the Lady the Queen by Occaſion of the Premiſſes, and he 

x Rol. K. 23. js admitted &c, by Pledges. Which ſaid Fine is affeered by the Juſtices here at 20s. Therctore 
the ſame John Mucklow go thereof quietly, &c. | | 


And 
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— 


And becauſe the Juſtices here will adviſe themſelves of and upon the Premiſſes before they give 
Judgment thereon, Day is given to the Parties aforeſaid here until on the Morrow of the Holy 
Trinity, to hear their Judgment thereon, becauſe the ſame Juſtices hereof not yet, &c. 


| I T appears by the Record, that William Welcden has brought an Action of Treſpaſs in the Com- Leſſ ho 
mon Bench azainſt Thomas Elkington for breaking his,Cloſe and Houſe at Minchinbampton in the &*ifes the de- 


cupation of his 


County of Glouceſter the 21ſt Day of Ofober in the 10th Year of the Reign of Queen E7/zabetrh. Lan to hisWite 
And the Defendant pleaded, not guilty. And the Jury found that William Lord Windeſore was fp" 3% many of 


the Years as ſhe 
ſeized in Fee of the Tenements in which the Treſpaſs is ſuppoſed to be done, and leaſed them the mall live, * 


16th Day of March in the 35th Year of King Henry 8. to one Thomas Davis for 60 Years from the se Death, 


Feaſt of the Annunciation of our Lady then next following, fully to be compleat. After which of the Years un- 


Feaſt Thomas Davis entered, and was poſſeſſed, and being ſo poſſeſſed, he in the 37th Year nag eg of 
King Henry 8. made his laſt Will in Writing, and thereby gave and deviſed the ſaid FTenements in fins, and makes 


Form following, viz. he deviſed that Zohan Davis his Wife ſhould have and occupy all the Tene- 3 4 


ments for ſo many of the Years as ſhe ſhould happen to live, and after her Death he gave and de- the Widow en- 


T! 7 7 1 7 4 0 — * d ao 
viſed the Reſidue of the Years of the ſaid Leaſe not expired to Francis Davis his younger Son, o wn. Le, 


and to his Aſſigns. And he made his ſaid Wife his Executrix, and died in the fame 37th Year the Son dies, 


of King Henry S. being poſſeſſed in Form a oreſaid, and having whilſt he lived, and at the Time Widow de be 


of his Death, Gonds and Chattles (beſides the faid Leaſe) ſufficient to pay and ſatisfy all his Debts fore the Leate is 


| | | isfy N 
and Legacies. And after his Death, and in the Year of our Lord 1545, the ſaid Johan proved 24judge, thay 


the Will in the Prerogative Court, becauſe the Teſtator at the Time of his Death had Goods and his is a good 


. a . RY =% . . , Limitation of a 
Debts in divers Dioceſes or peculiar Juriſdictions within this Realm of England, And afterwards Remainder, and 


ſhe entered into the Tenements, claiming to have and occupy them for Term of her Liſe, the Re- 7 
mainder thereof to the ſaid Francis, according to the Form and Effect of the ſaid Legacy, where- tion of the Land 
by the ſaid Johan was poſſeſſed of the ſaid Tenements. And the being lo poſſeſſed took to Huſ- g Effect a De, 


; 4 F viſe of the Land 
band one Richard Herbert, And afterwards in the 5th Year of Queen Mary the ſaid Francis the itſeifto the ile, 


Son died inteſtate. And afterwards in the fame zth Year of Queen Mary the ſaid Richard ſo tat the Exe- 


cution of the 


Herbert and his Wife by Deed give and granted to two others all their Intereſt, Right, Title, Legacy to her is 


and Term of Years then to come and not expired of and in the ſaid Tenements; to have and to h Remane! 


hold the ſaid Tenements, and the ſaid Intereſt and Term of X ars aforeſaid in the ſaid Tenements, to the Son alſo, 
to the ſaid two Perſons and to their Uſe unto the End of the ſaid 60 Years. And afterwards the be 'bcir Inte- 


reſts being one 


ſaid two Perſons gave back to the ſaid Richard Herbert and his Wife their ſaid Intereſt, Right, and the ſame 


and Term of Years of and in the ſaid Tenements; to have and to hold the ſaid Tenements and 8 
Intereſt of Years to them during the ſaid Term of 60 Years. And afterwards, viz. the 1oth Day nd that this is 


of February in the Year of our Lord 1564, the Adminiſtration of the Goods of the ſaid Francis the; —— 


the whole Term 


the Son was committed to Mary Welcden the Wife of the Plaintiff. And afterwards, viz. in the gth 8 
Year of Queen Elizabeth, the ſaid Richard Herbert granted all his Intereſt and Term of and in the Ys IE 


modo, and upon 


faid Tenements to Charles Somerſet, Themas Herbert, and Jobn Waters, who granted it over to, Sn, 
; 2. if the li 
John Scudamore and George Vaughan. And afterwards, viz. the 20th Day of May in the 1oth ves 


ſo long, and het 
Year of the Reign of Queen Elizabeth, the ſaid Fohan the Wife of the Teſtator died, after whoſe ary ay gs 
Death the Plaintiff, by Reaſon of the ſaid Letters of Adminiſtration granted to his Wife now Death, 10 that 
living, entered into the fail Teaements, upon the Poil-liign of whom the Defendant at the 9 
of the Treſpaſs allebged, as Servant to the laid Scadamore and Vaughan, and by their Command, Term againft the 
entered, n broke the ſaid Cloſe and Houſe, and did the Treſpaſs, &c. But whether the Entry Sen, a mere 


f / = k than if the De- 
of the Detendant was lawful or not, the Jury did not nut know, and thereof they prayed the viſes had been 


Advice of ihe Juſtices. And if upon the whole Matter it thould ſeem to the Court that the En- Waffelen in the 


| 1 0 "op * Will, and the 
try ol the Defendant upon the Plaintiff was not lab ſul, then they laid that the Befendant was Tedtator had firſt 


guilty of the Treipaſs, and then they aſſeſſed Damages, &c. And it the Entry of the Defendant Vaaugsthaa the 


, | : i w/e k whole Term to 
was lawful, then they faid that the Deiendant was not gullty. the Son, and af- 
And becaule a Box o preferved Barberies, and Sugar-candy, and Liquoriſh were f. und with ends hadbe- 


; Os queathed the Oc- 
John Mucr..oww, one of the fury, alter he was departcd irom the Bar, the ſaid Muckl;iw was com- cupation and Uſe 


mitted io the Fleet, until he had made a Fine to the Queen, and afterwards in the ſame Term 3 
the faid 1.ucki,av, being brought to the Bar by the Keeper of the Priſon, prayed that he might in which Man- 
be admitted to make a Fine to the Queen; and he wes admitted by Pledges, which Fine was Ae 
alicfied by the Juſtices at 20 8. and the ſaid Mucklow was diſcharged. conſtrued and 


* , 0 - 3 tranſpoſed, i 
And upon this Verdict Judgment was prayed for the Plaintiff by Baber and Anderſon Serjeants. order to make 


order to make 


And it was obigcted by Pepham and Hindbam Serjzants on the Part of the Defendant that the b both the 


3 . a . . X Eſtates accordin 
Plaintiff ſhould be barred, becauſe the Jury have found againſt him, as they took it. For they to the . 


have found that 7homas Davis the Teſtator, being poſſeſſed of the Term, deviſed that Johan his 1 3 
a vv % = £ 4 1 ” 4 4 65 1 
Wite ſhould have and occupy all the Tenemer.ts tor ſo mary of the Years as he ſhould live, and ſeems to be tok- 


en in this Cae 
that the Deviſz to the Wife did not amount to an expreſs Eſtate for Life, but upon a Limitation only, viz. if ſhe lived ſo long, for if it had amounted to an Eltate 


for Life, (as it was objected) it would have ſwallowed up the whole Term, an Eſtate tor Lite being in Judgment of Law greater than for Years, in which Caſe no 
Remainder could be appointed over. S. C. Dy. 358. pl. 59. N. Bendl, 308. Crompt. J. C. 64. b. Swinb, 197, 198. Codolph, Orph. Leg. 361, 362. Nelſ. Lex Teſ- 
tam. 1 56, 200, 654. Law of Teſtaments &c. 91. Vin. Abr. tit. Deviſe K. pl. 14. L. p 10. D. a. pl. 10. For the Point of Remainder Sec 10 Co. 47. a. 1 Rol. R. 
357. Wentw. Oit, of Excc. 227. Vid Cro, J. 461. Crompt. J. C. 53. a. And touching the Power of diſpoſing of the Term by the fixſt Deviſee, See Wentw. Ot, 
of Excc, 2.3%. : 
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that after her Death he deviſed the Reſidue of the Years unexpired to Francis Davis his Son, and 
to his Aſſigns, and that he made his ſaid Wife his Executrix, and died, and that the Wife prov- 
ed the Teſtament, and took a ſecond Huſband, and that ſhe and her Huſband granted the Term 
to Strangers. In which Caſe divers Things are conſiderable. Firſt, whether or no by this De- 
viſe the Teſtator gave to the Wife as Legatory the whole Term, or only Part of it. Secondly, 
if he did not give the whole, but Part, then whether or no this Eſtate or Intereſt which the Wife 
hath, is, by her Entry, an Execution of the Legacy and of the whole Eſtate as well to Francis 
as to herſelf. Thirdly, admitting that it is or is not an Execution thereof, whether or no the In- 
tereſt intended to Francis is utterly excluded by the Grant of the Term made by the Wife and her 

ſecond Huſbaad to the two Strangers. | 
For the Deſen· And upon theſe Points the Matter was debated by the Serjeants the laſt Hillary Term, and by 
Nn Juſtices this preſent Zafer Term 20 Eliz. But I did not hear the Argument of Baber Ser- 
*Godolph.Orph, jeant, nor of Mead and Mounſon Juſtices, and only Part of Popham's Argument. And as to the 
Leg. 442, 476. firſt Point, it was ſaid that when the Teſtator died, and the Wife entered into the Land, ſhe 
Ibid, had two Titles, the one as Executrix, the other as Legatory, and ſhe * might chuſe which ſhe 
a 0 $3.09 would ſtand to. For if ſhe choſe the Intereſt which the Law firſt veſted in her as Executrix, 
„ Swinb. go. then by that Election ſhe waived the other Intereſt as Legatory, (which ſhe might well do, © for 
- by a lg Ya no Legatory is compellible to take the Legacy againſt his Will) and if ſhe choſe the Intereſt veſt- 
abc. Abr. 43 f. ed in her as Legatory, then ſhe did not hold as Executrix, for that which ſhe held as Executrix 
3 Bac. Abr.433. ſhe held to another's Uſe, and that which ſhe held as Legatory, ſhe held to her own Ule; fo 
pra agg that by the Election of the one the other Intereſt was deſtroyed and confounded. And when ſhe 
SR Execu-entered, her firſt * Title was as Executrix, for as Executrix ſhe had the Term in a Manner before 
1 — Entry, and as Executrix ſhe might have * aliened the Term before Entry, wherefore in 
Anderſon et Pe- Order to make her Election, ſome Circumſtance was neceſſary to be uſed, to ſhew whether ſhe 
com 199.543 would aſſent to the Legacy or refuſe it. And then when ſhe entered, claiming to have and oc- 


(b). For if the 


Executor, being CUpy the Tenements for Term of her Life, with the Remainder over, according to the Legacy 


 Tegatory allo, (as the Jury have found), admitting for Argument's Sake that this was an Execution of the Le- 


enters generally 


without Claim gacy, yet ſhe had in her the whole Term and the whole Intereſt, for the Words of the Teitament 


ä are, that ſhe ſhould have and occupy all the Tenements for as many of the Years as ſhe ſhould live, that 
It is ſaid that he js, for as long Time as ſhe ſhould live, and it is as much as if the Teſtator had ſaid, that ſhe 
algster, and ſhould have the Term during her Life. In which Caſe he could not limit or appoint a Remain- 


Executor, and 1 | l . 
2 der over, for a Time for Life is in Judgment of Law larger than a Time for Years. And if 
8 v7 one who has a Term for Years grants it to another during his Life, it is as much as if he had 
x Rol. Abr.619. granted it during all the Years, for the Limitation for Life is as great as a Limitation for all the 


N Years, and comprehends in Judgment of Law all the Years, for inaſmuch as a Time for Life is 
2 Bac, Abr. 435- greater than a Time for Years, therefore the leſſer is included in the greater. And ſo the whole 


odolph. ofph. Term and Eſtate was given to the Wife here, from whence it follows that the Remainder is void. 


= 138, nz. And hereupon Popham ſaid it had been held, that if one has a Leaſe for Years of Land, and 
Wente. Of. of grants to another all his Term which ſhould be to come at the Time of his Death, this Grant 


m—_ _ is void, for in that he will hold the Term during his own Life, thereby he holds it for a Time 
Sed Contra Cre. Which is as long as he has an Intereſt in the Land, ſo that there is no Certainty that the Term 


N 3. will ever commence; and therefore the Grant ſo made is void. And the Lord Dyer in his Ar- 


curiam. Vide gument afterwards affirmed that ſuch Grant could not be good to commence after the Death of 


pkg 2% him who had the Term, but he ſaid that in a Cale which lately came before the Jultices of the 
203. Skin. 536, King's Bench upon a Paſtea, where Leſſee for Years granted by Deed all his Term to another, 


8 of habendum to the Grantee from the Time of the Death of the Grantor, it was adjudged that the 


* Show. P. C. habendum was void, and that the Term paſſed preſently, becauſe the Premiſſes of the Deed and 


7 Fd. 6. Bro, the habendum could not ſtand together; for by the Premiſſes of the Deed the Term was grant- 
Grants 154. ed preſently, and then the habendum, which would make the Term commence after Death, was 


_ bo 357 inconſiſtent with the Premiſſes, and could not make any Intereſt to paſs, becauſe the Time when 


1 Co. 155.2. it ſhould paſs was thereby made incertain, for by the habendum the Grantor intended to reſerve to 


an himſelf the Eſtate or Intereſt as long as he ſhould live, and that the Years which were to come 


Godb. 25, aſter his Death ſhould paſs, which could not be, becauſe when he reſerved it for his Lite, there- 


283 - in he reſerved it for all the Term which he had, for a Time for Life is greater than a Time for 


1 Rol. Abr. 848. Years; and therefore inaſmuch as the habendum and the Premiſſes could not ſtand together, the 
24 — Court adjudged that the Term paſſed by the Premiſſes of the Deed, rather than the habendum 
x Lev. 45 Cen- ſhould deſtroy the whole. But in the other Caſe where Leſſee for Years, without any habendum, 


33 grants to another all his Term which ſhall be to come at the Time of his Death, the whole ſhall 
Sed Contra be totally void, becauſe it is but one entire Sentence. And fo the Serjeants ſaid that in the prin- 


0 cipal Caſe the Wife, to whom the Term was given, had the whole Term during her Life, and 


pl. 
= {See the Caſe the Limitation of the Reſidue of the Term which was to come at the Time of her Death was 
20 Eliz. Dy. apa. void. And hereupon Windham cited the Caſe in 9 H. 5. where a Man was ſeized in Fee, and 


Ving. iy made a Leaſe for 10 Years, and afterwards he made another Leaſe for 6 Years, to commence the 
8. P. Hob. 171. fame Day on which the firſt Leaſe commenced, and afterwards the Leſſee for 6 Years made a 


x Bulft, 791, Teaſe to another for 4 Years, rendering 6 1. per ann. and afterwards, and during the 4 Years, 


hog 2 the Leſſee for 10 Years ſurrendered his Term to the firſt Leſſor, and afterwards the Leſſee for 6 


3 5 8. Years brought an Action of Debt againſt the Leſſee for 4 Years, for 24 1. being the Rent in Ar- 
| 7. | rear 


— 
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rear for the 4 Years at the ſaid Rate of 6 I. per ann. and it was the Opinion of Martin Juſtice, that 
the Action of Debt did not lie, wherefore the Plaintiff there traverſed the Leaſe for 10 Years, be- 
cauſe if the Leaſe for 10 Years was made, the Leaſe for 6 Years was void, * for when the Leſſor b 8. p. Ante 
had made a Leaſe for 10 Years, during that Term he could not contract with another for a lh (e). 434 (a). | 
Leaſe to take Effect within that Time, or which Reaſon his Leaſe for 6 Years afterwards made 5 
to commence the ſame Day with the ormer Leaſe was abſolutely null and void: And altho' the 
Leſſee for 10 Years afterwards ſurrendered his Eſtate, yet the Leaſe for 6 Years could not take 
Effect, becauſe it was void at the Beginning, the greater Term of 10 Years having made the Con- 
tract for the leſſer Term void, for the | eflee for 10 Years had the Land for all the 6 Years and more, 
ſo that the Intereſt for 6 Years was utterly void. And ſo in the principal Caſe here the Wife had 
the Land for the whole Term, and then the Teſtator could not limit it or any Part of it to an- 
other during the Time that the Wite had it. From whence it follows that the Plaintiff, who 
claims by the Remainder which was void, ſhall be barred, 

But admitting that the Wife h:d not the whole Eſtate in the Term given to her by the expreſs 
Words of the Will, but that te Words (that the Wife ſhould have and occupy all the Tenements 
for as many of the Years as ſhe ſhould live) ſhall be interpreted not to give her the Term itſelf, but 
only the Occupation thereof, yet the other Words, by which the Teſtator gave the Reſidue of 
the Years unexpired, after the Death of the Wife, to Francis his Son, imply that the Wife ſhould 
have the Term during her Life, and by Implication they amount to a Gift of the Term to the 
Wife for her Life. © And hereupon Popham cited the Caſe in 13 H. 7. where a Man deviſed alle H. 14H. 2. 
his Goods to his Wife, and that after the Death of the Wife, his Son and Heir ſhould have the Br a. * 
Houſe, there notwithſtanding the Houſe was not expreſly deviſed to the Wife, yet foraſmuch as | 
it was the Intent of the Deviſor that the Son ſhould not have the Houſe during the Life of his 
Mother, therefore by Implication ſhe ſhould take an Eſtate for Life in the Houſe, to which all 
the Juſtices in that Caſe agreed. So in the principal Caſe (it was ſaid) altho' it ſhould be taken 
that the Words of the Will did not expreſly give the Term to the Wife during her Life, but only 
the Occupation of the Land, yet foraſmuch as the Teſtator gave the Term to Francis his Son 
after the Death of the Wife, therein it appears to be his Intent that the Wife ſhould have it dur- 
ing her Life, and therefore the Term was by Implication preſently given to the Wife, and ſhe 
had it as fully as if it had been given to her by expreſs Words. So that whether ſhe had it the 
one Way or the other, no Remainder could be limited to Francis the Son, and conſequently the 
Plaintiff has no Title or Intereſt by Reaſon of the Letters of Adminiſtration of the Goods of 
Francis, but ſhall be barred. | 

As to the ſecond Point, viz. if the Entry of the Wife was an Execution of the whole Eſtate as 
well to Francis the Son as to herſelf, it was ſaid that the Plaintiff in Right of his Wife the Ad- 
miniſtratrix of Francis cannot enter, unleſs the Remainder or Intereſt which he claims was exe- 
cuted in the Life of the Wife of the Teſtator, for there was no ſufficient Aſſent had after the 
Death of the Wife of the Teſtator. And if ſo be that the Eſtate is given only to Francis the Son, 
and nothing to the Wife but the Occupation or Uſe, or the Profits thereof, (as ſome of the Coun- 
ſel on the other Side have collected from the Senſe of the Words, according to their own Expo- 
ſition of them) then there was no Execution of the Term in the Son, for the Eſtate or Term is 
one Thing, and the Occupation thereof is another Thing, for the Occupation or taking of the 
Iſſues is nothing but a Profit à prender, and is a diſtin&t Thing from the Eſtate. And therefore 
her Entry and Claim of her own Intereſt, which was but a Profit, could not be an Execution 
of the Eſtate itſelf, which is another Thing. As if a Man has a Leaſe for Years, and deviſes 4s. p. Rol. K. 
out of it a Rent or Common to A, and deviſes the Leaſe itſelf to B. and dies, and his Executors 772 ge 
pay the Rent, or aſſent that A. the Deviſee of the Common ſhall put in his Cattle, and uſe the perldem.Bridgm., 
Common, this is no Aſſent that B. the Deviſee of the Term ſhall have the Term, nor is it an wag 
Execution of the Term, for the Term is one Thing, and the Profit out of it is another Thing, Leg. 214 
* But if a Man has a Term for 20 Years, and deviſes 4 Years to one, and the Remainder or Pie. 23 O Pod 
Remnant of the Term to another, there if the Executors aſſent that the Deviſee for 4 Years ſhall 54z. But it 
enter, and he does ſo, this Aſſent goes to him in Remainder, and is an Execution of the whole Agest da te 
Term as well to him in Remainder as to the Deviſee for 4 Years, for the firſt Eſtate and the Re- Deviſe of the 
mainder is all of one ſame Thing, ſo that the Aſſent to the one is an Aſſent to the other. But 8 


ſent to the Ren 
the Occupation of the Land is a different Thing from the Eſtate in the Land itſelf, And to prove or Common, ; 
that the Execution of the Occupation of a Thing is not an Execution of the Thing itſelf, Popham 3 
cited the Caſe in 37 H. 6. where A. being poſſeſſed of a Book called a Grail, deviſed it to B. Orpb. Les. 360. 
one of his Executors, to have and uſe for Term of his Life, and after his Death, the Remain- s. P. x Finch 
der to C. in the ſame Manner for Term of his Life, and after his Death, the Remainder to the 254. Galelch. 
Pariſhioners of a Church for ever, and died, and B. the Executor took the ſaid Book, and held Orph. Leg. 148, 
it by Force of the ſaid Deviſe, and afterwards B. died, and C. to whom the Remainder was ap— _ 

pointed took the Book, and in an Action of Treſpaſs brought againſt him for the Book, he would AS WIG 88 
have juſtified upon this Matter, and could not, becauſe the Deviſe proves in itſelt that the Pro- Bro. 1. 8 
perty of the Book was always in the Exccutors to the Uſe of the Teſtator, and not in the De- Ws. g. 


viſees, for they had but the Occupation and Uſe of it for their Lives, ſo that they had no Pro-: Finch * 


perty in it, but the Property continued in the Executors, who were to deliver it to the Pariſhio- Fon 54. 
NETS 


2 Poĩnt. 


822 
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ners after the Death of B. and C. From which Caſe (it was ſaid) it appears that the Execution 


of him who has but the Occupation of a Thing is no Execution to another who has the Occupa- 


tion after him, for their Occupations are ſeveral and diſtinct from each other, nor is it any Exe- 
cution to him to whom the Property is given. So in the principal Caſe, if it ſhall be taken that 
nothing is deviſed to the Wife bur the Occupation. of the Term, and that the Property of it is 
deviſed to the Son, the Execution of the Occupat'on is no Execution of the Property. 

And Windham ſaid that no Aſſent could be given to Francis until it was known whether he 
ſhould have any Thing or not, or if the Wife had ſurvived the Term, he ſhould have had no- 
thing, and therefore an Aſſent in the Life of the Wife is void. And he alſo ſaid, that if the 


| Wife ſhall be adjudged to have nothing by the Deviſe but the Occupation of the Term, ſuch 


3 Point, 


Occupation, which is but a Profit out of the Land, ſhall be merged in the Land being in the 
Hands of the Wife, for ſhe hath the Property of the Term in her before it ſhall be in the Son, 
and the Thing itſelf extinguiſhes the Profit ariſing out of it. | 

As to the third Point, viz, if Francis was excluded of the Intereſt intended him by the Grant made 
by the Wife and her ſecond Huſband, Popham ſaid that he was utterly excluded. For when the Teſta- 
tor deviſed that his Wife ſhould have and occupy all the Tenements during her Life, and after her 
Death that his Son ſhould have them, if this ſhall not be adjudged an abſolute Deviſe to the 
Wife, yet at leaſt ſhe thereby had the whole entire Intereſt upon Condition or upon Determina- 
tion, viz. that if ſhe died, then her Eſtate ſhould be void. For to give all his Term to his Wife 
during her Life, and to give all his Term to his Wife if ſhe ſhall ſo long live, ſeems to be all of 
one Effect. For when he ſays, during her Lite,” he ſhews his Intent to be that her Eſtate 
ſhall end with her Life, for if he meant that her Eſtate ſhould continue longer than for her Life, 
it was idle to put in the Words, “during her Life,” or ©* for as many Years as ſhe ſhall live.” 
So that to give the Term during her Life, or for as many Years as ſhe ſhall live, or if ſhe ſhall ſo 
long live, or provided that if ſhe dies, the Deviſe ſhall be void, ſeems to be all of one Effect, 
if ſo be that the Mention of her Life has any Effect or Operation at all. And if ſo be that the 
Words (during her Life) are Words of Limitation or Condition, then the Executors ſhall take 
Advantage thereof, and not Francis the Son, who is a Stranger; for ſuch Condition, or ſuch Ex- 
pectation to have the Term upon her Death, is nothing but a Poſſibility, and whether it be cal- 
led a Poſſibility or a Condition, or any Thing elſe, it cannot be granted or limited to any other 
who is a Stranger. For it is a Thing which goes in Privity, as Conditions, and ſuch like, do, 
which are given by Law to Privics only, and cannot be limited or granted to others who are 
Strangers, as the Son is here, but the Executors ought to take Benefit of ſuch Things of Privi- 
ty. And here inaſmuch as the Wife herſelf was Executrix, and ſhe and her ſecond Huſband 
granted the Term over to two others, thereby they granted this Poſſibility or Condition by Way 
of Extinguiſhment, and therefore there is no Perſon that ſhall take Benefit of any Determina- 
tion by the Death of the Wife. So that whether the Wife had an abſolute Eſtate in the Term 
without Remainder, or whether ſhe had an Eſtate upon Condition or Determination by her Death, 
the Grant of her and of her Huſband took away and extinguiſhed ſuch Condition or Determina- 
tion, and made the Eſtate of the Grantees of the Term good and abſolute and indefeaſible; for 
. Reaſon nothing accrued to the Adminiſtratrix of Francis, and fo the Plaintiff ought to be 

arred. 


E Contra for te But the Serjeants of Counſel for the Plaintiff, and all the Juſtices, argued to the contrary. For 


Plaintiff, 


2 8 Co, 9 5s b, 


d See Ante 273 
(d). 


when the Teſtator deviſed that Zohan his Wife ſhould have and occupy all the Tenements for as 
many of the Years as ſhe ſhould happen to live, therein he expreſſed his Intent to be, that ſhe 
ſhould have the Tenements during her Life, © for “ as many of the Years as ſhe ſhould live,“ 
and during her Life” is all one. For if I demiſe Land, to have and to hold from Hour to 
Hour, or from Month to Month, or from Year to Year, during 40 Years, it is a good Leaſe 
for 40% Years. And ſo if I leaſe Land, to have from Day to Day, or from Week to Week, or 
from Month to Month, or from Year to Year during the Lile of the Leſſee, and | make Livery, 
this is a good Leaſe tor Life. And ſo ſuch Grant of a Rent or of a Reverſion ſhould be a 
good Grant for Life, for ſuch Form of Speech is but a Circumlocution of Life, for to have 
from Month to Month during Life, or from Year to Year during Life, and to have dur— 
ing Life, is all one, becauſe he that has a Thing for Life, has it from Day to Day, or from 
Month to Month during his Life. For an Hour, Day, Month, and Year are but parti- 
cular Parts of Time, which run into, and are contained in, a greater Time. And fo here 
the Teſtator by Circumlocution hath given the Leaſe to his Wife during her Life, ſo that it is 
evident to every Man that it was his Intent that his Wife ſhould have the Leaſe during her 
Life. And (during her Life) is a Limitation here, and is as much as to ſay, that ſhe ſhall have 
the Land during the Leaſe, if ſhe lives fo long, and ſuch is the Senſe of the Words (during her 
Life). And if ſhe ſhould happen to die during the Leaſe, then it is alſo evident to every Man 
that it was the Teſtator's Intent, by his Gift to the Son, that the Son ſhould have the Leaſe dur- 
ing the Reſidue of the Years which ſhould be then to come. 
And inaſmuch as the Intent cf the Teſtator is evident by theſe Words, it is the Office 


e See Ante 162 of the Court, as Anderſon and Manwood laid (and as Mounſon Juſtice allo afterwards ſaid 


(m), and the 


Books there cit- 


ed. 


to me) ſo to marſhal and conſtrue the Words that the © Intent may take Place, and the 
Thing be effected, and not deſtroyed, if any Senſe at all can be made of them by Law. 
» | Oh | Then 


A „ 8 a tht _ FP" _ * py _ 
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Then here it appears to the Court that the Leaſe was made for 60 Years from the Feaſt of the Lene for Years 
Annunciation of our Lady in Anno 35 H. 8. ſo that the Leaſe would end in the Year of our vis — 
Lord 1604. And it was the Will of the Teſtator that his Wife ſhould have the Land for as Land © he? 
many of the Years as ſhe ſhould live, and no longer, and that his Son ſhould have the Reſidue, Wife for a 


many of the 


Then in order to ſet the Eſtates deviſed in a clear Light, and to make them ſtand with the Law, Years as ſhe mall 


ſuppoſe that the Eftate limited to the Son had been firſt expreſſed, and the Wife's Eſtate laſt, as N 


if he had deviſed that the Son ſhould have the Land from the Death of his Wife unto the End of Remainder of 


the Term, or unto the Annunciation of our Lady in the Year of our Lord 1604, and ſuppoſe arp > 


further that he had deviſed the Land to his Wife during her Life, would not this Form of Words this mail be con- 
have ſerved the Turn of both the Wife and the Son? and would not the Law have warranted I 
every Part of this Deviſe? Moſt certainly it would, And, Sir, ſo much is done in the preſent Term to the 
Deviſe of the Teſtator, for his Deviſe is in Subſtance to that Purpoſe, and his Words amount to 2 — 
as much. And it is the Office of the Court to adjudge what Part of the Sentence precedes, and Wife, and af- 


what follows, and they ought ſo to place them that the one Part may not deſtroy the other, but viſe of the Oc. 
that each may ſtand together. And hereupon Manwoed put this Caſe. * If A. is ſeized in Fee cupation of it to 
of Land, and deviſes it to B. and to his Heirs, and afterwards in the latter Part of his Will he Lit bn 


Life, in order 


deviſes a Rent of 405. out of the Land to C. with Clauſe of Diſtreſs, this is a good Deviſe of the arbo may . - 


Rent to C. and a good Deviſe of the Land to B. and yet the Land was firſt deviſed, ſo that the ns 


ſubſequent Deviſe of the Rent out of it may ſeem to ſome who are ignorant of the Matter to be cues ets 


repugnant 3 but it is the Office of the Court ſo to marſhal the Words which are ſpoken at one there cited open 
Time, that the one Part may be conſiſtent with the other, and therefore the Deviſe of the Rent See 
ſhall be conſtrued to precede the Deviſe of the Land, by which Means all Repugnancy will be Te 
avoided. And ſo, he ſaid, there was a like Caſe in the King's Bench, d where Leſſce for Yearg* $-P: Lane 118 
deviſed his Leaſe to his Son during the whole Term, and nevertheleſs it was his Will that his! Belge. 
Wife ſhould have the Land during her Life, and this was there taken to be a good Deviſe of the Sb. Orph. 
Term to the Wite as long as ſhe lived, yet there the whole Term was firſt given to the Son, but — Pot 1 
the Court ſo expounded the Words that the Intent of the Teſtator might be obſerved, which was, 5 1 


that the Wife ſhould firſt have the Term during her Life, and the Son afterwards : So that the Bottom. 1 Finch 


Words, by which the Term was firſt deviſed to the Son, were in Senſe placed laſt, and the A 
Deviſe to the Wife, which was ſubſequent, was in Conſtruction made precedent. And this Sort Will => ho 


of Expoſition will by no Means ſeem ſtrange to us, if we do but caſt our Eyes back, and conſider in 2 
what Manner the Judges in former Times have expounded the Words of Wills. For, Anderſom to A. in Fee, 


ſaid, it appears in 21 R. 2. that a Man deviſed certain Tenements to one for Life, the Remainder Beat a a 


for Life, the Remainder over to the Church of S. Andrew in Helborn, and upon this Deviſe the ſme Land to B. 
Parſon of the Church, after the Death of the Tenants for Life, ſued an Ex gravi querela to have Faw — 

Execution, and the Deviſe was adjudged good, and it was awarded that the Plaintiff ſhould have Will fall fand, 
Execution, and yet the Church was not Perſona capax, but the Juſtices conſidered the Intent of t 7 Conftrues 


ion of the Law 
the Teſtator, which was, that the Parſon ſhould have it, and not the Church, and therefore they we Deviſe to . 
conſtrued the Words ſo as to preſerve the Intent, and not tg deſtroy it. * So, he ſaid, it was — Ee 
lately adjudged in Lingen's Caſe, that where a Man, after the Statute of 27 77. 8. of Uſes, deviſed zu, Efat: fer 


that his Feoffees ſhould be ſeized to the Uſe of A. in Fee, this was a good Deviſe of the Land to — ay oy 


mainder in Fee, 


A. and yet at the Time of the Deviſe the Deviſor had not nor could he have any Feoffees ſeized Su. E. 9: pl. a. 


1 Rol. R. 424 
to his Uſe, but his Intent was that A. ſhould have the Land, and agreeably to that Intent the Au 25 


Court conſtrued the Will. And upon this Ground is the Caſe adjudged in 38 A. where a 


Man deviſed Land to be fold by his Executor, and to make Diſtribution of the Money for his been tranſyoſed 


Soul, and he was offered Money for the Land, but not to the Value, for which Reaſon he held 2 Wal 
the Land in his Hands for two Years, and took the Profits to his own Uſe, without doing, any Hob. 75. pl. _ 


Thing for the Soul of the Teſtator, and it was adjudged that the Heir might enter upon him, 2 Sar f. * 


becauſe he had broken the Intent of the Teſtator, inaſmuch as he had not alicned the Land, nor Pot 540. 
converted the Profits of it to the Uſe of the Soul of the Teſtator: So that without any Words of 


Condition the Judges expounded the Will to create a Condition, becauſe that appeared to them to uy LG 


be the Intent of the Teſtator. Wherefore inaſmuch as the Intent is the principal Point to be con- ce Caſe Poit 


ſidered in Wills, and the Words ought to be conſtrued and applied ſo as to perform that Intent, ag Se a 


it is reaſonable and the Office of the Judges to make ſuch Expoſition of the Words in the preſent 
Caſe, as is agreeable to the Intent of the Teſtator, and conſiſtent with the Law of the Realm, ande p. 27. x... 
that is, to conſtrue the latter Deviſe to the Son to precede the former Deviſe to the Wife, which Fit. Deviſe 27, 


TT . Bro. Corpora- 
Expoſition is conſonant to Law and Equity. tion oy 15 


And as to what has been ſaid, that there was an Incertainty in the Eſtate limited to the Son, for Ante 345 (d). 
it might have happened that the Wife had outlived the Years, and then nothing would have, , 8 
accrued to the Son, by Reaſon of which Incertainty the Eſtate limited to the Son ſhall be void; r; Elis. Docs 


as to this, although there was an Incertainty when the Term would commence in the Son, s yet CY Shoes 
g 1 8 g 8 n. 41. 
in Contracts if there is a Certainty upon an Incertainty, the Law allows ſuch to be good. As if 3 Leon. 1678 


I make a Leaſe to A. habendum from the Time of the Death of I. S. unto the Feaſt of St. Michael — 2883 
which ſhall be in the Year of our Lord 1600, there I. S. may poſſibly outlive the Feaſt, which if = Brownl. 52. 


he does, the Leaſe ſhall. be void; and ſo on the other Hand he may poſiibly die before the ſaid 2 —— 
Feaſt, and then the Leaſe ſhall be good. So that although there is an incertain Commencement Point Bro. De- 
founded upon a Contingency, yet upon that Contingency there is a certain End; and ſuch con- ws 1 
ditional Leaſes are good, as Anderſon and Mantoood ſaid. And Anderſen ſaid, if a Man deviſes Abr. 611. pl. 10. 


ſo many of the Years of his Term as J. S. ſhall name, and J. S. afterwards names a certain e 4g Af, pl, 


3. 
| : | | Bro, Condi- 
tion 215. Deviſe 19, Fitz. Entry congeable 46. Bio. 124. Litt, & 393. Dy. 127. pl. <2. 2 Leon. 43. 4 Leon. 75. 1 Bulf, 192. f See Ante 162 (m). 


t Ante 273 (b). kh Vin. Abr. tit, Eſtate V. a. pl. 17, 1Swinb, 2-0. Gotciph, Oiph. Leg, 349, F. 6. Vin, Abr. tit. Deviſe D. pl. 4. 


Number 


— 
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Number of Years, the Deviſe is good, but if he does not name any, the Deviſe is void. So, he 

ſaid, if Leſſee for Years grants to A. that if J. S. dies, A. ſhall have his Term, this is a good 

Grant conditionally. And ſo, he ſaid, if one grants to another that if he can obtain the good 

Will of the Leſſor, he ſhall have his Term, there if he performs the Condition, he ſhall have the 

v H. 9. H. 6. Term, or otherwiſe not. And upon this Ground Manwood cited a Caſe which is put by Strange 

1 in 9 H. 6. in Maintenance, viz. it I grant to A. that if my Tenant for Life dies during my Lite, 

Wing, Max. then A. ſhall have the Land for the Term of 10 Years, and afterwards my Tenant for Life is 

Ante by (6) impleaded, A. may lawfully maintain him, and yet it is doubtful whether he ſhall have the Term 

or not. From which Caſe, he ſaid, it appears that a Leaſe for Years may be made upon an Inu: 

certainty, and although it is doubttul whether the Leaſe ſhall ever commence, or not, yet upon 

that Incertainty the Leſſee may maintain the Tenant of the Land, which he could not do, if he 

had no Intereſt in him in the Judgment of the Law. So in the principal Caſe here although the 

Commencement of the Eſtate limited to the Son was incertain, yet it might be certain upon a 

Contingency, viz. upon the Death of the Wife, which was then to come, whereby the Incertainty 

would be removed, and be reduced to a Certainty. And by her Death the Eſtate limited to the 

Son, which his Adminiſtratrix now hath, was made good, and ſo the Eſtate limited to the Wife 

and to the Son ſtand well together. | Þ | 

A Deviſe of the And as to what has been ſaid, that that which the Wife had by the Deviſe was but-the Occupa- 

pecepation 24 tion of the Land, and no Part of the Term or Intereſt itſelf, and therefore that the Occupation of 

deeper oo _ the Wife was no Execution of the Term, which is a diſtin&t Thing; to this Mantacod and the 

that if the Oc- Lord Dyer ſaid that it is not ſo, for the Intereſt limited to the Wife, and the Intereſt limited to 

. - the Son, is of one ſame Thing, and not of diſtihdt Things. For, they ſaid, that which is limited 

cutor fora as Well to the one as to the other is the Land itſelf, for the Deviſe that the Wife ſhould have and 

Time, ende. occupy the Land was a Gift of the Land itſelf to the Wife, and ſhe had © 7s pf nis, as Dyer 

Land itſelf to termed it, although ſhe. had not jus proprietatis.::: © But, he ſaid, an Action of Waſt might and 

another, the ought to have been brought againſt the Wife; for ſhe was Tenant to the Leſſor. And therefore 

Execution of the the Execution of the Legacy in the Wife was an Execution to the Son alſo, for it was one fame 

— 2 — Term which was in them both, and one ſame Thing, and not ſeveral, and the Wife might have 

tion of theLegacy been ſaid to have the whole Term, ſed ſub mado (as Dyer ſaid), and not abſolutely but deter- 

bod abet inte. minably, and her Claim as Legatory ought to be adjudged a good Execution of the Term as well 

reſts being the to the Son as to herſelf, for no other Aſſent could be had to the Eſtate of the Son in the Life of 
ſame. S. P. ad- the Wife 3 1 | 

Judged Poſt 541 0 


ar wag i And, Manweod ſaid, it is not ſtrange in our Law to ſee two Perſons have ſeveral Intereſts in 
See Owen 6, 5, One ſame Land, and two Properties therein. For, he ſaid, if Leſſee for Years by Deed in- 


2 Leon. gz. vented grants over his Term to another, rendring Rent, and for Defaulr of Payment that he ſhall 
>Brownl. 43. Te-enter and hold the Land until the Grantee hath paid him the Rent, there if he re- enters for 


Swinb. 141. Default of Payment, and holds the Land, he has one Property, (which is an incertain one, for it 


5 


- Godoiph, Orph. 


Leg. 349,46, is determined upon the Payment of the Arrears by the Grantee) and the Grantee alſo has another 
— : 3+ Co. Property, for all his Intereſt is not, gone, but he has a Property ſuch as it is, and he may have 
the whole Property upon Payment of the Arrears. So is it, he ſaid, if one has a Term for 

© Dy. 258.v1.cr, YEArs, and is bound in a Recognizance, or Statute-ſlaple, and Execution for Non-payment is 
x Rol. R. x80. ſued againſt him, and the Term is extended, and delivered to the Conuſee at a certain annual 
5 Value, (as it well may be, for it may be abſolutely fold, or be extended at the annual Value, as 
47. 4. PFireehold may, at the Election of the Sheriff) there the Conuſee to whom the Term is delivered 
has one Property (which is an incertain one, for how long he ſhall hold it he does not know), and 

* Godolph.Orph. the Leſſee himſelf has another Property, for upon the Payment of the Debt, or upon its being 


Beiden g. received by the Conuſee our of the Revenue and Income of the Land, the Leſlee ſhall have the 


Vin. Abr. tit. Term again: So that two Perſons have ſeveral Properties in one ſame Term. And he cited a Cate 


Deviſ, D, . . - . - . 
pl. 10. Which happened in Kent, where a Woman made a Leaſe for Years of Mills are Kent, with an 


Exception that ſhe ſhould have the Profits for Term of her Life, and it was greatly debated 
whether or no this Exception was good, inaſmuch as the Profits of the Mills are the whole Benefit, 
| and in Effect the Mills themſelves, and at laſt the Exception was adjudged to be good in Law, 
* aut. and the Woman had the Profits; and there if ſhe entered to take the Profits, ſhe had thereby one 
pl. 1. Property, (which was incertain how many Years it might continue) and the Leſſee had another 
k Vie. Abr. dt. Property. And he ſaid that in Chattles merely perſonal, as in Caſe of Sheep leaſed for a Time to com- 
property K. peſter the Land, or of a Chain pledged, as the Caſe was in ® 5 H. 7. the Owner has one Property, 
pl. 2. and he to whom the Sheep are leaſed, or the Chain is pledged, has another; a fortiore then two 
1M. 7 H. 6. Properties may be in a Leaſe, which is a Chattle real, and has a long certain Continuance. And 
2.2. b. Per therefore the Deviſe here is good to the Wife, and to the Son alſo, and the Entry of the Wife. 
_— with her Claim of the Land as a Legacy, is an Execution for both the Eſtates, “ and the Intereſt 
K Palm, 2744 Of the Wife is not a collateral Occupation, as it was objected, but it is of the ſame Thing which 

was limited to the Son, and the Limitation to the Son is not a“ Poſſibility, as Popham termed it, 
A 09% hs but a Deviſe of the Land itſelf. So that the whole Court was of Opinion, that upon the whole 
pl. 2. in Mar- Matter the Adminiſtratrix of the Son ſhould have the Land after the Death of the Wife, and con- 


Loo. tit Pro. . . 7 
— oy i ſequently-that the Action 1s maintenable. 


f See 10 Co. 
47. a. 


3 Leon. 111, And Manwood ſaid in his Argument,“ that if Tenant for Years of Land grants a Rent- charge 


S. P. i 6 : 1 | 
3 ** da out of it to another for the Life of the Grantee, the Grantce ſhall not have an Eſtate of Freehold in 


Mantoccd Ch. B. HO | | 
Crompt. J. C. 64. b. See Dy. 254. b. T. 7 H. 6. 42. b. m This ſeems to be M. 5 H. 7. 1. a. n Godolph. Orph. Leg. 302. o Ccdo!ph. Orph. 
Leg. 245, 362. But whether it is a Poſſibility, as it is called in Lampet's Caſe 10 Co. 47. and in Wentw. Off. of Exec. 237. or a preſent Intereſt, as it is calcd in 
2 Bulſt. 139, it {cems it is ſuch as may be relcaſed, 10 Co, 47, &c. adjudged. Strange x32, by the Maſter of the Roll We Mt, of Exec, 237. Contra 
4 Leon. 135» P 3 Bulſt, 12 5. 1 Rol. R. 245, at the bottom, Weutw, OiF, of Exec. 55. 4 


3. - „ | the 


1 _ _— 


* 


— 808 


* 


6 


the Rent, becauſe he cannot have an Eſtate of Freehold derived out of a Chattle- real, but he ſaid 

that he ſhall have the Rent during all the Years ; as if the Leſſce hath 40 Years in the Land, 

the Grantee ſhall have 40 Years in the Rent, and ſo he may make his Title, for the Limitation 

of the Time for Life is greater than the Years, and in the Limitation of the greater, the lefſer 

Time, viz. all the Years, ſhall be comprehended and included, ſo that he ſhall only have a 

Chattle in the Rent. But he did not ſay whether the Rent ſbould be determined by the Death of the Nita bene by the 
Grantee, or not, but it feems reaſonable to take it ſo, viz, that the Grantee ſhall have the Rent for 29": 

all the Years which the Leſſee hath in the Land, if be ſhall live ſo long, and no los ger. | 

And afterwards Judgment was given in the principal Caſe for the Plaintiff, which was as 4.4 3 
follows. | ; „ | rees 1 Rol. R. 


370, Per 


| Dodderidge I. 
Note, that no Notice was taken in this Caſe of the Death of him in Remainder before the firſt Deviſee for Life, in which Caſe ſome have thought that de the ” £29 


reſt of the Remainder-man is but a meer poſſibility, becauſe the whole Term may poſſibly be ſpent in the Life of the firſt Deviſee, therefore if it does not take 
Effect and beeome an Eſtate in the Life of him to whom it is limited, it ſhall never ſettle in his Executor or Adminiſtrator, to which purpoſe they vouch the Rector of 
Chedington's Caſe 1 Co. 155, and more ftrongly Price and Atmore's Caſe 4 Leon. 246. But the Law ſeems clearly to be, that the Death of him in Remainder 
ſhall be no Impediment to its ſettling in his Executors or Adminiſtrators, as well as it ſhould have done in himſelf, if he had out- lived the firſt Deviſee for Life; and 


ſo are the Books 10 Co, 51, b. Cro, J. 50g, 510. * 195. 4 Leon. 192. 2 Bulſt. 130, Per Cote C. J. W. Jones 59. Strange 132. Wentw. Off. of. 
0 


Exec. 239. And ſo it is to be preſumed the Counſel tor the Defendant here underſtood the Law to be, for that they never brought this Point into Queſtion, 


At which Day here came as well the aforeſaid William Welcden as the aforeſaid Themas Elkington The reſt of the 
by their Attornies aforeſaid. And thereupon the Premiſes being ſeen, and by the Juſtices here Kecord. 
more fully underſtood, it feems to the ſame Juſtices here that the aforeſaid Entry of the afofeſaid 
Thomas Elkington into the Tenements aforeſaid with the Appurtenances upon the Poſſeſſion of the 
aforeſaid William Welcden was not lawful; therefore it is conſidered that the aforeſaid Milliam Judgment, 
Welcden recover againſt the aforeſaid Thomas Elkington his Damages aforeſaid to 10 /. by the Jurors 
aforeſaid in Form aforeſaid aſſeſſed, and alſo 66 J. to the ſame William Welcden at his Requeſt for 
his Colts and Charges aforeſaid by the Court here of Increaſe adjudged. Which ſaid Damages in 


the whole amount to 764. And nothing of Fine of the aforeſaid Thomas Elkington, becauſe he 
is pardoned, &c, | 


A Report of the Opinions of all the Fuſtices of the King's-Bench; in Eaſter Term in the 20th 
Year of the Reizn of Queen Elizabeth, upon a Point ariſing in an Ejectione firme 
brought there by Robert Branſby againſt Vincent Grantham upon à Leaſe of Tenements in 
Bracebridge in the County of the City of Lincoln, which Leaſe was made to him by 
Edward Sapcots th: x3th Day of April in the 17th Year of the preſent Queen for five 
Years next following from the Feaſt of St. Michael the Archangel then laſt paſt. And the 
Record was entered among the Records of Trinity Term 19 Eliz. Rot. 741. 


FT\ H E Defendant entitled himſelf by a former Leaſe made to his Grand-father by 7 homas The CASE, 
Bracebridge, who was then ſeized in Fee of the Tenements, And his Grand-father made An Executor 


cannot deviſe the 


his Teſtament, and ordained his Son Thomas Grantham his Executor, and died. And Thomas as Goods which he 


Executor to the Grand- father entered, and made his Teſtament, whereby he deviſed the ſaid Term 3 3 


and Intereſt to the Defendant his Son, and made four others his Executors and died. And the R. 140, 1:3, 
Defendant by the Aſſent and Conſent of the Executors entered, and was poſſeſſed, And the faid 37,575 2"9- 


ulft, 7. 
Thomas Bracebridge entered, and ejected him, and made a mean Conveyance, whereby the Land Tromps 18 
at the laſt came to Sapcols the Leſſor of the Plaintiff. And the Defendant re-entered, claiming his 145. 1 Füch“ 
former Leaſe, and ejected the Plaintiff. 165, Swinb. go, 
And it was the Opinion of all the Juſtices (as I was credibly informed, for I was not preſent 833 
when they declared their Opinions, though I was of Counſel in the Caſe) that the Bar was not 53 310, $ 5- 
good, becauſe the Deviſe to the Defendant was void. For the Deviſor had the Term as Executor 236. 66 Ly 
to the Grand- father, and that which a Man has as Executor, he cannot deviſe to another. For Vents. Of. of 


M 
— 


x þ 1 . Exec. 17. Treat. 
as ſoon as he is dead, the Thing goes to the Uſe of the firſt Teſtator, and his Executors ſhall have f Wi! 5,8, 


it as Executors to the firſt Teſtator, and to his Uſe, and not as Executors to the laſt Teſtator, nor 3 


to his Uſe, b For the Goods which were the firſt Teſtator's ſhall not be put in Execution for the Lay of Tefa— 


Debt of the laſt Teſtator, and the laſt Executors have them by Relation as immediate © Executors Yes 
to the firſt Teltator. So that the Property which the laſt Teſtator had in them is taken away by Devife A. pl. 4, 
the Relation, and the Goods are in ſuch Plight as if they had never been in him. And yet in his £3? 8 d. 


Executors N. a. 


Life time he had the Diſpoſal of them, for then he had Authority over them, and had the whole pl. 6. 0. 3.2. 

Property as Executor, but by his Death that Authority ceaſes, and is transferred to others, vg. to 77 

his Executors, who ſhall be Executors to the firſt Teſtator, and as Executors to the firſt Teſtator, i, |. 

only they ſhall hold the Goods, for they cannot have them as Executors to both the Teſtators. So Deviſe I. 3. 
: pl. 5. 

d Swinb, 413. Codolph. Orph. Leg. 158, & 4+ 184, & 7, Wentw, Off. of Exec. 36, Vin, Abr, tit. Txecutors O, a. 2, pl. 3. c S. P. Ante 292 (c) and (2), 
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he Pleadings : Dare verſus Bickley. 


— 


« 4 belg. 7. Dr, that inaſmuch as the Property which the laſt Teſtator had was in Reſpect of the Executorſhip, which 
& Stud. 7 26. is an Office that ceaſes by his Death, and is then inſtantly transferred, together with the Thin 5 
Zulab. 9e, 188, which he had, to another, his Deviſe of them is abſolutely void. For no Man can deviſe 2 
88 Thing but what he has to his own Uſe. And although the Defendant has ſaid that he entered b 
$$. For which the Aſſent and Conſent of the laſt Executors, this cannot be taken as a Grant of the Term by the 
Reaſon » Ter laſt Executors, but only as an Aſſent that he ſhould have that which the Teſtator had given him: 
Wife is not de- d And if the Deviſe is void in Law, their Aſſent alſo is void. Wherefore it was the Opinion of 
Hothand, th* All the Juſtices that the Deviſe and the Aﬀent was void. And Wray Chief Juſtice ſaid that he had 
Ante 413 (0). ſpoken with ſeveral of the Juſtices of the Common Bench concerning this Matter, and they were 
v an Aﬀent to Of the ſame Opinion with him and his Companions, that the Deviſe was void, 

a void Legacyis And the Judgment was, that the Plaintiff ſhould recover the Term, but that was upon anothes 


——— Point of the Caſe not here mentioned, Which Judgmeat here follows. 


E. . 4 I. 2. . * * . . h 
+7 1 4 og Teſtam. 90. So an Attornment to a void Grant is void, and ſhall not bind the Tenant; as if the Lord grants the Rent of his Tenant with Clauſe of 
Diſtreſs, ſaving to himſelf the Fealty, this Clauſe LOIN is void in Law, and therefore although the Tenant attorns, the Grantee ſhall not diſtrain, H. 7 Ed, 3 


2+, b. 3. A. adjudged, Co, Litt. 150. b. 


The Judgment, At which Day before the Lady the Queen at Weſtminſter came the Parties aforeſaid by their 
Attornies aforeſaid; whereupon all and ſingular the Premiſſes being ſeen, and by the Court of the 
ſaid Lady the Queen here more fully underſtood, and mature Deliberation being thereupon had 
it is conſidered that the aforeſaid Robert Branſby recover againſt the aforeſaid Vincent Grantham his 
Term aforeſaid yet to come of and in the Tenements aforeſaid with the Appurtenances, and his 
Damages as well by Occaſion of the Treſpaſs and Ejectment aforeſaid, as for his Coſts and Charges 

by him about his Suit in this Behalf expended. But becauſe it is unknown to the Court of the 
Lady the Queen here what Damages the ſame Robert in this Behalf bath ſuſtained, therefore the 
Sheriff is commanded that by the Oath of 12 good, Cc. of the City aforeſaid he diligently enquire 
what Damages the ſame Robert hath ſuſtained as well by Occaſion of the Treſpaſs and Ejectment 
aforeſaid, as for his Coſts and Charges by him about his Suit in this Behalf expended. And the 
Inquiſition which, c. to the Lady the Queen at Weſtminſter on Wedneſday next after 18 Days 

of Faſter, under the Seals, Sc. and the Seals, Ic. they ſend, together with the Royal Writ to 
them thereof directed, Sc. The ſame Day is given to the aforeſaid Robert Branſiy there, &c, 


A Report of the Opinions of the Juſtices of the Common Bench in a Caſe argued by them in 
Trinity Term in the 2oth Year of the Reign of Queen Elizabeth, upon a Demurrer in a 
Writ of Annuity brought by Edmund Hare againſt Thomas Bickley, Prebendary of the 
Prebend of Alderwas in the cathedral Church of Litchfield, Succeſſor to one Alban 
Langdale who granted the ſaid Annuity. And the Record thereof ts entered among the 


Records of Hillary Term 20 Eliz. Rot. 244. and was as follows, 
| LONE. 


FHOMAS BICKLEY, late of the City of Litchfield in the County of the City of Litchfield Clerk, 
Prebendary of the Prebend of Aderwas in the Cathedral Church of Litchfield, was ſummoned 
to anſwer Edmund Hare other called Edmund Hare Scholar in Peterbouſe within the Univerſity of 
ar. Cambridge, of a Plea that he render to him 87 J. 10 s. which to him are Arrear of an annual Rent of 
1003. which he owes him, Sc. And whereupon the ſame Edmund by Apollo Plain his Attorney 
ſays, that whereas one Alban Langdale Clerk, late Prebendary of the Prebend of Alderwas in the 
Cathedral Church of Litchfield in the County of Stafford, Predeceſſor of the aforeſaid Thomas Bick- 

ley, the zoth Day of January in the 1ſt Year of the Reign of the Lady the Queen now, at Hol- 
born in the aforeſaid County of Middleſex, by his certain Writing bearing Date the 2oth Day of 
January in the iſt Year of the Reign of the ſaid Lady the Queen now, and firſt delivered to the 
ſame Edmund the aforeſaid goth Day of the ſame Month of January in the 1ſt Year aboveſaid, 
(which the ſame Edmund here produces in Court, ſealed with the Seal of the aforeſaid 4/ban) by 

the Name of Alban Langdale Clerk, Doctor of Divinity, and Prebendary of the Prebend called 
Alderwas in the Cathedral Church of Litchfield in the County of Stafford, for divers many good 
and reaſonable Conſiderations him ſpecially moving, had given, granted, and by the 
ſame Writing gave and granted for himſelf and his Succeſſors to the fame Zdmund, 

by the Name of Edmund Hare Scholar in Peterhouſe within the Univerſity of Cambridge, 
the annual Rent aforeſaid, by the Name of a certain Annuity or annual Rent of 5 /. of 
good and lawful Money of England, iſſuing out of all and ſingular the Manors, Meſſuages, 
Lands, Tenements, and Hereditaments belonging or in any wile appertaining to the Prebend 
aforeſaid, or being Part, Parcel, or Member of the ſame Prebend : To have, perceive, 


and enjoy the aforeſaid Annuity or annual Rent to the ſame Edmund and to his Aſs 
2 4 = | or 
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for and during the natural Life of the ſaid Edmund; to be paid annually at the ſtone Font in 
the Cathedral Church of &. Paul in the City of Zondon, at two Times of the Year by equal 
Portions, viz. on the 7th Day of April, and the 12th Day of O#ober, between the Hours of 
One and Three in the Afternoon of each Day of thoſe ſeveral Days of April and October, the 
firſt Payment thereof to begin the 12th Day of October then next following the Date of the 
ſame Writing, as by the ſame Writing more fully appears. Þ And afterwards, - viz. the laſt 1 See 3 Bae. 
Day of January in the abovelaid 1ſt Year of the Reign of the ſaid Lady the Queen now, one Sn of 
Ralph then Biſhop of Coventry and Litchfield, and true and undoubted Patron of the Prebend tte Confirma- 
aforeſaid in Right of his Church, at Holborn aforeſaid in the aforeſaid County of Middleſex, by Bie. * 


his certain Writing of Confirmation bearing Date the 22d Day of January in the Year of the 


Lord 1558, and firſt delivered to the ſame Edmund the aforeſaid laſt Day of January in the 
1ſt Year aboveſaid, (which the ſame Edmund here produces into Court, ſealed with the Seal of 
the ſaid Biſhop) the aforeſaid Gift and Grant of the aforeſaid Annuity or annual Rent to the 
ſame Edmund, by the aforeſaid Ian by the Writing aforeſaid in form aforeſaid granted, and all 
and ſingular Things in the ſame Writing contained and fpecified, accepted, approved, ratified, 
and by his Authority pontifical and ordinary, as much as in him was, by his ſame Writing con- 
firmed, as by his ſame Writing likewiſe more fully appears. And afterwards, viz. the 3d 
Day of February in the Year of the Lord 1558 aforeſaid, John Ramridge Clerk, Dean of the 
aforeſaid Cathedral Church of Litchfield, and the Chapter of the ſame Place, at the City of 
Li:chficld aforeſaid, by their certain Writing of Confirmation, (which the ſame Edmund here 
hkewiſe produces into Court, ſealed with the common Seal of the ſaid Dean and Chapter, the 
Date whereof is at Litchfield aforeſaid in the Chapter-Houſe of the ſame Dean and Chapter the 
ſame 3d Day of February in. the Year of the Lord 1558 abovelaid) the aforeſaid Gift and Grant 
of the aforeſaid Annuity or annual Rent, and all and ſingular Things in the aforeſaid Writing of 
the aforeſaid Alban ſpecified, as much as to them the ſaid Dean and Chapter belonged, accepted, 


approved, and by their ſame Writing ratified, and by the ſame Tenor of the ſame Writing of 


the ſame Dean and Chapter, by their capitular Authority, confirmed, as by the ſame Writing like- 
wile more fully appears. And afterwards the aforeſaid Allan from the Prebend aforeſaid for 
certain Cauſes lawfully was deprived. After which ſaid Deprivation one Thomas Drentham, then 
Biſhop of Coventry and Litchfield, that Prebend conferred to the aforeſaid Thomas Bickley, and 
him cauſed to be inſtituted and inducted, and to be put into the corporal Poſſeſſion of the ſame 
Prebend; and the ſame Thomas Bickley the aforeſaid annual Rent by Seventeen Years and the 
Half of one Year next before the Day of obtaining the Writ original of him the ſaid Edmund, 
viz. the zd Day of January in the 19th Year of the Reign of the ſaid Lady the Queen now, 
from the ſame Edmund withdrew, and the ſame to him hitherto to render hath refuſed, and yet 
doth refuſe, Wherefore he ſays that he is damnified, and hath Damage to the Value of 401, 
And therefore he produces the Suit, &c. 

And the aforeſaid Thomas by Chriſtopher Crow his Attorney, comes and defends the Force 
and Injury, when, &c. And ſays that the aforeſaid Edmund his Action aforeſaid againſt him 
ought not to have, becauſe he ſays that before the making of the aforeſaid Writing of the Grant 
of the annual Rent aforeſajd, viz. the 2oth Day of November in the aboveſaid 1ſt Year of 
the Reign of the ſaid Lady the Queen now, the Prebend aforeſaid became vacant by the Death 
of one Adam Pye Clerk, whereby the aforeſaid Ralph, then Biſhop of Coventry and Litchfield, 
Ord:nary of the ſame Place, and true and undoubted Patron of that Prebend, in Right of his 
Biſhopric, the 19th Day of January in the iſt Year aboveſaid, conferred the aforeſaid Prebend 
to the aforeſaid Aban, and him cauſed to be inſtituted into the ſame, and afterwards, viz. the 
zd Day of February in the iſt Year aboveſaid, the aforeſaid Alban into the aforeſaid Prebend 
lawfully was inſtalled and inducted, and not before. So that he the ſame Thomas Bickley ſaith, 
that the aforeſaid Grant of the annual Rent aforeſaid was meſne between the aforeſaid Collation 
and Inſtitution of the aforeſaid Aban to the Prebend aforeſaid, and the Inſtallation and Induction 
of the ſame Alban into the ſame. And this he is ready to verify, wherefore he prays Judgment 
if the aforeſaid Edmund his Action aforeſaid againſt him ought to have, &c. 

And the aforeſaid Edmund ſays, that the aforeſaid Plea of the aforeſaid Thomas above in Bar piintig de. 
of the Action aforeſaid pleaded is inſufficient in Law to preclude him the ſaid Edmund from mur. 
having his Action aforeſaid againſt the aforeſaid Thomas, and that he to that Plea in Manner and 
Form aforeſaid pleaded has no Neceſſity, nor is by the Law of the Land bound to anſwer. And 
this he is ready to verify, wherefore for Want of a ſufficient Anſwer in this Behalf, he the ſame 
Edmund prays Judgment, and the annual Rent aforeſaid, together with the Arrearages of the 
ſame, and his Damages by Occaſion of the withdrawing of the ſaid annual Rent, to be ad- 

Judged to him, &c. 

And the aforcſaid Thomas for that he hath above alledged ſufficient Matter in Law in Bar of ande in Des 
the Action of the aforeſaid Edmund, which he is ready to verify, which ſaid Matter the aforeſaid : 
Edmund doth not deny, nor thereunto in any wiſe anſwer, but that Averment wholly refuſes to 
adm, as belore prays Judgment, and that the ſame Edmund from having his Action aforeſaid 
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avd without Poſſeſſion Confirmation is worth nothing. And to the like Effect he alſo cited wy 7 of * N 
the Caſe in 1 H. 5. in a Quare Impedit, where one had in Tail the Nomination of a Clerk to Quare Irmpedit © 
an Abbot and to his Succeſſors, who were to preſent the Clerk nominated to the Biſhop, and _ 
Iſſue in Tail brought a Qyere Impedit againſt the Abbot, (for it is there held that he why has the 79. ORE 
Nomination is able to bring a Quare Impedit, becauſe the Nomination is the * Effect of the Ad- _ Wat 
vowſon, and he that has the Nomination is the Patron, and the other, who is to preſent him, is — locumb, 
a Subject and Servant to execute the Preſentment) and there the Abbot pleaded that his Predeceſſor hs Fiese 
preſented J. S. to the Advowſon, without the Nomination of him who claimed the Nomination, . n 
which J. S. was received; inſtituted, and inducted; and alſo he pleaded the Releaſe of the colla- 
teral Anceſtor of the Tenant in Tail with Warranty, which deſcended after the ſaid Uſurpation: 
And the Plaintiff traverſed the Induction, for Hankford ſaid that if the Incumbent was inducted 
upon the Preſentation of the Abbot, without any Nomination of the Plaintiff Tenant in Tail, 
then was the Tenant in Tail © out of Poſſeſſion, in which Caſe the Releaſe and Warranty might ese Wan 
take Effect, but otherwiſe not. So that it ſeems by the Book, that the Iſſue ſhould be taken upon 8 * 
the Induction, for the Induction of the Incumbent veſted the Poſſeſſion of the Patronage in 
him who preſented him, and put him that had Right out of Poſſeſſion, ſo that he had no Poſſeſ- 


ſion left in him, but a Right only, which ſhould be bound by the collateral Warranty. Alſo 4 21 Eg. 4+ NN 


1 0 . G's 1 4 5 8 A . L 8 33+ b. Fitz, 
he jaid that there is a Cale in 21 Ed. 4. in a Scire facias which is twice argued there, and is thus: rial 23. Bro, 


The Dean and Chapter of Litchfield ſued a Writ of Annuity againſt one J. who was Vicar of s. 
the Church of Vinwick in the County of Lancaſter, and alledged Seizin in the County of 
Stafford, where the Writ was brought; the Defendant prayed in Aid of Patron and Ordinary, 

and the Ordinary joined, and the Patron being warned made Default, and the Defendant tra- 
verſed the Title, which was found againſt him, whereby the Plaintiff had Judgment to recover; 

and a Scire facias was ſued in the County of Stafford againſt the Succeſſor of the Vicar, to have 
Execution of the Arrears incurred ſince that Time, and he prayed in Aid of the Patron and Or- 
dinary, and the Ordinary made Default, and the Patron appeared and joined with the Defendant, 

and they pleaded that the Church of Finwick, and the whole Pariſh of J/inwick, were within 

the County of Lancaſter, and that the ſaid J. againſt whom the firſt Writ of Annuity was 
brought, was not Vicar of J/inwick aforeſaid the Day of the firſt Writ purchaſed, nor at an 

Time pending that Writ, nor at any Time afterwards, ſo that the Recovery was void; and the 
Plaintiff maintained the contrary, wherefore they were at Iflue thereupon : And whether it 
ſhould be tried in the County of Lancaſter, or in the County of Stafford, was much debated,. and 

at laſt it was the better Qpinion that it ſhould be tried in the County of Lancaſter where the 
Church was, for that none can he Parſon without Induction, and the Induction is triable per Pais, 

and not-by the Biſhop, anti is a temporal Poſſeſſion, and that cannot be done but where the 
Church is, and it is to be preſumed that in that County it is beſt known whether he was Vicar, 

and where the Seizin was. From which Caſes (he ſaid) it appears that the Induction is the prin- 

cipal Thing which makes the Prebendary to be a Prebendary, and to have corporal Seizin, and 

to be able to charge the Poſſeſſions of the Prebend, which he cannot do before Induction: . And, 

he ſaid, as a © Woman whovhath recovered Dower cannat enter, but ought to have Seizin deli- © Co. Litt. 34. 
vered to her by the Sheriff, and as a Copyholder, to whom a Copyhold Tenement is deſcended, 7. 0 687. 
ought to be admitted by the Lord before he ſhall have Seizin in the Judgment of Law, * ſo S. ol. 1. 2 Bac. 
he who is admitted or inſtituted to a Prebend, Parſonage, or Vicarage cannot have Seizin, nor *** 73+ 

be a full Incumbent, until the Archdeacon has inducted him, or if he be a Prebendary, until or. Bs the 
the Dean and Chapter of the Cathedral Church where the Prebend is have inſtalled him. * And Ce. Comp. © 
the Lord Dyer ſaid that the Archdeacon cannat induct any Prebendary, but the Dean and Chapter Ceprh. fo. Zr. 
of the Cathedral Church of which he is a Prebendary ought to inſtall and induct him. And s Ante 538 (e) 
many other Things were ſaid touching this Point, which 1 have not here recited, my Intent being *. 
briefly to ſhew the Reaſons and Cauſes of the Judgment. Wherefore it was the Opinion of all Þ See Ante 528 
the Juſtices, that the Grant of the Annuity made by the Prebendary before his Inſtallation and B cee 
Induction was not good to charge the Prebend, and conſequently that the Action did not lie. * cited. 

And the Lord Dyer took three Exceptions to the Declaration. The firſt was, for that it is p,c.,;jons to 
therein contained that Langdale the Prebendary of the Prebend of Alderwas in the Cathedral theD:claratian, 
Church of Liteliſield made the Grant, and the Name of the Saint who was Patron of the ſaid 
Church is not mentioned, whereas it ought to have been ſaid, in the Cathedral Church of St. 

Chad in Liicliſieid, for every Cathedral Church has a Saint, which is named as Patron. 

T he ſecond was, for that the Writ was brought in the County of Middleſex, * whereas it ought ! Dy: 294. fl, 
to have been brought in the County where the Cathedral Church was in which the Prebend is. 3 
For although the Grant of the Annuity was in the County of Midaleſex, yet the Charge is impoſed 
upon the Prebend, and in Reſpect thereof the Prebendary is charged, fo that the Cauſe of Action 
arole where the Body of the Prebend is, and the Action ought to have been brought in that 
County, and not in Middleſex. 

The third was, for that the Confirmation of the Biſhop is pleaded, and he is called Patron, 


and it is not ſaid that he was the Ordinary of the Place, for he may be Patron and not Ordinary, 
becauſe another may be Ordinary. 


But 
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Note, Theſe But theſe Exceptions did not ſeem to be the Cauſe of the Judgment; for as to the firſt, it 
Co ons of does not appear to the Court that the Cathedral Church had any Saint as Patron of the ſame; 
the Reporter. Church, and a Cathedral Church may be without any ſuch Patron. And as to the ſecond, 

there are two Cauſes which charge the Succeſſor here, the one is the Grant, which is in Mid. 
*Vide7Co. 1. b. ſex, the other is the Prebend, which is in another County, “ and foraſmuch as: two Things 

in ſeveral Counties are the Cauſe of the Action, it is ſufficient to bring the Action in one of the 
x Suh dry Counties, ſeeing it cannot be brought in both. And as to the third Exception, it appears upon 
Abf. 487. pl. 3. Record by the Count that the Biſhop of Litchfield was Patron + and Ordinary of the Prebend, 
duet dhe Be, for the Count is, that the Biſhop by bis Autbority pontifical and crdinary confirmed, &c. and ſo he 


is Patron and ſhall be taken to continue. And afterwards Judgment was given that the Plea in Bar was ſuf- 
Preben ficient, wherein it is implied that the Count was good; which Judgment here tollows. 


The Reft of te At which Day here came as well the aforeſaid Edmund Hare as the aforeſaid Thomas Bickley by 
323 their Attornies aforeſaid. Whereupon the aforeſaid Plea of the aforeſaid Thomas above in Bar 
of the Action aforeſaid pleaded being ſeen, and by the Juſtices here more fully underſtood, it 

ſeems to the ſame Juſtices here that the ſaid Plea is ſufficient in Law to preclude the aforeſaid 

juigment9 Edmund from having his Action aforeſaid againſt the aforeſaid Thomas. Therefore it is conſidered 
that the aforeſaid Edmund take nothing by his Writ aforeſaid, but be in Mercy for his falſe Claim: 

And that the aforeſaid Thomas go thereof without Day, &c. | | 


A brief Report of a Judgment, and of the Cauſes thereof, given in the King's Bench by 
the Juſtices there in Trinity Term in the 20th Year of the Reign of Queen Elizabeth, 
upon a Special Verdict found on the General Iſue in an Ejectione firme brought by Ed- 
mund Croft againſt Henry Howel, upon a Leaſe for Years of Tenements in Marſh in 
the County of Buckingham made to the Plaintiff the 13th Day of September in the 181 
Year of the Reign of the preſent Queen by William Feriman and Robert Sadler, 7he 
Maſters or Governors and the Commonalty of the Myſtery of Cooks in London, And the 


Record is entered among the Records of Eaſter Term 19 Elizabeth, Roll and was 
as follows. | 


Oi E, as it appears in the Term of Sr. Hillary, in the 19th Year of the Reign 
8 of the Lady the Queen now, Roll it is contained thus. Bucks. viz. Be it remem- 
Declaration. , bered that otherwiſe, viz. in the Term of Sr. Michael laſt paſt, before the Lady the Queen at 
Raft, Entr, 259. Weſiminſter came Edmund Croft by George Colborn his Attorney, and brought here into the Court 
d. pl. is. of the ſaid Lady the Queen then there his certain Bill againſt Henry Howel in the Cuſtody of the 
Marſhal, &c. of a Plea of Treſpaſs and Ejectment of a Farm. And there are Pledges of pro- 
ſecuting, viz. Fobn Doe and Richard Roe; which ſaid Bill follows in theſe Words, viz. Bucks, 
viz. Edmund Croft complains of Henry Howel in the Cuſtody of the Marſhal of the Marſhalſea 
of the Lady the Queen before the Queen herſelf, for this, viz. that whereas one William Feriman 
and Robert Sadler, Maſters or Governors and the Commonalty of the Myſtery of Cooks in Lon- 
don, otherwiſe called William Feriman and Robert Sadler, Citizens and Cooks in London, Maſters 
or Governors of the Myſtery of Cooks in London, and the Commonalty of the ſame Myſtery, 
the 13th Day of September in the 18th Year of the Reign of the Lady Elizabeth now Queen of 
England, at Marſh in the County aforeſaid, by their certain Indenture ſealed with their common 
Seal, and here into Court produced, bearing Date the Day and Year aboveſaid, had delivered, 
granted, and to Farm let to the aforeſaid Edmund Croft one Meſſuage with the Appurtenances 
in Marſh aforeſaid, and alſo 40 Acres of Land, 20 Acres of Meadow, and 30 Acres of Paſture 
with the Appurtenances in Marſb aforeſaid in the aforeſaid County of Bucks; to have and to 
hold the Tenements aforeſaid with the Appurtenances to the aforeſaid Edmund and to his Aſſigns, 
from the Feaſt of Eaſter then laſt paſt, unto the End and Term of 5 Years from thence next 


following, 


———.— jr nn” 


— The Pleadings : Croft verſus Howel. N 531 


following and fully to be compleat. By virtue whereof he the ſame Eamund into the Tenements 
aforeſaid with the Appurtenances entered, and was thereof poſſeſſed until the aforeſaid Henry 
Howel afterwards, viz. the 14th Day of the ſaid Month of September in the aboveſaid 18th Year 
of the Reign of the ſaid Lady the Queen now, with Force and Arms, &c. into the Tenements 
aforeſaid with the Appurtenances entered, and him the ſaid Edmund from his Farm aforeſaid there- 
of (his Term aforeſaid not yet ended) ejected, expelled, and amoved, and him the ſaid Edmund 
from his Poſſeſſion thereof held out and yet doth hold out; and other Wrongs to him did, againſt 
the Peace of the ſaid Lady the Queen now, to the Damage of him the ſaid Edmund 40 l. and 
therefore he produces the Suit, &c. | 
And now here at this Day, viz. J/edneſdey next after the Octave of St. Hillary in this ſame 
Term, until which Day the aforeſaid Henry Howel had Leave to imparl to the Bill aforeſaid, and Imparlance, 
then to anſwer, &c. before the Lady the Queen at Meſiminſter came as well the aforeſaid Edmund 
by his Attotney aforeſaid, as the aforeſaid Henry by Roger Norton his Attorney. And the ſame 
Henry defends the Force and Injury when, &c; and ſays that he is not guilty thereof, and of this Not guilty. 
he puts himſelf upon the Country, and the aforeſaid Edmund Croft likewiſe, &c. Therefore the 
Jurors thereon came before the Lady the Queen at Weſtminſter on Wedneſday next after the Mor- ne. 
row of the Purification of the bleſſed Mary; and who neither, &c. to recognize, &c. becauſe as 
well, &c. The ſame Day is given to the Parties aforeſaid there, &c. At which Day the Jurors jury continued 
between the Parties aforeſaid in the Plea aforeſaid thereof between them is reſpited before the Lady * e Afizes. 
the Queen at Yeſtminſter until Wedneſday next after 15 Days of Eaſter then next following, unleſs 
the Juſtices of the Lady the Queen aſſigned to take Aſſizes in the County of Bucks ſhall firſt 
come on Monday in the third Week of Lent at Ailſbury in the County aforeſaid by the Form of 
the Statute, &c. for Want of Jurors, &c. Therefore let the Sheriff have the Bodies, &c. The 
ſame Day is given to the Parties aforeſaid there, &c. And now at this Day, viz. the aforeſaid 
Wedneſday, before the Lady the Queen at Weſtminſter comes the aforeſaid Edmund Croft by his At- 
torney aforeſaid, and the aforeſaid Juſtices before whom, &c. have ſent here their Record in theſe 4 
Words. Afterwards at the Day and Place within contained before Chriſtopher Wray Knight, Chief Peſteai i N 
Juſtice of the Lady the Queen aſſigned to hold Pleas before the Queen herſelf, and Gilbert Gerard i | 
Attorney-general of the ſaid Lady the Queen, Juſtices of the ſaid Lady the Queen aſſigned to 
take Aſſizes in the County of Bucks, by the Form of the Statute, &c. came as well the within 
named Edmund Croft by Richard Grey his Attorney as the within written Henry Howel by his At- 
torney within contained. And the Jurors of the Jury whereof Mention is within made being cal- 
led, ſome of them came, and ſome of them did not come, as appears in the Panel. And one of 
the ſame Jurors now appearing, viz. William Edmunds, becauſe he is found ſuſpected between the 
Parties aforeſaid, from that Panel is wholly withdrawn. And certain of the ſame Jurors now 
likewiſe appearing, viz. Edward Betham Gentleman, John Moor Gentleman, Edmund Paxton, 
William Coleman, John Sheppard of Ovinge, Richard Meridal, John Coker, and Clemens Chilton 
came, and upon that Jury are ſworn. And becauſe the Reſidue of the Jurors of the ſame Jury 
have not appeared, therefore others of the By-ſtanders, by the Sheriff of the County aforeſaid 7% de circun: 
thereunto choſen, at the Requeſt of the aforeſaid Edmund Croft, and by the Command of the Juſ- . 
tices aforeſaid are added anew, whoſe Names to the Panel aforeſaid are put, according to the 
Form of the Statute in ſuch Caſe lately made and provided. Which ſaid Jurors ſo added anew 
now appearing, viz. Ralph Redman Gentleman, Richard Hatch, Benedict Holland, and John Wade 
come. Who to ſay the Truth of the within contained together with the other Jurors aforeſaid ge Verdis. 
firſt impanneled and ſworn being elected, tried, and ſworn, ſay upon their Oath that long before 
the within written Time of the Treſpaſs and Ejectment within ſpecified within ſuppoſed to be 
done, Lord Edward late King of England the fourth incorporated the free-Men ot the Myſtery 
of Cooks in London by his Letters patent in theſe Words. Edward by the Grace of God King 
e of England and France, and Lord of Ireland, to all to whom the preſent Letters ſhall come, 
„Greeting. Know ye that we conſidering how that our beloved good and free-Men of the My- 
* ſtery-ot Cooks of our City of London great and many Attendances and Labours as well at our 
e oreat Feaſt of S. George as at others on our Command for a long Time withou: the City afore- 
ſaid perſonally have ſuſtained and ſupported, and daily to ſuſtain and ſupport do not ceaſe z and 
whilſt they have ſo perſonally attended upon our Buſineſs, they have many Times been impan- 
neled and ſummoned upon Aſſizes of Jurors and other Inqueſts within the ſame City, and by 
Reaſon of ſuch their perſonal Attendances they could not appear, whereby they have before 
theſe Times had and ſuſtained many Hardſhips and Loſſes in the loſing of great Iſſues and A- 
mercements; we being deſirous that ſuch Loſſes ſhould be now removed from the ſaid good 
and free Men of the Myſtery aforeſaid, for the Cauſes aforeſaid, and for other Conſiderations 
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Us ſpecially moving, at the Supplication of the ſame, have granted to them that that Myſtery 
and all Men of the ſame Myſtery of the City aforefaid be in Subſtance and Name one Body and 
one Commonalty perpetual. And that two Principals of the ſame Commonalty, by the unani- 
mous Aſſent of 12 or 8 Perſons at leaſt of that Commonalty in the Myſtery aforeſaid moſtly 
expert, every Year may * ele& and make out of that Commonalty two Maſters or Governors 
in the ſame Myſtery moſtly expert, to ſuperviſe, direct, and govern the Myſtery and Commo- 
nalty aforeſaid, and all Men of the ſame Myſtery, and the Buſineſs of the ſame for ever. 
And that the ſame Maſters or Governors and Commonalty may have perpetual Succeſſion, and 
a common Seal to ſerve the Buſineſs of the ſaid Commonalty. And that they and their Suc- 
ceſſors for ever be Perſons fit and capable to purchaſe and poſſeſs in Fee and Perpetuity Lands, 
Tenements, Rents, and other Poſſeſſions whatſoever. And that they by the Names of Maſ- 
ters or Governors and Commonalty of the Myſtery of Cooks in London may implead and be 
impleaded before whatever Judges, in Courts and Actions whatever. And that the aforeſaid 
Mafters or Governors and Commonalty and their Succeſſors may lawfully and ſafely make law- 
ful and honeſt Aſſemblies of themfelves, and Statutes and Ordinances for the wholeſome Go- 
vernment, Superintendency, and Correction of the Myſtery aforeſaid, according to Neceſſities 
and Exigence, as often as and when it ſhall be needful, without Let or Hinderance of Us, our 
Heirs or Succeſſors, Juſtices, Eſcheators, Sheriffs, Coroners, or other Bailiffs or Miniſters of 
Us, our Heirs or Succeſſors whatſoever ; ſo that their Statutes and Ordinances are in no wiſe 


' contrary to the Laws and Cuſtoms of our Realm of England. Further we will and grant for 
Us, our Heirs and Succeſſors, as much as in Us is, that the Maſters or Governors of the afore- 


ſaid Commonalty for the Time being, and their Succeſſors for ever, may have the Overlook- 
ing, Search, Correction, and Government of all and ſingular Men of the ſaid Commonalty of 
Cooks uſing the Myſtery of Cooks in the ſame City and in the Suburbs thereof, and the Pu- 
niſhment of the ſame for their Offences, and for the not perfectly executing, doing, and uſing 
their Myſtery, ſo that ſuch Puniſhment follow by reaſonable and fit Ways. Alſo we will and 
grant for Us, our Heirs and Succeſſors, as much as in Us is, that the ſaid Maſters or Gover- 


nors and Commonalty of the ſaid Myſtery of Cooks, or their Succeſſors, or any of them in 


any wiſe for the future, within the City aforeſaid and the Suburbs of the ſame, ſhall not be ſum- 
moned or put, nor ſhall any of them be ſummoned or put, in any Aſſizes, Juries, Inqueſts, 
Inquiſitions, Attaints, or other Recognitions within the faid City and the Suburbs of the ſame 


for the Time to come, before the Mayor and Sheriff or the Coroner of the ſaid City for the 


Time being to be taken, or by any their Officer or Miniſter, or Officers or Miniſters co be 
ſummoned, altho* the ſame Jurors were ſummoned to the Inquiſitions or Recognitions upon 
our Writ or Writs of Right, or of our Heirs: But that the ſaid Maſters or Governors and 


Commonalty of the Myſtery aforeſaid, and their Sueceſſors, and every of them, againſt Us, 
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our Heirs and Succeſſors, and againſt the Mayor and Sheriffs of our City aforefaid for the 
Time being, and their Officers and Miniſters whatſoever, be thereof quit and wholly diſchar- 
red for ever by theſe Preſents, And further We, in Conſideration of the Premiſes, of our 

Hecial Grace have granted for Us, our Heirs and Succeſſors, to the aforeſaid Maſters or Go- 
vernors and Commonalty of the ſaid Myſtery of Cooks, and to their Succeſſors, this Liberty, 
viz. that in all Times to come they may admit and receive into the ſame Myſtery of Cooks to 
have and enjoy the Liberties of the ſaid City, according to the Cuſtom of the ſaid City, fit and 
ſufficient Perſons, ſkilled and informed in the ſaid Myſtery of Cooks, approved by the Maſters 
or Governors of the ſaid Myſtery for the Time being, and preſented to the Mayor of the 
City aforeſaid for the Time being, and no other Perſons whatſoever, nor in any other Manner, 
any Command or Requeſt of Us, our Heirs or Succeſſors, by the Letters within written or 
otherwiſe howſoever to the contrary made or to be made notwithſtanding. And altho' the 
ſame Maſters or Governors and Commonalty and their Succeſſors ſhall for the future continu- 
ally uſe this Liberty, againſt any Command or Requeſt of Us, our Heirs, or Succeſſors, or 
of any others whatſoever in Form aforeſaid to be made, nevertheleſs they nor any of them ſhall 
in no wiſe incur any Fine, Contempt, or Loſs towards Us, our Heirs or Succeſſors, or any 
Damage or Ill in their Goods or Bodies towards other Perſons whatſoever by that Occaſion, 
any Statute, Ordinance, or Act to the contrary before this Time enacted, made, ordained, or 
provided notwithſtanding. In Witneſs whereof we have cauſed theſe our Letters to be made 
patent. Witneſs Ourſelf at Weſtminſter the 11th Day of July in the 22d Year of Our Reign.” 


By virtue of which ſaid Letters-patent the Freemen of the Myſtery of Cooks in London were in- 
corporated by the Name of Maſters or Governors and Commonalty of the Myſtery of Cooks 


in London. And that after the making of the Letters-patent aforeſaid, the Mafters or Governors 


and 
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and the Commonalty of the Myſtery aforeſaid were ſeized of the Tenements within written with 
the Appurtenances, in which the Treſpaſs and Ejectment within ſpecified is ſuppoſed to be done, 
in their Demeſa as of Fee, in“ Right of their Corporation aforeſaid. And they being ſo ſeized * See 10 co, 
thereof, one John Johnſon the younger, Matthew Robinſon, Jobn Birch, and Ralph Iſwel Maſter 34: * 
and Wardens of the Art or Myſtery of Cooks of London, and the Commonalty of the ſame Art 
or Myſtery, and alſo John Lawrence Citizen and Cook of London, before the aforeſaid Time of 
the Treſpaſs and pry ar aforeſaid within ſuppoſed to be done, viz. the laſt Day of November 
in the 21ſt Year of the Reign of Lord Henry late King of England the eighth, the Father of the 
Lady the Queen now, by a certain Indenture made between the ſame John Johnſon the younger, 
Matthew Robinſon, Jobn Birch, and Ralph Tfwel Maſter and Wardens of the Myſtery of Cooks 
of London, and the Commonalty of the ſame Myſtery, and Jobn Lawrence, by the Names of John 
Jobnſon the younger, Matthew Robinſon, John Birch, and Ralph Iſwel Maſter and Wardens of 
the Art or Myſtery of Cooks of London, and of the Commonalty of the ſame Art or Myſtery, 
and alſo of John Lawrence Citizen and Cook of London, of the one Part, and one Robert Dormer 
Eſquire, by the Name of Robert Dormer Eſquire, of the other Part, which other Part ſealed with 
the Seal of the aforeſaid Robert Dormer to the Jurors aforeſaid was ſhewn in Evidence, (the Tenor 
of which ſaid Indenture follows in theſe Words: This Indenture made the laſt Day of Novem- 
“ ber in the one and twentieth Year of the Reign of King Henry the eighth, between Jobn Jobn- 
„ ſon the younger, Matthew Robinſon, John Birch, and Ralph Iſwel Maſter and Wardens of the 
« Craft or Myſtery of the Cooks of London, and the Commonalty of the fame Craft or Myſtery, 
* and alſo John Lawrence Citizen and Cook of London, of the one Part, and Robert Dormer Efquire 
« of the other Part, witneſſeth that the ſaid Maſter, Wardens, Commonalty, and John Lawrence 
<« have bargained and ſold, and by theſe Preſents clearly bargain and ſell, to the ſaid Robert Dor- 
« mer the Manor of Weſtbury with the Appurtenances in Marſh in the County of Buckingham, 
tc and all Lands, and Tenements, Rents, Reverſions, Services, and other Hereditaments which 
e they the ſaid Maſter, Wardens, and Commonalty have, or that any other Perſon or Perſons to 
« their Uſe or to the Uſe of any of them have, in Marſh aforeſaid, or elſewhere within the ſaid 
« County; and allo all Evidences, Charters, Muniments, and Writings concerning the Premiſſes 
* or any Parcel thereof. And the ſaid Maſter, Wardens, Commonalty, and John Lawrence cove- 
« nant and grant further by theſe Preſents to the ſaid Robert, that they the ſaid Maſter, Wardens; 
« Commonalty, and Fohn Lawrence, or their Succeſſors, before the Feaſt of the Purification of 
e our Lady next enſuing the Date hereof, ſhall deliver or cauſe to be delivered to the ſaid Ro- 
&« gert, his Executors or Aſſigns, all the ſaid Evidences, Muniments, and Writings concerning 
e the Premiſſes or any parcel thereof. And the ſaid Maſter, Wardens, Commonalty, and John 
« Lawrence covenant and grant further by theſe Preſents to the ſaid Robert, that they the ſaid 
«© Maſter, Wardens, Commonalty, and John Lawrence, or their Succeflors, before the ſaid Feaſt 
« of the Puriſicalion of our Lady next coming, ſhall make or cauſe to be made to the ſaid Robert 
« and his Heirs, and to ſuch other Perſon and Perſons and their Heirs as the ſaid Robert his Heirs 
or Aſſigns ſhall name and appoint, and to the Uſe of the ſaid Robert Dormer and of his Heirs, 
a good, ſure, ſufficient, lawful, and indefeaſible Eſtate in the Law in Fee-fimple of and in the 
« ſaid Manor, Lands, Tenements, and other the Premiſſes and every parcel thereof, at the Coſts 
t“ and Charges in the Law of the ſaid Robert Dormer and his Heirs. And over that the ſaid 
&« Maſter, Wardens, Commonalty, and 7obn Lawrence covenant and grant by theſe Preſents to 
« the ſaid Robert Dormer, that they the ſaid Maſter, Wardens, Commonalty, and John Lawrence, 
* and their Succeſſors, ſhall at all Time and Times hereafter do, ſuffer, and cauſe to be done and 
& ſuffered, all and every ſuch Thing and Things, be it by Fine, Feoffment, Recovery, Releaſe, 
«© Warranty of the ſaid Maſter, Wardens, Commonalty, and John Lawrence, and their Succeſ- 
&* ſors or Aſſigns, againſt all Perſons, or otherwiſe, as by the Counſel learned of the ſaid Robert 
„„ his Heirs and Aſſigns ſhall be adviſed, at the Coſts and Charges in the Law of the ſaid Robert 
& Dormer and of his Heirs. And moreover the ſaid Maſter, Wardens, Commonalty, and John 
& [Lawrence covenant and grant by theſe Preſents to the ſaid Robert, that they have good and 
“ juſt Title, and lawful Authority and Power, to bargain and ſell the ſaid Manor and other the 
&« Premiſes to the ſaid Robert Dormer in Manner and Form aboveſa:d : And that the ſaid Manor 
* and other the Premiſſes are of the clear yearly Value of five Marks, over and above all 
„ yearly Charges and Repriſes : And alſo that the ſaid Manor and other the Premiſſes, at the 
e Sealing of theſe Preſents, are diſcharged of all former Bargains, Sales, Jointures, Dowers, Uſes, 
„ Wills, Statutes-merchant, Statutes of the Staple, and of all other Incumbrances and Charges 
* had, made, or done before the Date of theſe Preſents, except Rent-ſervice of old Time due 
* and accuſtomed. For the which Bargain and Sale, Covenants, Grants, and Agreements well 
* and truly to be obſerved, performed, fulfilled, and kept on the Behalf of the _ m— 
5 © Wardens, 
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% Wardens, Commonalty, and John Lawrence, their Succeſſors and Aſſigns, the ſaid Robert hath 
„ contented and paid to the ſaid Maſter, Wardens, Commonalty, and John Lawrence, at the 
<« Sealing of theſe Preſents, 60 J. Sterling, whereof the ſaid Maſter, Wardens, Commonalty, and 
« Jobn Lawrence acknowledge themſelves truly contented and paid by theſe Preſents. In Witneſs 
« whereof as well the Seals of the ſaid Mailer, Wardens, and Commonalty, and the Seal of the 
&« ſaid John Lawrence, as the Seal of the ſaid Robert Dormer to theſe Indentures interchangeably 
& be ſet. Given the Day and Year aboveſaid.””) bargained and fold the Tenements within writ- 
ten with the Appurtenances in which, &c. among other Things, to the aforeſaid Robert Dormer. 
And that the aforeſaid Robert Dormer by virtue of that Bargain and Sale into thoſe Tenements 
with the Appurtenances entered, and was thereof ſeized in his Demeſn as of Fee. And he bein 

ſo thereof ſeized, a certain Fine with Proclamations thereon was levied in the Court of the ſaid 
Lord Henry late King of England the eighth at Weſtminſter from the Day of Eaſter in 15 Days in 
the 22d Year of his Reign, before Robert Brudnel, Anthony Fitzherbert, Thomas Engplefield, and William 
Shelley Juſtices, and other faithful Men of the ſaid late King then there preſent, between the aforeſaid 
Robert and one John Baldwin Eſquire, John Goodwin Gentleman, Peter Dormer Gentleman, and Hen 

Cooper Complainants, and one Thomas Smith Brother and Heir of John Smith, and William Smith Son 
and Heir Apparent of the ſaid Thomas, Deforceants, of the Tenements within written with the Appur- 
tenances in which, &c. among other Things, in theſe Words: This is the final Agreement made 
in the Court of the Lord the King at Meſtminſter from the Day of Eaſter in 15 Days in the 22d 
Year of the Reign of Henry the eighth from the Conqueſt by the Grace of God of England, France, 
King, Defender of the Faith, and Lord of Ireland, before Robert Brudnel, Anthony Fitzherbert, 
Thomas Englefield, and Wiiliam Shelley Juſtices, and other faithful Men of the Lord the King then 
there preſent, between Robert Dormer Eſquire, John Baldwin Eſquire, 7ohn Goodwin Gentleman, 
Peter Dormer Gentleman, and Henry Cooper Complainants, and Thomas Smith Brother and Heir 
of Jobn Smith, and William Smith Son and Heir Apparent of the ſaid Thomas, Deforceants, of the 
Manor of Weſtbury in the Marſh. with the Appurtenances, and of 100 Acres of Land, 40 Acres 
of Meadow, and 20 Acres of Paſture with the Appurtenances in Marſb, whereof a Plea of Cove- 
nant was ſummoned between them in the ſame Court, viz. that the atoreſaid Thomas and William 
have acknowledged the aforeſaid Manor and Tenements with the Appurtenances to be the Right 
of the ſaid Robert, as thoſe which the ſame Robert, Jobn, John, Peter, and Henry have of the Gift 
of the aforeſaid Thomas and William, and them have remitted and quit-claimed from them the 
ſaid Thomas and William, and the Heirs of the ſaid Thomas, to the aforeſaid Robert, John, Jobn, 
Peter, and Henry, and to the Heirs of the ſaid Robert for ever. And further the ſame Thomas and 
William have granted for themſelves and the Heirs of the ſaid Thomas, that they will warrant to 
the aforeſaid Robert, John, John, Peter, and Henry, and to the Heirs of the ſaid Robert, the a- 
foreſaid Manor and Tenements with the Appurtenances againſt all Men for ever. And for this 
Acknowledgment, Remiſe, Quit-claim, Warranty, Fine, and Agreement, they the ſame Ro- 
bert, Jobn, John, Peter, and Henry have given to the aforeſaid Thomas and William 60 1. Sterling. 
Buck. according to the Form of the Statute, the firſt Proclamation was made the 23d Day of May 
in the Term of Eafter in the 22d Year of the King within written, the ſecond Proclamation the 
25th Day of May in the ſame Term, the third Proclamation the 28th Day of May in the ſame 
Term, the fourth Proclamation the 3oth Day of May in the ſame Term, the fifth Proclamation 
was made the 4th Day of July in the Term of the Holy Trinity in he 22d Year of the King within 
written, the ſixth Proclamation the 6th Day of July in the ſame Term, the ſeventh Proclamation 
the 8th Day of July in the ſame Term, the eighth Proclamation the 11th Day of Fuly in the ſame 

Term, the ninth Proclamation was made the 22d Day of November in the Term of St. Michael in 


the 22d Year of the King within written, the tenth Proclamation the 24th Day of November in 


the ſame Term, the eleventh Proclamation the 26th Day of November in the ſame Term, the 
twelfth Proclamation the 28th Day of November in the ſame Term, the thirteenth Proclamation 
was made the 6th Day of February in the Term of St. Hillary in the 22d Year of the King with- 
in written, the fourteenth Proclamation the 8th Day of February in the ſame Term, the fifteenth 
Proclamation the 1oth Day of February in the ſame Term, the ſixteenth Proclamation the 1 4th 
Day of February in the ſame Term. Which ſaid Fine in Form aforeſaid was levicd to the Uſe 
of the aforeſaid Robert Domer, and of his Heirs, whereby the ſame Robert was ſeized of the Te- 
nements within written with the Appurtenances in his Demeſn as of Fee. And being fo 
thereof ſeized, he the ſame Robert Dormer his Eſtate thereof continued five Years next fol- 
lowing after the Proclamations in Form aforeſaid made, without any Entry, Claim, or Oc- 
cupation upon him or againſt him made or obtained by the aforeſaid Maſters or Gover- 
nors and Commonalty of the Myſtery aforeſaid, or by any Perſon or Perſons whatſo- 
ever. And afterwards, and before the within written Time of the Treſpaſs and Ejectment 


within 
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within ſpecified within ſuppoſed to be done, the aforeſaid Robert Dermer of the Tene- 
ments aforeſaid with the Appurtenances in Form aforeſaid being ſeized, of the ſame Tene- 
ments with the Appurtenances enfeoffed one William Hotel, to have and to hold the ſaid Tene- 
ments with the Appurtenances to the aforeſaid William Howel and to his Heirs for ever. By 
Virtue of which Feoffment the aforeſaid William Howe! was ſeized of the ſaid Tenements with 
the Appurtenances in his Demeſn as of Fee. And being ſo thereof ſeized, the fame William 
Howel afterwards, and before the within written Time of the Treſpaſs and Ejectment within 
ſpecified within ſuppoſed to be done, viz. the laſt Day of November in the Year of the Lord 
1557, made and declared his Teſtament and laſt Will in Writing, and by his ſame laſt Will 
gave and bequeathed the Tenements within written with the Appurtenances, by the Name of 
all his Lands and Tenements in the Pariſh of Marſb, to one Jobn Howel his eldeſt Son, and to 
the Heirs of his Body lawtully begotten, and for Default of ſuch Iſſue, the Remainder thereot 
to the aforeſaid Henry Howe! now Defendant, by the Name of Heury Howe! his Son, and to the 
Heirs of his Body lawfully begotten. And afterwards, and before the within written Time of 
the Treſpaſs and Ejectment within ſpecified within ſuppoſed to be done, the aforeſaid 3/7//iam Howel 
at Weſtbury aforeſaid died of the Tenements aforefaid in Form aforeſaid ſeized, after whole Death 
John Howel into the Tenements aforeſaid with the Appurrenances entered, and was thereof ſeized 
in his Demeſn as of Fee-Tail. And being ſo thereof ſeized, the ſame John Howel afterwards, 
and before the within written Time uf the Treſpafs and Ejectment within ſpecified within ſuppo- 
ſed to be done, of ſuch his Eſtate at Weſtbury aforeſaid died thereof ſeized, without Heirs of 
his Body ifluing ; after whoſe Death the aforeſaid William Feriman and Robert Sadler, Maſters 
or Governors and the Commonalty of the Myſtery aforeſaid, the 10th Day of September in the 
18th Year of the Reign of the Lady the Queen now, made their certain Writing ſealed with 
their common Seal, in theſe Words: © To all the faithful in Chri to whom this preſent Wri- 
« ting ſhall come, William Feriman and Robert Sadler Maſters or Governors and the Commonalty 
4 of the Myſtery of Cooks of London, otherwiſe called William Feriman and Robert Sadler Citi- 
e zens and Cooks of London, Maſters or Governors of the Myſtery of Cooks of London, and 
te the Commonalty of the ſame Myſtery, greeting in the Lord eternal. Know ye that we the 
&« aforeſaid Maſters or Governors and the Commonalty of the ſaid Myſtery have ordained, contli- 
t tuted, authorized, and deputed by theſe Preients our beloved in Chrift Richard Hodges our true 
« and lawful Attorney to enter in our Right, Stead, Title, and Names into one Meſſuage with 
e the Appurtenances in Marſb in the County of Bucks, late in the Occupation of one Edmund 
&« Croft Gentleman, and into all the Lands, Meadows, Leaſows, and Paſtures with the ſame 
« Meſſuage occupied in Mar/b aſoreſaid, and the ſaid Meſſuage and other the Premiſſes with the 
&« Appurtenances to our Uſe to claim, and the Poſſeſſion thereof to our Uſe to take, and having 
ic had Poſſeſſion thereof or of any Parcel thereof, then to fea] upon the Premiſſes or upon any 
« Parcel of the ſame, and in our Stead, Right, and Names, as our Deed, to deliver to the 
&« ſame Edmund Croft a certain Writing containing the Form and Words of a Demiſe. of the 
% Premiſſes for the Term of five Years, to begin from the Feaſt of Eaſter laſt paſt to the afore- 
e ſaid Edmund Croft in our Names made. And we the aforeſaid Maſters or Governors and the 
© Commuonalty of the Myſtery aforeſaid ſhall ratify and approve all Things which our aforeſaid At- 
e torn-y ſhall do in the Premiſſes. In Witneſs whereof to this preſent Writing we have put our 
* common Seal. Given the 1oth Day of September in the 18th Year of the Reign of our Lady 
% Elizabeth by the Grace of God of Enzland, France, and Ireland Queen, Defender of the 
« Faith, &c.” And the Jurors aforeſaid further ſay upon their Oath atoreſaid, that the Meſ- 
ſuage and Tenements aforeſaid in the Declaration within written ſpecified, and the Meſſuages 
and Tenements in the aforefaid Writing to the aforeſaid Richard Hodges as is aforeſaid made, 
are one and the ſame, and not others nor divers. And that by Virtue of the ſame Writing, the 
aforeſaid Richard Hodges in that Writing named, the within written 13th Day of September in the 
18th Year aboveſaid, at Marſh aforelaid, into the Meſſuage within written and other the Pre- 
| miſſes with the Appurtenances entered, and them to the Uſe of the ſame Maſters or Governors 
=, and Commonalty claimed, and the Poſſeſfion thereof to their Uſe took, and the Writing afore- 
|  faid with the common Seal of the ſaid Maſters or Governors and Commonalty of the Myſtery 
: aforeſaid, containing in itſelf the Form and Words of a Demiſe of the Tenements within ſpeci- 
fied for the aforeſaid Term of five Years to begin from the Feaſt of Eaſter then laſt paſt, ſealed, and 
as the Deed of the ſame Maſters or Governors and Commonalty of the Myſtery aforeſaid then 
: and there to the ſame Edmund Croft delivered, which ſaid Writing follows in theſe Words: 
: «© This Indenture made the 13th Day of September in the 18th Year of the Reign of the moſt 
ce ex-ellent Princeſs our Lady Elizabeth, by the Grace of God of Englind, France, and Ireland 
Queen, Defender of the Faith, &c. between William Ferian and Robert Sadler, Maſters or 
« Governors and the Commonalty of the Myſtery of Cooks of London, otherwiſe called William 
* Feriman and Robert Sadler Citizens and Cooks of London, Maſters or Governors of the Myſ- 
* tery of Cooks of London, and the Commonalty of the ſame Myſtery, of the one Part, and 
&* Edmund Croft of Marſh in the County of Bucks of the other Part, witneiſeth, that the afore- 
&© ſaid Maſters or Governors and the Commonalty of the Myſtery aforeſaid have delivered, 
granted, and to farm let, and by theſe Preſents do deliver, grant, and to furn. let to the afore- 
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« ſaid Edmund Croft one Meſſuage with the Appurtenances in Merfo aforciaid, late in the Octu- 
© pation of the aforeſaid Edmund, and all the Lands, Meadows, Leaſows, and Paſtures wi: 
te the ſame Meſſuage occupied in Marſh aforeſaid, To have and to hold the Meſuage aloreſa;4 
„ and all other the Premifics with the Appurtenances to the aforeſaid Edπνj6ͥ and to his AH 
e from the Feaſt of Eaſter laſt paſt unto the End of five Years from thence next following. 
Fielding therefore yearly to the aforeſaid Maſters or Governors and the Commonalty of the 
«© Myſtery aforeſaid, and to their Succeſſors, 101. at the Feaſts of the Nat.vity of St. Fol 
% Baptiſt and of All Saints, by equal Portions, and the beſt Beaſt of the aforelaid Edu at 
« his Death, in the Name of a Heriot, if he ſhall die within the Term aforeſaid. In Witno{ 
« whereof to one Part of this preſent Writing indented with the aforeſaid Edmund remaining 
« the aforeſaid Maſters or Governors and the Commonalty of the Myſtery aforeſaid have put 
« their com mon Seal aforeſaid, and to the other Part with the aforeſaid Maſters or Governors 
* and the Commonalty aforeſaid remaining the aforeſaid Edmund hath put his Seal; Given the Da 
* and Year firſt aboveſaid.'”* By Virtue of which ſaid Indenture and Demiſe the aforeſaid Ad- 
mund Croft into the Tenements within written with the Appurtenances entered, and was thereof 
poſſeſſed until the within written Henry Howel the aforeſaid 14th Day of September in the 18th 
Year aboveſaid into the ſaid Tenements with the Appurtenances entered, and the ſaid Eamund 
from his Farm aforeſaid thereof (his Term aforeſaid then not ended) cjected, expelled, and 
amoved, and the ſaid Edmund from his Poſſeſſion thereof held out and yet doth hold out, as 
the aforeſaid Edmund within againſt him complains. But whether upon the whole Matter afore- 
ſaid the Demiſe aforeſaid by the aforeſaid William Feriman and Rebert Sadler Maſters or Governors 
and the Commonalty of the Myſtery aforeſaid to the aforeſaid Edmund Croft of the Tenements 
within written with the Appurtenances in Form aforefaid made be good, ſufficient, and valid 
in Law, or not, the Jurors aforeſaid are wholly ignorant, and they pray thereof the Advice of 
the Juſtices and of the Court, &c. And if it ſhall ſeem to the Court of the Lady the Queen 
that that Demiſe is good, ſufficient, and valid in Law, then the Jurors aforeſaid ſay upon their 
Oath, that the aforcſaid Henry Howe! is guilty of the Treſpaſs and Ejectment within ſpecifies, 
as the aforeſaid Edmund within hath alledged, and then they aſſeſs the Damages of the ſaid d- 
mund by Occaſion of that Treſpaſs and Ejectment (beſides his Coſts and Charges by him about 
his Suit in this Behalf expended) at 10s. and for thoſe Coſts and Charges at 40s. But if it {hall 
ſeem to the Court of the Lady the Queen that the Demiſe aforeſaid by the aforeſaid Millan 
| Feriman and Robert Sadler to the aforeſaid Edmund of the Tenements within written in Form 
aforeſiid made is not good, ſufficient, and valid in Law, then the ſame Jurors ſay upon their 
Oath aforeſaid, that the aforeſaid Henry Howel is not guilty of the Treſpaſs and Ejectment within 
ſpecified, as the fame Henry Howel within hath alledged. But becauſe the Court of the Lady 


Contlnuance. 
the Queen here is not yet adviſed of giving their Judgment thereon, Day is given to the Parties 
aforeſaid before the Lady the Queen at Weſtminſter until Friday next after the Morrow of the 
Holy Trinity to hear their Judgment thereon, becauſe the Court of the Lady the Queen here 
thereof not yet, &c. 

The CASE. F\ HE Caſe as it was found by the Jury was thus. King Edward 4. by his Letters Patent, 

2 bearing Date the 11th Day of June in the 22d Year of his Reign, granted to the good and 


incorporated by free Men of the Myſtery of Cooks of the City of London, that that Myſtery and all Men of 
ne 4+ the ſame Myſtery of the City aforeſaid ſhould be in Reality and in Name one Body and one 


by the Name of 5 : 
two Mager or Commonalty perpetual. And that two Principals of the ſame Commonalty, with the unanimous 


Covernore ant. Aſſent of 12 or 8 Perſons at leaſt of that Commonalty moſt experienced in the Myſtery afore- 


Commonalty of 


the Myſtery of ſaid, might every Year elect and make out of that Commonalty two Maſters or Governors moſt 


Cooks of Lond: . . 1 
"i they be. experienced in the ſame Myſtery, to overlook, direct, and govern the Myſtery and Cemmonalty 


and they bar- 
gained and fold aforeſaid, and all Men of the ſame Myſtery, and the Buſineſs of the ſame for ever. And that the 


Land bv th | 
Nane & a. B. fame Maſters or Governors and Commonalty ſhould have perpetual Succeſſion, and a common 
S. and D. Ma- Seal to ſerve the Buſineſs of the ſaid Commonalty. And that they and their Succeſſors for ever 
ſer and Wardens . — 

of the Craft or ſhould be Perſons fit and capable to purchaſe and poſſeſs in Fee and Perpetuity, Lands, Tene— 


Kryfiery of th? ments, Rents, and other Poſſeſſions whatſoever. And that they, by the Names of Maſters or 


to R. D. and Governors and Commonalty of the Myſtery of Cooks of London, might implead and be im- 
adjudged that pleaded before any Judges whatſoever, in any Courts and Actions whatſoever, &c. By Virtue 


the Corporation 


was miſnamed Of which Letters Patent the free Men of the Myſtery of Cooks of London were incorporated by 
in the Indenwure, the Name of Maſters or Governors and Commonalty of the Myſtery of Cooks of London. And 


and that the : ; : l ; OE g a . 
Bargain and Sale afterwards they were ſeized of the Tenements, in which the Treſpaſs and Ejectment is ſuppoſed 


wa: £09. by > to be done, in their Demeſn as of Fee, in Right of their Corporation. And they buirg fo 
«3 » C4 , 


and therefore ſeized, John Jobnſon, Matthew Robinſon, John Birch, and Ralph Iſcbel, Maſter and Wardens 


noo * of the Craft or Myſtery of Cooks of London, and the Commonalty of the ſame Craft or Miylitery, 
Entry was a Dif- and one John Lawrence, the laſt Day of November in the 21ſt Year of the Reign of King Llenry 


1 2 . S. . m8, 1 7 - a » A 
— Pac. 8, dy an Indenture (ſhewn forth) made between them, by the Name of 7obn 7/0baſon the youn- 
Counſ. 103. | i | 
Vin. Abr. tit. Corporations G. 4. pl. 7. Vide Lane 18. Dy. 150. pl. $4, a : 3 a 

Note, (Reader) that Suits to avoid Grants upon the Account of Miſnomer are odious Suits, and a ſhameful Thing it is that when Crantees or Leſſugs, who for the 


moſt Part are illiterate Perſons, have paid great Fines, Corporations, who are preſumed beſt to know their Name of Foundation, ſoul! go about to aycid their ow at 
Grants under their common Seal upon ſuch a flight Miſtake. And therefore the Judges ought in theſe Caſes (as cenerally they o) to mee ſuck Conſtructions, 1 
they may, that the Grants may ſtand good, Gouldih. 122, Cawdy, However it ſeems that in ſuch Caſe Remedy way be had in the Court of Chancery, for the 


Lord Cirancelior ſaid it was fit to help ſach Leaſes there, if fur reaſonable Time, and made upes good Conſideration, otherwiſe not, 1. Jac, 1, Carr 44. 32 & 53 
Eliz, Lord Audley v. Sydenham, 'Yothil 228, pl. 180. | 


3 | | 2 
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ger, Matihew Robinſon, John Birch, Ralph Tfwe!, Maſter and Wardens of the Craft or Myſtery 
of the Cooks of London, and by the Name of the Commonalty of the ſame Craft or Myſtery, 
and by the Name of Jobn Lawrence, of the one Part, and Robert Dormer of the other 
Part, bargained and fold the Tenements aforeſaid to the ſaid Robert Dormer. By Virtue of which 
Bargain and Sale the ſaid Robert Dormer into the ſaid Tenements entered, and was thereof ſcized 
in his Demeſn as of Fee, And he being ſo ſeized, a Fine was levied in Eaſter Term in the 22d 
Year of King Henry 8, between the ſaid Robert Dormer and four others Complainants, and Thomas 
Smith and his Son Deforceants; by which Fine Smith and his Son acknowledged the ſaid Tene— 
ments to be the Right of the ſaid Dormer, as thoſe which he and the four others had of their Gift; 
and Proclamations were thereupon accordingly made, which Fine was to the Uſe of the ſaid 
Dormcr and his Heirs, whereby the ſaid Dormer was ſeized of the faid Tenements in his Demeſn 
as of Fee, and continued his Eſtate five Years next after the ſaid Proclamations, without any 
Entry, Claim, or Action upon or againſt him made by the ſaid Maſters or Governors and Com- 
monalty of the Myſtery aforeſaid, or by any other. And afterwards, viz. the 1oth Day of 
September in the 18th Year of the Reign of the prefent Queen, the ſaid Maſters or Governors 
and Commonalty made a Letter of Attorney to one Richard Hodges to enter into the ſaid Tene- 
ments, and to deliver to the Plaintiff upon the Land the Deed of Leaſe ſpecified in the Count, 
as their Deed, who accordingly did ſo. And the Defendant having an Eſtate by Conveyance 
under the Eſtate of the ſaid Dormer, (which was ſhewn in Certainty) ouſted the Plaintifi, Upon 
which the Jurors prayed the Diſcretion of the Juſtices, | | 
And the Matter was argued many Times at the Bar, ſed non interfui. And at laſt the 
Juſtices unanimouſly agreed upon two Points. The firſt was, that -whea Dormer entered after 
the Bargain and Sale made to him, he was a * Diſſeizor to the Corporation, becauſe the Corpora- Rad. R. 165. 
tion was miſnamed in the Indenture of Bargain and Sale, whereby the Bargain and Sale and the Cre. ©: 346: 
Indenture were void. For the Grant of King Edward 4. to the Cooks was, that two Principals 
of the Commonalty, with the Aſſent of 12 or of 8 at leaſt of the ſame Commonalty, might 
annually elect and make out of the laid Commonalty two Maſters or Governors in the ſame Myſ- 
tery ; and that the ſame Maſters or Governors and Commonalty ſhould have perpetual Succeſſion ; 
and that they and their Succeſſors ſhould be able and capable to purchaſe and poſſeſs in Fee and 
Perpetuity, Lands and Tenements; and that they might implead and be impleaded by the 
Name of Maſters or Governors and Commonalty. So that by this Grant there ought to be two 
Maſters or Governors. And the Indenture of Bargain and Sale to Dormer was made between 
John Johnſon, Matthew Robinſon, John Birch, and Ralph Iſcvel, Maſter and Wardens of the 
Craft or Myſtery, &c. So that there are four named by their proper Names, and Maſter is 
added at the End in the ſingular Number, which cannot be referred to them all, nor to two of 
them, for Maſter and Maſters * is not the ſame. And if Maſter ſhould be referied to all four a 10 co. 103. a, 
(which it cannot poſſibly be) then there would be four Maſters, whereas the Charter warrants 
| only two, ſo that the Number would be greater than is warranted by the Charter. And if Maſter 
| ſhould be referred to the laſt Perſon named, viz. to 1fwel (as of Neceſſity it muſt,) then there are 
not Maſters, and the plural Number is material in the Caſe, becauſe two will govern better than 
one. So that for Want of the plural Number, the Name of the Corporation given in the Inden— 
ture, viz. Maſter, is not warranted by the Charter, 
Alſo in the Indenture they are called Maſter and Wardens, whereas Marden is not in the Char- 
ter. And if ſo be that Governors had been put inſtead of /Yardens, in order to purſue the Charter, 
yet they ought to have been called Maſters or Governors, ſo that the Word (or) ſhould have been 
put in lead of (and). | | 
» But as to the Words (of the Craft cor Myſtery of the Cooks of London), which are put in the vs. P. Moor 
Indenture before the Words (and the Commonealty), and as to the Word (Craft), which is put as e 
well before the Word (Commonal'y) as after it, they ſeemed to the Juſtices to be Surpluſage, Leon. 20, 159, 
which ſhould not hurt the Bargain and Sale, nor make the Indenture void. For (Craft) and 228 | 
(Myſtery) are Words of the © ſame Senſe, and the putting them before the Word ( Commonaliy ) © And. 2c8. 1 
is but to ſhew of what Myſtery they are Maſters or Governors, which is more than neceſſary, for if Ct 292 es. 
they had been called Maſters or Governors and Commonalty of the Myſtery of Cooks of Lon- : 
don, thereby it would have been known of what Myſtery they were Maſters or Governors, for 
x the Word ( Myſlery) there put would have ſhewn certainly that the Myſtery to which they were 
Maſters or Governors, and the Myſtery whereof the Commonalty conſiſted, was of the Cooks 
| of London. So that the Words (Craft or Myſtery) being put before the Word (Commonalty) are 
| but Words of Abundance, which do not deſtroy the Name given to the Corporation. But that 
| which hurts and vitiates the Name given to them in the Indenture is the other Matter above- 


; mentioned, which makes the Bargain and Sale and the Indenture void. From whence it follows 
that when Dormer entered, he was a Diileizor to the Corporation, inaſmuch as he claimed an 
3 Eſtate or Intereſt which was not given to him by the Indenture, for which Reaſon he ſhall not be 


adjudged a Tenant at Will or at Sufferance, but a Diſſeizor. 
As to the ſccond Point, the Court were of Opinion that the Fine levied to Dormer (who had A Fine with 
an Eſtate of Freehold and Fee) and to the others, and the Continuance of the Poſition in Dor- , 


. and five years 
* 


5 Non- claim, 1: 
by the Fquity of the Statute of 4 UI. 7. cap. 24. a Bar to ſuch Corporations as have an abſolute Eſtate and Authority in their Poſſeſiions, and may maintain a Writ 
of Right thereof, as Mayor and Commonalty, Dean and Chapter, Colleges, &c. but not to ſuch Corporations as have no abſolute Eftate in their Poſfyſlions, ang 
; | nn che vo or incumber them without the Aſſent of others, nor maintain a Writ of Right of them, but a F#ris Utrun:, as Biſhops, Deans, Parions, V icars, 
Pycbenteric:, Se. 8. P. 11 Co. (9. b. 71. a. 1 Rol. R. 163, 160, 172. Weſt's Symb. pt. 2. fo, 66. b. Crompt. J. C. 20, b. Sbep. Pract, Coum. 50, 74, 76, 
g, 304, Wen np. Incumb. 437. Vin. Abr. tit, Corporations K. 3. pl. 6. tit. Fine U. pl. 3, 4, 6. 
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mer for five years after the Fine, barred the Corporation by Reaſon of their Non-claim within 
the five Years. For they had an abſolute Eſtate in Fee Simple, and might have given the Land 
to another without the Aſſent or Agreement of any other, and might have had a Writ of Right, 
for which Reaſon their Non-claim ſhall bind them. And the Statute of 4 H. 7. of Fines wag 
made for the public good, and to ſettle and quiet the Inheritances of the Subjects of the Realm. 
And therefore the Senſe of it ought to be largely extended to the Benefit of thoſe who are in 
| Poſſeſſion of Land, and to the Deſtruction 7 the Right of thoſe who have Right, and are 
ISS SP remiſs in making their Claim. For the Intent of the Act was to favour thoſe who had Eſtates 
Periam J. Comb. by Fine, and to hurt thoſe who had Right, and neglected to purſue it within five Years. * And 
_— 369 therefore although the Words of the Act ſeem to bar only natural Perſons and their Heirs, be- 
cauſe they do not fave any Right but to Men and their Heirs, and no Mention is made of any 
b Leon. 84. Corporation, or of Succeſſors, yet it was the Intent of the Makers of the Act that it ſhould be 
extended to Corporations and to their Succeſſors, if they are ſuch Corporations as have of them- 
ſelves abſolute Eſtate and Authority, as Mayor and Commonalty, Dean and Chapter, Colleges, 
and ſuch like. For as they have Power to take Lands and Tenements, ſo ought they to have 
Care to defend them, and they and their Succeſſors ought to make their Entries and Claims to 
avoid Fines, as other Men and their Heirs ought. And if Corporations ſhould not be included 
in the Statute of 4 H. 1. many Troubles and Miſchiefs would happen in their Poſſeſſions, which 
would be left without Remedy or Reformation, and an Act of Parliament which reforms a com- 
mon Miſchief ought to be extended fo as to extinguiſh the whole Miſchief. So here the Act of 
4 H. 7. which is an Act of Convenience in that it brings public Repoſe to Inheritances, ought 
to be extended to bind Corporations which neglect to make their Entries or Claims or to bring 
their Actions within the Time limited by the Act, viz. within five Years. 
der. Lc. But if a Biſhop, Dean, Parſon, Vicar, or Prebendary, or ſuch like, do not make their 
25. b. Shep. Entry or Claim, nor bring their Action to avoid a Fine within five Years, but are remiſs and 
1 negligent for all that Time, yet their Succeſſors ſhall not be bound for ever, becauſe they have 
Symb, pt. 2. fo. no abſolute Eſtate or Authority in their Poſſeſſions. For the Biſhop and Dean cannot do Things 
fe), by the ers to bind their Poſſeſſions without having the Aſſent of the Dean and Chapter: And the Parſon, 
porter, Vicar, and others, who may have a Juris Utrum, and cannot have a Writ of Right, ought to 
have the Aſſent of the Patron and Ordinary, who have ſome Intereſt or Part in the Matter, in 
order to bind their Succeſſors, And forasſmuch as theſe have no abſolute Authority over their 
Poſſeſſions, but are dependant upon others, and cannot charge or incumber their Poſſeſſions of 
themſelves without the Aſſiſtance of others, therefore it is reaſonable to be preſumed that it was 
the Intent of the Makers of the Act of 4 H. 7. that their Latches and Non-claim within five 
Years ſhould bind their Succeſſors for ever. | 
Nevertheleſs it was held by ſome of the Juſtices, that although every Succeſſor ſhall have five 
4 1 Rol-R. 169, Years to make his Claim or Entry, yet every one that ſuffers the five Years to paſs ſhall be 
tit. Corporations bound during his own Time. But although he is bound, yet his Succeſſor ſhall have other five 
5 3.Pl- 6. tit Years to make his Entry or Claim, or to bring his Action, by the Saving and Proviſo in the 
Shep. Put, Act. And ſo, it was ſaid, if a Man has an Office for Life, to which Land or a Houſe is appur- 
Counſ. 59. tenant, as a Parker, Foreſter, Keeper of a Goal, and the like, whoſe Offices are uſed to be 
given for Life, and he is difſeized of the Land or Houſe which is appurtenant to his Office, and 
the Diſſeizor levies a Fine with Proclamations, every Officer one after another ſhall have five 
Years, but he that ſuffers the five Years to paſs is bound for the Time that he is Officer. 
And becauſe in the principal Caſe the Letter of Attorney made to Hodges to enter into the 
Premiſſes, and to deliver the Leaſe to the Plaintiff, was void, for that the Corporation was bound 
by the Fine and five Years Non-claim, and ſo had no Right, Intereſt, or Power in the Land at 
the Time when they gave the Authority to the Attorney, and conſequently the Leaſe claimed by 
the Plaintiff was void, Judgment was afterwards given againſt the Plaintiff, which was as follows. 


The Reſt of the At which Day before the Lady the _ at Weſtminſter came the Parties aforeſaid by their 
885 Attornies aforeſaid. Whereupon all and ſingular the Premiſſes being ſeen, and by the Court of 
the ſaid Lady the Queen now here more fully underſtood, and mature Deliberation being there- 
upon had, for that it ſeems to the Court of the Lady the Queen now here that the Demiſe afore- 
ſaid by the aforeſaid William Feriman and Robert Sadler Maſters or Governors and the Commo— 
gnalty of the Myſtery aforeſaid to the aforeſaid Edmund Croft of the Tenements aforeſaid with 
Judgment, The Appurtenances in Form aforeſaid made, is not good, ſufficient, nor valid in Law, it is con- 
ſidered that the aforeſaid Edmund take nothing by his Bill aforeſaid, but for his falſe Claim thereof 

be in Mercy; and that the aforeſaid Henry Howel go thereof without Day, &c. | 


In the Argument of this Caſe two other Points were moved, the firſt of which was, if by 

the Bargain and Sale by the Corporation they might be ſeized to the Uſe of Dormer the Bargainee. 

S. P. Ante ica, For it was ſaid that no Corporation can be ſeized ro Uſe, for none can have Confidence com- 
103. mitted to him but a Body natural, who hath Reaſon, and is capable of Confidence, and ma7 
be compelled by Impriſonment, by the Order of the Chancellor of England, to perform the 

f Cowel's Jag, Confidence, for that is the Way which the Party ſhall take to have it performed, and no Corpo- 
235, $ . Shep. ration which conſiſts of many can be impriſoned, and their natural Body ſhall not be impriſoned 


— Counl, for the Offence of their Bady corporate, which is another Body, 


The 
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Uſe, or but for Life only , becauſe the Bargain and Sale was made to him, and no Mention was Ve 104. 


But the Judges made no Reſolution upon theſe Points, becauſe if the Bargain and Sale was void 
by the Miſnomer of the Corporation, and Dormer was a Diſſeizor by his Entry, then theſe Poin | 


they were effectual to bind their Succeſſors, theſe Caſes were conſidered, viz. M. 38 Ed. 3. 33. a: 
Bro. Fines 45. T. 11 H. 4. 68. b. Bro, Fines 39. 12 H. 4. 11. pl. 1. 21. pl. 13. Bro, Fines 40: 


A brief Report of a Judgment, and of the Cauſes thereof, given in the King's-Bench in 

Hillary Term in the 21ſt Year 7. the Reign of Queen Elizabeth, upon a ſpecial Verdict 

found in a Bill of Treſpaſs brought by Richard Paramour againſt Raphael Yardley and 
George Smart, for breaking his Houſe and Cloſe called the Manor- Houſe and Park of 
Drayton-Baſſet at Drayton-Baſſet in the County of Stafford. And the Record appears 
among the Records of Michaelmas Term 19 & 20 Eliz. Rot. 194. 


HE Treſpaſs was aſſigned to be done the 19th Day of December in the 19th Year of the Reign Lede for Years 


of Queen Elizabeth, with Cantinuance until the 15th Day of May next following. And Lege, bis Term 


the Defendants pleaded not guilty. And the Jury found that one Milliam Robinſon was poſleſſed dry 


further ſays that 
of the Places, in which the Treſpaſs was ſuppoſed to be done, by Force of a Leaſe for 77 Years, nie Wil ig that 


which commenced at the Feaſt of St. Michael the Archangel in the Year of our Lord 1560. And * 


by his Teſtament in Writing, made the 15th Day of September in the 4th Year of the Reign of Ref andPro- 
Queen Elizabeth, he gave all his Leaſes to Thomas Robinſon his eldeſt Son, to have and to hold to during the Mi- 
the ſaid Thomas during all the Term which he had to come therein, if the ſaid Thomas ſhould ſo ge 18. 
long live; and if he ſhould die before he had Iflue of his Body, then he deviſed all the laid Leaſes tent that with 
to“ John Robinſon his youngelt Son, and to his Aſſigns, during all the Years then to come, if he 3 
ſhould fo long live, and have Iſſue of his body: And he limited Remainders over. And further Children, and 
he ſaid that it was his Will and Intent that Grace his Wife ſhould have the Occupation and Profits 3 
of all his Lands and Leaſes until the ſaid Thomas ſhould come to his full Age of 21 Vears; and if be makes her hie 
the ſaid Thomas ſhould die before he came to ſuch Age, then until the ſaid John Robinſon ſhould 3 
come to the Age of 21 Years, to the Intent that ſhe, with the Profits of his Lands and Leaſes, Go refs the 
might educate his Iſſues, and ſee his laſt Will performed in all Points. And he deviſed further to the Tex ns 
Dorothy his Daughter 600 J. to be paid at the Day of her Marriage, and divers other Sums he —_— 
deviſed to divers others. And he made the ſaid Grace his Wife his ſole Executrix, and died pol- fore <p "ogg 


. . : 8 . 3 . Debts a id; 
ſeſſed of the ſaid Leaſe, the Reverſion of the Tenements belonging to the Queen and to her Heirs. — 1 


\ Goods i 
Hands ſufficient to pay the Debts and funeral Expences : She educates the Iſſues after her Huſband's Death until her own Death: The Son comes to 5 fol 7p 


And ſee S. P. Mich, it, 
Dy. 328. pl. 11. * Kol. R. 321, this Deviſe to Jobn is ſaid by Coke to be a Poſſibility upon a Poſſibility, and yet good, ch. 15 & 16 Elis 


— 


V And 


—— 
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And. they, found further that the aid Grere,, having taken upon her the Burden of the Teſtament, 
_  - "entered into the {aid Houle) and-Park, and wasfthereof paſſoſſed. And ſhe being ſo poſleſied, the 
©... 1,4 2th Day of May in the 6th Year of the Reign of the preſent Queen, by her Deed granted to one 
Wilgfort Tanfield her Siſter all che ſaid Term, | andfall her Intereſt, Right, and Titleſin the Pre- 
miles, to have and to hold to her during all the Years in the; ILeaſe then to come. And they 
4 ound that the ſaid Grace, at the Time of the ſaid Grant, had Goods and Chattles of the ſaid 
Hallam Robinſan in her Hands ſufficient 10 pay all the Pebts and funeral Expences of the ſaid 
William. Robinſen, | beſides the ſaid Leaſe. But they found that a Debt of 100 J. due by the [aid 
William Rebinſon-was payable and not paid at the Lime of che Grant made to the ſaid JY/ileforr, 
And further they found that the ſaid 252 had educated and maintained the Iſſues of her ſaid Huſ. 
band all the Time after the Death of the ſaid Teſtator, and during her Widowhood; and that 
afterwards the ſaid Grace took to Huſband Simon Harcourt, and died. And afterwards the ſaid 
Thomas Robinſon entered into the ſaid Houſe and Park, and was thereof poſſeſſed. And being 
ſo poſſeſſed, he the 3d Day of March in the 17th Year of the Reign of the preſent Queen, (then 
being of the Age of 23 Years) granted the ſaid Houſe and Park, and all his Intereſt and Term of 
Years in them, to Richard Paramour the Plaintiff, by Virtue whereof he entered, and was poſ- 
ſeſſed until the Defendants, as Servants to the ſaid Thomas Robinſon, and by his Com- 
mand, entered and did the Treſpaſs. And upon this Matter the Jurors prayed the Advice of the 
— Court, and if the Court ſhould adjudge that the Defendants were guilty, then they aſſeſſed 
Damages to the Plaintiff for the Treſpaſs at 201. and for his Coſts 205. and if otherwiſe, then 
they ſaid that the Defendants were not guilty. a 
And whether Judgment ſhould be given for the Plaintiff, or not, was debated in the King's 
Bench laſt Trinity Term by Brograve on the Part of the Plaintiff, and by Beaumond the elder on 
Hill. Tem the Part of the Defendants. And now this preſent Hillary Term in the 2 1ſt Year of the Reign of 
— Queen Elizabeth, it was argued by an Apprentice of the Middle Temple on the Part of the Plain- 
tiff, and by Tarfeldon the Part of the Defendants. | 
And in order to overthrow the Plaintiff*s Title, and to maintain that the Term was never exe- 
cuted in Thomas Robinſon as a Legacy, it was objected that the Limitation or Gift to Grace the 
For the Defen- Wife during the Minority of Thomas Robinſon the Infant was void, becauſe in the Premiſes of the 
_ Will the Teſtator had given to Thomas all his Leaſes, to have and to hold to him during the 
Lefſee for Years whole Term which he had to come, by which Words the whole Eſtate and Term paſſed to 7 homas, 
Tai u ha Sen, ſo that the ſubſequent Words, by which he gave to Grace the Occupation and Profits of all his Leaſes 
and afterwards during the Minority of Thomas, were repugnant to the firſt Words whereby the Leaſe was deviſed 
in another to to Thomas; for if Thomas ſhould have the Leaſe, therein he ſhould have the Occupation and Profits 
his Wife the preſently, and then the Deviſe thereof to the Wife was contrariant and repugnant, for which Con- 
Poss af be trariety the latter Deviſe ſhall be void, and then the Wife ſhall have nothing by Force of the 
Leaſe curing Deviſe, but only as Executrix, in which Caſe her Occupation as Executrix cannot be any Execu- 
2 x" "of tion of the Legacy to Themas; from whence it follows that the Grant of the Term by the E xecu- 


Deviſcs ſhall be trix to Wilgfort ſhall bind Thomas, and conſequently the Title of the Plaintiff, who claims under 
Mall be cn. Thomas, is not good, 


ſtrued firſt a | 
Deviſe to the Wife, and afterwards to the Son, in order that both may ſtand, S. P. Crompt. J. C. 64. a. Swinb. 198. Nelſ. Lex Teſtam. 291, 554. 1 Finch 


49. 2 Finch 69. And ſee the like Conſtruction made Ante 523, Welcden v. Elkpygton, and many Cafes there put upon this Ground, 


9 Ecorrra for te Againſt which it was faid on Behalf of the Plaintiff, that * Words in Wills ought to be ſo 
1 on”. favourably expounded that the Intent of the 'Teftator reges in the Will may be performed in 
a Forteſe, Rep. every Point, and not a Jot be confdunded. To which End it is the Office of Judges to marſhal 
1 Words of Wills, and the more fd if it be-confidered that Wills are for the moſt Part made in 
Vin. Abr. tit. the Party's latt Moments, when be has net Time to apply to or adviſe with Counſel in the Law, 
Neve a, and that Teſtators themſelves in general are unacquainted with the Law, and know not how to put 
162 (m)-413(9)-their Words in their proper Order, for which Reaſon their Ignorance and Simplicity demands a 
1 1 favourable Interpretation of their Words 1) ln 2 
| fierce Litod, Then to apply this Doctrine to our own Caſe, it appears to be the Intent of the Teſtator that 
| his Wife ſhould have the Occupation and Profits of the Premiſſes during the Minority of Thomas 
his Son, and that afterwards Thomas ſhould have the Leafe. And in order to make this Intent 
take Effect, it is the Office of the Court to take that Part firſt which comes laſt, and that laſt which 
comes firſt in the Will; as if the Teſtator had ſaid that his Wife ſhould have the Occupation and 
Profits of the Land in Leaſe during the Minority of Thomas, and that Thomas at his full Age 
ſhould have the Leaſe. And the Words being 10 placed will anſwer the Intent of the Teſtator, 

1 50 and agree with the Law. ir 11105 wo 
4148 ” And this is nothing more than is frequently done by the Common Law in Deeds and ſuch other 
Acts, for when divers Things are appointed at one fame Inſtant, and the one cannot take Effect 
without the, other, the Common Law will adjudge that to precede, and that to follow, which 


operly ought to precede and follow, in order to make the Intent of the Parties take Effect. 


1 Point. 


= 


il AE os 2 if a Diſſeizor makes a Leaſe for Years, and afterwards he and the Diſſeizee releaſe by one 
1 we 2 Falft. Deed to the Tenant for Years, there the Law will adjudge the Releaſe of the Diſſeizor firſt to take 
| ti. Releaſe Effect, and afterwards the Releaſe of the Diſſeizee to take Effect, for there is no Privity nor © Eſtate 
K. a. fl.. in the Leſſee upon which the Releaſe of the Difſeizee may enure, unleſs it be taken that the Releaſe 
e S. P. Co, Lit. of the Diſſeizor firſt enured, and afterwards the Releaſe of the Diſſeizee. So that when there is 
e Matter ſufficient, the Law adjudges what Thing ſhall precede, and what ſhall follow. * And fo 
4, Via. Abr. tit. if Tenant for Life makes a Leaſe for Years, and the Tenant for Life and the k -veri;oner in Fee 


d. 16. confirm the Eſtate of the Tenant for Years, to have the Land to him and to his Heirs, there he ſhal! 
2 | have 


T IP v8 SS ©. 
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| revert, the 


not lawful, and conſequently the Title of the Plain 


— 


2 


_Laramour verſus Yardley, Sec: in R. 3541 
have the Fee, becauſe the Law will adjudge the Eſtate of the'Tenaiit for Life.to' pals firſt] and 
afterwards the-Eitate of him that had the Fee, ſo that the Leſſee may have Privity, Whereupon te 


—— 


W 


Releaſe of the Reverſioner in Fee may enure and enlarge his Eſtate. * And fo if Tenant for 30 M. 4h. 7. 3. 


7+ 3 
Ycars makes a Leaſe for 10 Years, and both of them ſurrender to him in the Reverſion- in Fee, rant, C. 4. . 
the Surrender is good for both the Eſtates, as it ſeems by 14 H. 7. and yet the Leſſee for ito Years? 17. | 
could not ſurrender by himſelf for Want of Privity, but when the other joined with him, his „1. 1 K. 2. 
Surrender ſhall be taken in Law to precede, and the Surrender of the Leſſec for 10 Years to fol- in Formedcn. 


low, ſo that the ſame ſhall be good. And fo in the principal Caſe the Deviſe ſhall be ſaid in the P., Au.56f 


Law to be firſt made to the Wife, and afterwards to the Son, and the Generality of the Deviſe to fl. 28. 2 Rol. Re 


the Son, which was firſt placed in the Will, ſhall be reftrained by the Deviſe afterwards made to 377 3'* 


k „ itt. K. 288. 
the Wife. As if a Man by Deed makes a Feoffment to one, to haye and to hold to him and to 1 F. Wa 72. 
his Heirs, and if it happen that the Feoffee dies without Heir of his Body, that then the Land ſhall © Raym. 623, 


y—_ a | , ——— — 146 Ante 
nerality of the Gift to him and to his Heirs ſhall be corrected by the Clauſe after- 3000 and fee 


wards, ag it ſeems by 13 R. 2. ſo that the Donee ſhall only have a Fee tail. And if the Law ſhall ere ne 
be ſo expounded in Deeds, and ſhall marſhal the Words of them ſo as to make one Thing precede 
another, contrary to the Order in which they are placed in the Deed, à ſortiore it ſhall do fo in the; K. 2 8 
Wills of Lay- men. And therefore it was ſaid to be a common Caſe, that if A. by his Will 2 Rol. R. 424. 
deviſes Land to B. and to his Heirs, and afterwards in another Clauſe he deviſes a Rent - charge out of 7 bag pe y 
che Land to C. and to his Heirs, this ſhall be a good Deviſe of the Rent to C. and of the Land 3 Bold. 105. 
to B. and the Rentſhall in Conſtruction of Law be taken to be firſt deviſed, although it is placed Fes. 25, Ui. 
laſt in the Will. So in the principal Caſe the Deviſe to the Wife ſhall be adjudged in Law to pre- 337: 4% 
cede the Deviſe to the Son, although it it is ſubſequent in Words; and ſo both Parts of the Will 2 Fx; 


2 Finch 69. 
ſhall ſtand together, and gcod Senſe ſhall be made of them, and the Teſtator's Intent ſhall be Tg Will 
. obſerved throughout. | 18 30. Vin. Abr. 


| | | t.t. Deviſe M. b. 
And it was ſaid that if there had been any Repugnancy in the Will, the laſt Part ſhould have ?!- 5; Ame 
deſtroyed the firſt. As if in the Premiſſes of the Will A. deviſes his Land to B. in Fee, and in 7 6)- 
the End of the Will he deviſes it to C. in Fee, the laſt Part ſhall deſtroy the firſt, becauſe it was his 4 Herewith | 
laſt Intent to give it to C. For as the laſt Will repeals the firſt Will, ſo by the ſame Reaſon the laſt * Ner! 
Part of the Will ſhall repeal the firſt Part of the Will, when they are contrary to each other. But 423, ende. 
in the principal Caſe there is no Contrariety, but both the Parts may ſtand together. Wherefore it 4 


is a good Deviſe to the Wife, and alſo to the Son after he comes of full A es apc 


1 Swinb. 552,553. 
1 80 3 ge. And to this the whole Gl 4 
Court agreed. Leg. 461. But 
5 ; ; | ; y the greater 
Opinions it ſeems that B. and C. hall be Join-tenante, as appears 3 Leon, 17. pl, 27, Per Dyer er Brewh J. 3 Bulſt. 105, Per Dodder. J. 1 Rol. . 
Velv. 2 10, Per Williams J. Lane 218, Per Tanfield Ch. B. Cro. E, 9. pl. 2. Per Andetſen et Mead J. Cto, J. 49. Jenk. 256. pl. 30. 10 Mod, 522. 1 Vern. 30. 
Treat. of Wills 129, 130. Pickering's Lect. Mich. Term 33 Geo, 2. | : 


Further, it was debated in what Manner the Deviſe ſhould enure to the Wife, and what it was # Point. 
that was deviſed to her. For it was ſaid in Behalf of the Defendants that the Deviſe to the Wife of Lentbe Pefen- 
the Occupation and Profits of the Land was not a Deviſe of the Land itſelf, but of a Profit or 
Intereſt to be taken out of the Land, whereas by the Deviſe of all his Leaſes to Thomas the Land — 
itſelf during the Term paſſed, for a Gift of a Leaſe which a Man has contains two Things, viz. Profits of Land 


the Land itſelf, and the Kime which he has in it. And when the Teſtator afterwards ſaid that jt Lang ner, d 


| N Land itſelf, fo 
was his Iatent that his Wife Gould have the Occupation and Profits of all his Leaſes, this is a mat if the Oc- 
Devile to her of another Thi 


Thitg than of the Leaſe itſelf, viz. of a Profit or Commodity out of it, «if to the Exe- 
as Herbage, and other like Things, which may be taken by Occupation or Perception; in which ©»: fora Time, 
ta, os oÞ 1 — 10 2 & k and afterwards 
Caſe if the Wife took the ſame according to the Deviſe, it could not be an Execution of the Leate the Land irfele 
deviſed to the Son, which was another diſtinct Thing. As if A. has a Leaſe for Years, and he Pacer the 
deviſes out of it a Rent or Common for certain Years to B. and deviſes the Leaſe itſelf to C. there cution of the 


although the Executor aſſents that the Deviſee of the Common ſhall put in his Cattle, or although Hege bim- 


ſelf is an Execu - 


he pays the Rent to the Deviſee of the Rent, yet this is no Aſſent that the Deviſee of the Term tion of the Le- 
ſhall have it, nor is it an Execution of the Term in the Deviſee thereof, becauſe the Rent and de the 


Common are Profits out of the Land, and diſtin& from the Land, for which Reaſon the Execu- 4 Boe M 


tor's Aſſent to the Deviſe of them is no Aſſent to the Deviſe of the Term itſelf, which is of another **2s,*he fame 


Nature. So here the Wife had not the Eſtate of the Leaſe by the Deviſe to her, but only the . V. adjudged 


Occupation and Profits thereof, and the Leaſe itſelf was in her as Executrix until ſhe ſhould aſſent 32 524 


to the Deviſe of it to the Son, and before any ſuch Aſſent given by her, ſhe granted the Leaſe to tw 5 


her Siſter, whereby the Eſtate of the Son was defeated, and his Entry afterwards into the Land 3 
tiff, who claims under him, falls to the Owen 6, 7. 

| . 1 Brownl. 79. 
Swinb. 141. 


| Godoipn, Orph. 
Leg. 349, $6. 400, & 34. Co, Litt, 4. b. Cart, 26, 27. e S. P. Ante 521 (d), and ſee the Books there cited. 


Ground. 


Againſt which it was ſaid by the Counſel for the Plaintiff, that the Deviſe to the Wife of the gy the 
Occupation and Profits of all his Leaſes, until the Son ſhould come to his full Age, was a Deviſe 


of the Houſe and Park themſelves until that Time. For the Word (Leaſe) comprehends the Land 

leaſed, and then if ſhe ſhall have the Occupation and Profits of the Houſe and Park, this amounts 

to a Deviſe of the Houſe and Park themſelves, for to have Land for Years is nothing more than to * Sc E H. 
occupy it, and to take the Profits of it for Years. So that by Circumlocution it is a Deviſe of the Fecher 30 


Forfeiture 30. 


Land irfelt, for he who has the Occupation and Profits of Land may plough and ſow the Land, T. 9H.6. 20. b. 


* r po } 2 Rol. Abr. 808. 
which is more than the King ſhall have of the Tenant in Fee- ſimple upon his Outlawry in a perſonal ji. 2. 1 Kev. 35 


Action, for there the King ſhall only have the Profits as they ariſe of themſelves without manur- Har. 106,176, 


ing the Land; but he who has the Occupation and Profits of Land may manure the Land, and 1 


2 Finch 351. 
cut 
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cut down the Copſes upon the Land, which is a Point of Profit. So that a Grant of the Occupa- 
2M. 5 H. 7. 1. tion and Profits amounts to a perfect Leaſe of the Land for the Time. And hereupon it was 
Blas 30. ſaid that in 53 H. 5. it is taken that if a Man will plead in an Action of Treſpaſs that the Plaintiſf 
Ante 154). licenſed him to enter and occupy the Land for the Space of a Month, this Plea is not good, bit 
r to ſay that the Plaintiff leaſed, the Land to him for that Time, and not that he licenſed 
cited. him to enter, for the Matter purſuant does not prove a Licenſe but a Leaſe, to Which the Court 
there agreed. And if the Law be ſo where there is but one Word. viz. a Licenſe to occupy, a 
fortiore it ſhall be ſo where there are Words to have the Occupation and Profits. And in the prin- 
cipal Caſe in g H. 7. above cited it. was taken, that if A. pledges a Chain of Gold to B. for Money 
delivered at the . Time, and afterwards A. brings an Action of Treſpaſs againſt B. for the 
Chain, B. cannot plead that A. licenſed him to take the Chain, and to retain it until he had re- 
payed him the Money, but he ought to ſay that A. pledged the Chain to him, for the Matter 
amounts to as much; but the Doubt which aroſe in that Caſe was, becauſe the Money was not 
: delivered at the ſame Time, for the Plaintiff licenſed the Defendant to take and retain the Chain. 
s, P. Ante » So, it was ſaid, if a Man makes a Leaſe for Life, and that after the Death of the Leſſee the 
x Ay Nt ſe Land ſhall return of ſhall deſcend to a Stranger and to his Heirs, this ſhall be pleaded as a Remain- 
the Books there der. © And in a Formedon in Remainder the Party ſhall ſay that the Land ſhall remain to him after 
25 the Death of the Leſſee for Life, for the Words have the Subſtance of a Remainder. And ſo a 
« See Ante 159. Grant of the Nomination of an Advowſon is in Subſtance a Grant of the Advowſon, for the Profit 
| and Effect of the Advowſon conſiſts only in the Nomination. So that Words which are equivalent 
4 See Anter;7 to Words commonly uſed ſhall be of the ſame Force with uſual Words. And ſo in our principal 
(e). 529(®)- Caſe the Deviſe of the Occupation and Profits of the Leaſe is a Deviſe of the Leaſe itſelf for the 

ALegatee has no Time. | | 
Remedy at th® Another Cauſe was alledged why the Deviſe to the Wife ought to be taken as a Deviſe of the 
for any Legacyof Thing itſelf, and not of the Profits only, and that was, becauſe if it ſhould be a Deviſe of the 
—3 5 Profits, as of a Profit à prendre, then the Wife ſhould not have any Action or Remedy at the 
queathed to him, Common Law to obtain the Occupation and Profits, if they were kept from her, or it ſhe was 
— only inthe ouſted of them; for ſhe could not have an Aſſize for ſuch Profits, becauſe ſhe had no Eſtate of 
nd if heis alſo Freehold in them, nor could ſhe have an Action of Account, becauſe her Deforceor took the 
— men Profits to his own Uſe, and no Action of Debt or other Remedy could ſhe have at the Common 
| Poſt 543. Law. And Note, ſhe could not have any Remedy in the Spiritual Court as for a Legacy, becauſe ſhe 
Neu bene. qwas Executrix herſelf, againſt whom the Suit ought to be brought to execute the Legacy, And it can- 
© For againta not be preſumed that it was the Intent of the Deviſor to make a Deviſe of a Thing for which the 
| — any Deviſee could have no Remedy, eſpecially if the Purpoſes for which the Deviſe was here made are 
Doer no Account conſidered, For the Words of the Will are, that it was the Deviſor's Intent that his Wite, with 
cg eic. the Profits of his Lands and Leaſes, might educate his Iſſues, and ſee his laſt Will performed in 
D Points. Which Clauſe contains Matter of great Importance, and ſhews how dear his Iſſues 
543 (f). l were to him, and how deſirous he was that they ſhould be nouriſhed and educated, and that his 
laſt Will ſhould be performed, which are ſtrong Arguments that he meant that his Deviſe ſhould 
be of ſuch Effect that his Wife might have Remedy for the Things deviſed, which ſhe could. not 
have, if ſhe was ejected out of them, unleſs the Deviſe be taken to enure as a Gift to her of an 
Eſtate and Intereſt in the Land. Wherefore if it ſhould be expounded a Deviſe of the Profits 
only, the Effect would be that he x to his Wife a Thing which ſhe could never have nor take 

| by his Will, which cannot reaſonably be preſumed to be his Intention. | 
Wyere the Poſ- And further it is to be obſerved, that it could not be the Intent of the Deviſor that the Wife 
2 ſhould only have a Profit @ prendre out of the Land until the Son came to his full Age, for in 
comes to him whom muſt the Poſſeſſion and Eſtate of the Term be until the full Age of the Son? Certainly it 
l ought to be in the Wife as Executrix, for the Son ought not to have it delivered to him until his 
it mer es the full Age, and then if this be ſo, the Profit 3 prendre out of the Land was merged by the Poſſeſ- 
Profits Te ſion and Eſtate of the Land itſelf which the Wife had in the mean Time. 

Diverſity be gut the Caſe in 37 H. 6. differs mnch from this Caſe : For there the Caſe was, that A. being 
— 2 poſſeſſed of a Book called the Grail, deviſed it to B. one of his Executors, to have the Occupation 
93 of it during his Life, and that aſter his Death C. ſhould have it in the ſame Manner for his Life, 
a perſonal.Chat- and that after his Death it ſhould be diſpoſed of by his Executors to the Uſe of a Church, and 
the, reh G died, and B. took the ſaid Book, and kept it by Force of the Deviſe, and delivered it to the War- 
cupation and dens of the ſaid Church, and died, and C. took the Book, and the Church-Wardens brought an 
EE Ng. Action of Treſpaſs againſt him; and it was the clear Opinion of the Court that the Action was 
See t Finchrgt. maintenable, becauſe the Book was never delivered to C. by the Executors, and the Occupation or 
2 Finch 772. Poſſeſſion of B. was no Execution of the Legacy to C. becauſe nothing was deviſed to B. but the 
1 T. 3 H. 6. Occupation, and the like to C. for the Deviſe proves in itſelf that the Property of the Book was 
30. Fita. De- always in the Executors to the Uſe of the Teſtator, to the Intent that they ſhould diſpoſe of it to 
A. * the Uſe of the Church, and the Occupation is a diſtinct Thing from the Property, and the Oc- 
F. Wms. 3. cupation of one is not the Occupation of another, for their Occupations differ from each other, 
1 — * and are ſeveral Things derived out of the Principal, for which Reaſon the Occupation of B. was no 
8 (f'. Execution of the Occupation of C. For, the Apprentice ſaid, in ſome Things the Occupa- 
nr Fer hogs tion, Profit, or Uſe is a diſtinct Thing from the Property. As one may have the Occu- 
pl.6. pation or Uſe of a Glaſs to look at himſelf in it, and another may have the Property of it. 
So one may have the Uſe of a Map or of a Globe, and another the Property. And ſo 
one may have the Uſe of a Fire, and another the Property. And ſo allo of a Book, one 
may have the Occupation or Ulſe of it to read in it, and the Property may be in an- 
other. So that in Things of this Kind the Uſe, Occupation, or Function is _ 
| rom 
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from the Property. But otherwiſe in the Caſe of Land, for there he who has the Occupation and 
Uſe of it has the Property of it for the Time. And ſo here the Wite who hadthe Occupation and 
Profits of the Land had the Property thereof for the Time. Wherefore they concluded that for 
theſe Cauſes the Deviſe to the Wife of the Occupation and Profits of the Houſe and Park dur- 
ing the Nonage of the Son was a Deviſe of the Thing itſelf for that Time, and not of any diſtinct 
Profit a prendre out of it. And of this Opinion was the whole Court. | 
And as to the Execution of the Legacy in the Wife, it was objected on the Part of the Defen- 
dants that the Legacy ought not to be taten to be executed in her any more than in the Son, for 
it is to be conſidered that ſhe was Executrix, and if the Term had been deviſed to another, it 
mould firſt have been in her as Executrix, for the ſhould have had Poſſeſſion in Deed before any 
Entry by him or any other, And by the ſame Reaſon when ſhe is Executrix and Legatory it 
ſhall be firſt in her as * Executrix, and if ſhe will have ir as Legatory, then ſhe ought to claim it, 
or to do ſome other Act which may prove that ſhe will accept it as a Legacy, (for the Leaſe ſhall 
not be in her © againſt her Will, but ſhe may diſagree to the Deviſe, and claim it as Executrix), 
and if ſhe does not claim it as Legatory, but does ſome Act afterwards as Executrix, ſuch Act 
will manifeſt her Intent, and ſhall be a Diſagreement to the Legacy from the Beginning. And 
here ſhe hath done ſuch Act which argues her Diſagreement to it from the Beginning, for ſhe 
has granted the whole Term to her Siſter, to have and to hola during all the Years in the Leaſe 
which were to come. By which Grant of all the Years to-come, ſhe aſſumed upon herſelf to 


have all the Years in the Leaſe which were to come, and that ſhe could not have as Legatory, 


bur as Executrix ſhe had them. So that ſuch Grant is a Diſagreement to the Legacy, and a 
Claim to have the Leaſe as Executrix. 

Another Reaſon they alledged why ſhe ſhould not be ſaid to have any Part of the Term as 
Legatory, viz. becauſe it is found that 100 1; owing by the Teſtator was unpaid, for the Payment 
of which ſhe might alien the Term, for ſhe might apply what Part of the Teſtator's Effects ſhe 
pleaſed to the Payment of it. Alſo it appears by the Will, which is found by the Jury verbatim, 
that the Teſtator gave 600 1. to his Daughter, and deviſed divers other Sums to other Perſons, 
and it is not found that any of theſe were paid, and therefore it ſhall be intended that they were 
not paid, in which Caſe the Executrix might alien the whole Term in order to raiſe Money for 
the Payment of ſuch Legacies. So that in the mean time the Law cannot adjudge the Part of the 
Leaſe given to the Wife to be executed as a Legacy in herſelf, and the Remainder in Thomas the 
Son, for then perhaps none of the other Legacies would be paid. And this is another Cauſe to 
delay the Execution of the Legacy. 

A third Reaſon alledged by them againſt the Execution of the Legacy was, becauſe the Oc- 
cupation and Profits were deviſed to the Wife, to the Intent that ſhe therewith might educate his 
Iſſues, and ſee his laſt Will performed in all Points. And the Education of his Iſſues can but be 
looked upon as a Legacy to the Iſſues, and then the main Intent of the Teſtator in the Deviſe to 
the Wife was, to ſee his laſt Will performed, which Purpoſe is not ſufficient to make it a good 
Legacy or Deviſe to the Wife, * For if 1 give all my Goods to my Executor to perform my 
Will, this is no Deviſe at all, nor ſhall he have any Thing more from it than he ſhould have had 
without it, for if I had ſaid nothing, the Law would have given him my Goods to perform my 
Will, ſo that I have done no more than the Law itſelf would have done without ſuch Saying, 
and therefore the Deviſe is void. | 

For which Cauſes, they ſaid, there is no Execution here of any Deviſe to the Wife, and by 
the ſame Reaſon no Execution of the Leaſe to the Son in Remainder, and then the Grant which 
the Wife made to Wilg fort is good for all the Years, and the Title of Thomas the Son is void, 
and conſequently that of the Plaintiff, who claims under him, falls to the Ground. 

On the other Hand it was ſaid by the Counſel for the Plaintiff, that the Term here given ro 
the Wife during the Minority of the Son ought to be adjudged executed in the Wife, and the 
Remainder executed in the Son. * For if a Leſſee for Years deviſes his Term to a Stranger, the 
Stranger may ſue the Executor of the Teſtator in the Spiritual Court to execute the Legacy, * but 
if the Deviſe is made to the Executor himſelf, he cannot ſue himſelf for it, and becauſe he can- 
not do ſo, the Operation of the Law ſhall be of the ſame Effect to him as Suit and Execution 
ſhould be to a Stranger, ſo that the Thing, if it is certain, ſhall be thereby adjudged in the Ex- 
ecutor, and the Property of it ſhall be altered and transferred from the Teſtator to the Executor. 
As if a Man has Right to Land by Force of an Entail, or otherwiſe, and the Land deſcends to 
him, or eſcheats to him, or is caſt upon him by Remainder, or other ſuch Means, he ſhall be 
remitted by the Law, altho* his Entry was taken away before, becauſe there is none againſt whom 
he may bring his Action, for which Reaſon the Law gives him the like Advantage as if he had 
brought his Action againſt a Stranger, and had recovered, and had Execution : So that the Ope- 
ration of the Law is equivalent to a Recovery, and as beneficial to him as a Recovery ſhould have 
been. And ſo if A. is indebted in 20 l. to B. and he makes B. his Executor, and dies poſſeſſed 
of Goods to the Value of 20 J. the Property of theſe Goods is preſently changed, and they are 
become the proper Goods of B. becauſe he could not ſue himſelf, for which Reaton the Law gives 
him the like Advantage as he ſhould have had by Suit. So in the principal Caſe inaſmuch as it 
was better for the Wife to have the Leaſe during the Son's Minority to her own Uſe than to the 
Uſe of the Teſtator, the Law ſays that the Leaſe was her's, and that it was executed in her as a 
Legacy. = 
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And for the clearer Apprehenſion of this Matter, it is to be conſidered what the Wife has done. 
And, Sir, it is found that ſhe (having taken upon her the Burden of the Teſtament) entered into 
the Houſe and Park. By which Acceptance of the Charge of the Teſtament it is to be under- 
ſtood that all particular Things requiſite to the Performance thereof were accepted and done. And 
then the Wife thereby aſſumed upon herſelt and bound herſelf to perform all the Legacies of the 
Teſtator according to his Intent. And it is to be underſtood alſo that ſhe proved the Will, where- 
a 8. P. x Finch by it is included that ſhe took an Oath to perform it, becauſe it is uſual for Executors ſo to do. 
757. 2 Finch And if ſhe bound herſelf to perform the Will, and was ſworn thereunto, and one Part of the Will 
' OF. of Ener. gr. is that all Legacies ſhall be performed, and the Part of the Term given to her is a Legacy, there- 

in (as the Law faith) ſhe accepted the Term deviſed to her as a Legacy executed: So that by the 
Acceptance of the Executorſhip ſhe performed this one Legacy. W herefore the Law, before any 
Thing done one Way or other, gives it's Judgment that ſhe had the Term deviſed to her executed 
as a Legacy, and not to the Uſe of the Teſtator. Nevertheleſs it ſhall be adjudged executed in 
her as a Legacy knit with a Condition, viz. that ſhe may diſagree to it afterwards if ſhe pleaſes, 
for the Law will not compel any Man againſt his Will to accept of a Thing which another gives 
or limits to him, but until her Diſagreement is ſhewn by Words or Act, the Legacy ſhall be ad- 
- judged in Law to be executed. - : . 
11 Legacy is Then it remains to be conſidered whether or no the Wife firſt diſagreed to the Legacy, (as the 
bequeathed t9 Counſel on the other Side would infer that ſhe did by her Grant to her Siſter) or if there is any 
the Edveation of Matter found to prove her Agreement to the Legacy before the ſaid Grant to her Siſter. And 
the Tetator's as to this, the Leaſe was deviſed to the Wife during the Minority of the Son, to the Intent that 
accordingly edu- ſhe with the Profits thereof might educate the Iſſues of the Teſtator ; and the Jury have found 
cates them, '9 that all the Time after the Death, of the Teſtator, and before the Grant to Wilg fort, ſhe had edu- 
tion to have the cated the Iſſues; ſo that ſhe had performed the Charge annexed to the Legacy, and that in Reſ- 
— one ng pect of the Legacy, and it was an Aſſent to the Legacy, ſeeing it was done in Execution of the 
eutor. S. P. Intent which the Teſtator had in the Legacy. As if a Leſſee for Years deviſes his Leaſe to his 
gro 997 24. Executor, upon Condition that he ſhall pay 101, to a Stranger, which he pays accordingly, this 
Swinb. a3. Payment is an Election in him, and an Aſſent to take the Leaſe as a Legacy, and it is in Law an 
er Execution of the Legacy for ever. For he who performs the Charge of a Thing, thereby claims 
Wentw. Off. of the Benefit annexed to the Charge. As if a Man has an Office of Charge and a Benefit for it, 
Exec. 224- ":6 as a Stewardſhip, and a Fee for the Exerciſe of it, there if another keeps the Courts, it is a Diſ- 
D. a. pl. 11. tit. ſejzin of the Fee, for the doing of the Things of Labour is a Claim of the Benefit for the Labour. 
— go here the Education and Nouriſhment of the Iſſues is an Argument and Proof that the Wife aſ⸗ 
vs. v. held to ſented to take the Leaſe appointed for that Purpoſe as a Legacy, and it is the End of her Elec- 
be a ſufficient . tion, and her Grant to her Siſter afterwards is an Argument of her Inconſtancy, but does not 
videncs a: Mf invalidate her Election firſt made. Wherefore we ſee that the Execution of the Legacy, (which 
n the Law firſt adjudged by her intermeddling with the Charge of the Adminiſtration of the Will, 
Ha. and by her Oath to perform it) is now confirmed by her Act in the Education of the Iſſues. 
Leddes for Yean And as to what has been ſaid againſt the Execution of the Legacy, that 100 l. due by the 
is indebted in Teſtator was not paid at the Time of the Grant made to Wilg fort, for the Payment whereof (it 
100 l. and devi- has been ſaid) the Leaſe might be ſold ; Sir, the Jury have found that at the Time when the 


ſes his Term to 


his Executor, Wife made the Grant to Wilg fort, ſhe had in her Hands ſufficient Goods and Chattles of the Teſ- 
22 — tator, beſides the ſaid Leaſe, to pay all the Debts and funeral Expences of the Teſtator, in which 
Goods to pay the Caſe the ſaid other Goods and Chattles ſhall be chargeable to the Payment of the 100 l. in Judg- 
200, and ns ment of Law, and not this Leaſe, nor could this Leaſe have been ſold for the Payment of it. 
ces, this Debt For if this Leaſe might have been ſold for the Payment of the 1001. then this Legacy of the 
veingunpaid hall T eaſe, which is a Legacy certain, could not have been performed, and ſo the whole Will would 
hinder the Term never have been performed; whereas as well the Legacies as the Debts ought to be paid, and the 
— Ws. Executrix ought to pay the Debts and funeral Expences with the other Goods which are ſufficient, 
ured in the Ex- and not with this Leaſe, for the Sale of the Leale to others would be a Breach of the Will, and 
deep, becaufs the Wife by ſuch Sale would violate her Duty as well as her Oath in not 22 this Le- 
the Term ce. gacy, and ſo would commit Perjury. But for the clearer Apprehenſion of this Matter, let us 
the Payment of ſuppoſe that ſome other had been Legatory, and not the Executrix, and put the Caſe thus, 
the Debt. © a Man is indebted in 100 l. and has a Leaſe for Years, and makes his Teflament, and gives the 
e See Godolph, Leaſe to his Son, and has Goods to the Value of 100 l. over and above paying his funeral Expen- 
Orph. Leg. 166, ces, and he makes his Wife his Executrix, and dies, and the Wife proves the Will, and takes 
THI an Oath to perform it, now the Wife has Aſſets to perform the whole Teſtament, for ſhe has 
100 |. wherewith to pay the Debts over and above the Legacy of the Leaſe, and therefore if ſhe 
will alien the Leaſe to pay the 1001. thereby ſhe violates the Will of the Teſtator in taking the 
Legacy from him who ought to have it, and is not that a Breach of her own Duty as well as of 
her Oath ? Certainly it is, and ſhe deſerves to be puniſhed for it. So that there the Law will 
not account the Leaſe to be chargeable with the Payment of the Debt. And fo here when the 
Executrix is Legatory, the Law will not ſet up the Debt as an Impediment to the Execution 
of the Leaſe deviſed to her, becauſe the Debt cannot well be paid by the Sale of the Leaſe. And if 
the Wife would in Fact have diſagreed to the Deviſe of the Leaſe to her during the Minority of 
4 &« Weste. her Son, then the Son ſhould have had the Leaſe preſently, and her Diſagreement could not have 
OA. of Exec.32, defeated the Deviſe of it to the Son. + © Bur if the Deviſe had not been ot a Thing certain, as if 
* the Teſtator had deviſed to his Wife Executrix 201. and was indebted to another 40 l. and died, 


8 having 


— 
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having Horſes to the Value of 20 l. and Oxen to the Value of 20 l. and Plate to the Value of 20 1. 
there the Law could not ſay of what Thing the Property was altered before the 40 l. was paid, 
for the Wife might alien which of them ſhe pleaſcd to pay the 40 l. and before that was done the 
Law could not appoint the certain Property of any of the Goods to the Wife. But otherwiſe it 
is where the Legacy is of a Thing certain, as it is here, and ſo is the Diverſity. Where- 
fore the Non-payment of the Debt of 100 l. could not delay the Execution of the Deviſe of the 
Leaſe here. 
And as to what has been ſaid, that the Teſtator deviſed 600 l. to his Daughter, and divers o- Lefice for Years 
-ther Sums to other Perſons, which are contained in the Will found by the Rey verbatim, and it © his Term 


to his Executor, 


is not found that they were paid at the Time when the Wife made the Grant to her Siſter, nor that and alſo divers 
ſhe had Aſſets in her Hands to pay them, but it is only found that ſhe had Aſſets in her Hands ?*v"i>ry Lega- 


cies to others, 


to pay the Debts and funeral Expences, without any Mention of Aſſets to pay the pecuniary Le- and dies, the Be- 


gacies alſo; as to this, it may be that theſe Legacies were paid, inaſmuch as it is not found that 1,59 the . 


they were not paid; but admitting it ſhould be taken that they were not paid, but remained pay - judged executed 


able, yet this ſhall be no Cauſe to delay the Execution of the Deviſe of the Leaſe ; nor will the kar 7 vary. 


Law ſuffer the Leaſe to be ſold for the Payment of them, for ſuch Sums are but Legacies, the other Lega- 


and the Leaſe deviſed to the Executrix is a Legacy alſo, and then in Legacies it is reaſonable that jim, and berg 


the Executors ſhould be preferred before others. And the Law itſelf gives them the Preference ar: not Aﬀers to 


1 
to any others, for if a Man deviſes to A. 201. and to B. 20 l. and to C. 20 l. and makes his ls ot De 


Executor, and dies, leaving Goods but to the Value of 20 l. now the Executor has Election to N 
which of theſe three he will pay the 201. and to which ever he pays it, the other three can ſay mall have the 
nothing againſt it, nor have they any * Remedy for their Legacies ; and by the ſame Reaſon if Preference before 
one of theſe three was made Executor to the Teſtator, the Law would certainly allow him to bens, i it had 
retain the 20 l. in Satisfaction of his own Legacy, for it is but reaſonable that he ſhould be neareſt to been 2 pecuni= 


himſelf, and have Regard to himſelf before others, according to the old Saying, Charity begin: ary Le 


which was deviſ- 


at home. And this is the Reaſon of the Caſe in 12 H. 4. where in Debt upon an Obligation a- 2 to the Erecu- 


tor, and not a 


gainſt the Heir, he pleaded that the Plaintiff was Executor to his Anceſtor, whoſe Deed he ſhew- fpecifick Legacy, 
ed forth, and that he adminiſtred certain Goods and Chattles to the Value of the Debt, and more, eme that he 


could not have 


and retained that Sum to himſelf in the Name of Payment, and he demanded Judgment /i actio, paid himſelf be- 
and there Hull ſaid, if he did not retain to himſelf, but might have retained, and did not, he ſhall ere the others, 


becauſe in ſuch 


be barred, for a Man is bound to be neareſt to himſelf, et hæc fuit opinio quorundam, wherefore he Caſe all the Le- 


there pleaded that he adminiſtred no Goods after the Death of the Teſtator, whereupon Iſſue was Pad in Props. 
taken. And for the ſame Reaſon the Law adjudges in our Cale that the Execution of the Deviſe tion, wherethere 
of the Term ſhall not be delayed for the Non-payment of the Legacies to others, | 1 
And as to what has been ſaid that the Deviſe to the Wife ſhall be void, becauſe it was made to Rep. 54. 

the Intent that ſhe with the Profits of the Leaſe might educate his Iſſues, and fee his laſt Will * 85 3 
performed, which latter Point is no more than the Executor ſhould have done, if no Deviſe had 495, 679, 680. 
been made; Sir, true it is that *ifa Man gives his Executor all his Goods, to the Intent that tat the Ct. 
he may perform his Will with them, this is no Deviſe at all, for the Executor ſhould have had _— 
them to ſuch Purpoſe without ſuch Gift, and when a Thing is given to one by Words which he here, but meant 


ſhould have had to the ſame Purpoſe without ſuch Words, the Gift is void. As if a Man devi- 194 
ſes his Land to his Son and Heir in Fee- ſimple, and dies, the Deviſe is void, for if no ſuch De- 5 


rence to other 


viſe had been made, the Son ſhould have had the Land at the ſame Inſtant that the Deviſe would 122 oy 


take Effect. And ſo a Man cannot preſcribe to diſtrain for Rent-ſervice, or to drive his Cattle, queathedtohim, 
for which he has Common appendant, out of the Land, wherein he has Common, to his own 


Houſe, for he may do it without Preſcription. But that is not the Point here, for there is an- . 
other Cauſe of the Deviſe, viz. the Education of his Iſſues, which is not a Thing teſtamentary, Exec. 434 


nor a © Legacy to the Iſſues, but it is an Intent annexed to the Deviſe made to the Wife, And, 8 
alſo the Teſtator has not here deviſed to the Wife the whole Eſtate which he had in the Leaſe, che 2 
but only Part of it, viz. during the Minority of the Son, and the Reſidue to the Son, fo that it ver of the Court 


a g Ss A R R : of Chancery th 
is a different Eſtate from that which the Law would have given her without the Deviſe. For Legatee who is 


if a Man deviſes his Land to his Son and Heir, to have to him and to his Heirs of his Body, this is *** 3 


a good Deviie, becauſe it is another Eſtate than he ſhould have had by Deſcent. So is it in the 1 Vern. 32, 94: 


principal Caſe. Wheretore none of the Exceptions moved on the other Side are ſufficient to de- ' Nn. 27. 


lay the Execution of the Deviſe to the Wife, but when ſhe entered, ſhe had the Eſtate deviſed to went. 358, 365. 


Wentw. Off, of 

her as Legator y. | | Exec. 251. 
e See the contrary 3 Chan, Rep. 54, cauſa gua ſupra, d P. 12H, 4. 21. pl. 11, Fitz. Bar 188. Bro, Debt 68. Executors 59. Ante 185 (f). e Ante 
$43 (d). S. P. Hob. 30. 1 Rol. Abr. 626, J. pl. 1. Cro. E. 833. pl. 2. Style 148, 149. Godb. 412. Vaugh. 291. Gouldlb. 141. pl. 53- 2 Sid. 53, 80. 


Crompt. J. C. 116. a. Salk. 241, 242. Bac. Max. reg. 21. Godolph. Orph. Leg. 311. 476, 119. Nelſ. Lex. Teitam, 483. Law of Teſtaments, &c. 149, Gilb, Law 
of Deviſes 110. 2 Bac. Abr. 79. Mich. 33 Geo. 2. B. R. Hurſt v. the Earl of I, inchelſea, this agreed to be a poſitive Rule of Law; and the Reaſon hereof (as Nor- 
ton arguendo ſaid) is not in Favour of the Heir, that he may be in of his better Title, but in Favour of third Perſons, viz. of the Lord, for the Preſervation of the 
Tenure, (which was a valuable Ihing before the Statute of Marlbridge) and of Creditors, for the Prelervation of their Debts ; which was granted by Lord Mansfield 
C. J. who alſo ſaid that the great Principle, upon which the Law is grounded in this Point, is that which is laid down by Ba/dzvin C. J. in Dy. . pl 54. 
Where he ſays that a Man cannot give another what he has already, for when he does ſo, nibil operarur. As if the Tenant in Tail enfeofts the Donor, it is no Diſ- 
continuance. E Godolph, Oiph. Leg. 332. hd S. P. Gouldſb. 88. pl. 14, fer Anderſon, Crompt, J. C. 116. a. Hob. 20, Counden v. Ceri, Godolph. 
Orph. Leg. 461. 2 Bac. Abr 80. So if a Man deviſes his Land in Fee to his two Daughters, being his Heirs, the Devite is good, becauſe it gives the Land to them 
in another Degree than the Common Law would have given it them, for by the Common Law they ſhould tage as Coparceners, but by the Deviſe they ſhall take as 
Jointenants, Cro. E. 43r. pl. 36. Gouldſb. 88. pl. 14. 141. pl. 53. Bac. Max, reg, 21. 2 Bac. Abr. S0 2 Sid. 79. 3 Lev, 127, 128. 


And further it was ſaid, that the Execution of the Legacy to the Wife was allo an Execution *. on" 


of the Remain er to the Son, inaſmuch as it was one Deviſe, altho' the Eflates were ſeveral. * As devites the Oc- 


if a Keverſion is granted for Life, the Remainder in Fee, and the part cular Tenant attorns to pon. , 


Leaſe to A. for Part of the Term, the Remainder of the Term to B. the Executor's Aſſent to the firſt Deviſee is an Aſſent to him in Remainder alſo S. P. Wentw. 
Off. of Exec, 234. 1 Finch 151. 2 Finch 172, Swinb. 25. Godolph. Orph. Leg. 149. Temp. EA. 1. F. 2. Attorument 23. P. 9 Ed. 2. Fitz, Ixil. 18. 
Co. L tt. 310. a. 312. b. Wentw. Off. of Exec. 274. 
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the Grantee for Life, this ſhall enure to him in Remainder. So if Tenant in Fee-ſimple makes a 


Leaſe for Life, the Remainder in Fee, and the Tenant for Life gives Notice to the Lord, this 
ſhall ſerve for him in Remainder, ſo that the Lord ſhall be compelled to avow upon him in Re- 
mainder, if the Tenant for Life dies. And ſo if an Infant makes a Leaſe for Years, the Remain- 
der for Years to a Stranger, rendering Rent, and at his full Age he accepts the Rent of the firſt 
Tenant for Years, this is an Aſſent to the Remaindet, and he ſhall never ouſt him afterwards, 
So here the Eſtate deviſed to the Wife and to the Son in Remainder is but one Legacy, altho? it 
is diſtin& in Parts, and the Execution of it in the Wife is of the ſame Effect as it her Eſtate had 
been deviſed to another, with the Remainder over to the Son, and as if ſhe had given her Aſſent to the 
firſt Deviſee to enter. Wherefore the Entry of the Son after the Death of the Wife, and his Grant 
to the Plaintiff at his Age of 23 Years, was good. And of this Opinion was the whole Court. 


Nes bene by he And Note, the finding that the Reverſion was in the Queen was (as it ſeems) at the R equeſt of the 


Reporter. 


4 Hardr. 422. 
P lowd, Quer - 


I 373- 


bM. 19 Ed. 4. 
2. pl. Ts Ante 
43g (a). 


© See Ante 431 
(b). 


4 Plowd, Quer. 


$ 373- 
© 1 Finch 241. 
Plowd. Quer. 
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Defendants, to the Intent that if the Plaintiff's Title had not been good, the Poſſeſſion which be had 
mig ht not be ſufficient to maintain the Action of Treſpaſs. And as to this, it ſeems to me that if the 
King is ſeized in Fee of Land, and a Stranger enters claiming it as his own, and continues in Poſſeſſion 
a Year and a Day, and another does a Treſpaſs upon the Land, * the Stranger ſhall not puniſh ſuch 


 Treſpaſſer in an Attion of Treſpaſs, for if he ſhould puniſh him, then the Treſpaſſor would be doubly puniſh- 


ed, for the King wonld alſo puniſh him, and an Intruder cannot gain ſuch Poſſeſſion againſt the King upon 
which he may have an Action of Treſpaſs. W And in 19 Ed. 4. in Treſpaſs for entering into his Cloſe 
and taking the Graſs, the Defendant pleaded that it was found by Office that the Land was eſcheated 
to the King, and there Choke ſaid that as to ſuch Things as ariſe out of the Land the Action is gone, 
becauſe the King ſhall be anſwered for them. But in our Caſe inaſmuch as there is a Leaſe in eſſc, al- 
tho* the Plaintiff had not the true Intereſt thereof, yet ſuch Poſſeſſion as the Plaintiff had ſeems ſufficient 
to maintain an Attion of Treſpaſs againſt a Stranger. For the Leſſee ſhall puniſh the Plaintiff by Action 
of Treſpaſs with continuando, whereby be is anſwerable to him wwho is the true Proprietor of the 
Leaſe for all the Profits, and therefore it ſeems that he ſhall puniſh a Stranger, altho* he cannot by his 
Entry gain any © Eſtate in reſpect of the Freebold which irremovably reſis in the Crown. And in 
no Caſe can the King in Intruſion alledge Continuance abſolutely, for 'that ſhall be ſuppoſed againſt none 
but him who can gain an Eſtate by Wrong, yet the King may alledge Continuance diverſis diebus et 
vicibus, but not otherwiſe, But bere inaſmuch as the Plaintiff 's Title was good, this other Matter 
was out of Pueſtion. W n | 5 
And after theſe Arguments, in the End of this preſent Hillary Term in the 21ſt Year of the 


Reign of Queen Elizabetb, the Apprentice demanded Judgment for the Plaintiff. And Fray 


Chief Juſtice ſaid, I and my Companions have conferred together upon this Matter, and we take 
it that notwithſtanding the whole Term was firſt deviſed to the Son, the Deviſe afterwards to the 


Wife is good, and in Senſe and Intent ſhall precede the Deviſe to the Son, and that the Deviſe 


The Judgment, 


to the Wife of the Occupation and Profits is in Subſtance a Deviſe of the Houſe and Park itſelf, 
and that the Occupation of the Wife, and her Education of the Iſſues all the Time after the Death 
of the Teſtator until the Grant made by her to her Siſter, was an Execution as well of the Eſtate 

iven to her as of the Remainder given to the Son, and that the Entry and Grant of the Son to 
the Plaintiff after his full Age is good. For which Reaſon you ſhall have Judgment. And he 
commanded Judgment to be entered for the Plaintiff, which was accordingly done, and it was 


as follows. 


At which Day before the Lady the Queen at Veſtminſter came as well the aforeſaid Richard 
Paramour in his own proper Perſon, as the aforefaid Raphael and George by their Attorney afore- 
ſaid, whereupon all and ſingular the Premiſſes being ſeen, and by the Court of the ſaid Lady 


the Queen now here more fully underſtood, and mature Deliberation being thereupon had, it is 


conſidered that the aforeſaid Richard Paramour recover againſt the aforeſaid Raphael Yardley and 
George Smart his Damages aforeſaid by the Jurors aforeſaid in Form aforeſaid aſſeſſed, and alſo 
13 J. for his Coſts and Charges by him about his Suit in this Behalf expended, to the ſame 
Richard Paramour by the Court of the ſaid Lady the Queen now here with his Aſſent of In- 
creaſe adjudged, Which ſaid Damages in the whole amount to 341. And the aforeſaid Ra- 


Pbael Yardley and George Smart be taken, &c. 
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A brief Report of the Arguments made in the Exchequer, and of the Reſolution of the 
Barons, and of the fudgment afterwards given thereupon, in Hillary Term in the 1 5th 
Year of the Reign of Queen Elizabeth, in a Caſe upon a Bill of Intruſion exhilited in 
Hillary Term in the 11th Year of the Reign of the ſaid Queen by the Queen's Attorney, 
againſi Thomas Walſingham E/quire, and John Gillibrand, fer an Intrufion ſuppoſed 
to be made by them the firſt Day of the Reign of the ſaid Queen into one Meſſuage and 
certain Parcels of Land, Parcel of the Manor of Eaſt-Peckham in the County of Kent, 
late Parcel of the Poſſeſſions of Sir Thomas Wyat Knight, wwho was lately attainted of 
High Treaſon. Which Judgment was given againſt the ſaid Defendants, who thereupon 


afterwards brought a Writ of Error in the Exchequer-Chamber, where the Judgment : 


was affirmed, in Eaſter Term in the 21ft Year of the Reign of Queen Elizabeth, by Sir 


Thomas Bromley Knight, Chancellor of England, and Sir William Cecil Knight, Lord 


Burleigh, and Lord Treaſurer of England, the Report of which Judgment in the Ex- 


chequer-Chamber follows after the Report of the Arguments made before the jirfl Judg- 
ment, which were digeſted and written, after the ſame was grven, in the ſame Manner as 


they were then collected and taken. And the Record appears among the Records of Hillary 
Term 11 Eliz. Rot. 212. and was as follows, | 


E it remembered, that Gilbert Gerard Eſquire, Attorney-General of the Lady the Queen 
now, who proſecutes for the ſame Lady the Queen, being preſent here in Court the 2oth 
Day of Januaiy in this fame Term in his proper Perſon, for the ſame Lady the Queen gave 
the Court here to underſtand and be informed, that whereas one Meſſuage or Tenement called 
the Curtelage of Eaſt-Pectham otherwiſe called Great-Peckham, 120 Acres of Land, 16 Acres 
of Meadow, 30 Acres of Wood with the Appurtenances in Zaſt- Peckham aforeſaid, late in the 
ſeveral Occupations of Anthony Weldon Eſquire, Thomas Cocks, and others, and one Meadow 
called Multon-Mead in Eaſt- Peckham aforeſaid, late Parcel of the Lands and Poſſeſſions of Thomas 
Mats Knight, late of High Treaſon attainted, the 17th Day of November in the 1ſt Year of the 
Reign of the ſaid Lady the 
and Poſſeſſion of the ſaid Lady the Queen now were, and of Right ought to be, by Reaſon of 
the Attainder aforeſaid, in Right of her Crown of England, as in many Records, Rolls, and 


Remembrances of this Exchequer more fully appears of Record : Nevertheleſs one Thomas 


Walfi:gham Eſquire and John Gillibrand, the Laws of the ſaid Lady the Queen now not fearing, - 


but intending and contriving the Diſinheritance of the ſame Lady the Queen, with Force and 
Arms, &c. in and upon the Poſſeſſion of the ſaid Lady the Queen of the Premiſſes entered, 
intruded, and made Ingreſs, and the Iflues and Profits thereof ariſing to their own proper Uſes 
perceived and had, and yet do perceive and have; that Treſpaſs from the ſame 15th Day of 
Novenber hitherto and yet continuing, in Contempt of the ſaid Lady the Queen now, and againſt 
her Laws. Wherefore the aforeſaid Attorney of the Lady the Queen for the ſame Lady the 
Queen prays the Advice of the Court in the Premiſſes, and that the aforeſaid Themas Wal- 
fingham and John Gillibrand may come here to anſwer to the ſaid Lady the Queen in the Pre- 
mus. 

And now, viz. came here the aforeſaid Thomas Walſingbam and John Gillilraud, viz. 
the ſaid Thomas Walſingham by John Marwood his Attorney thereunto by the Grace of the Court 
ſpecially admitted, and the aforeſaid John Gillibrand in his proper perſon. And they pray Oyer 
of the Information aforeſaid, and it is read to them. Which being heard and underſtood, they 
complain that they by Colour of the Premiſſes in the ſaid Information ſpecified ſhall be grievouſly 
vexed and diſquieted, and that by no Means juſtly, becauſe by proteſting that the Information afore- 
ſaid is inſufficient in Law, to which they have no Neceſſity, nor are by the Law of the Land 
bound to anſwer, for Plea nevertheleſs as to the coming with Force and Arms, or whatſoever 
that is againſt the Peace, or in Contempt of the ſaid Lady the Queen, and allo of the whole 
further "Treſpaſs and Contempt by them above ſuppoſed to be done, they the ſame Thomas Wal- 
 fingham and John Gillibrand ſay that they are not guilty thereof, nor is either of them guilty 
thereof, and of this they the ſame Themas and John put, and each of them puts, himſelf 
upon the Country, and the aforeſaid Attorney, &c. likewiſe, &c. And as to the Entry, In- 
truſion, and Ingreſs into the aforeſaid ' one Tenement and all and ſingular other the Premiſſes 
within the Manor of Pechbam otherwiſe Eaſt- Peckbam in the Information aforeſaid ſpecified, they 
the ſame Themas and John ſay, that long before the aforeſaid 17th Day of November in the ſaid 
Information ſpecified, and before the aforeſaid Lady the Queen or any of her Progenitors had 
any Thing of or in the aforeſaid Meſſuage and other the Premiſſes, and long before the Treaſon 
by the aforc ſaid Thomas Nhat Knight in the Information aforeſaid named, committed or perpe- 
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Queen now, and long before, and always afterwards in the Hands 
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trated, one George Moulton Eſquire was ſeized of and in the aforeſaid Meſſuage and other the 
Premiſſes in Peckham aforeſaid otherwiſe Eaft- Peckham in the Information aforeſaid ſpecified in 
his Demeſn as of Fee. And the aforeſaid George being ſo thereof ſeized, he enfeoſted thereof 
one Edmund Walſingham Knight, to have and to hold the aforeſaid Meſſuage, and all and ſingular 
other the Premiſſes in Peckham otherwiſe Zaſt- Peckham aforeſaid in the Information aforeſaid 
ſpecified, to him, his Heirs and Aſſigns for ever. By Virtue of which ſaid Feoffment the afore- 
ſaid Edmund Walſingham Knight into the aforeſaid Meſſuage and other the Premiſſes in 
Peckham otherwiſe Eaſt-Peckham aforeſaid in the Information aforeſaid ſpecified entered, 
and was thereof ſeized in his Demeſn as of Fee. And the aforeſaid Edmund being ſo 
thereof ſeized, he the gth Day of February in the 4th Year of the Reign of Lord E4- 
ward late King of England the Sixth of ſuch his Eſtate died thereof ſeized, after the Death of 
which ſaid Edmund the Tenement aforeſaid and all and ſingular other the Premiſſes in Peckham 
otherwiſe Eaſt-Peckham aforeſaid in the Information aforeſaid ſpecified deſcended to the aforeſaid 
Thomas Walſingham Eſquire, as Son and Heir of the aforeſaid Edmund. By Reaſon whereof he 
the ſame Thomas Walfingham, long before the aforeſaid Time when, &c. into the aforcſaid Tene- 
ment and other the Premiſſes entered, and was thereof ſeized in his Demeſn as of Fee. And the 
aforeſaid Thomas Wa fing bam in his own proper Right, and the aforeſaid John Gillibrand as Servant 
of the aforeſaid Thomas Walſingham and by his command, the Iſſues and Profits of all and fin- 
gular the Premiſſes in the aforeſaid Information ſpecified perceived and had, and yer perceive and 
have, as it was and is lawful for them; without that that they the aforeſaid Thomas Wea/ngham 
and Jobn Gillibrand in and upon the Poſſeſſion of the ſaid Lady the Queen of the Tencments 
aforeſaid and other the Premiſſes in the Information aforeſaid ſpecified, or of any Parcel thereof, 
intruded, or either of them intruded, in Manner and Form as by the Information aforeſaid 
above is ſuppoſed ; and without that that the aforeſaid Tenement and other the Premiſes in the 
Information aforeſaid ſpecified, the ſaid 17th Day of November in the ſame Information ſpetified, 
or ever before or after, were in the Hands and Poſſeſſion of the ſaid Lady the Queen, in Man- 
® See Heath's ner and Form as by the Information aforeſaid above is ſuppoſed: * With this that they the ſame 

Max. 163. Pot Thomas I alſingbam and John Gillibrand will aver and ſay, that George ya! the Son of the ſaid 

** Thomas Wyat of High Treaſon attainted is alive, viz. at Oxford in the County of Oxford. All 
and ſingular which they the ſame Thomas Walſingbam and Jobn Gillibrand are ready to verify as 
the Court, &c. Wherefore they pray Judgment, and that they as to the Premiſes from this 
Court may be diſmiſſed, and either of them be diſmiſſed. 

Replication, And the aforeſaid Attorney-General of the Lady the Queen now, who proſecutes for the 
ſame Lady the Queen in this Behalf, by proteſting not acknowledging any Thing by the afore- 
ſaid Thomas Walſingham and John Gillibrand above alledged to be true, for Plea for the ſame 
Lady the Queen ſays, that the Tenements aforeſaid with the Appurtenances in the Information 
aforeſaid ſpecified are, and at the aforeſaid Time of the Entry and Intruſion aforeſaid made, and 
alſo from Time whereof the SY of Man is not to the contrary, were, Parcel of the 
Manor of Peckham otherwiſe Eaſt- Peckham in the aforeſaid County of Kent, And that long be- 
fore the aforeſaid George Moulton had any Thing in the Tenements aforeſaid with the Appur- 
tenances in the Information aforeſaid ſpecified, Lord Henry late King of England the Eighth, 
the Father of the ſaid Lady the Queen now, was ſeized of and in the aforeſaid Manor of Peci- 
ham otherwiſe Eaſt-Peckham with the Appurtenances whereof, &c. in his Demeſn as of Fee, in 
Right of his Crown of England. And the ſame late King being ſo thereof ſeized, he by his 
Letters-Patent ſealed under his great Seal of England, bearing Date at Weſtminſter in the County 
of Middleſex the 2oth Day of November in the 31ſt Year of his Reign, in Conſideration of the 

| good, true, and faithful Service which one Thomas Wyat Knight to the ſame late King before 

| then had done and performed, of his ſpecial Grace, and of his certain Knowledge, and meer 

Motion had given and granted, and by the ſame Letters-Patent gave and granted, to the fame 

Thomas Wyat the Manor aforeſaid with the Appurtenances among other Things, by the Name 

of his Manor of Eaſt- Peckham, with its Rights, Members, Appurtenances, and other Com- 

| modities whatſoever in his County of Kent; to have and to hold the Manor aforeſaid with the 

Appurtenances among other Things to the aforeſaid Thomas Wyat, and to his Heirs Males ot 


his Body lawfully begotten, to their proper Uſe, to hold of the ſaid late King, his Heirs and 
Succeſſors, in chief, by the Service of the twentieth Part of a Knight's Fee, as by the ſame 
Letters-Patent more fully appears. By reaſon of which ſaid Letters- Patent the ſame Thomas 
Yyat into the Manor aforeſaid with the Appurtenances whereof, &c. amongſt other Things, 
entered, and was thereof ſeized in his Demeſn as of Fee-Tail, by the Form of the Gift afore— 
laid. And the ſame Thomas Nat being ſo thereof ſeized, of ſuch his Eſtate thereof died ſcized, 
after whoſe Death the Manor aforeſaid with the Appurtenances whereof, &c. amongit other 
Things deſcended to the aforeſaid Thomas Wyat Knight, as Son and Heir Male of the Budy of 
the atoreſaid Thomas Wyat the Father lawfully begotten, whereby the ſame Thomas Mat the Son 
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into the Manor aforeſaid with the Appurtenances whereof, &c. entered; and was thereof ſeized 


in his Demein as of Fee-Tail, by the Form of the Gift aforeſaid, &c. the Reverſion thereof 


belonging to the aforeſaid late King Henry the eighth, his Heirs and Succeſſors. And the ſaid 
Thomas Wyat the Son of the Manor aforeſaid with the Appurtenances whereof, &c. being ſo 
ſeized, the Reverſion thereof in form atoreſaid belonging to the ſaid late King Hen 


ry the eighth, 
his Heirs and Succeſſors, the ſame late King Henry the ezzhth of ſuch his Eſtate thereof died 


ſeized, after whole Death the Reverſion of the Manor aforeſaid with the Appurtenances whereof; 
&c. deſcended to Lord Edward the fixth late King of England, as Son and Heir of the ſaid late 
King Henry the eighth, whereby the ſame late King Edward the fixth was of the Reverſion of 
the Manor aforeſaid with the Appurtenances whereof, &c. ſeized as of Fee and Right, in Right 
of his Crown of England. And the ſame late King Edward the fixth of the Reverſion awreſaid 
in Form aforeſaid being ſeized, and the aforeſaid Thomas Myat the Son of the Manor aforeſaid 
with the Appurtenances whereof, &c. in Form aforeſaid being ſeized, the ſame Thomas Wyat 
the Son gave the Tenements aforeſaid with the Appurtenances in which, &c. to the aforeſaid 
George Moulton, to have and to hold to the fame George and to his Heirs for ever. By Virtue of 
which Gift the ſame George Moulton was of the Tenemeats aforeſaid with the Appurtenances 
ſeized to him and to his Heirs, according to the Force and Effect of the Feoffment aforeſaid, 
the Reverſion thereof, for Default of Heirs Males of the Body of the ſaid Thomas Myat the Son, 
to the aforeſaid late King Edward the ſixth, his Heirs and Succeſſors, in Form aforelaid belong- 
ing. And the ſame George being ſo thereof ſeized, gave the ſaid Tenements with the Appur- 
tenances to the aforeſaid Edmund Walfingham Knight, to have to him and to his Heirs for ever. 
By virtue of which Gift the ſame Edmund was thereof ſeized of ſuch Eſtate as by the Gift afore - 
ſaid to the aforeſaid George made to the ſame George paſſed, the Reverſion thereof in Form afore- 
ſaid belonging. And the ſame Edmund being ſo thereof ſeized, of ſuch his Eſtate died ſeized, 
having; Iſſue the aforeſaid Thomas Wal/ſngham, who was his Heir; after the Death of which ſaid 
Edmund, the ſame Thomas Walſingbam into the Tenements aforeſaid with the Appurtenances en- 
tered, and was thereof ſeized of ſuch Eſtate as by the Gift aforeſaid to the aforelaid George made 
to the ſame George paſſed, the Reverſion thereof in Form aforeſaid belonging. And the ſame 
Thomas Walſingham being ſo thereof ſeized, the Reverſion thereof, for Default of Heirs Males 
of the Body of the aforeſaid Thomas Myat the Son, to the ſaid late King Edward the fixth in Form 
aforeſaid belonging, the ſame late King Edward the ſixib of ſuch his Eſtate thereof died ſeized, 
after whoſe Death the Reverſion in Fee-Simple of the Tenements aforeſaid with the Appur— 


P 
tenances amongſt other Things deſcended to Lady Mary late Queen of England, as Siſter and 


Heir of the aforeſaid late King Edward the fixth; whereby the ſame late Queen was ſeized of 
the Reverſion of the Tenements aforeſaid with the Appurtenances as of Fee and Right, in Right 
of her Crown of England. And the ſame late Queen being ſo thereof ſeized, and the aforetaid 
Thomas Welſingham of the Tenements aforeſaid with the Appurtenances in Form aforeſaid being 
ſeized, the Reverſion thereof, for Default of Heirs Males of the Body of the ſame Thomas Mat 
the Son, to the ſaid late Queen Mary in Form aforeſaid belonging, by a certain Inquiſition taken 
at Weſtminſter in the County of Middleſex the 13th Day of February in the 1ſt Year of the Reign 
of the ſaid Lady late Queen Mary before William Peter Knight, one of the chief Secretaries of 
the ſaid late Queen, and Thomas Bromley Knight, Chief Juſtice of the ſaid late 


Queen aſſigned 


to hold Pleas before the ſaid late Queen herſelf, and his Companions, by Virtue of the Letters- 
Patent of the ſaid late Queen to them thereupon directed, to enquire by the Oath of good and 
lawful Men of the County of Middleſex, as well within Liberties as without, by whom the 


Truth of the Matter might be better known, of whatſoever Treaſons, Miſpriſions of Treaſons, 
Inſurrections, Rebellions, unlawful Aſſemblies, unlawful Conventicles, ſpeaking of Words, 
Confederacies, falſe Allegiances, Contempts, Falſities, Negligences, Concealments, Oppreſſions, 
Riots, Routs, Murders, Felonies, and other Offences whatſoever, and alſo the Acceſſaries of 
the ſame, in the ſame County perpetrated and committed, and the ſame Treaſons and other 
the Premiſſes according to the Law and Cuſtom of the Realm of England to hear and determine 
aſſigned, by the Oath, &c. it was found that the aforeſaid Thomas Yyat the Son, by the Name 
of Thomas Wyat of Allington in the County of Kent Knight, and other falſe Traitors and Rebets 
againſt the ſaid late Queen, not having God before their Eyes, nor conſidering their due Alle- 
glances, but ſeduced by the Inſtigation of the Devil, imagining, endeavouring, and compaſſing 
to deprive the ſaid late Queen their Sovereign of the regal Eſtate, Title, Government and Power 
of her Realm of England, and to change and alter the Government of the ſame Realm after 
their own Will and Pleaſure, with Force and Arms, viz. with Standards diſplayed, Swords, 
Spears, Lances, Bows, Arrows, Coats of Mail, Shields, Iron Helmets, Engines or Fire-Arms 
commonly called Sawker and Hand-guns, and with other Arms as well defenſive as offenſive 


in warlike Manner armed and arrayed, the 7th Day of February in the 1ſt Year of the Reign 8 
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the ſaid late Queen, at the Town of Brandford in the County of Middleſex, to execute and per- 
form their moſt wicked Intention aforeſa d, falſly, rebelliouſly, and traiterouſly, with a great 
Multitude of Rebels and public Enemies of the ſaid late Queen and of her Realm of England, 
to the Number of 3oco Men, aroſe, met, aſſembled, and joined themſelves together, and a 
moſt cruel War againſt the ſaid late Lady the Queen at Brandford aforeſaid then falſly, hoſt lely, 
rebel'iouſly, and traiterouſly prepared and levied, and being ſo armed and arrayed, going, riding, 
and marching from Brandford aforeſaid towards the City of London (the ſaid late Queen then 
being and reſiding at her Palace in the City of Meſiminſier in the aforeſaid County of Middleſex) 
a molt fierce and terrible War, at Charing Croſs within the Pariſh of $7. Martin's in the Fields 
in the City of Weſtminſter in the ſaid County of Midaleſex, againſt the ſaid late Queen then and 
there falſlely, hoſtilely, rebelliouſly, and molt traiterouſly made, ſtruck, and perpetrated, againſt 
their due Allegiances, to the great Danger of the royal Perſon of the ſaid late Queen, and of 
the Subverſion of her Realm of England, and againſt the Peace of . the ſaid late Queen, her 
Crown and Dignity, ard alſo againſt the Form of divers Statutes in ſuch Caſe made and pro- 
vided, &c. And afterwards, viz. on Thurſday the 15th Day of March in the iſt Year above- 
ſaid, before William Marquiſs of Wincheſter Treaſurer of England, Henry Earl cf Arunde! Lord 
Steward of the Houſhold of the ſaid late Queen, and his Companions, Juſtices of the ſaid lat: 
Queen aſſigned by the Letters - Patent of the ſame late Queen to them directed, reciting that 
whereas Thomas Wyat late of Allington in the County of Kent Knight, otherwiſe called T7 homas 
Wyat late of London Knight, together with others, before William Peter Knight, Thomas 
Bromley Knight, Richard Morgan Knight, John Baker Knight, William Portman Knight, Ed- 
ward Saunders one of the Juſtices of the ſaid late Queen of the Bench, Juſtices of the ſaid late 
Queen lately aſſigned to enquire in the County of Mzddlzſex, amongſt other Things, cf whatſo- 


ever Treaſons, Miſpriſions of Treaſons, Rebellions, unlawful Afemblies, unlawful Conven- 


ticles, ſpeaking of Words, Confederacies, falſe Allegiances, Contempts, Falſities, Negligences, 
Concealments, Oppreſſions, Riots, Routs, Murders, Felonies, Treſpaſſes, or other OiFences 
whatſoever, and the Acceſſaries of the ſame, within the County of Midaleſex aforeſaid, by whom- 
ſoever and howſoever had, done, perpetrated, or commited, and by whom or to whom, when, 
how, andin what Manner, and of other Articles and Circumſtances the Premiſſes and every of 
them, or any of them, or otherwiſe howſoever concerning, more fully the Truth, of divers 
High Treaſons by him committed and perpetrated had ſtood indicted for the ſame, and the ſame 
late Queen the ſame Marquiſs, Earl, and their Companions Commiſſioners before named, and 
four of them in that Behalf aſſigned, and by the ſame Letters-Patent among other Things to the 
ſame Marquiſs and Earl and the other Commiſſioners aforeſaid, or four of them, full and ſuffi- 
cient Power and Authority and ſpecial Command gave and granted, the Indictment aforeſaid 
concerning the ſame Thomas Nyat, whereby the ſame Thomas Yyat alone or together with others 
of any Treaſons within the County of Middleſex aforeſaid ſtood indifted, with all Things touch- 
ing it, from the aforeſaid Milliam Peter Knight, Thomas Bromley Knight, and the other Com- 
miſſioners before named, or from any of them before whom it was taken, and in whoſe Cuſtody 
it then remained, to receive, and it to inſpect, and at certain Days and Places which they ſhould 
appoint for that Purpoſe to meet at Weſtminſter or elſewhere in the ſaid County of Middleſex, ina 
convenient Place, and the ſaid Thomas to call before them, and him thereupon to hear and exa- 
mine, and to compel him to anſwer, and at a due End to try and adjudge, and alſo ſo many 
and ſuch good and lawful Men of the County of Middleſex aforeſaid, by whom the Truth of the 
Matter in that Behalf might be better known, at the Days and Places aforeſaid for the Cauſe and 
Cauſes aforeſaid before them to compel to appear, and the Truth thereof being found, to give 
Judgment thereupon by them in that Behalf according to the Laws and Statutes and Cuſtoms 
of the Realm of England, and againſt the aforeſaid Thomas Wyat to proceed, give Sentence, and 
adjudge, and Execution thereof to command to be done, and all and ſingular other Things 
which in that Behalf ſhould appertain and be requiſite to do, exerciſe, and execute, 


At Weſtminſter aforeſaid came the aforeſaid Thomas Wyat the Son by John Gage Knight of the 
moſt noble Order of the Garter, Conftable of the ſaid late Queen of her Tower of London, 
by Virtue of the Writ of the aforeſaid late Queen, and of the Precept of the Juſtices aforeſaid 
to the Bar there brought; and the ſame Thomas Wyat the Son of the High Treaſons aforeſaid 
on him above charged being then and there aſked how he would thereof acquit himſelf, ſaid that 


he could not deny, nor but that he of the Treaſons aforeſaid was guilty, and then there expreſly con- 


feſſed the Treaſons aforeſaid on him above charged, and put himſelf thereof into the Hands of 
the ſaid late Queen, Whereupon then and there the Serjeant of the ſaid late Queen, and the At- 
torney of the ſaid late Queen, for that the aforeſaid Thomas Wyat the Treaſons aforeſaid on him 
in Form aforeſaid charged expreſly confeſſed, r to the due Form of Law prayed _ 

the 
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the ſaid; I Domas I hyat the Son Judgment ind Execution thereupon for the ſaid late Queen to be 
bad. Whereupon Judgment thereof then and there by the aforeſaid Marqueſs and Earl and their 


- 


- 


Companions was given, viz.” * that the aforeſaid Thomas M yas ſhould be carried by the afgrefaid * Ser Ante 38 . 


Conſtable to the aforeſaid Tower of London, and from thence ſhould be drawn thro' the middle 
of the City of London unto the Gallows of Tyburn, and there be hanged up, and cut down alive 
to the Ground, and that his Entrails ſhould be taken out of his Belly, and be burnt, he living. 
and that his Head ſhould be cut off, and his Body be divided into four Parts, and that the Head 
and thoſe Quarters ſhould be put where the ſaid late Queen would appoint. And afterwards the 
aforeſaid Thamas N hat the Son was put to Death, according to the Judgment aforeſaid, at Eaſt- 
lip and Lady Mary late King and Queen of England holden at Me minſter in the County of Mid- 1 
dleſex the 12th-Day of November the iſt and ad Years of the Reign of the aforeſaid late King ant 
Queen, amongſt other Things it was enacted in Manner and Form following, vizi that whereas Heury 
Duke of Suffolk late of Brodegate in the County of Leiceſter, Fobn Grey of Brodegate Knight, Themas Grey 
late of Brodegate in the County of Leiceſter Knight, and Thomas A yat late of Allington in the County 

of Kent Knight, together with others in the-ſame Statute named, had committed, perpettated, and 
done many deteſtable and abominable Treaſons, to the moſt fearful Danger of the Deſtruction of 
the royal Perſon of the ſaid late Queen, and to the very great Loſs, Diſheriſon, and Deſolation 
of the Realm of the Lady the late Queen of England, it God of his infinite Goodneſs in ſeaſon- 
able Time had not revealed to the ſaid late Queen the treaſonable Minds and Intentions of the 
ſame, for which Treaſons it-plainly and manifeſtly appeared chat the aforeſaid, Duke and the o- 
ther Perſons aforeſaid lawfully and juſtly, according to the due Form of Law, had been convict- 
ed and attainted, as by the Records thereof more fully appeared, that the [ſaid Convictions: and 


_ Smithfield'in the County of Middleſex. + And afterwards, viz. att a Parliament of the Lord Phi- 187 Ante 387, 


Attainders of the Offenders aforeſaid and of every of them ſhould be approved: and confirmed'by. i 


the Authority of the Parliament aforeſ.id ; and that the aforeſaid Duke, Jobn Grey, Thomas Grey, 

and Thomas Hyat: and the others of the T reaſons aforeſaid fo attainted, ſhould loſe and forfeit to 

tthe ſaid late Queen, her Heirs and Succeſſors, all their Honours, Manors, Meſſuages, Lands” 
Tenements, Rents, Reverſions, Remainders, Poſſeſſions, Offices, Rights, Conditions, Heredi-' 


taments, Goods and Chattles, of whatſoever Names, Natures, or Qualities they were, which they: > 


or any of them had the ſaid Day of their ſeveral Treaſons by them committed, or at any Time 
afterwards ; and that all thoſe their Honours, Manors, Meſſuages, Lands, Tenements, Rents, 
Reverſions, Remainders, Poſſeſſions, Offices, Rights, Conditions, Hereditaments, Goods, and 
Chattles by Authority of the ſame Parliament ſhould be veſted and adjudged in the actual and 

real Poſſeſſion of the ſaid late Queen, without any other Office or Inquiſition thereof from thence- 

forth to be taken or found: Saving to all and all Manner of Perſons, and Bodies politic and | 
corporate, and to their Heirs, Aſſigns, and Succeſſors, and to every of them, others than the . 
aforeſaid Duke and the other Perſons attainted, and their Heirs, and the Heirs of every of them, 

and of every Perſon and Perſons claiming to the Uſe or Uſes of them or of any of them, or to 

the Uſe of any Heir of the ſame, all ſuch Right, Title, Uſe, Poſſeſſion, Intereſt, Reverſion, Re- 

mainder, Entry, Condition, Fee, Office, Rent, Commodities, Commons, Titles, Entries for 
Conditions then broken or from thenceforth to be broken, given or grown, or from thenceforth 

to be given or to grow by Reafon of any Condition made before the Treafons aforeſaid commit- 

ted, and all other Commodities and Hereditaments whatſoever, which they or any of them might 

or ought to have had, if the aforeſaid Act of Parliament had never been had or made, any 

Thing in the ſame Act ſpecified to the contrary notwithſtanding. And further the ſame Attor- 

ney of the Lady the Queen ſays, that the aforeſaid Thomas Myat in the Indictment aforeſaid nam- 

ed, and the aforeſaid Thomas Wyat in the Act aforeſaid named, and the aforeſaid Thomas Wyat 

the Son in the Information aforeſaid ſpecified are one and the ſame Perſon, and not others nor 

divers. By Reaſon of which ſaid Attainder and Act the ſaid late King and Queen Philip and 

Mary were ſeized of the Tenements aforeſaid with the Appurtenances in their Demeſn as of Fee, 

in Right of the ſaid late Queen. And they being ſo thereof ſeized, the ſame late Queen of ſuch 

her Eſtate thereof died ſeized, after whoſe Death the Tenements aforeſaid with the Appurtenan- 

ces among other Things deſcended to the ſaid Lady the Queen now, as Siſter and Heir of the 

ſaid late Queen Mary; whereby the ſame Lady the Queen now was and yet is ſeized of the Te- 

nements atoreſaid with the Appurtenances in her Demeſn as of Fee, until the aforeſaid Thomas. 
Walſingham and Joln Gillilrand the aforeſaid 17th Day of November in the 1ft Year above- 

ſaid, with Force and Arms, &c. in and upon the Poſſeſſion of the ſaid Lady the Queen now of 

and in the Tenements aforeſaid with the Appurtenances entered, intruded, and made Ingreſs, in 

Manner and Form as by the Information aforeſaid for the ſaid Lady the Queen is ſuppoſed. And 

this the ſame Attorney for the ſame Lady the Queen is ready to verify as the Court, &c, Where- | 

fore he prays Judgment, and that the aforeſaid Thomas Ialſinghom and Forn Gillibrand of the In- 
truſion-aforeſaid may be convicted, &c. 
INE | 7 
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Hrs ao Abd the aforeſaid Thomas Walfingham and Jobn Gillibrand for Replication fay, and each of 


Replication. them for himſelf ſaith, that the: Replication aforeſaid, and the Matter in the ſame contained are 
inſuffcient in Law to charge chem the ſame- Thomas and Jobn or either of them of or with the 
lntruſon and Contempt aforeſaid ; wherefore for the Inſufficiency of the ſame Replication they 
the ſame Thomas Walſing bam and John Gillibrand pray Judgment as before, ke. 
Joinder, And the Queen's Attorney rejoined to the Demurrer, &c. | {7 þ 
res Ask. FH E Caſe was thus. King Henry 8. in the 31ſt Year of his Reign gave the Manor of Zoft- 
Tenant in Ta © Peckham, wheteof the Premiſſes are parcel, to Sir Thomas Wyat Knight, and to his Heirs 
of the Gift of the Males of his Body begotten, who died ſeized, leaving Iſſue Sir Thomas Wyat Knight, who enter- 
pron mares* ed, and in the Time of King Edward 6, made a Feoffment of the faid Manor to one George 
Fee, the Rever- NMfoulton and to his Heirs, who made a Feoffment thereof to Sir Edmund Waljingham Knight and 
* — to his Heirs, who died thereof ſeized in the 4th Year of the Reign of King Edward 6. leaving 
aſterwards is I ſſue Thomas Walſingbam the Defendant, who entered into the Premiſſes. And afterwards in the 
anaintedor tie 1ſt Tear of the Reign of Queen Mary the ſaid Sir Thomas Wyat the Son was attainted by his 
Right of the In- On Confeſſion of High- treaſon done in the faid iſt Year of her Reign, and was put to Death. 
0 dhe Cen; And afterwards by an Act of Parliament made in the iſt and ad Years of the Reign of King 
for no more paſ- Nhilip and Queen Mary the ſaid Attainder was confirmed, and further it was enacted that the 
BP 4k ſaid Sir Thomas Wyat the Son ſhould forfeit to the ſaid Queen, and to her Heirs and Suceeffors, 
—f — = all his Manors, Lands, Tenements, Reverſions, Remainders, Poſſeſſions, Rights, Conditions, 


{o that there re- and Hereditaments, of whatſoever Name, Nature, or Quality they were, which he had the Day 


- in him 2 of the Treaſons committed, or at any Time afterwards z and that all thoſe Manors, &c. by the 


tail to be forfeit= Authority of the ſaid Parliament ſnould be veſted and adjudged in the actual and real Poſſeſſion 
<4; and in Tan of the ſaid late Queen, without any Office or Inquiſition thereof afterwards to be found : 1 


himſelf agzinſt to all Perſons and their Heirs, others than the ſaid Sir Thomas Nhat and his Heits, all ſuc 


his own Feof= Right, Title, Uſe, Poſſeſſion, and Intereſt which they had or ſhould have had if the Act had 


ment can claim 


no Right at the not been made. And the Queen's Attorney fued forth a Bill of Intruſion againſt the ſaid Thomas 
Time of the J/alfingham and John Gillibrand his Servant: And all the above Matter was pleaded, and it was 

ene a. by the Defendants that the ſaid Sir Thomas I yat who was attainted had Iſſue allve one 
which dn George Myat his Son. And on the Part of the Queen it was ſhewn that the Reverſion in Fee- 
from it, the In- ſimple continued always in the Crown. And upon this Matter the Defendants and the Queen's 


tail is put in A- 


| bind. during Attorney demurred in Law. | 


his Life, by ſuch Feoffment, yet fince it would have continued till in him for the Benefit of the Heir, if he had not been attainted, it hall likewiſe continue in him 
for the Benefit of the King. S. P. adjudged Cro. C. 427 Stone v. Newman, 1 H. H. P. C. 242, 243. 2 Hawk. P. C. 453, & 24. 2 Bac. Abr. 580. Sed vide Hob. 341. 


Mich, Term And the Matter was argued at large in Michaelmas Term in the 13th and 14th Years of the 
13 & 14 Ela, Reign of Queen Elizabeth by Bullock and Serjeant Manword on the Part of Halingham, and by 
an Apprentice of the Middle-Temple and Barham Queen's Serjeant on the Part of the Queen. 

Ard the principal Point argued was, what Eſtate, Right, or Intereſt of the Land was in Sir 

Thomas Wyat the Son at the Time of the Treaſon committed or afterwards, . For the Statute of 

26 H. 8. cap. 13. ordains that thoſe who are attainted of Treaſon ſhall forfeit to the King all Lands, 
Tenements, or Hereditaments which they have of any Eſtate of Inberitance in Uſe or Paſſeſſion by any 

Right, Title, or Means. And the Statute of 33H. 8. cap. 20. ordains that the. Ning ſhall have as 

great Benefit and Advantage by Attainder of Treaſen as well of Ujes, Rights, Entries, and Conditions, 

as of Poſſeſſions, Rever fions, Remainders, and all other Things, as if it hed been made and declared by Au- 

thority of Parliament, And this private Act which confirms the Attainder of Sir Thomas Wyat ordains 

that 2 Hall forfeit to the Queen all his Manors, Lands, Tenements, Reverſiuns, Remainders, Poſſeſ- 


ions, Rights, and Hereditaments which he had the Day of the Treaſon committed or afterwards, In 


each of which Acts there is a Saving of the Rights and Intereſts of Strangers. So that if Sir Tho- 
mas Myat at the Time of the Trealon committed or at any Time afrerwards had nothing in the 
Land in Poſſeſſion or in Reverſion, nor any Right or Title to it, then he could not forfeit any 
Thing by the Common Law, nor by the Words or Intent of any of the Statutes. But Thomas 
I/alſingham the Defendant who came to the Land by Deſcent, whoſe Father came in by Moul- 
ton, who came in by the Feoffment of Sir Thomas Wyat, has his Right and Poſſeſſion ſaved to 
him by the Saving of each of the Statutes, and therefore he ought to retain the Land. So that 
it is to be conſidered what Eſtate and Right Sir Thomas Wyat had after the Feoffment, and at the 
Time of the Treafon committed, or at any Time afterwards. 
Tenantin Tail, And as to this, firſt it was confeſſed by the Counſel who. argued on both Sides, that by the 
the Reverhon in Feoffment which Sir Thomas Myat made to Moulton the Reverſion in Fee-ſimple which the King 
eKing, makes x ; ' . . ede 
a Feoffment, had was not diſcontinued nor touched. For the King is a Body politic of himſelf, of all others 
this does not d moſt high and worthy, to whom no Freehold nor Eſtate of Inheritance can be given or conveyed 
veſt the Reve:- by Matter in Deed, or otherwiſe, but by Matter of Record, and by the ſame Reaſon no E- 


hon out ot the 


Kine. Vide ſtate of Freehold or Inheritance can be taken or deveſted out of him by Matter in Deed, or other- 
Godb, 314. Poſt 2 


OY : _ vile 
552 agreed. See Ante 213 (i) and the Books there cited, F 
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wiſe, but by Record only. And therefore no Freehold or Inheritance can be taken from him by; 3 , 2 
Diſſcizin, Which is Matter in Deed, no more can it by Feoffment, which is alſo Matter in D „ Bro, Diſcontinus 
for which Reaſon the Feoffment of Sir Thomas Wyat, who was Tenant in Tail, did not take away gan 3 Polar: 
nor deveſt the Reverſion in Fee-ſimple out of the King, becauſe the Feoffment was but Matter Bro. Kecortryin 
in Deed. * And by the Common Law a common Recovery againſt the King's Tenant in Tail J. Aeg. 
was not ſufficient to take the Reverſion out of the King, altho' the © INue in Tail was bound, and he B. N. C. 5 4%. 
ſhall not falſify by Reaſon of a Recovery in Value, for he who has no Right cannot take an Eſtate 377,724 2%. 


2, pl. I, Co, 


} 
ö 
| 
out of the King without his Will. And hereupon the Caſe in 25 Ed. 3. was cited, where upon De- Litt.335.a. 372. | | 
fault of Tenant for Life, the King who was in the Reverſion prayed to be received by lis At- N Car. 430. . f | 


on Recov. 


torney and his Serjeants, and ſent his Writ to the Juſtices for that Purpoſe, and he could not 85,86, 87. 

be received; for if he ſhould be received, the Demandant ſhould count againſt the King as Te- ie C0. 39. be, 
nant, which he cannot do, for the Subject is driven to his Petition againſt the King, and ſhall T- 232 
not implead him nor count againſt him as Tenant in any Caſe. So that altho' the King was not sue 


X "ab * " * n 1 r N | by the Statute of 
there received, yet he was at no Prejudice, for if the Demandant's Title is. faint, he ſhall not 34 & 35 H. 3. 


gain the Reverſion againſt the King by ſuch Recovery, but if the Demandant's Title is good, ere gab nr 
ic ſeems that by his Recovery againſt the Tenant for Life he ſhall deveſt the Fee-ſimple out of the bind the Ifue in 
King who is in Reverſion or Remainder, as well where the Tenant for Life does not pray in Aid * 25 Eq 
of the King, and Procedendo is not granted, as where he does pray in Aid of the King, and Pro- 48. Fit. Net 
cedendo is granted in Loguela and Ad judicium. So that the Reverſion or Remainder ſhall not be 241 («nt thy, 


taken out of the King by Matter in Deed without good Title, nor by Matter of Record without * Se Ante 247 
making him Privy, | NINO (g)andrthe Books 


| | | : there cited; N 
8. P. Co. Litt. 241. a. 354. b. 2 Co. 53. a. 1 Rol. R. 214. Pig, on Recov. 87. As if a Diſſeizor makes a Leaſe for Life, the Remainder to the King, and the 


Diſſeiſce recovers againſt the enant for ii the King's Remainder ſhall be thereby deveſted. 


But the Apprentice ſaid that ſometimes the Reverſion ſhall be deveſted out of the King by Mat- Where the Re. 
ter in Deed and in Law together, without making him Privy. As if Tenant ia Tail of crown un the 


the Gift of a common Perſon makes a Feoffment in Fee, the Feoffee gives the Land in Fee- devefiedby Mat. 
ſimple to the King by Deed enrolled, the King gives the Land by his Letters patent to the firſt in 3 
Donee in Tail, to have and to hold to him and to his Heirs of his Body begotten, and he has r 
Iſſue, and dies, the Iſſue enters, now he is remitted to the firſt Tail, and thereby the Reverſion in g Ses d. — 
Fee - ſimple is deveſted out of the King, and reſtored to the firſt Donor, for here there is a for- Polat open the 


mer Right, and the former Right, and Matter in Deed, and Matter in Law all concur together. Ante 42 105 
> So perhaps, he ſaid, ſhould it be if a Man makes a Leaſe for Life, upon Condition that if the l See like Point 


Tenant for Life does ſuch an Act, he ſhall have the Fee, and the Leſſor grants the Reverſion by f Ar. — 4 


Deed enrolled to the King, there if the Tenant for Life afterwards performs the Condition, he where A. made a 


ſhall have the Fee thereby, and ſhall deveſt the Reverſion out of the King, for the Reverſion was H. auen Can. 


bound with the Condition, and foraſmuch as the Condition is older than the Title of the King, tio» that if the 
this elder Title, and the Matter in Deed, and the Operation of the Lay thereupon ſhall rake the zol inte, . 
Reverſion out of the King without Suit or other Circumſtance, for the Fee - ſimple ought to veſt Leſſee ſhould 
in the Tenant for Life at the ſame Inſtant that he performs the Condition or never. But no tor- che! 22 
tious Act can take the Reverſion out of the King. vor ag attainted of 
* And as to the Caſe in 45 As. pl. 6. (which had heen cited) where by an Office returned into 4 Flory | 
the Chancery it was found that mag Henry 3. gave a Manor to the Earl of Cornwal and to his Heirs 155; ans there 


of his Body iſſuing, and that the Earl was dead without Heir of his Body in the Time of King how of the 1047 
Edward 1. and one M. came and pleaded that the Earl by his Charter ſhewn forth gave the Ma- ett ad. 13 
nor in Fee with Clauſe of Warranty to one W. by whom the ſame M. claimed, in Exchange for the 23 + i 
another Manor, and he ſaid that the Earl was Anceſtor to King Edward 1. and that Aﬀers de- in h H- 1 
ſcended to the ſaid King Edward 1. viz. the Manors of A. B. and C. and upon Search it was by theAttainders 


found true that the Aſſets were deſcended to him, and it was there adjudged that the ſaid M. Leder died wd 
ſhould have Reſtitution ; from whence (it had been ſaid) it ſeems that the Gift of the Earl de- out 1fue, at 


veſted the Reverſion out of the King; to this it was anſwered, that the Caſe does not prove that hk Time 


the Gift of the Earl deveſted the Reverſion out of the King, but it ought to be underſtood there tion was perfor- 


that the Gift of the Earl to W. was before the Statute de donis conditionalibus, at which Time there rl 


was no Reverſion, but the Earl had a Fee-ſimple conditional, ſo that what the Reporter of the Fee, and the 


Caſe calls a Reverſion could not be a Reverſion, but it was a * Poſſibility of a Reverſion; for the 1 ; ; 1 


Caſe is there reported, that King Henry the Great-grandfather of King Edward 3. gave the Ma- et the King by 


nor to the Earl of Cornwal, and to the Heirs of his Body iſſuing, ſaving the Reverſion to him —4 1 4 of 


and to his Heirs for Default of Iſſue, in which Caſe the Reporter iniſtakes the Law where he the Condition, 


| ' -ith 0 
terms it a Reverſion, for at that Time there was no Reverſion of an Eſtate-tail, but the whole La 4 * pn 
was a Fee · ſimple conditional, for the Eſtate of the Fee-ſimple was not divided from the Eſtate- other Matter of 


Record, 


tail until the 13th Year of the Reign of King Edward 1. at which Time the Statute de donis con- i Co. Lit. 334. 
| b 


v 
* 


* 45 Aſs. pl. 6. Fitz, Garranty 68, Bro. 52. Aſſats per Deſcent 31, Prerogative 52. Tayle 34. Ante 234 (f). 2 Pig. on Recov. 85. 
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' - Yitionalibus was made, which firſt divided the Fee-ſimple from the Eſtate- tail, ſo that the Repott, 

aàãs it is made, does not ſtand with the Law, and in order to make the Cafe agree with the Law, 

it ſhall be intended that the Earl of Cornwal alicned the Manor with Warranty before the Statute 

de domis conditionalibus, in which Caſe the King had no Reverſion, and the Warranty was collate- 

v Vide Co. Litt. ral, * ſo that there was no Need then to have Aſſets, altho' the Aſſets might better ſatisfy the 
374-'d. King in Reaſon, ' Wherefore that Caſe does not prove that the Feoffment of Tenant in Tail of the 
Gift of the King (which is but Matter in Deed) can develt the Reverſion out of the King. And 

ſo in the principal Cafe it was agreed by the Counſel on both Sides, that the Feoffment of Sir 

Thomas Wyat did not take away nor deveſt the Reverſion out of the King, but that the Reverſion 

continued in the King after the Feoffment as it was before. © - en has No, 

For the Deſen- Nevertheleſs Bullock and Manwood faid, that by the Feoffment in Fee with Livery of Seizin 
. made by Sir Thomas yat to George Moulton the whole Eſtate and Intereſt which F/yar had paſſed, 
and nothing was left in /yat to be afterwards forfeited by him. For when a Man gives Land to 

one and to his Heirs, and makes Livery, all that he has in the Land ſhall paſs, whether it be a 

Right, Rent, Common, or other Intereſt, and to ſuch Purpoſe is the Livery' made, which is a 
Ceremony made Uſe of to ſhew the voluntary Demiſe of all that the Party has in the Thing de- 

\ livered by him, and the Receipt of the Livery is a Teſtimony of the other's voluntary Accep- 

tance of all that is demiſed to him, and the Law ratifies the Intention which the Parties had in the 

Act, and gives it's Judgment that the Act ſhall be taken moſt ſtrongly againſt him that does it, 

| and moſt beneficially for him to whom it is done. From whence it follows that nothing remain- 
© Finch 106. ed in Sir Thomas Wyat after the Livery, viz. neither an Eſtate nor Right, © for there cannot be 
wt a Right in any one (as Manwood ſaid) but where a Wrong was done before, and no Wrong was 
done here, for the Tenant in Tail might give the Land to another during his own Life without 


4 Prejudice to any, for the Reverſion was not touched by the Feoffmient of Mat, but it remained 
2 as it was before, and no Wrong was done to the Iſſue by the Feoffment, for he might have en- 
ry -- tered," and no Wrong was done to Yat himſelf, for he voluntarily parted with the Eſtate which, 
wo paſſed. So that there was no Eſtate nor Right in hat when he committed Treaſon, and con- 
fs | ſequently the Statures, 'which' provide that Vet who was attainted ſhould forfeit all his Heredi- 


taments and Rights, do not affect Nya as to the Land in Queſtion, becauſe he had no Inheritance 
; nor Right in it. | % DI1O209% DOM, COTE © | 3 2 
3 BBut perhaps it may be objected that the Eſtate: tail which Mat had in the Land did not paſs. 
| to Moulton by his Feoffment, and therefore that it continued in J/yat; to this it-may-be ſaid, true 

it is that the Eftate-rail did not paſs to Moulton, nevertheleſs the Eſtate-tail did not remain in 
Wat, for he gave the Land to Mouton and to his Heirs, and contrary to that Gift he did not 
a vide Rol. R. nor could retain his Eſtate· tail in the Land, nor could Moulton take an Eſtate- tail. From whence 
322 Poſt 563. it follows that if Myat himſelf after his Feoffment had not the Eſtate- tail, nor any other Perion 
. bad it, then the Eſtate - tail muſt be in Abeyance during the Life of Myat. And it ſeems by Lit- 

© Lit. $650. fleton that an Eſtate- tail once made may be in Abeyance, for, he ſays, if Tenant in Tail grants 
3Fo. 54.” all his Eſtate to another, the Reverſion in Tail is not in the Tenant in Tail, nor ſhall he have an 
2p. Cart. aw; Action of Waſt, becauſe he has not the Reverſion in him, as Littleton ſays; and if he has not 
561 (0. © * the Reverſion there, 4 for iore he has it not here where he gave the Land to one and to his Heirs ; 
f Sce Poſt 556, but ( Littleton ſays) the Tail 'ſhall be in Abeyance. As if Land is given to one for Lite, the 
* ** Remainder to the right Heirs of the Body of J. S. who is alive, there the Tail is in Abcyance 
nd See e during the Life of N. S. and after his Deceaſe it ſhall veſt in his Iſſue. So here the Eſtate- tail was 
* there cit- jn Abeyance during the Life of Myat, for he could not retain it againſt his'own Feoffment in Fee. 
And perhaps it may be aſked what Eſtate paſſed to George Moulton if the Eſtate- tail did 
not paſs to him; to this it may be anſwered that the Land was given to him and to his 

Heirs, in which Limitation the Tail could not be given, and a greater Eſtate than for Life was 

given, and ſuch an Eſtate was given as ſhould deſcend to the Hir of Moulton, which muſt be 

an Eſtate of Inheritance; from whence it ſeems that the Eſtate given was a Fee-ſ{imple, that is, 

| a Fee · ſimple determinable upon the. Eſtate-tail, or a Fee-ſimple until the Iſſue of Maat had a- 
b Avte 237 (by, Voided his Eſtate, which he might well enough avoid by Entry or Formedon. For before the 
and ſeethe Beoks Act of 26 H. 8. Tenant in Tail ſhould not forfeit his Eſtate by Attainder of Treaſon, for the 
there cited, Statute de donis conditionalibus preſerved the Eſtate-tail to the Iſſue until the Statute of 26 H. 8. 
was made, by which it is ordained that he who is attainted of Treaſon ſhall jorfeit to the King all his 
Hereditaments, and the ſpecial Act of Confirmation of the Attainder of J/yaz adds further, that 


be ſhall forfeit all his-Rights, and if Nyat after the Feoffment had no Inheritance nor Right in the 


' 


"han. Land, he could not forfeit it, and then there was no Obſtacl« to the Iſſue of Y/yat but that he 
ere there g k "ce | a 1 
may be tue Fecs· might enter upon Moulton or his Aſſians after the Death of Hyat who was attainted, and in the 


. mean Time Moullon and his Aſſigns had a Fee- ſimple, (but that was determinable or defeaſible as 


veral Perſons at ig ſaid before) and the King had another Fee-ſimple, that is, he retained his ancient Fee- ſimple 

”% and thefame hich he had before the Feoffment made by J/yart, fo that there were two Fees-Simple of one 
ime, — . ; 

1 Ante 5:4 (b). and the fame Land ar one and the ſame Time, as there ſhall be in many Caſes, * For Manwoed 

and (e) and the ſaid, if before the Statute of 34 & 35 H. 8. Tenant in Tail of the Gift of the King had ſuf— 


Books there ci- in Te} 
ted,  fered a common Recovery, the Iſſue in Tail ſhould have been bound for ever by Reaſon of the 


Recom- 


, T9 ou . RY Ys 


(> M MA tos 


can have, and in every Gift there ought to be a Donor and Donee, and a Thing which may be & 5 
given, and although in the principal Caſe there was a Donor and Donee, yet there was no Fee- 48. A 


he only who is comprehended in the Intent of the Donor, and who is within his Limitation. 


 Eftates-Tail are made by the Act of Weſtminſter 2. and the effectual Words of the Statute, upon GR aw 
which Eſtates-Tail are founded, are theſe, The Lord the King hath ordained that the Will of the not comprehend- 


' 
* * —— * * 
— w—_ "9 WOE] 


D 


—_— 


_______ Walfingham's Caſe. in Scacca, — 


i. * 


—— 
—— 


Recompence in value, ꝰ and in that Caſe the Recoveror ſhould have had a Fees Simple determi- b co. C. 430. | 
nable upon the Eftate-Tail, and the King ſhould have had his ancient Fee-Simple alſo. * And *** 553 055 

he ſaid further, if one makes a Gift in Tail, the Remainder in Tail to J. S. and afterwards J. 8. =y - (8). 
levies a Fine in Fee-Simple of his Remainder with Proclamations, and dies leaving Iſſues, and Read. on Statute 
afterwards the firſt Tenant in Tail dies without Iſſue, now he to whom the Fine was levied ſhall „ V1 347. 


have a Fee-Simple determinable upon the Death of all the Iſſues of J. S. and the Donor has Renee dy the 


another Fee-Simple, ſo that there are two Fees-Simple of one and the ſame Land, as Manwoed Ty Bro, 
ſaid. And, it was ſaid, if A. is ſeized in Fee, and makes a Gift in Tail at this Day to B. to Feoffments al 


the Uſe of C. in Fee, now the Ceſtuy que Uſe who has the Land by the Statute of 27 H. 8. has 4 59h 1 ag 
one Fee-Simple in the Land determinable upon the Eſtate-Tail, and the Donor has another. 19. b. 2 Co. 78. 


But note (Reader) that a Uſe cannot be limited up»n an Eſtate- Tail, as it was adjudged in 24 H. 8. 740. C. ph a. 3. 


in the Title of Feoffments to Uſes in the Abridgment of the Lord Brook wich is now in Print, * And. $7, 136. 


And ſo Bullock cited the Caſe in 15 Ed. 4. where a Man granted a Rent charge in Tail out of 18. Bas 


Bulſt. 
his Land, and the Tenant in Tail ſuffered a common Recovery with Voucher, there the Recoveror 184,186, 3Leon. 


had a Fee-Simple determinable, and yet he had no Fce-Simple of the Thing. So if the Lord — K. = Ol. 
of a Villain enters into the entailed Lands of his Villain, he has one Fee-Simple, which is deter- Ev of Oger. 


minable upon the Eſtate-Tail, and the Donor has another Fee- Simple. And ſo in many other A. de Uſes C. 


Caſes there may be two Fees Simple of one and the ſame Land at one and the ſame Time. So roy * 
here in the principal Caſe the King had one Fee-Simple which continued in the Crown, and by the f M. 23 xa. * 
Feoffment Moulton had an Eſtate which was deſcendible to his Heirs, which is and may be called 8. Contra Poſt 


2 Fee-Simple, which Eſtate he gave to Edmund Walſingham, who died ſeized, and the Land 38 or ths 


deſcended to Thomas Walfingham the Defendant, after which Time Mat committed Treaſon, : Rob Week. 
and was attainted and executed, and nothing can come to the Crown by his Attainder but that 8 
which was in. him, and he had not in him any Eſtate of Freehold or Inheritance, nor any Right Vide » Rel Abr. 


or Title to tht Land contained in the Information, for which Reaſon the Queen cannot impeach {35 — ug - 

the Defendants of the Intruſion. And many other Things were ſaid by them to enforce this 

Opinion. t | i "nb | 
On the other Hand it was argued for the Queen, that by the Feoffment of Sir Thomas Wyat E contra forthe 


to Moulton no other Eſtate than tor the Life of Myat only paſſed. And here it is not ſo much Ven. 
to be conſidered what Eſtate Fyat limited by Words upon his Feoffment to Moulion, as what Tenant igen 


Eſtate the Law will ſuffer to paſs, and inaſmuch as it is confeſſed that by the Feoffment the Fee- manein Fer 
Simple was not diveſted out of the King, from thence it follows in a Manner conſequentially that 


ment in Fee, no 
more — than 
no Fee-Simple paſſed to Moulton, for none can give to another that which he himſelf has not nor TOTS 
Tail. Poſt 561 


Simple in Dyat which he could give, for the Fee-Simple reſted irremoveably in the Crown; yet wy 


Myat had the Land, but the Land itſelf is one Thing, and the Eſtate in the Land is another 
Thing, for an Eſtzte in the Land is a Time in the Land, or Land for a Time, and there are Diver- 


ſities of Eſtates, which are no more than Diverſities of Time, for he who has a Fee-Simple in 


Land has a Time in the Land without End, or the Land for Time without End, and he who has 
Land in Tail has a Time in the Land or the Land for Time as long as he has Iſſues of his Body, 


and he who has an Eſtate in Land for Life has no Time in it longer than for his own Life, and 


ſo of him who has an Eſtate in Land for the Life of another, or for Years. Then when Mat 


had but an Eſtate in the Land for a Time as long as there was any Iſſue of the Body of his 


Father. and after the Failure of ſuch Iflue the King had a Time in the Land without End, or the 
Land for Time without End, which is termed a Fee-Simple, the Words of Mat upon his Livery 


could not take that away from the Crown, nor give it to Moulton, and the Law does not meaſure 
the Gift of Yyat according to his Words, but according to his Ability, and here he was diſ- 


abled to give the Land for a greater Time than he had, for which Reaſon no Fee Simple 


could paſs. | h 
And the Eſtate · Tail could not paſs to Moulton, for none can poſſibly be Tenant in Tail but That by uch 


Feoffment the 
F OT Eſtate Tail can- 


Giver, according io the Form in the Deed of his Gift manifeſtly expreſſed, from henceforth ſhall be <4 in te Intent 
obſerved; and it was the Will of the King, who gave the Eſtate-Tail here, that Sir Thomas Pot 561 (b, per 
Mat the Father and the Heirs Males of his Body begotten ſhould have the Land, and no other; — 565, 
and therefore Moulton, who was of another Blood, was not comprehended in his Will, nor ex- ; 
preſſed in the Form of the Gift, for which Reaſon it is impoſſible that Moulton could be Tenanc 
in Tail, or that the Eſtate-Tail which was in What could be transferred to him. 1 
Further, an Eſtate for Term of the Life of Moulton could not paſs to Moulton by the ſaid 22 
Feoffment, becauſe Wyat had no Power to give the Land to him for ſo long, for he had but to eau for the 
do with the Land during his own Life only, and if he might convey the Land to Moulton for his Life of the 


Life, then might he diſcontinue the Reverſion in Fee, and diveſt it out of the King, and as he ee 


pals, Poſt 36a (e). 
could not make a Feoffment in Fee of the Land to Moulton, ſo for the ſame Reaſon he could not s 


make an Eſtate to him for the Term of his Life, for thereby the Fee-Simple which was in the 


Crown would be touched as well as by a Feoffment, for which Reaſon Myat was diſabled to make 
the one Eſtate as well as the other, and therefore the Feoffment could not give an Eſtate to Moul- 
ton for his Life. And if neither a Fee-Simple, nor an Eſtate-Tail, nor an Eſtate for the Life 


of Moulten could paſs, then ſuch Eſtate as yat was able to give paſſed, and that was only an 


7 C Eſtate 


7 


oo 
ef? 
” 


5 OGG: =o ¶ — — — — ——— — —— —_—  — — A_— 
——— — — ww cn —ͤ—ꝓ—— p—— mm. , — on = * — ——ͤ— 
A i ** — 


= 
_ 


756 fillary Term 15 Elizabeth. in Scacca. 
* | 117146 201 & ben Wet blood} 10 %% , e l di ni bne “ (11 905 37. 
Eſtate for the Life of Myat, for ſuch Eſtate he might lawfully give, but no greater Freehold. 
And then when Wyat was put to Death, the Eſtate of Thomas Waljinghem the Defendant wag 


nn. 


6— 


o 


determined, and he by his Occupation afterwards became an Intruder, and ſo puniſnableQ. 
Where Tenant. And where it was ſaid on the other Side that a greater Eſtate than for Life paſſed, by the 
in Tail wks * Feoffment to Moulton, for that the Eſtate- Tail was in Abeyance, to * which + Litileton vas 
the Efate-Tail cited, the Apprentice and Barbam denied the Law to be fo in the ſaid Caſe in Litileton where 
po E Tenant in Tail grants his Eſtate, for, they ſaid, Tenant in Tail cannot by any Means give the 
Life of the Te · Eſtate- Tail to another, becauſe none but he who is comprehended in the Intent of the Donor 
(Bin the Gt. ſhall be Tenant in Tail, and if by the Grant of Tenant in Tail of all his Eſtate nog other could 
nion of Litter) yer have his Eſtate, to what Purpoſe ſhould the Eſtate be in Abeyance? For Things. ſhall 
Nan bein Abeyance to the Intent that another may have them afterwards,; and not immediately, but in 
Tal. Poſt 61 Time to come, and they ſhall be in Abeyance until they can veſt in the other. As in the; Caſe 
9 of a Leaſe for Life, the Remainder to the right Heirs of the Body of J. S. who is alive, there 
3 Litt. $650. the Tail ſhall be in Abeyance until the Death of J. S. and then it ſhall veſt in his Iſſue, becauſe 
d > $oisit elſo de: it could not veſt before, and to this Purpoſe of veſting afterwards it was in Abeyance. But in 
njed Poſt 561(<) the principal Caſe the Eſtate - Tail ſhall never veſt in any Stranger, and therefote to make that to 
e paſs out of one which ſhall neyer veſt in another is idle and to no Purpoſe, and quite foreign to 
— 7 whey the Intent and , Conſideration of the Law in allowing-Things to be in Abeyance. Wherefore 
139. Hetl. 156. Littleton has miſtaken the Law in this Point, and he has put in his Book divers Caſes which 
2 Kol. K. 506. jmpugn his Opinion in the other, Caſe. For he ſays that if Tenant in Tail makes a Leaſe for 
„Her uten? Years, and afterwards releaſes to the Leſſee all the Right which he has in the Land, to have and 
. to hold to the Leſſee and to his Heirs, for ever, by Force of this Releaſe nothing paſſes but for the 
ted. Term of Life of the Tenant in Tail. So he fays that if Tenant tin Tail makes à Leaſe for his 
4 Litt. 5 66. own Life, and afterwards releaſes to the Leſſee and to his Heirs all the Kight which he has in 
2 the Land, the Eſtate of the Leſſee is not enlarged by Force cf ſuch; Releaſe, becauſe when the 
Ante 161 (6). Leſſce had an Eſtate in the Land for the Term of Life of the Tenant in Tail, then he had all 
e Lit. f 612. the Right which the Tenant in Fail could lawfully grant or releaſe, ſo that by ſuch Releaſe no 
Cart. 210 Right paſſes, inaſmuch as his Right was gone before. Theſe are the Words of Littleton, in 
which Caſes every one ought to take it that the Releaſe of all the Right is of as mueh Effect as a Grant 
of all his Eſtate, and therefore theſe Caſes impugn the Reaſon of the other Caſe abovementioned. 
The Reafonwby And as to what is ſaid in Littleton, * that the Tenant in Tail ſhall not have an Action of W aft 
II againſt the Grantee of his Eſtate, they agreed that the Law was ſo, hut the Reaſon thereof is not 
an Action of becauſe he has a greater Eſtate than for the Lite of the Tenant in Tail, but becauſe. the Eſtate 


Waſt againſt the 


_ "Gragtee of his of the Tenant in Tail was diſpuniſhable of Waſt, and he might lawfully do Waſt, and therefore 


„ e, Vide hen he granted over his Eſtate to another, therein he granted his Privilege to do Waſt, which 


333 was annexed to his Eſtate, and it was as much as if he had made a, Leaſe for his own Life without 
4 524 f. Impeachment of Waſt, * And the Apprentice reſembled this to the Caſe in 42 Ed. 3. where a 
EM. 42 Ed. 3. Man releaſed for himſelf and his Heirs. to his, Leſſee for Life all the Right which he had in tlie 


VA zz. ſame Lands, and alſo that he and his Heirs ſnould not demand any Right, Claim, or Challenge 


for the Term of Life of the Tenant, and in an Action of Waſt brought by the Son of him 
who releaſed, the Leſſee pleaded the ſaid Deed, and there it ſeems to be the better Opinion that 
the Waſt was diſpuniſhable, for the Clauſe in the Deed was equivalent to a Clauſe of Diſpuniſh- 
ment of Waſt. And ſo the Grant of the whale Eſtate of the Tenant in Tail is equivalent to 
Words of Diſpuniſhment, of Waſt, which is a Privilege contained in the Eſtate of the Tenant 
in Tail. But that Caſe in Litileton does not prove that the Tail is out of the Tenant in Tail, or 
| that the other has a greater Eſtate than for the Life of the Tenant in Tail. 
An Eſtate toa And as to hat has been ſaid on the other Side, that the Eſtate given to Moulton was ſuch as 
Me 39 the ſhould. deſcend, to this it was agreed that ſo it ſhould, becauſe the Land was given to Moulton 
Life of J. S. is and to his Heirs, in which Caſe the Words (his Heirs) ſhall make the Eſtate (although it be but 


not an Inheri- 


dance, bura def. for the Lite of the Tenant in Tail) deſcendible during the Lite of, the Ceſtuy que vie, viz.” of 


N Hat. For Littleton ſays in his Chapter of Warranty that if one leaſes Land to a Man and to 


Life of Cy his Heirs during the Life of another, and the -Leſſee dies, living Ceftuy que vie, and a Stranger 
guewie, and enters, the Heir of the Leſſee may ouſt him, and that by Reaſon of the Limitation of the 
(re des Leſſor; ſo that the Eſtate there is deſcendible, and yer it is not an Eſtate of Inheritance, but. only 


to preventan of Freehold, for the Heir ſhall not have an Aſſize of Mortdanceſtor there, nor ſhall. the Wife 


Occupancy. S.P. 


Co. Litt. 239. . Of che Father be endowed, and if the Heir commits Waſt, he ſhall be puniſhed in an Action 
bye bv. of Waſt. So that although by the Limitation. it is made deſcendible, yet it is only a Freehold, 
1 and the Reverſion remains in the Leſſor. And hereupon the Apprentice cited the Caſe in 
8 27 Aſſ. pl. 31. where the Iſſue of Tenant by the Curteſy brought an Aſſize, and the Tenant ſaid 
d Lies. $749. that the Tenant by the Curteſy, who is yet alive, leaſed his Eſtate to the Anceſtor of the Tenant, 
11 Bolſt. 136. Who died ſeized of his Eſtate, after whoſe Death he (the Tenant) was in as Son and Heir, and 
* M. 22 Ka. 3. he demanded Judgment if the Demandant might have the Aſſize, and it was held a good Bar, 
8 for the Reverſion was confeſſed to be in the Demandant, in which Caſe inaſmuch as the Tenant 

136. 2 Bac. faid that he was in as Son and Heir, it is to be underſtood that the Grant was made to his An- 
— * 41. b. ceſtor and to his Heirs. And it is to be obſerved that the Reaſon why the Bar was held good 
4. a. 6 Co. 37, Was, for that the Reverſion was confeſſed to be in the Demandant, ſo that the Reverſion was al- 
33 * ways in him who had it, notwithſtanding ſuch Deſcent and Entry, and ſuch is but in effect an Oc- 
2 Kol. Abr. cupant. And he alſo ſaid that in 17 Ed. 3. a Woman who was (endowed of an Advowlon 

* 24 31. granted it to one and to his Heirs during her own Life, and there he in the Reverſion made Title 


Firz. Bar 303- TO it by the Preſentation of the Heir of the Grantee as Tenant for Life to him, as a Thing done 
Bro Aſſize 272. | | duly 


* 
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| duly # his particular Tenant, and yet in Effect he was but an Occupant. And he alſo cited aun H. 
Stowel in 11 H. 4. in a Formedon, here Lands were leaſed by Fine to divers Perſons 42. 


5 10 of of the Limitation to the Heirs, yet this is no Proof that a greater Eſtate than for the 
ite - 


i | | 
Freehold which is deſcended to them, nor Moulton in the principal Caſe, have any Fee Simple, 


properly termed a Fee- Simple. 


Man and to his Heirs as long as he ſhall pay 208. annually to A. or as 


ſame Time there is a Contingency which when it happens will determine the Eſtate (which Con- , 
- tingency cannot properly be called a Condition, but a Limitation) may be termed a Fee-Simple 2. 11 Co. 39. a. 
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the Caſe of Fitz. Coun- 


and to their Heirs during the Life of the Lady-Hillary, the Remainder in Fee to others, and it ſeems — we 
by the Book that upon Default of the Leſſees they in Remainder ſhould” be received, for the Rete 3. 
Limitation to the Heirs of the Leſſees during the Life of the Lady did not give an Eſtate in Fe, 
ot thereby the Heirs might have the Land during the Life of the Lady. So here although the - 

ſtate which Myat gave ro Moulton. and to his Heirs was deſcendible during the Life of Myat 


Hyet paſſed out of Mat, and the Eſtate Tail remained always in Y/yat. And ſo is it, b Vide Ante 
he faid, in the Caſe which has been put on the ather Side where the Lord enters upon his Villain 5-5 (8)- 
being Tenant in Tail, for the Lord ſhall not have the Eſtate Tail, nor a Fee-Simple determinable, 
nor any other Eſtate but only for the Life of his Villain, for when the Law authorizes the Lord 
of the Villain to enter, it does not authorize him to take the Reverſion out of the Donor, for if 
ſo, it would do Wrong, and the Lord of the Villain cannot be Tenant in Tail; from whence it 
follows that if he ſhall not have a Fee - Simple, nor a Fee-Tail, he ſhall only have an Eſtate for 
the Life of the Villain, © for if after his Entry he will manumiſe the Villain, and afterwards the « 4 Rol. Abr. 
Villain hath Iſſue, and dies, the Iflue ſhall be free, and is inheritable to the Tail, and may ouſt 735 H. Ph 2. 
the Lord. And ſo in the Caſe of 15 Ed. 4. before cited, if the Recoveror will avow for the 4 M. 13 Ed. 4. 
ent, he ought to aver the Life of the Tenant in Tail, for he cannot have a greater Eſtate in . 55500. 
oe Rent, in which he had no Fee-Simple, than for the Life of the Tenant in Tail. So that in | 
| theſe Caſes neither the Recoveror, nor the Lord of the Villain, nor the Heirs who have the 


7 


for their Eſtates cannot be 
Hotter i os tas, | 265; % 1 6 28d ht £9) ch JA 
- Neyertheleſs, the Apprentice ſaid that he would confeſs there are three ſeveral Eſtates of In- =» 


oh Eſtates in Fee, 
heritance which may be called Eſtates ,in Fee. The firſt is, a Fee - Simple, and that is, where Vide Oo. Tur, 


termed a Fee-Simple, inaſmuch as they have no Inheritance of 


Lands are given to a Man and to his Heirs abſolutely without any End or Limitation put to the, 9 


74, 75. Id. 
Raymond 114%. 


petual, ſo that inaſmuch as he has an abſolute Eſtate of Perpetuity in the Land, ſuch Eſtare is — 


- 
4 


Eſtate, for (Fee) is an Inheritance, as, Lit!/e!on ſays, and (Ample) is that which is pure and per- 


* er DS 5 | ; e Litt. Fr. 
Another Fee there is, which may be called a Fee-Simple determinable, as if Land is given to 24ly, Fee-Sim- 


a Man and to his Heirs 2 Jong as J. S. ſhall have Heirs of his Body, there he to whom the Land & 
e, but 


is given has a Fee-Simple, is Eſtate is determinable upon the Death of J. S. without Iſſue, * L4.Raym. 
for then the Fee is ended, and the Feoffor ſhall have the Land again. So if Land is given to a P 


St. Paul ſhall ſtand, his Eſtate is a Fee-Simple determinable, in which Caſe he has the whole 1148. So if it 


Eſtate in him; and ſuch Perpetuity of an Eſtate which may continue for ever, though at the be limited as long 


as ſuch a Tree 


PIC 22. 11 Co. 49. a. 
determinable. 1 Rol R. 101. 


Ihe third Eſtate in Fee may be called a baſe Fee, and that is, where A. has a good and abſolute . 
Eſtate of Fee- Simple in Land, and B. has another Eſtate of Fee in the ſame Land, which ſhall 
deſcend from Heir to Heir, but which is baſe in reſpect of the Fee of A. as being younger than 


the Fee of A. and not of abſolute Perpetuicy as the Fee of A. is; as if a Man at this Day makes * c. C. 430. 


a Gift in Tail, and the Donee is attainted of Treaſon, the Queen and her Heirs ſhall have the 

Land as long as there are. any. Heirs of the Body of the Donee, and in that Caſe there are two 

Fees, for. the Donor has his ancient Fee, which is a Fee-Simple, and the Queen has another Fee in 

the ſame Land, which is ſuch a Fee as ſhall deſcend, and ſuch as the Queen may grant to another 

in Fee, and ſuch whereof the Wife of the Grantee ſhall be endowed, and if it deſcends to his # 2 Bac. Abr. 
Heir, it ſhall be Aſſets to the Heir in Debt, or to render in Value for the Warranty of his 
Father, but yet it is but a baſe Fee, for it is younger in Time than the Fee of the Donor, and 

it ſhall not endure longer than there continue to be Heirs of the Body of the Donee, and if ſuch 

Heirs fail, this Fee is gone, whereas the Fee of the Donor ſhall never periſh, ſo that the one is 

pure and perpetual, and the other is but baſe and temporary, and nothing more than an Inheri- | 
tance upon the Caſe. * So if at this Day Tenant in Tail by Indenture enrolled bargains and ſells x s, P. 10. Co. 
the Land to another and to his Heirs, the Bargainee has a Fee in the Land as he had in the Uſe, — a. Seymour's 
for the Uſe is a new Thing which may be derived in Fee, as a Rent-Charge may out of Land in 

Tail, and by the Words of the Act which conveys the Land to the Uſe, and makes the Bar- 

gainee to have a Fee in the Land as he had inthe Uſe, he has a Fee in the Land, but that is only 

a baſe Fee, and the Donor has the pure Fee, viz. the Fee-Simple, for the Cauſes aforeſaid. 

And in 40 Af. pl. 36. it is put that if there is Tenant in Tail, and the Land in Tail is recovered 1 4o Aff pl. 36. 
in Value, and put in Execution by Reaſon of a Warranty in Fee which the Tenant in Tail made *** 559 () 
of other Land, he who has recovered in Value ſhall have a Fee-Simple in this Land, and the 

Donor ſhall retain his Fee-Simple : Which Caſe was put by Barham. And ſo is it, the Ap- = 29 Af. pl. 61, 
prentice ſaid, in the Caſe of 29 A. pl. 61. where Tenant in Tail was bound in a Stature-Mer- Strange 337. 
chant, and had Iſſue, and the Iſſue was outlawed for Felony, and obtained a Charter of Pardon 

in the Life of the Father, the Father died, the Iſſue entered, and the Conuſee ſued Execution 

of the Land, and the Heir brought an Aſſize, and whether or no the Aſſize was maintenable 

was there debated, and the principal Point argued was, what Eſtate the Iſſue had, for if he had 

an Eſtate- Tail, then the Aſſize was maintenable, for then he was remitted to his Eſtate-Tail, 

in which Caſe Execution could not be ſued againſt him, and if the Iſſue had a Fee-Simple, or 
any other Eſtate than an Eſtate-Tail, then the Aſſize was not maintenable ; and there it appears 
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that the Outlawry for Felony ſo diſabled him in Blood that he could not take by Deſcent the Land 
in Tail any more than Land in Fee. Simple, notwithſtanding the Charter of Pardon, which 
could not reſtore his Blood to its former Purity, from whence it follows that when the Father 
ez Bac. Abr. 19. died, the Land could not * revert to the Donor, becauſe the Donee had Iſſue, and the Iſſue could 
< Ibid. not-take by © Deſcent by Reaſon of his Diſability, ſo that upon the Death of the Father the 
* Co. Litt. 41. b. Freehold in Deed or in Law was in none, but in nubibus, as it is where“ Tenant pur auter vie dies 
n. in the Life of Ceſtuy que vie, and none enters, in which Caſe every Man in the World has an 
Vide Comy.a20. equal Title to the Land, and therefore when the Iſſue in Tail entered, he was but an Occupant, 
Serange 382% for in ſuch Caſe the Land conceditur occupanti, and he could not be an Occupant of an Eſtate- 
Tail, for none ſhall have the Eſtate-Tail but the Iflues of the Donee who ſhall take by Deſcent, 

and ſuch an Occupant ought to have a greater Eſtate than an Occupant of a Freehold, for it 

ſhall deſcend to his Heir, tor which Reaſon it ſeems that in that Caſe the Iſſue had a baſe Fee, 

and the Donor had his Fee, viz. the Fee-Simple, and ſo there were two Fees of one and the ſame 

Land at one and the ſame Time; and becauſe the Eſtate of the Iſſue was ſubject to the Execution, 

the Iſſue was nonſuited in the Aſſize. So that, he ſaid, there may be two Fees of one and the 

| ſame Land at one and the ſame Time. But it ſeemed to ſome that in that Caſe the Iſſue ſhould 
tare ces, Only have an Eſtate for his own Life as Occupant. And he faid that there ſhall be a baſe Fee in 
2 Ne 0 the Caſes which have been put, where a Recovery was had againſt the King's Donee in Tail be- 


—— 


AA 
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a Co, Litt. 397. 
d. 


fore the Statute of 34 H. 8. and where ® Tenant in Tail in Remainder levies a Fine with Pro- 


"4 clamations, in which Caſes there are two Fees, as before has been ſaid. | 
2 Te- Wherefore it appears from theſe Caſes that there are three Eſtates in Fee, viz. Fee - Simple - abſo- 
makes a Feoff- lute, Fee - Simple determinable, and a baſe Fee, the laſt of which is, where a Man has Land to 
— 5 him and to his Heirs during the Inheritance which another had. But in the principal Caſe Moul- 
only an Etate ton had no Fee by the Feoffment, viz. neither a Fee-Simple abſolute, nor a Fee- Simple deter- 


_ _—_— minable, nor a baſe Fee, for a baſe Fer is where a Man has Land to him and to his Heirs during 
and the Rewer. an Eſtate of Inheritance which another had. But the Eſtate of Moulton was only an Eſtate toc 
fon of the Tail the Life of Mat, ſo that the Reverſion of the Tail remained in Fat. And to prove this the 
Polt 56: (a), ge, Caſe in 18 Ed. 3. was cited, where the King gave Land to the Earl Marſhal and to his Heirs of 
Go his Body begotten, ſaving the Reverſion to himſelf, and the Earl by the King's Licenſe leaſed 
| = +13 E4.3- the Land to one Adam Brown tor his Life, ſaving the Reverſion to the Earl and to his Heirs of 
IG his Body begotten, and for Default of Iſſue, to the King, the Earl died, having Iſſue two 
Daughters, one of which was within Age, the Tenant for Life being impleaded made Default 


after Default, and the Daughters and their Huſbands prayed to be received, and becauſe one of 


the Daughters was within Age they prayed that the Parol might demur, and there it was touched 


whether the Reverſion upon the Leaſe for Life could be reſerved in Tail, and whether the Daugh- 
ters ſhould be received, inaſmuch as the Tenant was their Deforceor; and afterwards they were 
received by the Award of the Court, and the Parol was put without Day for the Nonage of the 
one. From which Caſe it appears that they were received in reſpect of the Tail which was in 
them, and that the Parol demurred in reſpect that that Eſtate was deſcended to them, for the Earl 


could not gain a Fee-Simple by the Leaſe, becauſe the Fee-Simple remained in the King, which 


. could not be diveſted by the Leaſe for Life, nor could he gain a Fee-Simple determinable, nor 
a baſe Fee by the Leaſe, for ſuch Eſtates: are not to be gained but by other Acts, and if the 


Eſtate-Tail thould be there retained, ſo ſhall it alſo be here upon the Feoffment of VMyat to Moulton, 


for a greater Eſtate than a Freehold could not paſs by the Feoffment. But it ſeemed to ſome in 
the ſaii Caſe of 18 Ed. 3. that if the Land could not paſs to Adam for his own Life, but for the 
Life of the Earl Marſhal, then by the Death of the Earl the Eſtate of Adam was ended, and he 


became Tenant at Sufferance, or rather he was in as an Intruder, and fo it was admitted by the 


Action brought againſt him by the Demandant, whereby the Demandant made him Tenant of 
the Freehold, and if he was ſo, it is all one as to that Point, for an Intruder or Diſſeizor in ſuch 
Caſe could but have an Eſtate for the Lives of the two Daughters in Tail, ſo that the Reverſion 
in Tail was in them by Deſcent, by Reaſon whereof they were receivable, and the Parol ſhould 
demur for the Nonage of the one: And there Shard and Willy ſaid, ** heretofore the Heir was 


„ receivable by Reaſon of a Reverſion as well of Fee-Tail as of Fee-Simple,”* from whence, it 


ſeems, they took it that the Reverſion was in Tail. 
When Tenantin But, it was ſaid, howſoever the Law be as to the Tenant in Tail himſelf, viz. as to Myat, and 
Tail, the Rever- though it ſhould be admitted that he ſhall not ſay, againſt his own Feoffment, that the Eſtate- 


— 2 Tail continued in him, yet Queen Mary might ſay that as to her the Eſtate-Tail continued in 


ment, though Mqat, for if the Feoffment could not diveſt the Reverſion in Fee out of the Crown, by the ſame 
Abeyance as to Reaſon no Act in Deed which Myat could do ſhould take away the Benefit which the Crown ſhould 


any Benefit, 


any Renee. have by the Reverſion; and if there are any Advantages incident to the Reverſion in reſpect fof 


nant in Tail the Eſſence or Continuance of the Eſtate-Tail in the Line of the Tail, the Crown cannot be de- 
himſelf can claim 


Ram aeainft Prived of them, and in Reſpect of them the King ſhall ſay that, as to him, the Eſtate Tail con- 
his own Feoff- tinues, as the Reverſion in Fee continues in him; and as the King ſhall ſay that, notwithſtand- 
mene. ye: ing any Feoffment of the Tenant in Tail, he ſhall have againſt the Iſſues in Tail his Services 
the Crown the referved, Homage, Fealty, Rent, Aid to marry his Daughter, and Aid to make his Son a Knight, 
or popes of and the Wardſhip of the Bodies of the Iſſues, by the ſame Reaſon he ſhall have all the Commo- 
ip him, as the Cities of the Land itſelf which the Continuance of the Tail will bring to the Crown. And for 
Co" the having of theſe the Eſtate-Tail and the Poſſeſſion ſhall be adjudged in Law to continue in 
Crown. S. P. the Line of the Tail, as to the King, for it was the King's Intent in the original Creation and 
| — 425 * Giit of the Eſtate-Tail that the Land ſhould continue in the Line, and that he ſhould have all the 

Benefits incident to the Reverſion, and therefore all Feoffments made by the Tenant in Tail are 
tx AM. pl. 15. nul and void againſt the King. And in Proof of this Matter the Caſe in 21 Af. pl. 15. was cited, 


(00-44% where it was found by Office that the Father Tenant of the King had aliened the Land by Licenſe to 
two 
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two Chaplains in Fee, and took back an Eſtate by Fine to himſelf for Life, the Remainder to his Son 

and Heir who was within Age, and to his Wife, and to the Heirs of the Son, and that the Father was 

| dead, and upon this Office the Son and his Wife had Livery, and afterwards an ancient Fine was found 

in the Treaſury, by which the Father had but a Fee- tail, and the Tranſcript was ſent by Writ which 

iſſued out of the Chancery, and out of that iſſued a Scire facias againſt the Son and his Wife to 

know why the Land ſhould not be re-ſeized into the King's Hands according to the Statute of Lin- 

coln, which wills that if after Livery it be found by Record that the King hath Right to ſeize, then 

the Party ſhall be warned to know if he can ſay any Thing why the Land ſhould not be re-ſeized, 

and they came and ſaid that they had their Warranty againſt the Chaplains, which they ſhould 

loſe if that Suit was maintenable, and there it was ſaid that the King was not appriſed of his Eſtate, 

ſo that he was deceived in the Grant of the Licenſe, and as to the Warranty, the King ſhall but 

have the Land for a Time, viz. during the Non-age of the Infant, ſo that the Warranty ſhall not 

be totally loſt,” wherefore the Court awarded that the Land ſhould be re- ſeized into the Ki; g's 

Hands, and that at the full Age of the Infant he who had the Right thereof ſhould 245 it 

zoainſt the, King. In which Cafe it is to be underſtood by certain Words therein that the Fee- 

ſmple was in the King, whereupon it appears that the Alienation did not take away the Reverſion 

out of the King, and that the Tail was in ef as to the King, and that by the Feoffment he ſhould 

not be deprived of any Benefit or Profit of the Land. And to the like Purpoſe the Caſe in 40 * 40 A6s. pl. 36. 
Aſs.” pl. 36. was cited, which was thus, the Lord Clifford Tenant in Tail of the Gift of the King "a 2 
purchaſed a Licenſe to enfeoff certain Chaplains of the ſame Land, and to take back an Eſtate to tinuance de Poſe 
bim and to his Wife in Tail, the Remainder to his own right Heirs, and he died, and his Wife Tin = 
took another Huſband, againſt whom a Scire facias iſſued to know if he could ſay any Thing why 2 

he ſhould not make Reſtitution of the Iſſues of the Land for the Time that he occupied the ſame 

Land in the Life of his Wife during the Non-age of the Lord Clifford then being within Age, who 

came and ſaid that the Chaplains were enfeoffed by the firſt Huſband, by Force whereof the Wife 

was warranted, and that the Iflue had Afers by Deſcent, in which Caſe he was diſinherited by 

Reaſon of the Warranty: And the King's Serjeants ſaid that the Licenſe was purchaſed in Deceit 

of the King, who did not perceive his Right, which could not diſcontinue the Reverſion of the 

King, and conſequently he had Cauſe to have the Wardſhip, and ſo to be anſwered for the Iſſues: 

And it was there ſaid by Fitz-John, that if the Lands in Tail had been rendered in Value by » Ante 67 (1), _ 
Reaſon of a Warranty made by Tenant in Tail, he who recovered them in Value ſhould have had ma. 
a Fee - ſimple in them, and yet the Reverſion was in the . but for the Life of the Iſſues the 

King ſhould have had no Advantage thereof; to which Ludd. there ſaid that the King ſhould have 

the Wardſhip of the Iſſues in Tail in that Caſe: And afterwards it was awarded by the Advice of 

all the Juſtices, that he ſhould be charged in Right of two Parts of the Land for the Time that he 

occupied them, and that he ſhould be diſcharged in Right of the third Part whereof the Wife had 

Cauſe to have Dower. From which Judgment it appears that by the Feoffment of the Land the 

Reverſion was not taken out of the King, and that ſuch Feoffment was no Obſtacle to the King bur 

that he might enter into the Land, and have the meſne Profits, for if nothing paſſed by the Feoff- 

ment but an Eſtate for the Life of the Lord Clifford who made the Feoffment, then the Eſtate given 

by the Feoffment, and the Eſtate taken back, was determined by the Death of the Lord Clifford the 

Feoffor, and the Wife at beſt could but be Tenant at Sufferance, and ſuch ſhe could not be, for No Tenant at 
if the King had entered, the Poſſeſſion of the Wife afterwards ſhould have been an Intruſion, and Sufternes of the 
his Latches of Entry made no Difference in that Reſpect, for Latches of Entry ſhall not hurt the F. N 
King, quia nulium tempus occurrit regi, ſo that his Non- entry is equivalent to an Entry, and there- 

fore every one that meddles with the Land after the King's Title is an Intruder, and ſhall 

anſwer for the Iſſues of the Land to the King. And as it was in that Caſe, ſo ſhall it alſo be here 

as to the Eſcheat of the Eſtate- tail, for after the Attainder and Death of Sir Thomas Wat, Thomas 
Walſingham the Defendant (notwithſtanding the Feoffment and Deſcent to him) could not have as 

good an Eſtate as Tenant at Sufferance, for his Eſtate is of ſuch Sort as if an Entry in Deed had 

been made by the Queen, and he had afterwards intruded upon her, (inaſmuch as no Office is 

' requiſite in this Caſe of Attainder of Treaſon by Reaſon of the Statutes aforeſaid) and therefore he 

ſhall be adjudged an Intruder, and the Eſtate-tail which Sir Thomas Nyat had is merely extinct. 

And this laſt Matter was made a diſtinct Point by the Apprentice, viz. whether the Tail ſhould WhereTenant 
be ſaid to be extinct, and the Queen ſhould have the Land by Way of Reverter, or by Way of Renate in the 
Forfeiture. And he ſaid that the Queen ſhall have it by Way of Reverter, and to all Purpoſes as if King, commits 
all the Iſſues begotten of the Body of Sir Thomas Mat the firſt Donee had been dead. And ſuch is the D ee 
Intent of the Statute of 26 H. 8. cap. 13. which enacts that all Perſons attainted of Treaſon ſhall loſe the Land in 
and forfeit to the King, his Heirs and Succeſſors, all Lands and Tenements which ſuch Offender ſhall aged yon: 
have of any Eftate of Inberitance at the Time of the Treaſon committed, or at any Time afterwards, ty Way of fer- 
faving to all others and their Heirs (others than the Offenders in Treaſon, their Heirs and Succeſſors ) N 
all their Rights, and Peſſaſions, Leaſes, and other Profits which they had the Day of the Treaſon, or where the Re- 
afterwards. © By which general Words (that they ſhall loſe and forfeit all Lands and Tenemen!s 8 
which they had of any Eſtate of Inheritance), and by the Excluſion of the Heir in the Saving, Lands Vide 2 Rol. K. 
in Tail ſhall be forfeited; and how ſhall they be forfeited to the King and to his Heirs, where he Abt. 315. Hob, 
had the Fee-ſimple before? © For he cannot have the Land to him and to his Heirs by the For- 345, 346. 
feiture, where he had the Fee-ſimple of it to him and to his Heirs before, for if he ſhould have an- vide coup, 
other Fee · ſimple determinable upon the Eſtate-tail, then he would have two Fees-fimple in one 324. 
and the ſame Land at one and the ſame Time. And then if the King ſhould make a Leaſe for 50 TV 
Years, and afterwards the Iſſues of the Tenant in Tail attainted ſhould die, ſo that there were none 2 IT 
remaining to inherit the Tail, if it had not been forfeited, what would become of the Leaſe ? Should 


it be good or not? And ſhould the Leaſe be x" os out of the one Fee-ſimple or out of both ? 
7 i | Ang 
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And is the one Fee ſimple a Reverſion to the other? And how can that be? And can there be two 
Fees in one and the ſame Perſon at one and the ſame Time, as there may be an Eſtate-tail in one, 

Ante 248 (b), oh a Fee-ſimple expectant upon it in the ſeme Perſon? No, Sir, it would be inconvenient to 


— ave two Eſtates in Fee in one and the ſame Perſon. at one and the ſame Time, although there 


cited. may be two Fees in ſeveral Perſons at one and the ſame Time, and to expound it ſo as to make 


two Fees in one and the ſame Perſon at one and the ſame Time would beget Confuſion, and 
dT.gEd.4 would be inconſiſtent with the Rules of our Law. And it is held in 9 £4, 4. that if Tenant in 
Takes. Fitz, Tail enfeoffs the Donor in Fee, this is no Diſcontinuance, but the Iſſue in Tail may well enter, 
Diſcontinuance © for it is not a Diſcontinuance but where the Reverſion is diſcontinued, and there the Alienation 


Rs. is made to him who had the Fee; and alſo by this Feoffment made to the Donor and to his Heirs 


pl gh: Howl not be, for the Fee which he had before continues always in him, for which Reaſon he cannot 


Io 2 have „ new Fee, fo that this Eſtate in him is but for the Term of Life of the Tenant in Tail; 
the Farl ff and it was there ſaid that this Caſe had been ſo adjudged. - From which Caſe. here recited verbatim 
2 it appears that one and the ſame Perſon cannot haye two Fees in the ſame Land at the ſame Time. 
C. J. And it was the Intent pf the Legiſlature, when they ęnacted that Eſtates-Tail ſhould be forfeited 
| to the ing and to his Heirs, that if the King had the Fee ſimple before, he ſhould retain the 

< Poſt 562 (5). ſame Fee - ſimple, and that the Eſtate· tail ſhould be extinct and determined in the ancient Fee- 
| ſimple, inaſmuch as it excludes the Heirs in Tail, fo that he ſhall. retain his ancient Fee-ſimple 
diſcharged of the Eſtate-tail, for inaſmuch as the 812 Donor ſhall have the Land again, and not 

the Iſſues, it is all one in Subſtance. as if the Iſſues had been dead, for the Title anc Right of the 

I Iſues is taken away by the Act, which, in che Intent of the Legiſlature, is equivalent to a total 
Tenant in Tail, Railure of Iſſue, ſo that it ſhall come to the King by Way of Reverter. And therefare, all Leaſes 
dhe King. wake Which ſuch Tenant in Tail makes, although they be according to the Act of 32 H. 8. and all 
a Leaſe accord- Grants of Rents made by the "Tenant in Tail ſhall be void, as to the King, after the Attainder 
Hen which makes the Reverter, for his ancient Fee-ſimple-which he ſhall retain is diſcharged of them, 


grants a Rent. And if the King ſhould hold the Lands charged with Rents-charge or with Leaſes granted or made 
— Frog by the Tenant in Tail, which might be made for a great Number of Years, without any Reſerya- 


rainted of Trea- tſbh, then no Benefit would accrue to the King by ſuch Reverter, which could never be the Inten- 
2 e the tion of the Legiſlature ; for inaſmuch as the Reverſion of the King was void of ſuch Charges, and 


20. pl. 32.32. the Donor ſhall not have a Fee, for then he would haye two Füße in one Land, which can- 


- 


Leaſe or Rent. the King, after the Attainder, ſhall have the Land as Land reverting to the Fee-ſimple, and ſhall 


1 Hl. f. P. b. enjoy it in Reſpect of his ancient Fee-limple, it is reaſonable that che King ſhould hold the Land 


1. 4 125 diſcharged of ſuch Incumbrances, But if the Reverſion had been to a common Perſon in Fee, 


Vide Dy. 31% then the King has the Land only by Way of Forfeiture, and he ſhall hold it charged with all the 


pl. 6. Plowd, ſaid Incumbrances, hut otherwiſe it is where the og himſelf had the Reverſion in Fee before. 


Nrn. $353 And to prove this a Caſe was cited which was adjudged in the Exchequer in the Time of Queen 


Mary upon a Bill of Intruſion againſt William Auſtin, which Caſe is entered in Mich. 1 & 2 Philip 

« See this Cafe and, Mary, Roll 147, on the Side of the Queen's Remembrancer there, and was as follows. Sir 
Dy 115-pl-65- Thomas M yat the Father being Tenant in Tail to him and to his Heirs Males of his Body begotten, 
Hob. 324 of the capital Meſſuage of the Manor of Eaſtfarlzigh, and of the Lands belonging to it, in the 
Bi 324-34% County of Kent, by the Gift of King Henry 8. made to him by his Letters-patent bearing Date the 
3 Bac. Abr. 316. 20th Day of November in the 3 iſt Year of his Reign, leaſed the ſame by Indenture the 6th Day of 
r December in the 33d Year of the Reign of the ſame King, to William Auſtin and to 
$3534 Ctephen Auſtin his Father for 36 Years next following the Feaſt of St. Michael the Archangel then 
laſt paſt, rendring a certain Rent, the Leſſees entered, and afterwards Sir Thomas Wyat the Father 
died, and afterwards Stephen Auſtin died, and afterwards Sir Thomas Wyat the Son accepted the 

Rent incurred after the Death of 15 Father by the Hands of the ſaid William Auſtin, and after- 

wards the ſaid Sir Thomas Myat the Son committed Treaſon, and was attainted, and put to Death, 

leaving a Son named Aribur Mat alive, and all this Matter was diſcloſed in Pleading, and the 

Reverfion in Fee was confeſſed to continue always in the Crown, and thereupon the Attorney of 

the King and Queen demurred in Law : And the Matter was well debated at the Bar, and after- 

wards it was argued by all the Barons of the Exchequer, and at laſt it was adjudged that Auſtin 

was an Intruder, becauſe his Leaſe, which was made good againſt Sir Thomas Wyat the Son by 

his Acceptance of the Rent, was determined by the Attainder as fully as if the Tail had been ended 


od 56s, for Want of Iſſues; and the Saving of Leaſes in the Acts of Parliament was taken to be of other 


Leaſes than of thoſe which are contrary to the Reverter, for if the Eſtate-tail is ended, the Leaſe 
derived out of it is alſo ended. And a Copy of the Record of the ſaid Caſe was ſhewn to the 
Court, and the Matter itſelf was alſo well remembered by them, And fo, it was ſaid, in the 
principal Caſe the Queen ſhall have the Land in Nature of a Reverter, diſcharged of all Incum- 
brances made by any Iſſue in. Tail, which Incumbrances, if they were contrary to the Point of 
Reverter, were not ſaved by the Saving in the Acts. But Manwoed ſaid that there is a Diverſity 
between Auſlin's Caſe and the principal Caſe, for in Auſtin's Caſe the Freehold came to the King, 
and therefore it was reaſonable that the Freehold ſhould be diſcharged of the Leaſe as an Incum- 
brance, but in the principal Caſe, he ſaid, the Freehold ſhall not come to the King, and ſo there 
is a Diverſity between the Caſes, But this Difference was not allowed, 
Mich. Torm And after theſe Arguments the Court took Advice for the Space of a Year, and the laſt Day of 
1% 1j l. Michaelmas Term in the 14th and 15th Years of the Reign of Queen Elizabeth, the Counſel of 
Gris: both the Parties being at the Bar; and Baron Frevil being abſent, Saunders Chief Baron ſaid, I and 
| my Companions have often conferred together upon this Matter, and we are all unanimouſly 
of Opinion that Judgment ought to be given for the Queen. And I ſhall briefly ſhew the Reaſon 
of our Opinion, and that which I now ſpeak is agreed by us all, and therefore though it is ſpoken 
by me alone, accept it as if ſpoken by all of us. Then he made a Diſcourſe upon the * 2 
whic 
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which he ſaid that they took the Law to be, that the Intail and the Right thereof remained in « ante 558, ar- 
Sir Thomas Wyat notwithſtanding his Feoffment'to Moulton, * amd! that the Intail was not given to ce. 
Moulton by that Feoffment, nor could it be given to any other, for Sir Thomas M yat had no Power e Ante 868, or- 
to give it away at all, becauſe none could have it but he wh was comprehended in the Intent of guerde. Poit $62, 
the Donor, and therefore the Eſtate- tail was not out of Sir Thomas Wyat. And, he ſaid, they 
were all unanimoufly agreed that the Diverſity of Littleton is not Law, for when Tenant in Tail © Liu. $650: 
grants over all his Eſtate to another, and when he makes a Leaſe for his own: Life, it is one and prone e | 
the ſame Thing, for the Leſſee has but the Land for the Life of the Tenant in Tail, and the 5*4(*) -rg»cnde. 
Intail is not out of the Tenant in Tail in the one Caſe more than in the other, but it remains in a ante 555, er. 
him equally in both the Caſes; and there is no ancient Book which warrants the ſaid Opinion of 1 
Littleton, viz." chat the Intail ſhall be in Abeyance by the Grant of his Eſtate, nor is there aß 
Reaſon why it ſnould be in Abeyance in that Caſe any more than where the Tenant in Tail makes e Ante 556, 

A Leaſe for his own Life, and afterwards releafes all his Right to the Leſſee. And that the Right 563. ene. 
of the Intail is not given out of the Tenant in Tail by his Feoffment, he ſaid, it is proved by the 
common Declaration in a Formedon in Deſcender, which is, that he Right deſcended to the De- 8. p. Hob. 347. 
mandant from the Feoffor by the Form of the Gift aforeſaid, and if the Right deſcended from him, For tp wh 
conſequently it was in him at his Death. * And he cited Trebonys Caſe in 48 Ed. 3. that not- 2 Hawk. P. c. 
withſtanding” the Feoffment of "Tenant in Tail, the Donor ſhall avow upon him for Homage, — 
Fealty, and Rent due to him, becauſe he is in Right his Tenant as to the Avowry : And in ſuch 2 H. 43 £4. 3. 
Caſe if the Iſſue in Tail be Plaintiff in Replevin againſt che Donor, he ſhall compel him to avow A g: 
vpon him for the Services reſerved, and he ſhall abate the Avowry made upon the Feoffee, which Bro. 31. 2 Rol. 
proves that the Right of the Intail remains in him as to himſelf and as to the Donor. And he ſaid 1. tre 
that the Caſes before cited of 18 Ed. 3. and 21 Af. and 40 Hg. prove ſtrongly in this Caſe that C. 42%. 
the Reverſion in the Crown was not touched by the Feoffment of Myat, and that no Prejudice came be 
to the Crown by ſuch Feoffment, but that the Queen ſhall have all Advantages as fully as if the 
Feoffment had not been made, and therefore he ſaid that the Eſtate tail was extinct in the Fee. 
ſimple which Queen Mary had in her, in the ſame Manner as an Office, which is granted to one in 
Fee, who is atterwards attainted, ſhall be extinguiſhed in the Crown. And he ſaid that the 
Record before mentioned againſt Auſtin well warranted them to maintain the Judgment here given, 
for in that Caſe Queen Mary had the Land in Nature of a Reverter, whereby all Eſtates and In- 
cumbrances made after the Tail by the Iſſues in Tail were diſcharged and avoided. And in his 
Diſcourſe he approved of the ſaid Term and Difinition of a baſe Fee. And for theſe Cauſes, he 
ſaid, it ſeemed to them that the Eſtate- tail was ended in Nature of a Reverter, and therefore that 
the Defendants ſhould be adjudged Intruders. And at the End he ſaid that although they were all 
of Opinion againſt Valſingbam upon the Matter in Law, and that his Perception of the Profits was 
an Injury to the Crown, yet they would defer their Judgment until the next Term, and then they 
would give Judgment according to their Opinion aforeſaid. Ip & | 
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And Note, in the ſaid Caſe of Auſtin after Judgment given againſt him, Proceſs was awarded againſt Neis bene by the ö 
bim to make a Fine, And it further appears in the Record there as follows, viz. And the afore- Reporter. 1 
« ſaid William Auſtin here in Court at the ſaid Octave of Sr. Michael being found, and of the 3 4 
„ Premiſſes by the Barons here aſked, of the Treſpaſs and Contempt aforeſaid whereof, &c. is CONES bl 
C committed to the ſaid Priſon of the Fleet, there to tarry until, &c. And becauſe it is given to the 9 an Intruſion " | 
Court here to underſtand, that the ſaid William Auſtin from the Poſſeſſion of the ſaid Site of the TRI 
&« Manor aforeſaid and other the Premiſſes according to the Tenor of the Judgment aforeſaid him- _ s 
<« ſelf hath not amoved, but the Poſſeſſion thereof yet hath and keeps, contrary to the Tenor of e's toy =.” 4 
ec the Judgment aforeſaid, it is agreed that the Sheriff of the ſaid County of Kent be commanded, enger, won | 
« that the ſaid William Auſtin and his Aſſigns from the Poſſeſſion of the ſaid Site of the Manor afore- ſeflion by a ſoe- 1 
« ſaid and other the Premiſſes and of every Parcel thereof he amove and cauſe to be amoved, ac- , Wii of _ Mt 
« cording to the Tenor of the Judgment aforeſaid, and the ſaid Site of the Manor aforeſaid s. P. : Finch. "> 
& and other the Premiſſes into the Hands of the ſaid Lord the King and Lady the Queen take, and *** 

„ ſafely, Sc. ſo that of the ſame Site and other the Premiſſes to the ſame Lord the King and 4 

« Lady the Queen he may anſwer, at the Will of the ſaid King and Queen, Cc.“ By which it Bill of Intrufon 9 
appears to be the Practice of the Exchequer, that when a Man is convicted in the Exchequer of an In- os y 8 1 
truſion into any Lands of the Crown, upon a Bill of Intrufion there exhibited, where the Title of the fe&nomore than A 
Crown appears to be good, and the Title of the Party to be inſufficient, although ſuch Suit is but a perſonal 8 * i 
Suit, and in Effet nothing more than Treſpaſs, yet the Party ſhall be removed and put out of Poſleſſion ry 

by a Writ formed in the Caſe. | 


| 
: ll 

And afterwards in the ſaid next Term, viz. in Hillary Term in the 15th Year of the Reign of 27. Tun | 
Queen Elizabeth, Judgment was given by the Barons for the Queen and againſt the Defendant, 5 Ex. { 
Which Judgment was as follows. = Þ 

At which Day they the ſame Thomas and John came here as at firſt, And the aforeſaid Attorney The Reſt of the 1 
General of the Lady the Queen now, who proſecutes for the ſame Lady the Queen, being preſent R.. 
here in Court at the ſame Day in his proper Perſon, for the ſame Lady the Queen prays Judgment 
as at firſt. And the Premiſſes being ſeen by the Barons, and mature Deliberation being thereupon 
had amongſt them, becauſe it ſeems to them that the aforeſaid Plea of the aforeſaid Thomas Mal- | 
fingham and John Gillibrend by them. in Manner and Form above pleaded is inſufficient in Law to if 
diſcharge the aforeſaid Themes and John from the Intruſion, Treſpaſs, and Contempt aforeſaid, | 
It 1s conſidered by the fame Barons thit the aforeſaid Thomas Walſingham and Fohn Gillibrand of the 1 
Intruſion, Treſpaſs, and Contempt aforeſaid be convicted. And the Sheriff is commanded that the 
ſaid Thomas and John he attach, Cc. 


3 NOTE, 


Elizabeth. in Cam. Scacc. 
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NOTE, upon this Judgment the Defendants afterwards brought a Writ of Error in the Exche- 

quer Chamber, to which they were moved by Reaſon of a Judgment upon Demurrer which was 

| given in the Common Pleas to the contrary of the foregoing Judgment. And the Caſe there 

„ the Cale adjudged was thus: The ſaid George Moulton, the ſame Day that the ſaid Sir Thomas Wyat the 
* ay * 3%. don had enfeoffed bim of the ſaid Tenements in Eaftpeckham, which was in 35 Hen. 8. enfeoffed 
. the ſaid Sir Thomas Wyat the Son of the Manor of Hunton in the County of Kent in Fee, upon 
Condition that if the Tenements in Eaſftpeckham or any Parcel thereof ſhould be evicted or taken 

from the ſaid Moulton, his Heirs or Aſſigns, then it ſhould be lawful for the ſaid Mu⁰ẽen and his 

Heirs to re-enter into the ſaid Manor of Hunton. Which Manor of Hunton came by the Attainder 

of Wyat to Queen Mary, who gave it in Fee to Sir Jobn Baker Knight, from whom it came by 

Deſcent to Kichard Baker his Son and Heir, who made a Leaſe of Part of it to Roger Coveney, 
upon whom the ſaid George Moulton entered, ſuppoſing, that the Condition was broken, becauſe the 

ſaid Tenements in Eaftpeckbam were lawfully taken by the Queen from Yal/inghem his Aſſignee, 

according to the Judgment of the Barons of the Exchequer, and Coveney ouſted him, whereupon 
Moulton brought an Action of Treſpaſs in the Common Bench, and all the above Matter was diſ- 

cloſed in Pleading, and the Parties demurred thereupon. And the Caſe was argued both at the 

Bar and at the Bench. And all the Juſtices agreed that the Tenements in Zaftpeckbam were not la w- 

fully evicted from Wal/ingham the Aſſignee of Mouton by the Attainder of ¶yat and the Entry of 

the Queen, and therefore they awarded thit the ſaid Mouton ſhould take nothing by his Writ, as 

C it appears by the Record of the Caſe which is entered in Michaelmas Term 16 & 19. Elizabeth, 
+ In N. Bendl. Roll F 816. : n 8 Fit . | 57 ®fj1 IS 814 
ebe En Which. Judgment was in the Point contrary to the foregoing Judgment in the Exchequer, by 
faid to be Rell Reaſon whereot the ſaid Sir Thomas Walſingham now Knight, and the ſaid Gillibrand brought 
123 a Writ of Error in the Exchequer Chamber before Sir Nicholas Bacon Knight Keeper of the Great- 
Seal, and before William Cecil Knight Lord Burgbiey Lord Treaſurer of the Exchequer, who 
called to their Aſſiſtance all the four Juſtices of the King's Bench, before all whom the foregding 
Judgment in the Exchequer was: canvaſſed, and it's Validity or Infirmity laid open, in Trinity | 

bay aig Term in the 2oth Year of the Reign of Queen Elizabeth, by Henry Beaumond the younger on the 

WE Part of M alſingbam and Gillibrand Plaintiffs in Error, and by Flowredew Apprentice on the Part 
Hill. Tem of the Queen Defendant in Error; and in Hillary Term in the 21ſt Year of the Reign of Queen 
. Elizabeth by Gawdy Serjeant on the Part of the ſaid Plaintiffs in Error, and by an A pprentice of 
the Middle Temple on the Part of the Queen. | | 
Before the Sta- And the Counſel who argued on both Sides agreed in three Points. Firſt, that before the Sta- 


- tate de donis Con- 


eher there tute de donis conditionalibus there was no other Eſtate of Inheritance but a Fee-ſimple, which was 


was but one of two Sorts, viz, conditional and abſolute, and what the conditional was, appears by the ſame 


tance, viz. Fees Act de donis conditionalibus. And by that Act there was another Eſtate made which was not at the 


der ple. S. P. Common Law, viz. a Fee-tail, which is leſs than the Fee-ſimple before was, and the Fee ſimple 
Aud 335 (0), remains and continues in the Donor. So that ſince the ſaid Act there are two Eſtates, a greater 


there cited. and a leſs, where before there was but one, and the Alienation before the Act of him who had an 
| Eſtate of Inheritance, and the Alienation, after the Act, of him who has an Eſtate tail, is all of 
the ſame Force and Effect, from whence it follows that inaſmuch as there are two Eſtates of Inhe- 

ritance ſince the Act, Wyat the Tenant in Tail here had the one, and the King the other. 
Tenant in Tail The ſecond Point was, that the Eſtate of Inheritance, which Sir Thomas Wyat had at the Time 
| — of the Feoffment, was not given to Moulton by the Feoffment, nor was he Tenant in Tail by 
tail does not paſs. ſuch Feoffment, for none ſhall be Tenant in Tail but he who is comprehended in the Limitation of 


buen, 587 5, the Gift by the Donor, the Donor's Will being the Warrant of Eſtates- tail, and ſuch was not 


per Curiam. Mouton here. | : F 
Tenant in Tail, The third Point agreed was, that the Eſtate-tail was not diſcontinued nor confounded by the 


28 rr . Feoffment to Moulton, becauſe the Fee- ſimple in the King could not be taken or deveſted out of 


« Feoftment, this the King by the Feoffment, * For the King is a body politic of all others moſt high and worthy, 
Oes not diſcon- 


eee ce gene. out of whoſe Perſon no Eſtate of Inheritance or Freehold can pals or be removed without Matter of 
tail, becauſe it Record. And the Feoffment of Myat to Moulton was but Matter in Deed, which was not ſufficient 


cannot diſcon- 


hen. to take the Reverſion out of the King. And if the Reverſion in Fee is not taken away or diſcon- 
verſion in tinued, the Eſtate- tail cannot be diſcontinued, as it appears in Littleton and alſo in 9 Ed. 4. 


the King. , 
Ante 4 a Ante 213 (i). b Litt. F 625. T. 9 Ed. 4. 24. b. Ante 560 (c). 


For the Queen, And then (it was ſaid on the Part of the Queen) if the Eſtate-tail, which Mat had at the Time 
1 a Pyhen he made the Feoffment to Moulton, was not given to Moulton, nor diſcontinued, ergo neither 
rename; Ta A Fee-ſimple nor an Eſtate for the Life of Moulton paſſed to Moulton, © for an Eſtate for the Life of 
makes a Feoff- Maoulton could not paſs to him without diſcontinuing the Reverſion, and alſo ergo no other Eſtate 
en chan could paſs to Moulton but an Eſtate for the Life of Myat, and ſuch an Eſtate muſt paſs, becauſe 
for the Life of Livery of Seizin was'made. And herein, the Apprentice ſaid, he would purſue the Method of 
a *« Argument which Littleton * makes in his Chapter of Aſtates upon Condition, where he ſpeaks of a 


arguendo, 561 (d) Gift of Lands to Huſband and Wife during the Coverture, for, he ſaid, there are but four Eſtates 


per Curiam, 


of Freehold, viz. Fee-ſimple, Fee tail, for Term of one's own Life, and for Term of another 
© Ante 555, ar- Man's Life, and here the Eſtate which Mat gave to Moulton was not an Eſtate in Fee-ſimple, nor 
Elends. an Eſtate in Tail, not an Eſtate for Moulton's own Life, ergo it was an Eſtate for another Man's 
4 Litt, & 330, Life, viz. for the Life of Hyat; and in this Argument the Major is true, and fo is the Minor, and 
* conſequently the Concliſion allo is true. | 25 


But 
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But although no Eſtate paſſed to Moulton than for the Life of Myat only, yet that Eſtate was de- An Eftate to a 
ſcendible during the Life of Myat, becauſe the Eſtate which paſſed. was given to Moulton and to his lem grins the | 
Heirs, which Words made the Eſtate deſcendible, although in Subſtance it was but an Eſtate for Life of J. S. is « 
another Man's Life. And the like Matter appears in Liuleron in his Chapter of Warranty. = zivie during ths 

471105 b. 1 010 tnt 5 75 Lite of Cy gie vre. * Ante 556, arguends, „ Lit. 5 73g. 

And if no Eſtate paſſed to Moulton but for the Life of Jyat, then the Eſtate-tail did not paſs 
out of Nat, but continued in him, and he had it at the Time of the Attainder. And if ſo be 
the Attainder before the Death of t had not ended the Eſtate (as it ſhall do by the Rule af 
Auſtin's Caſe), yet by the Death of ¶Myat the Eſtate given to Moulton was determined, for an E- 
ſtate for another Man's Life cannot endure longer than the Life of Ceftuy que vie; and ſo th 
Queen ſhall have the Land by Way of Reverter, or at leaſt by Way of Forfeiture, - 

But it was ſaid on Behalf of the Plaintiffs in Error, that altho' it be admitted that nothing paſ E contra for the 
ſed to Moulton but for the Life of Myat, yet the Eſtate · tail did not continue in Mat, nor could r ite in Er- 
it be in him againſt his own Feoffment, but it was in Abeyance according to the Opinion of That vpon the 
a Littleton. And then if the Eſtate-tail was not in Wyat at the Time of the Attainder or after- 5 * 
wards, it ſhall not be forfeited, nor ſhall the Land revert to the King. And upon this Argument the Eftate tail is 
the Counſel on this Side much. inſiſted, 5 } 1 ** Vide Ants oe 8 
- Againſt which it was ſtrongly argued on the other Side by the Apprentice, who ſaid that this = Lit. 6 6% 
Caſe was not within the Intent or Conſideration of the Law in Caſes of Abeyance. For no En for the 
Gifts ſhall make Things to be in Abeyance but ſuch as are to the Advantage of Strangers, and —_ * 
not ſuch as are to the Advantage of the Dbnors themſelves or their Heirs. As if a Man has a tail is not in A. 
prodigal Son, who, he believes, will conſume all his Inheritance, if he lets it deſcend to him, Cg. Ale ub 
there if the Father makes a Feoffment, and takes back an Eſtate: for Life, the Remainder to di- a. gere 
vers of his Friends during the Life of his Son, the Remainder to the right Heirs of the Son, in?“ . 
that Caſe, for the Benefit of the right Heirs of the Son, the Remainder ſhall be in Abeyance, ſo 
that there are two Things obſervable herein, viz. the Intent of the Donor, and the Benefit of 9 
Stranger, and the Law deſerves greatly to be commended for having deviſed ſuch a Way to preſerve Abeyance forthe 
the Inheritance. So if a Man give Land to his Son for Life who is unmarried, the Remainder —— 
for Life to her who ſhall be his Wife at the Time of his Death, now for. the Benefit of the Wife the Donor or bis 
the Law preſerves the Eſtate, altho' ſhe is not yet known, and in ſo doing it is greatly to be Fr whe 
commended, for it fatisfies the Intent of the Donor, and brings Benefit to a Stranger, and pre- verſe here. 
ſerves the Eſtate until it can veſt. So that in this Reſpectthe Law is to be approved of, and to be 
deemed a good Law, for it is injurious to none, and beneficial to ſome. But in our Caſe if the 
Eſtate - tail ſhould go out of H/yat, and remain in Abeyance or in nubibus, then it would be out 
of him, and could never by any Poſſibility veſt in a Stranger, but it ſhould return to his Heir in 
Tail, and by ſuch Deceit he who was Tenant in Tail would avoid all Forfeitures for Treaſon which 
he might afterwards commit, or which he intended to commit, and in all Probability he might 
make the Feoffment for ſuch Purpoſe, ſo that by ſuch Contrivance the King, to whom Lands in 
Tail ought to come by Forfeiture for Treaſon at this Day, would be prejudiced, and other Miſ- 
chiefs would enſue from it. 360; 1 "= ; 
And if the Eltate-tail ſhavld be ſuffered to be in Abeyance; a Principle of the Law would be 24ly, Becanfe it 
broken thereby, for in every Gift which a Man makes of Land or Goods there ought to be a princyts of whe 
Donor, a Donee, and a Thing given. And here there is a Donor tis true, viz. Tyat, and there Lv. 
is alſo a Thing given, viz. the Land, but point to me out, if you can, a Donee, or tell me 
who it is to whom he has given the Eſtate-tail which he had? Moſt certainly there is no ſuch 
Perſon. * But where Land is given to one for Life, the Remainder in Fee to the right Heirs » ante as (o), 
of J. S. who is alive, in that Caſe there is a Donee of the Fee, viz. the right Heir when he 23 
ſhall be known, and when he, has ſurvived his Anceſtor, which may poſſibly be; ſo that there is ; 
a Donee mediate, altho* there is not an immediate Donee who can take the Eſtate at the ſame 
Inſtant that it was given, but foraſmuch as he may afterwards. take it, therefore in Conſidera- 
tion of Law he ſtands for a Donee, and ſo the Principle of the Law is preſerved and perform- 
ed. "71 n | 

But in the principal Caſe there is no Donee who can take the Eſtate-tai] preſently or in Time zdly, Becauſe it 
to come, but (ſay the other Side) for that Reaſon the Eſtate- tail ſhall be in Abeyance for the Life hu A ror. 
of Wyat, and after his Death it ſhall return to the Heirs of the Body of Mat again; then, I ſay, feituresforTrea- 
IWyai would thereby avoid his: Forfeiture of the Land for Treaſon, and his Son would be ſure to dete un. 

have the Land after his Death, and if ſuch Doctrine was allowed, then a Man might prevent all 

| Forfeitures to the Crown for Treaſon. For if he is Tenant in Tail of the Gift ot the King, he i 
may make a Feoffinent of it, and afterwards: commit Treaſon with Security, for he knows that if 
his Son ſhall have the Land. And if he is Tenant in Tail of the Gift of a common Perſon, there 
the Caſe is the ſame, for then he may grant over all his Eſtate to another before the Treaſon 
committed, ſo that the Treaſon committed: afterwards, and his Attainder thereupon, ſhall not 
hurt the Iſſue in Tail, but he ſhall have the Eſtate-tail, and may enter immediately after the 
Death of his Father. And it he is Tenant in. Fee-ſimple, and grants over all his Eſtate to an-. 
other, and afterwards commits Treaſon, and is attainted, in that Caſe alſo the King ſhall not have 
the Eſcheat, if the Law be fo as Littleton and the Counſel on the other Side take it, for © Little- 
ton puts the Caſe that Tenant in Tail grants all his Eſtate to another, in which Caſe, he ſays, 
the Tail ſhall be in Abeyance, and he does not put the Cafe that he grants his Eſtate to another 
and to his Heirs, but he leaves the Word: ( Heirs) out of the Grant, which he did not do thro? 
Careleſſneſs, (for he was a very circumſpect Man, and was not apt to make ſuch Miſtakes) but 
he omitted 1t as a Word not material, and then when Tenant in Fee-ſimple grants all his Eſtate 
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to another, the Grantee ſhall not have a Fee-ſimple for Want of the Word (Heirs), but he ſhall 
ie only have an Eſtate for Life (tho his Eſtate ſhall be without Impeachment of Watt in that Caſe, 
Ante 336. as well as the Eſtate of the Grantee © of Tenant in Tail ſhall be), and the Fee-fimple ſhall be 37 
0 nubibus or in Abeyance as well as the Eſtate-tail ſhall be, and then if he commits Treaſon, and 
"ow dies, the Fee-ſimple ſhall eſcheat to the common Lord of whom the Land is held, becauſe the 
Blood is corrupted between him and his Heir, ſo that his Heir cannot have it hy Deſcent, and 
the King ſhall not have it as a Forfeiture for the Treaſon, becauſe he who committed the Trea- 
ſon had not the Fee at the Time of the Treaſon or afterwards. So that it is evident if ſuch Doc- 
trine was allowed as is maintained by the Counſel on the other Side, it would tend to prevent all 
* See Ante 556: Eſcheats for T reaſon from coming to the Crown, the Inconvenience of which is an Argument 
S. 561 (©) te (hat the Law is © not ſo as Littleton holds, and as the Counſel on the other Side affirm. 
f And if the Law will allow the Proprietor of an Inheritance in Land to convey his Inheritance 
Goods and Chat- in Abeyance, and by that Means to avoid any Forfeiture thereof, why does it not alſo allow the 
—— Proprietor of Goods or Chattles real and perſonal to deveſt the Property out of himſelf, and to 
L convey them in Abeyance, ſo as to avoid all Executions and Forfeitures which may be had a- 
| gainſt him? For my own Part I can ſee no Difference between the Caſes, but there is as much 
| Reaſon to allow the one as the other, and if the Law ſhould approve of either of them, it would 
be a very abſurd and unwiſe Law, and productive of much Miſchief and of no good. And, he 
ſaid, tho”. in ſome Caſes the Law ſuffers a Fee-ſimple or Fee-tail to be in nubibus, (which, he ſaid, 
is only for the Benefit of Strangers) yet to ſuffer it in the preſent Caſe wouid be ſtraining the 
Law contrary to it's original Intent and Inſtitution. 0 
And afterwards Authorities were cited as well on the one Side as on the other to prove the 
Effect and Operation of a Releaſe by Tenant in Tail of all his Right, or of his Eſtate. But the 
« P. 18 Fd. 3 Counſel for the Queen ſaid that thoſe Caſes only and principally are material which concern 
12. pl. 2. the Acts of Tenant in Tail where the Reverſion is in the Crown, and to this the Caſe of 18 Ed. g. 
of Receipt was cited. 24, A n | 
2 beg, But it was ſaid on Behalf of the Queen, that whatſoever the Tenant in Tail himſelf may ſay 
verſion in the after ſuch Acts done by him, yet the King ſhall ſay that the Reverſion is in him, and he ſhall have 
win, mak all the Benefits of the Poſſeſſion which the Reverſion draws to it or ought to have, and no Mat- 
the Intail bein ter in Deed which the Tenant in Tail does or can do ſhall deprive him of ſuch Advantages. So 
ne Gene that the Caſe is different between the Tenant in Tail himſelf who does the Act and the King who 
which the Te- does no Act. For altho* the Tenant in Tail, where he has granted all his Eſtate to another, 
rant in rait ſhall not have an Action of Waſt, or altho' it be admitted that he ſhall not be received upon Pe- 


ow it fault of the Grantee, yet this does not prove but that the King ſhall ſay that the Eſtate-tail always 
ens, ver continued in him, as to the King, and as to all Profits or Advantages which accrue to the King 
for the Benet by Way of Reverter, or Forfeiture, or Wardſhip, or Aid to marry his Daughter, or otherwiſe. 
r upon this Difference between the King and the Tenant in Tail himſelf the Apprentice relied 
be W conti- ſtrongly. And Caſes were cited to prave the ſeveral Points before touched, which Caſes I do not 
the Reverfon intend to recite here, becauſe they appear before in the Report of the Arguments in the firſt Suit 
continues in the Upon which Judgment was given in the 15th Year of the preſent Queen. 

Jos 338, am · And at the End the Apprentice ſaid that there was a Defect in the Pleading, which would prevent 
ende. the Reverſal of the Judgment, let the Matter in Law turn out how it might, and the Defect was, 
bay that it is not effectually ſhewn that Yyat had Iſſue alive, for if he had not (as it ſhall be in- 


in due Time, it tended that he had not, if it is not ſhewn to the contrary) then without Queſtion the King ſhall 
r be in as in his Reverter. And, Sir, the Information impeaches the preſent Plaintiffs in Error 
: Fiech o. (who were the Defendants in the firſt Suit) of an Intruſion into the Lands in Queſtion lately par- 
— vom $3- cel of the Lands and Poſſeſſions of Sir Thomas Myat Knight late attainted of High Treaſon, and 
179. the Defendants pleaded in Bar that George Moulton was ſeized in Fee, and enfeoffed Edmund Wal- 
Ang bam in Fee, who died ſeized, and the Tenements deſcended to the ſaid Thomas Waljingham 

the Defendant below and now Plaintiff in Error, and ſo he and Gillibrand as his Servant juſtified, 

and traverſed the Intruſion, and averred that George'Wyat the Son of the ſaid Sir Thomas Wyat, 

\ who was attainted, was alive. Now for any Thing that is yet ſhewn it is not material whether he 

had a Son alive or not, for it may be and ſhall be intended, for any Thing that is hitherto ſhewn, 

that Sir Thomas Wyat was ſeized in Fee, and therefore the Averment that he had Iflue is vain and 

idle. But when the Queews Attorney came and replied that Sir Thomas Wyat was ſeized in Tail 

of the Gift of the King, and that the Reverſion was in the Crown, then was the proper Time for 

the Defendants to ſhew by Way of Rejoinder that the Iſſue inheritable to the Tail was alive, to 

the Intent to inform the Court that the Land was not reverted to the Crown for Want of Iſſue, 

but as it is averred here it is in vain and immaterial, and juſt the ſame as if it had not been 

»s.P. 1 Finch fhewn at all. As if a Man brings an Action of Debt upon an Obligation, and ſays that the 
49-2 Finch 69. Defendant was of full Age and made the Deed, the Defendant may ſay that he was within Age, 
— without anſwering to the full Age, becauſe it is not effectually ſnewn, and therefore the Plaintiff 
may reply and ſay that the Defendant was of full Age, and not within Age, and ſo the Negative 

© Heath*s Max, Which ſerves for a Traverſe ſhall come in that Way. So in Aſſize if the Tenant pleads a Feoff- 
19. ment of the Father of the Plaintiff without Condition, the Plaintiff may ſay that the Feoffment 
was upon Codition, for the Breach whereof he being Heir entered, and he ſhall not traverſe the 

Simpleneſs of the Feoffment without Condition alledged by the Tenant. So in the principal Caſe 

the Information and the Bar don't miniſter any Cauſe upon which the Averment ought to be 

taken, and therefore it is as if it had not been ſhewn, in which Caſe the Crown ſhall be adjudged 
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Walſingham's Caſe. in Cam 
in by Reverter for Default of Iſſue, and then there is no Error in the former Judgment, nor does | 
the Matter in Law aforeſaid come in Queſtion. But he ſaid that he relied: not only upon this e Ante 55. 
Point, but upon the Matter before, which proves that the Crown ſhall be in by way of Reverter; 0. * 
as in Þ Auſtin's Caſe, | 1 ſonal At 

And he ſaid that in Auſtin's Caſe the Saving of all Leaſes to Strangers, which is as well in the +.,...;. T 
private Act of Attainder of Mat as in the Act of 33 H. 8. cap. 20. and of 26 H. 8. cap. 13. by the Reverfion is 
which Tenant in Tail ſhall forfeit for Treaſon the Lands entailed, could not preſerve the Leaſe Morn. 
of Auſtin, as it was there held, becauſe the Eſtate-tail, out of which the Leaſe was made, was de- for Years within 
termined by Reverter, and when the principal Eſtate is ended, all particular Eſtates derived out 1 
of it are ended together with it, for when the Eſtate itſelf is no more, nothing can be ſaved out aud commits | 
of it, becauſe there is nothing exiſting out of which any Thing ſhould be ſaved, for out of no- hin a hoc of 
thing nothing can be ſaved, and therefore ſuch Savings ought to be intended of other Leaſes than Land is given to 
of thoſe which are derived out of the Eſtates determined. © And he reſembled theſe Sort of Sav- regent 
ings to a Saving or Proviſo which is in the Act of 1 Mary, which declares that the pretended, Act Pen faving all 
of Attainder ol Thomas Duke of Norfolk, made in 38 H. 8. for certain Cauſes ſhewn in the ſaid gens, the Lene 
Act of 1 Mary was no Act, but utterly void, in which Act of 1 Mary there is a Proviſa that the pf 4; cannot be 
ſaid Act ſhall not extend to take from the Patentees of King Hen. 8. and of Edw. 6. any Lands Lerne tall, out 

or Tenements which thoſe Kings had by the Attainder of the ſaid Duke, and which they had 3 ich it is 
nted to others, but that the Eſtate and Right of ſuch Patentees ſhall be ſaved, as if the ſame . 33 
Act of 1 Mary had not been made. Which Proviſo and Saving ſerved to * pleaſe many of the EG 
ignorant Patentees who were Members of that Parliament, but in Fact it was utterly void, for if the Leaſe i te. 
the ſuppoſed Act of Attainder was void, as the ſaid explanatory Act of 1 Mary declared it to be, 2 __ 
then the Crown never had any of the Lands of the Duke by any Attainder of him, in which Caſe be intended of 
all Patents of ſuch Lands made by the ſaid Kings were void, and therefore the Proviſo or Saving or fefa 
was void, becauſe it could not ſave to them that which they had not, and he ſaid it was a © flat- derived out of 
tering Proviſo, which ſerved to make Fools merry. And to the like Purpoſe he cited a Caſe be- er terer- 

tween Unton and Hyde, which was in the King's Bench upon a Writ of Error in the Time of the Lit. R. 44. 
preſent Queen, in which he himſelf argued, where in the Statute of 34 H. 8. cap. g. of Explana- 

tion of laſt Wills of Land (in which it is declared that by the Act of 32 H. S. of Wills, a Will... 

ſhall be taken to be good for two Parts of the Land held by Kaight's ſervice, altho* it be made Moor 3%. 

of the whole) there is a Proviſo that the ſame Act of 34 H. 8. ſhall not extend to the Will of N. 3 

Thomas Unton, which was made after the firſt Act of 32 H. 8. and before the explanatory Act of a Saving in an : 

234 H.8. and Hyde claiming the two Parts by the Will obtained Judgment in the Common Pleas — . _ 

in a Writ of Partition for the two Parts, whereupon Sir Edward Unton Knight being Heir to repugnant tothe 

Thomas Unton, apprehending that the Will was void, becauſe it was made. of the whole Land, 1 gf 

and that he was at Liberty by the ſaid Proviſo to ſay ſo, brought a Writ of Error, and it was Kelw. 174. pl. 4. 

adjudged that it was not Error, and therefore that Error was marked in the Roll as of no Weight, 4 Seco. 4.b 

(but other Errors delayed the Affirmance of the Judgment) ſor when the Act of 34 H. 8. ex- Palm. 125, TE 

plained and declared that Wills made of the whole Land after the Act of 32 H. 8. and after the 9 

ſame explanatory Act allo ſhould be good for two Parts, the Judges could not ſay otherwiſe; , p, L | {| 

from whence it follows that the Proviſo touching the Will of Thomas Unton could not be of any 3 Keb. 235. 0 

Avail to Sir Edward, nor gave him any Power to diſpute the Validity of the Will as to the & See the Cee ; 

two Parts, for to have diſputed that would have been flying directly in the Face of the Act. 2 

So by the ſame Reaſon in Auſtin's Cafe the Act which hath made the Reverter hath deſtroyed the B. V. C. 9485. 

Force of the Saving. Whetefore it was prayed that the Judgment might be affirmed. Dy. x50. pl. Lg. 

And after theſe Arguments Day was given until the ſecond Saturday in Eaſter Term next fol- 7s. 1 4. 

lowing, and in the mean time the Lord Treaſurer deſired the Juſtices to take the Matter and 1 

the Arguments into Conſideration. And in the Vacation next following this Term, viz. on Thur „ 
day the 19th Day of February in the 21ſt Year of the Reign of Queen Elizabeth, died Sir Nicholas 
Bacon Knight, of the County of Szffolb, and of the Society of Grays-Inn, a Man of great Elo- 

quence, Gravity, and Wiſdom, who then was, and during all the Reign of the ſaid Queen li- 

zabeth had been, Lord Keeper of the Great-Seal, and before that was Attorney of the Court of 

Wards. In whoſe Place Thomas Bromley Eſquire, born in the County of Salop, Apprentice of the 

Inner-Temple, and Sollicitor General to Queen Elizabeth, was ſurrogated, and made Knight, 

and Lord Chancellor of England. And he, and the Lord Treaſurer, and ali the Barons of the 

Exchequer, and all the ſaid Juſtices of the King's Bench, the 19th Day of May in Eaſter Term 

in the 21ſt Year of the Reign of Queen Elizabeth, aſſembled together in the Exchequer Chamber 

for the Cauſe aforeſaid, upon Account of a new Writ of Error then brought before the ſaid Lord 

Chancellor and the Lord Treaſurer upon the ſaid Matter : (For the firſt Writ of Error abated by 

the Death of the ſaid Sir Nicholas Bacon Lord Keeper of the Great Seal, for in the Writ of Error nt of Ens; 

he was named by his Chriſtian Name and Surname, and alſo by the Name of Lord Keeper of the Exchequer | 
the Great-Seal, and therefore by his Death the Writ was abated, and this new Writ purchaſed.) err 

And Error was alligned in the Matter, to which the Queen's Attorney rejoined, in nullo eſt er- the Lord Keeper, 

ratum. Which new Writ of Error, Aſſignment of Error, and Rejoinder here follow. 

* Elizabeth by the Grace of God of England, France, and Ireland Queen, Defender of the de Wat et 

Faith, &c. To her very beloved and faithful Counſellors Themas Bromiey Knight Lord Chan- Error. 

e cellor of England, and William Lord Burghley Treaſurer of England, Greeting. Becauſe in the 

* Record and Proceſs, and alſo in giving Judgment of the Plaint of a certain Information which 


* was in our Court before the Barons of our Exchequer, againſt Thomas Walſingham Knight, by 
| | | © we 


oor 709. 
Ante, 569 (e). 
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» fthe Name of Thomas Walfinghaw Eſquire, and John Gillibrand, in the Term of St. Hillary in 


+ the 11th Year of our Reign by Gilbert Gerard Eſquire our Attorney-General for us in the 


e ſame Court exhibited, by which he gave the Court there to underſtand and be informed, that 


whereas one Meſſuage or Tenement called the Curtelage of Eaſftpeckham otherwiſe called Great- 


« Peckham, 120 Acres of Land, 16 Acres of Meadow, 30 Acres of Wood with the Appurte- 
% nantes in Faſtpeckbam aforeſaid in the County of Kent, late in the ſeveral Occupations of Au- 
« thony Weldon Eſquire, * Thomas Cocks, and others, and one Meadow called Multon-mead in Eaſt. 
* peckham aforeſaid; late parcel of the Lands and Poſſeſſions of Thomas Myat Knight of High- 
& Treaſon attainted, the 19th Day of November in the 1ſt Year of our Reign, and long before, 
<« and always Aterwards in our Hands and Poſſeſſion were, and of Right ought to be, by Rea. 


* ſon of the Atkander aforeſaid, in Right of our Crown of England, as in many Records, Rolls, 


e and Remembramtes of the ſaid Exchequer more fully appeared of Record, nevertheleſs the ſaid 


. © Thomas Walſingham and Jobn Gillibrand our Laws not fearing, but our Diſinheritance intending 


* and contriving, with Force and Arms, &c, in and upon our Poſſeſſion of the Premiſſes en- 


| 4+ tered,  intruded, and made Ingreſs, and the Iſſues and Profits thereof ariſing to their own pro- 


<* per Uſes perceived and had, that Treſpaſs from the ſame 17th Day of November unto the ex- 
„ hibiting the Information aforeſaid and afterwards continuing, in Contempt of Us, and againſt 
« our Laws, wherefore our Attorney aforeſaid for Us prayed the Advice of our Court of Exche- 
60 quer aforeſaid in the Premiſſes, and that the aforeſaid Thomas M alſingbam and John Gillibrand 
e might come to our Court of Exchequer aforeſaid to anſwer Us in the Premiſſes, as it is ſaid, 
% Error manifeſt hath intervened, to the great Damage of the ſaid Thomas Walſingbam and John 
« Gillibrand, as by their Complaint we are informed: And whereas in a Statute made in a Par- 
ce Jjament of Lord Edward late King of England the third our Progenitor at WeftminFer in the 
« 21 Year of his Reign held, among other Things it. was agreed and eftabliſhed, that in all 
<« Caſes touching the King or other Perſons, where a Man complains of Error done in the Ex- 


chequer, the Chancellor and Treaſurer ſhall cauſe to come before them in any Chamber of 


Aſſignment of 
Error, 


Rejoinder in nullo 


e erratum, 


after Term 21 
Eliz. 


Council nigh the Exchequer the Record of the Proceſs out of the Exchequer, taking to them 


the Juſtices and other ſage Perſons, ſuch as to them ſeemeth to be taken, and ſhall alſo call 


e before them the, Barons of the Exchequer aforeſaid to hear their Informations, and the Cauſes 
<« of their Judgments,” and thereupon ſhall duly examine the Buſineſs, and if any Error be found 
they ſhall correct the ſame, and amend the Rolls, and afterwards ſend them back into the 
% ſaid Exchequer, that Execution thereof may be done as appertaineth, 4s in the Statute 
&« aforeſaid more fully is contained: We therefore being willing that the Error, if there be any, 
% ſhould be corrected according to the Form of the Statute aforeſaid, and that full and ſpeedy 
<« Fuſtice be done to the Parties aforeſaid in the Premiſſes, command You, that if Judgment 


be thereupon given, then the Record and Proceſs aforeſaid, with all Things concerning them, 


ce before You the foreſaid Chancellor and Treafurer in the Chamber of Council nigh the Ex- 


<«- chequer aforeſaid, called the Council-chamber, on Tueſday the 19th Day of this Inſtant Month 


« of May, you cauſe to come, to the End that you the aforeſaid Chancellor and Treaſurer hav- 


ing ſeen and examined the Record and the Proceſs aforeſaid, and having heard the Informa- 


<« tions of our aforeſaid Barons of our Exchequer aforeſaid, further in that Behalf, by the Advice 
% of the Juſtices and ſuch other ſage Perſons, you may cauſe to be done what of Right, and ac- 
<« cording to the Form of the Statute aforeſaid ought to be done. Witnels ourſelf at Weſtminſter 
e the 1ſt Day of May in the 21ſt Year of our Reign.” | 

«© At which ſaid 19th Day of May before the aforeſaid Chancellor and Treaſurer in the Cham- 
ce ber, &c. came the aforeſaid Thomas Walſing bam and Jobn Gillibrand in their proper Perſons, 
„ and immediately ſay, that in the Record and Proceſs aforeſaid, and in giving the Judgment a- 
4 foreſaid, it is manifeſtly erred in this, viz. that whereas they the aforeſaid Thomas Walſing ham and 
« John Gillibrand in the ſame Court pleaded a ſufficient Plea in Bar of the Information aforeſaid, 
< as in the aforeſaid Record appears, to which ſaid Bar the aforeſaid Attorney of the ſaid Lady 
« the Queen for the ſame Lady the Queen in the ſame Court inſufficiently replied, in Manner 
& and Form as alſo above in the fame Record is mentioned, upon which ſaid Replication they 
ce the aforeſaid Thomas Walſingham and Fohn Gillibrand demurred in Law, and that notwithſtand- 
<« ing, it was adjudged by the Barons aforeſaid that they the ſaid Thomas Walſingham and Jobn 
&* Gillibrand of the Intruſion, Treſpaſs, and Contempt in the Information aforeſaid ſhould be 
* convicted. By Reaſon whereof and of other Errors in the Record aforeſaid appearing, they the 
cc ſame Thomas Walſingbam and Jobn Gillibrand pray that the Judgment aforeſaid may be reverſed 
« and: wholly annulled.” GawDyY. 

And the aforeſaid Attorney of the ſaid Lady the Queen ſays, that in the Record and Proceſs 
«© aforeſaid, and in giving the Judgment aforeſaid it is in nothing erred. And he prays for the 
e ſame Lady the Queen that the Court of the Lady the Queen here may proceed to the Exami- 
<« nation as well of the Record and Proceſs as of the Matter aforeſaid above aſſigned for Errors, 
* and that the aforeſaid Judgment in all Things may be affirmed.” G. GERARD. 

And it was prayed on Behalf of the Plaintiffs in Error that the firſt Record might be amended 
in the Averment that F/yat had Iſſue, and that the Queen's Attorney might confeſs it by the Re- 
plication, ſo that by that Means it might be effectually ſhewn that Z/yaz had Iſſue alive. And 
thereupon a Day was given over until the laſt Saturday in Eaſter Term in the 21ſt Year of the 
Reign of Queen Elizabeth. At which Day Anſwer was given by the Queen's Attorney that he 


would not amend the Record, but that it ſhould ſtand as it was. 3 
6 | And 
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And then the ſaid Lord Chancellor ſaid, we have taken the Record into Conſideration, and judgment affir- 
have conferred with all the Juſtices of the King's Bench, and with Sir Roger Manwood now Lord med. 
Chief Baron, who knows the Opinions of his Companions, and we are all agreed to affirm the 
Judgment below. And therefore he ordered Fanſhaw the Queen's Remembrancer to enter the 
Judgment accordingly. And the Apprentice deſired of the Lord Chancellor and of the Lord /7 
Treaſurer to know the Cauſe of their Judgment, viz. whether it was upon the Matter in Law, 
or for the Inſufficiency of the Averment that Myat had Ifſue, or for both, but they would not 
ſhew the Reaſons thereof; and the Lord Treaſurer ſaid that they themſelves knew the Cauſe 
thereof well enough, but that it was not neceſſary for them to ſhew it openly, Wherefore Judg- 
ment was given, which was entered as follows. 


At which Day in the aforeſaid Council-chamber at Veſtminſter came the aforeſaid Lord Chan- The ret: of the 
cellor and Lord Treaſurer, &c. And as well the aforeſaid Gilbert Gerard Attorney General, Record. 

&c. as the aforeſaid Thomas MWalſingbam and John Gillibrand before the ſame Chancellor and | 
Treaſurer in their proper Perſons likewiſe came. Whereupon the aforeſaid Chancellor and 
Treaſurer having ſeen and diligently examined and more fully underſtood as well the Record 
and Proceſs aforeſaid as the Matter aforeſaid above aſſigned for Error, and having heard the In- 
formatians of the aforeſaid Barons of the Lady the Queen of her Exchequer aforeſaid, and hav- 
ing taken to their Counſel in this Behalf the Juſtices and other ſage Perſons, and having had ma- 
ture Deliberation thereon, for that it ſeems to the ſame Chancellor and Treaſurer that in the ſaid 
Record and Procels and in giving the Judgment aforeſaid it is in nothing erred, it is conſidered Judgment, 
that the Judgment aforeſaid in all Things be affirmed, and ſtand in all it's Force and Effect, 

the ſaid Cauſe or Matter above aſſigned for Error in any wiſe notwithſtanding, &c. | 


And afterwards I heard that the Lord Chancellor, and the Lord Treaſurer, and the Juſtices of the Noa bene, 
King's Bench, and the Barons unanimouſly agreed that the Averment in the Bar that Wyat who was 

attainted had Iſſue alive was not eſfectually ſhewn, and that it was of no more Weight than if it had not 

been ſhewn 3 all, * But it is ſaid that they did not all unanimouſly agree in their Opinions upon the » see Hob. zog. 
Matter in Law, nn - | WY 
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Baſſet and Morgan verſus Manxel. at Serjeant's Inn. 


A Report made by an uncertain Author of Part of an Argument of Edmund Plowden 


Apprentice of the Middle: Temple, which was made by him at Serjeant's Inn in Fleet- 
Street, on Thurſday the 19th Day of October in the 61h Year of the Reign of Queen 
Elizabeth, before Sir Robert Catline Knight Chief Juſtice of England, and Sir James 
Dyer Knight Chief” Juſtice of the Common Bench, in a Caſe depending by Bill in the 
Chancery between William Baſſet and William Morgan and their Wives, Daughters to 
Sir Rice Manxel Knight and Anne his Wife, Plaintiffs, and Edward Manxel Defen- 
dant, the Matters in Law ariſing whereupon were abbreviated, and by the Order of Sir 
Nicholas Bacon Knight, then Keeper of the Great Seal, made by the Aſſent of the ſaid 
Parties the zotb Day , June 1503 in Trinity Term in the 5th Year of the Reign of 
the ſaid Queen (as appears there in the Book of Regiſter of Orders of the ſame Term fo. 74) 


were referred to be argued before the ſaid Chief Juſtic es, for their Opinions therein. 
And the Caſe was abbreviated, and the Points in Law divided as hereafter follows. 


And Note that this Report is no Part of Mr. Plowden's Commentaries, nor printed 
by his Command, but at the Requeſl of certain Students, who thought it to contain Matter 


of much Uſe, and worthy to be made public, although no Report could be obtained of the + 


whole Argument, nor of the Arguments of others upon the ſame Matter, nor of the Reſo- 
lution of the ſaid Fuſtices thereupon. 


IR Rice Manxel was ſeized to him and to his Heirs of his Body lawfully begotten of and in 

the Manors of Oxwich, Portineon, Penrice, Horton, and Nicholaſton in the County of Glamor- 
gan, and being ſo ſeized thereof, he enfeoffed William Baſſet and Thomas David ap Hoel, which 
William Baſſet and Thomas David ap Hoel together with the ſaid Sir Rice Manxel, the iſt Day of 
Fuly in the gth Year of the Reign of King Henry 8. made a Feoffment of the Premiſſes (except 
certain Parcels thereof) to John Bridges and Henry Bridges and others in Fee, to the Uſe of the 
faid Sir Rice Manxel and Anne his Wife, Siſter to the ſaid John Bridges, and of the Heirs of 
their two Bodies begotten. Which Anne died, having Iſſue by the ſaid Sir Rice Manxel one Son, 
who afterwards died in the Life of the ſaid Sir Rice, and two Daughters the Wives of the Plain- 
tiffs, after whoſe Death, viz. in the 26th Year of King Henry 8. the ſaid Sir Rice entered 
into the Premiſſes upon the ſaid John Bridges and his other Co-Feoffees, and thereof enfeoffed 
Philip Manxel and John Cradock in Fee, againſt whom one John Turbervill within ſix Weeks after 
brought a Writ of Entry in the Poſt in the Court-Marcher within which the Manors lay, who 
vouched to Warranty the ſaid Sir Rice Manxel, who entered, and vouched over the common 


Vouchee, who entered, and loſt according to the common Form of common Recoveries, and 


the Tenant and the Vouchee had Judgment to recover in Value, which Recovery of the Deman- 
dant was executed accordingly, and the Recovery was to the Uſe of Sir Rice Manxel and his 
Heirs. And afterwards the Statute of 27 H. 8. was made, which transferred Uſes into Poſſeſ- 
ſeſſion, by Force of which Statute the ſaid Sir Rice entered and was ſeized in Fee. And being 
ſo ſeized, the ſaid 7obn Bridges, being then Survivor of the Feoffees to the ſaid Uſe in Tail, 
by his Deed in the 1ſt Year of the Reign of Queen Mary releaſed to the ſaid Sir Rice in theſe 
Words, for me and my Heirs all Actions, Quarrels, and Demands which ] have againſt the aforeſaid 
Rice. And afterwards the ſaid Sir Rice Manxel by his Teſtament in Writin 
Penrice to one Mary Manxel now living for her Life, and the Reſidue of the Premiſſes deſcended 
to Edward Manxel the Defendant his Son by a ſecond Wife. And afterwards Edward Briages 
Knight who now is Lord Chandois, being Son and Heir to the ſaid 7% mn Bridges the Survivor of 
the Feoffees, entered into the Premiſſes to the Uſe of the ſaid two Daughters the Wives of the 
Plaintiffs, and Iflues in Tail of the ſaid Sir Rice and Aune his Wife; and afterwards the ſaid two 
Daughters and their Huſbands now Plaintiffs entered, upon whom the ſaid Zdward Manxel and 
Mary Manxel entered. And if their Entry be lawful or not, is the Queſtion. 


g gave the Manor of. 


And this Caſe was divided into ſeven Points. Firſt, whether or no the ancient Tail be barred * "n+ 


by the Recovery in which Sir Rice Manxel came in as Vouchee. | 


Secondly, whether or no the Uſe in Tail, by which the Plaintiffs claim, is bound by the ſame * Voit. 


Recovery. 


Thirdly, whereas it was alledged that the Recovery was executed in Lands which one Ph:lip 3 Point: 


Bennet held for Life at the Time of the Recovery and Execution, and in which the Tenants in 
the Præcipe had no Eſtate but in Reverſion in Fee-Simple depending upon the ſaid Eſtate for Lite, 
whether or no the Eſtate-Tail be barred, inaſmuch as the Execution deveſted the Eſtate in Fee- 
Simple out of the Tenants: And if it ſhall not be accounted any Execution againſt the Tenarts 
tor the ſame Land nor for the Reſidue, yet foraſmuch as the Vouchee, who was Tenant in Tail, 
had Judgment to recover oyer in Value, whether or no the ſaid Edward Manxcl, who has the 


Land by Deſcent, ſhall be remitted to the Tail, or whether the Tail be barred by the Judgrnent 
without any Execution, and if it be, then there is no Remitter. | 


Fourthly, whereas it is alledged, to prove that the ſaid Philip Bennet had an Eftate for Life, ., 
that he was Tenant at Will, and that the Words (demiſe and ts farm let to him for Life) whi. 


Were 


Point, 
ic Dy. 269. 
h pl. 20. 
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2 Michaelmas Term 6 Elizabeth. at Serjeant's Inn, 
were contained in a Deed made to him by the ſaid Sir Rice Manxel, ſhall enure as a Confirma- 
tion to him for Life, whether or no the Words are ſufficient in Law, ſo to do. Ne 

z point. Fifthly, foraſmuch as the ſaid Philip Bennet was but Tenant at Sufferance to the ſaid Jobn 


Bridges and his other Co- Feoffees at the Time of making the ſaid Deed, whether or no ſuch Deed 
made to the ſaid Philip Bennet by the ſaid Sir Rice Manxel, who was but Ceſtuy que Uſe, ſhall enure 
to enlarge his Eſtate, or if it ſnall be void for Want of Privity. | | 
6 Point. Sixthly, whether or no the Releaſe which was made by John Bridges the Survivor of the Feoffees 
to Sir Nice Manxel of all Actions, Suits, and Demands which he had againſt the ſaid Rice, ex- 
tinguiſhed the Right and Title of Entry of the ſaid Feoffees, which accrued after the Death 
of the ſaid Sir Rice. | 


7 Point, Seventhly, whether or no the dying ſeized of Sir Rice Manxel, and the Deſcent to Edward his 


Heir, ſhall take away the Entry of the ſaid Lord Chandois, the Heir to the Survivor of the 
Feoffees, to revive the firſt Uſe. | 


. 


And theſe Matters ſo divided were argued before the ſaid Chief Juſtices at Serjeant*s Inn in 
Fleet-Street, in Trinity Term in the 6th Year of the Reign of the preſent Queen, by Bell Utter- 
Barriſter on the Part of the Plaintiffs, and by Thomas Bromley Utter-Barriſter on the Part of the 
Defendants. And on Thurſday the 19th Day of October they were argued by Plowden Apprentice 
on the Part of the Plaintiffs, and by Wray Apprentice on the Part of the Defendants. 
8 And as to the firſt three Points, Plowden ſaid as follows. Foraſmuch as the firſt Point com- 
may be barred by prehends this Queſtion, viz. whether or no the Right of the old Tail, which was in Sir Rice 
_— vc. Manxel, was bound by the Recovery in which the ſaid Sir Rice Manxel being vouched entered 
Stud bn eig. into the Warranty, and vouched over, I will not argue it as a principal Point by itſelf, becauſe by 
2 fluch g. the univerſal Conſent of all Men learned in the Law it is received as a firm Bar to the Tail, and 
 20Co. 37-b. a great Part of the Inheritances of the Realm depend upon it, ſo that it would be very improper 
L 3%” to call it in Queſtion now, or to diſpute it as a doubtful Matter, and therefore I ſhall pals over 
this Point, and proceed to the ſecond, in the Diſcuſſion of which I ſhall ſhew fully the Reaſons 
and Cauſes why the Tail is bound in the firſt Point. | 
To the 24 Point, And as to the ſecond Point, viz. if the Right of the Tail in Uſe, and the Eſtate of the 
Feoffees to the Uſe, be bound by the Recovery, divers Things are to be conſidered herein. 
4 Petty Points. Firſt, if the Uſe ſhall be adjudged an Eſtate-Tail by the Statute of Veſtminſter 2. And if it 
ſhall; then, ſecondly, if the Recovery ſhall bind the Tail in Uſe by the common Law. And if 
it ſhall not, then, thirdly, if any of the Statutes concerning the Pernors of Profits will make 
the Recovery good to bind the Tail. And if none of them can do it, then, fourthly, if the 
Statute of 1 Kich 3. cap. 1. will make the Recovery of Force to bind the Tail in Uſe. . 
1 Petty Point, And it ſeems to me that neither the common Law nor any of the Acts extend to bar the Right 
A ufe in Tail is of the Uſe in Tail. And as to the firſt of the ſaid Points, it ſeems clearly that upon the ſaid 


% 


duke the E. Feoffment made to John Bridges and others the Uſe limited to Sir Rice and his Wife, and to the 
quity ef the Heirs of their two Bodies begotten, ſhall be an Eſtate-Tail within the Equity of the Statute of 
A N Weſtminſter 2. cap. 1. For it does not ſeem to be within the Words of the Act, which are, of 
20. a. Crompt. Tenements which are oftentimes given upon Condition, &c. and the Examples of Eſtates put in the 
lowd. er. Statute are of Lands only, and neither the Tenements here, viz. the Manors, nor any Lands 
9185. are given in Tail, but in Fee- Simple to the Uſe of Sir Rice and his Wife in Tail, and foraſmuch 
as neither Land nor Tenement is given in Tail, but the Lands and Tenements are given in 

Fee Simple, and the Uſe thereupon is limited in Tail, it is out of the Words of the Statute. 

Yet nevertheleſs foraſmuch as the Uſe is created out of the Land, and is taken in the Law to 

enſue the Nature and Quality of the Land, and as ſuch it is merely real, and alſo foraſmuch as 

the ſaid Statute is largely and extenſively expounded for the entailing of Things, it ſhall be taken 
RING to be an Eſtate-Tail by the Equity of the Statute rather than by the Words. As if a Man 
$ 321 Per Pro. Makes a Gift in Tail with Warranty accordingly, this Warranty is in Tail, ſo that although the 
_— = extra. Donee releaſes it, * ſuch Releaſe ſhall not bar the Iſſue, but he may well enough vouch by Reaſon 
O. Litt. 20. a. 


372. b. Sed can. thereof, causd qua ſupra. So if a Man makes a Gift in Tail by Deed, foraſmuch as this Deed 


ya concerns the Inheritance of the Land in Tail, it is within the Statute, ſo that although the 
18 5. 


Co, Liao, Donee gives the Deed to another, yet the Iſſue in Tail ſhall have a Writ of Detinue, as it ſeems 
2 Rol. R. 3460. by the better Opinions of the Juſtices in 4 H. 7. So if Copyhold-Land is granted by Copy 
RE to one and to his Heirs of his Body, this is within the Equity of the Statute de donis conditionalibus, 
9 321. as Littleton holds in the Chapter of Tenant at Will according to the Cuſtom, where he ſhews that the 
1 Iſſde ſhall have a Plaint in Nature of a Formedon in deſcender. So if a Man grants to A. and 
wh Char. to his Heirs of his Body the Office of Receiver of his Manor, or of Bailiff of his Manor, 
_ 83 with a Fee, this Office ſhall be in Tail by the Equity of the ſaid Statute, and the Donee cannot 
l. 25 re Co by his Grant thereof bar his Iſſue, becauſe it is exerciſeable in Land. * Burt if a Man will grant 
riam. Fitz. D*- to A. and to his Heirs of his Body the Office of Maſter of his Hawks, or of Maſter of his 
Lit. 333. a. Horſes, with a Fee, this is not within the Equity of the ſaid Statute, but the Surrender or other 
Vi. Act of the Donee may bar the Iſſue, becauſe the Exerciſe of the Charge does not concern Land, 


& 76, Co. Compl. Copyh. 53. 47, 43. This has been multum vexata Quæſtio, ſee Cro. C. 43, &c, Godb. 367. O. Bendl. 187, Kc. 1 Rol. Abr. 838. pl. 8. Gilb. 
Treat, of Ten. 3 Lev. 327. Quare if the Law is yet ſettled herein. Vin. Abr. tit, Copyhold F. e. per totum. f Co. Litt, 20. a, O. Bendl. 190. 7 Co. 
33. b. 1 Rol. Abr. $33, pl. 5, 7. 1 Finch 123, 124, 2 Bac. Abr. 258, 5 Co, Litt, 20. a, 7 Co, 33 b. 1 Rol. Abr. 837. 8. pl. 2, 1 Finch 126. Curſon 23. 
2 Bac. Abr. 259. | 


7 5 | | but 
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but Chattles, and does not ſavour of the Realty:  * Soif a Man for himſelf and his Heirs grants: Plowd. Orr. 
an Annuity to A. and to his Heirs of his Body, the Releaſe of the Grantee ſhall extinguiſh the ETC 
Annuity, becauſe the Body of the Grantor only is chargeable to the Body of the Grantee, and no b. 1 Rel. Abr.“ 
Land is charged with the Annuity, ſo that it does not ſavour of the Realty, and ſo is the Diver- W. — 2" 
fity. And fo here foraſmuch as the Uſe is a Confidence put in a Man touching Land, and is 2 on 23. 2 Bac, 
created out of Land, and the Land is the Foundation of it, ſo that it ſavours of the Realty, it 2 
is contained within the Equity of the Statute de donis conditionalibus; and fo it is taken by the 14 
greater Part of the Juſtices in 19 H. 8. and accordingly it has been taken ever ſince.  _ URGE 
Further, as to the Point whether or no by the common Law the Recovery here ſhall be a Bar 25.4. 
to the Iſſue in Tail, or to the Feoffees, it ſeems to me that it ſhall not. And in order to make & po" Point 
this more intelligible, I will ſuppoſe the Caſe to be that the Recovery had been againſt Sir Rice AN 


cannot bar an 

immediately, for when he came in as Vouchee, it eould not be ſtronger, as to this Purpoſe, than 1 
it ſhould have been if the Præcipe had been brought againſt Sir Rice being Ceſtuy que Uſe in Tail mon — 
in Poſſeſſion. And as to this, it is to be obſerved that © by the common Law Ceſtuy que Uſe had * * 
nothing to do with the Land, and could not meddle with it, * and if he had entered and occupied eK 4 
the Land, the Feoffees might have had an Action of. Treſpaſs or Aſſize againſt him, as it is held -- Fromich, $2 
in 5 H. 7. For the Land belonged to the Feoffees, and they were ſeized thereof, and the Ceftuy gc nee 
que Uſe had nothing to do with it, but he repoſed a Confidence in the Feoffees that they would % gue Uſe 
permit him to take the Profits of the Land, and if they would not, he had no Remedy in the {3,19 moreto 
Courts of the common Law, becauſe he had no Eſtate or Intereſt in the Land by the Judgment thn the meereſt 
of the common Law. And if the Feoffees ſuffered him to enter and take the Profits of the Wal- s h 
Land to his own Ule, yet he was but Tenant at Sufferance to them, and not able to anſwer to any Crompr. J. C. 
Præcipe quod reddat, for he had no Eſtate of Frechold, but every Præcipe quod reddat ought ro ry 
be brought againſt the Feoffees, for the Land was their's, and their Land could not be recovered , n 
againſt the Ceſtuy que Uſe, nor could his Uſe be demanded by a Præcipe. And if one had recovered b. Bo: Fog. 
the Land againſt the Ceſtuy que Uſe, and had entered, or had obtained Execution by Habere facias H. 8 
ſeixinam, and the Feoffees had been oulted thereby, they ſhould have had an Aſſize; and although o!. 4 Bro. Isis 
the Ceſtuy que Uſe was eſtopped to claim any Uſe againſt the Recoveror, becauſe he had anſwered , ee. 
and loſt as Tenant of the Land, yet when the Feoffees had re-entered, or had recovered againſt C. J. 12 
the Recoveror, they were ſeized to the Uſe of the firſt Ceſtuy que Uſe, for they could not ſay but tl. * 
that the Recovery was null and void, and they did not claim under it, but above it, from whence pl. 3. Ante 349 
it follows that they could not ſay otherwiſe but that they had the Land to the Uſe of the Ceftuy 0 
gue Uſe, as they had it before the Recovery. Wherefore it is evident that by the common Law 
neither the Land nor the Uſe could be demanded nor recovered againſt the Ceftuy que Uſe by a 
Precipe'quod reddat, and if it could, then were the Acts concerning the Pernors of Profits made 
in vain, | | 

And as to thoſe Acts they were made in order to make that good which the common Law could 3 Petty point 
not do, viz. to make Recoveries of Land againſt the Ceftuy que Uſe good and effectual againſt The Statutes 


the Ceſtuy que Uſe himſelf, and againſt the Ter-Tenants alſo ; but none of the ſaid Acts makes Pason + 


Pernors of Pro- 


any Recovery againſt Ceſtuy que Uſe good, but only ſuch Recoveries as are had upon good Title ts notenable 
paramount the Right of the Feoffees. For the firſt of the Acts is that of 1 Rich. 2. cap. g. ber 2 Tall in 
which recites in the Preamble that many People having Right and juſt Title to Lands and Tenements — 3 
are wrongfully delayed of their Rights and Actions by Gifts and Feoffments made, Sc. and allo it thoſe Statites 
recites that many diſſeixe o'hers, and make Feoffments to Perſons unknown, Fc. and it ordains and Gly echt 20 
. . . . . . . 0 Ce LA 
enacts that the Diſſeizees ſhall have their Recoveries againſt the Diſſeizors who take the Profits, which in a juſt Adtion 
is as much as to ſay, who are Ceſtuys gue Uſe, ſo that they commence their Suit within the Year aa oh; <4 
after the Diſſeizin done. So that the Preamble declares that the Miſchief which the Makers of See and wa 
the Act intended to remedy was to thoſe who had Right and juſt Title, or were diſſeized, and the i" * Hint Action 
: W n at the Suit of 
Purview gives the Remedy only to the Diſſeizees, ſo that there ought to be a Diſſcizin in Deed; one who never 


and after that a Uſe made, in which Caſe Remedy is given to ſuch Difſeizce againſt the Ceftuy que vs güde ned, 
Uſe, and a Recovery againſt him ſhali bind him and the Feoffees, and ſo this Act makes no other Right or Title 
but the Ceſtuy que Uſe able to Joſe the Land of the Feoffees in a juſt Action brought by the Diſ- A 
ſcizee, and it does not make him able to loſe the Land of the Feoffees in a faint Action brought Uſe. 
againſt him. The next Statute which was made touching the Pernors of Profits was that of 4 « vin. Abr. tit. 
H. 4. cap. 7. which enacts that the Diſſeizee ſhall bave his Action againſt che firſt Diſſeizor, during the — 
Life of the ſame Diſſeizor, ſo that the ſame Diſſeizor takes the Profils at the Time of the Suit com- 
menced, and as to other Writs, that the Demandant ſhall commence his Suit within the Year againſt 
him who is Tenant of the Freehoid at the Time of the Action accrued, ſo that ſuch Tenant takes the 
Profits at the Time of the Suit commenced. Which Act alſo gives the Action to the Diſſeizee, or 
to any other to whom an Action is accrued, againſt ſuch Ceſtuys gue Uſe ſpoken of in the Act, 
and it gives it to no others. In like Manner the A& of 11 H. 6. cap. 3. enlarges the Recovery 

of the Diſſeizees, and enacts that the Diſſeizees ſhall have all Manner of Writs grounded upon 
Diſſeizin againſt the Diſſeizors and their Feoffees, ſo that ſuch Diſſeizors and Feoffees, again whom 
the IVrits fhall be brought, take the Profits at the Time of the Writs purchaſed. All which three 
Statutes are made for the Benefit of Diſſeizees who have good and lawful Cauſe of Action, in 
order to raiſe up to them a certain 1enant who ſhall be able to anſwer their Demand, fo that 
their Recovery ſhall not be defeated by Non- Tenancy in him againſt whom the Recovery was. 
Bur Cetuy que Uſe is not enabled by theſe Acts to loſe the Land of the Feoffees at the Suit of one 
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who never was diſſeized, and never had Right or Title, but whoſe Suit was merely faint, for if 
the Right of him who recovers be not above the Right of the Feoffees, the Feoffees ſhall falſify 
his Recovery, and ſay that as the Ceftuy que Uſe cannot give the Land of the Feoffees to another, 
no more can he bind them by a faint Recovery againft him, which is no other than his own Act, 
inaſmuch as the Recoveror has no Right; and the Acts were not made for the Benefit of the 
Ceſtuy que Uſe, nor to give him Power to do what he would with the Land, but only for the Bene- 
fit of him who had Right and Title to the Land above the Uſe and Eſtate of the Feoffees, and 
not under it, So that faint Recoveries are out of the Purview of theſe Statutes, and remain at 
the common Law, for which Reafon they ſhall be merely void. And ſuch is the principal Caſe 
here, for John Turbervill had no Right to the Land, but his Recovery was upon faint Title, and 
ſo it ſhall be intended by the Caſe, for which Reaſon theſe Acts concerning the Pernors of Profits 
will not enable Sir Rice Manxel, ſuppoſing that the Præcipe had been brought immediately againſt 
himſelf, to bind himſelf or the Feoffees by ſuch faint Recovery, And fo the Law ſtood until the 
Statute of : Rich. 3. cap. 1. was made. 

Tester And as to that Act, it gives greater Power to the Ceſtuy que Uſe than he had before by the com- 

R. 3. cap. 1. mon Law, or by the other Statutes. For beſides that all his Feoffments, Gifts, Releaſes, Grants, 

Cotes que Uſe ie Leaſes, &c. are by that Act made firm and ſtable, it ordains that all Recoveries had againſt Ceſtuy 

Tail to bar the que Uſe ſhall be good and effetual, Sc. which Word (all) being general admits of no Exception, 

Vic by Tenn. but comprehends faint Recoveries as well as Recoveries upon good Title, for a faint Recovery is 

nidn Recovery, a Recovery, and in the Words (all Recoveries) every particular Recovery is contained, for in 

do che be claim the univerſal every ſingular is comprehended. So that this Act enlarges the Ability of the Ce/tuy 
as Heirs to the oye UTſe, and amplifies and extends his Power, by making as well faint as lawful Recoveries had 

49 againſt him to be good and effectual. | 

Tail bytheForm But although the Act makes ſuch faint Recoveries to be good and effectual, yet it may be aſked, 

by that Statute Againſt whom ſhall they be good and effectual? To this 1 anſwer, that the Act itſelf ſhews this 

they oughtto . under the Word (again t), which is there repeated in two ſeveral Places. The firſt (againſt) is 

888 thus, viz. againſt ihe Seller, Feoffor, Donor, or Grantor, and his and their Heirs claiming the ſame 

« Vin. Ab. tit. Only as Heir or Heirs to the ſame Seller, Feoffor, Donor, or Grantor, and every of them. And al- 

Uſes. W. a. pl. 1. though it is made good againſt the Seller, Feoffor, Donor, or Grantor, and here there is no 

in Notis. Seller, Feoffor, Donor, or Grantor but the Ceſtuy que Uſe, who is in the Place of Tenant, yet 
he is taken within the Equity of the Act, foraſmuch as the Act before makes good all Recoveries 
had againſt him, ſo that if the Cæſtuy que Uſe, againſt whom the Recovery is had, ſhould not 
be contained in the Word (againſt), then the Sentence thereof would not be as full as the 
Sentence of the other Words, viz. he Seller, Feoffor, &c. but it would be imperſect, which 
ſhall never be preſumed to be the Intent of the Makers of the Act, but they intended that Reco- 
veries ſhould be good againſt Cæſtuy que Uſe, as well as his Feoffment ſhould be good againſt 
him. 

v mia. d But this (againſt) makes the Recovery good againſt no Heirs but ſuch as claim the ſame only as 
Heir or Heirs to the ſame Seller, Feoffor, Sc. And the Heirs in Tail here, viz. the two Daughters 
who are the Wives of the Plaintiffs, don't claim only as Heir to Sir Rice, but as Heirs of the 
Body of Sir Rice and his Wife by the Form of the Gift, and ſo the Gift is the principal Part of 
the Title of every Heir in Tail. For in a Quare Impedit the Plaintiff ought to allege Preſentment 
in him from whom he claims, and if the Iſſue in Tail brings a Quare Impedit, it is not a ſufficient 
Title for him to alledge Preſentment in the Donee, but he ought to alledge Preſentment in the 
Donor alſo, for from him he derives his Title, and he does not claim only as Heir, for none 
does ſo but the Heir in Fee-Simple, but he claims as Heir of the Body by the Form of the Gift, 

<H.2R.3- and the Gift and the Deſcent together make his Title. So if the Iflue in Tail brings a Formedon, 

NS Rb and the Tenant vouches, and the Demandant will counterplead it, he ought to ſay that neither 

3. H. a Ed 4. the Vouchee nor any of his Anceſtors, whoſe Heir he is, ever had any Thing after the Gift, and 


| —_— it is not ſufficient to ſay, after the Time of him of whoſe Seizin he demands, as it is adjudged 


— 


Voucher 7- in 2 R. 3, and 21 Ed. 4. for the Gift is the Demandant's Title, and he ought to counterplead 
„ the Eſtate of the Vouchee and of his Anceſtors after it. And if the Father is Ceſtu) que Uſe for 
Life, the Remainder to the Son and Heir apparent in Fee, a Recovery againſt the Father ſhall 

not bind the Son, for he claims the Uſe by the Remainder, and not only as Heir. So if I ſell 

Land, and all Evidences concerning the fame Land only, the Vendee ſhall not have Evidences 

ent . e. which concern the ſame Land and other Land alſo, 4 So if the Father in Conſideration of Money 


paid to him, and of the Marriage of his Son, covenants by Deed that from thenceforth he will 
ſtand ſeized of his Land to the Uſe of himſelf for Life, and afterwards to the Uſe of his Son, 
and the Heirs of his Body, and the Deed is not enrolled, the Uſe and Poſſeſſion of the Land is 
changed thereby, and yet the Statute of 27 H. 8. of Inrollments enacts that no Land] ſhall paſs, 
alter, or change from one to another, where any Eſtate of Freehold ſhall be made, or any Uſe thereof, 
by Rea ſon only of any Bargain and Sale, unleſs the ſame Bargain and Sale be inrolled within fix Months, 
Sc. but here the Uſe is not made by Reaſon only of a Bargain and Sale, but by Reaſon of a 
Marriage alſo. So the Statute of 32 H. 8. cap. 37. enacts that Executors may diſtrain in the Land 
for the Arrearages of Rent, as long as the ſame Land ſhall continue in the Poſſeſſion of him who ought 
to pay the ſame Rent, or of any other Perſon claiming it only by or from the ſame Tenant by Deſcent, 
Cora ce. yet if Tenant in Tail with Remainder over dies, the Rent being in Arrear, and the Iſſue 
a be. in Tail enters, he ſhall not be diſtrained for the Rent, for he does not claim the Land only from 
his Father by Deſcent, but by the Deſcent and by the Gift alſo, and ſo not only by the Deſcent, 


tor 
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for the Word (only) is excluſive of every Plural. So in the principal Caſe the Wives of the Plain- 
tiffs don't claim only as Heirs to Sir Rice, but as Heirs to Sir Rice and his Wife by the Form of 
the Gift, which Gift is the principal Part of the Title, and therefore they are not in the Number 
of thoſe who are comprehended under the firſt (againſt). 

And as to the ſecond (againſt), the Words thereof are, aguinſt all others having or claiming any 
Title or Intereſt in the ſame only to the Uſe of the ſame Seller, Feoffor, Ec. or his or their ſaid Heirs, 
at the Time of the Bargain, Sale, Covenant, Gift, or Grant made. Which Words in fome Mea- 
ſure ſtand in Need of an Expoſition, for where it is ſaid, to the Uſe of the Seller, Sc. or his or 
their Heirs, by the Letter it ought to be to the Uſe of him only, or to the Uſe of his Heirs only, 
ſo that if it be to the Uſe of him and his Heirs, it is out of the Words, but yet it is within 
the Intent of the Act. For if-the Act ſhould be taken literally, it would have no Senſe in it as 
to the Heirs, for the Feoffees c:nnot be ſeized to the Uſe of the Heirs of the Seller at the Time 


of the Sale, becauſe the Seller can have no“ Heir as long as he himſelf lives, for the Name of , e bre 


Heir is given to a Man in reſpe& that his Anceſtor is dead; and therefore if we would make vive. 


Senſe of it, it ought to be taken to the Uſe of him, or to the Uſe of him and his Heirs, at the 
Time of the Sale. And every other Eſtate, as an Eſtate for another's Life, and the like, are 
taken within the Equity of the Act. 

But the Heirs limited in this ſecond (againſt) are the like Heirs as are contained in the firſt 
(again), for the Words are, to the Uſe of the Seller, Cc. or his or their ſaid Heirs, which Word 
(aid) being a Relative has Relation to the Heirs mentioned in the firſt (again), and thoſe are, 
Heirs in Fee-fimple, as is ſhewn before. For if I give Black- Acre to A. 75 Life, the Remain- 
der to B. for Life, the Remainder to the Heirs Females of the Body of A. and by the ſame Deed 
I give White-Acre to the ſame A. for Life, the Remainder to C. for Life, the Remainder to the 
ſaid Heirs of A. this ſhall be to the Heirs Females of his Body, by the Relation of the Word 
(/aid). So here the (ſaid Heirs) ſhall be Heirs in Fee-ſimple, for the Heirs in Tail does not 
claim only as Heir, as it has been ſaid. * And if the Feoffees were ſeized to the Ufe of A. for 


Life, and afterwards to the Uſe of B. and his Heirs:in Fee-ſimple, and B. enters and makes 34. boy 
Feoffment in the Life of A. the Cefuy que Uſe for Life, this Feoffment does not bind the Feof- Uſes 44 B. N. O. 


fees, becauſe they had not nor claimed the Land only to the Uſe of the ſame Feoffor at the Time 4 
of the Feoffment, but to the Uſe of another for Life firſt, and afterwards to the Uſe of the Feof-V® 29. 
for. And ſo in the principal Caſe, after the Death of Sir Rice Manxel the Feoffees do not claim 


only to the Uſe of the Heirs of him againſt whom the Recovery was had; but to the Uſe of the 
Heirs in Tail, who are other Heirs, and therefore after the Death of the ſaid Sir Rice the Heir of 
the Survivor of the Feoffees may enter to revive the Uſe in Tail, becauſe he is not bound to 
claim the Land to the Uſe of ſuch Heir; and then if he is out of the Words of the Act, he is 
out of the Intent of it, for the Word (only) was put in vain, if by the Equity of the Statute he 
ſhould be included, and in 19 H. 8. and alſo in 4 H. 7. it is the better Opinion that the Heir in 
Tail neither by the Letter nor by the Equity of the Act ſhall be bound by a Recovery or Feoff- 
ment made by his Anceſtor, and as he ſhall not be bound, no more ſhall the Feoffees, but they 
may well enter after the Death of the Tenant in Tail to revive the Uſe in Tail in the Iſſue. 
And thus far I have argued (for the clearer Apprehenſion of the Matter) upon a Suppoſition 


and by Way of Admittance that the Præcipe had been brought immediately againſt Sir Rice Manxel 


himſelf, and that he had not come in as Vouchee, but had been Tenant in Uſe in the Action. Now 


I ſhall examine whether or no there is any Diverſity, as to the Recovery, when Sir Rice, who 


was Cefuy que Uſe in Tail, came in as Vouchee, and when the Præcipe was brought immediately 
againſt him, being Ceſtuy que Uſe. And as to this, it ſeems to me that if the La be ſo as I have endea- 
voured to ſhew before, ſuppoſing that the Recovery had been had againſt Sir Rice being Cefuy que Uſe 
in Tail in Poſſeſſion, ſo and in the ſame Manner ſhall the Law be to all Purpoſes, and not a Jot more 
ſtrongly, when he came in as Vouchee, for when he came in as Vouchee, he came in upon the ſame 
Poſſeſſion which he had before, and upon no other, and to warrant that Poſſeſſion, and no other, 
and upon ſuch Poſſeſſion he vouched over. For when a Man is vouched to Warranty, and 
comes in, and enters into the Warranty, the Law preſumes that he parted with his firſt Poſſeſ- 
ſion with Warranty, and comes in now to warrant the ſame Poſſ-ſſion, or elſe that he would not 
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enter into the Warranty, but would counterplead it; for he might demand a lien if he would, d via. Dy. 367. 


and if the Tenant ſhews a lien, he may counterplead it if it is not true, and if he did not make pl. 41. 


it; but if without demanding a ien he enters into the Warranty, who can ſay that there was no 


Warranty ? Certainly none can ſay fo, for the Tenant who has vouched him to Warranty cannot ſay ic y,uchee en- 
but that there was a Warranty, the Vouchee cannot ſay but that there was a Warranty, inaſmuch ten into War- 
as he hath entered into the Warranty to warrant the Land, the Heir of the Vouchee, for the demlnding 2 
Salvation of the Land which ſhall be rendered in Value, cannot deny the Warranty, for no Land te, 5 . 


ſhall deſcend to the Heir without Render in Value but Land in Fee-ſimple, and as the Anceſ- y chat chere 
tor may alien the Land in Fee-fimple, and by that Means defeat the Heir of it, ſo may he dona ne Warran- 


any other Act which ſhall take it from the Heir, ſo that there is none, who is Privy to the Record, Jug the Lax 


who hath Cauſe to deny the Warranty. Alſo no Stranger ſhall deny it, becauſe the Law — 
preſumes, when any one enters into the Warranty, that there was a Warranty in Deed, and that 

it was made upon a Feoffment or Grant of ſuch Eſtate as the Vouchee had before, and therefore 
no Stranger ſhall deny it. i : „ 

Bot perhaps it may be objected, that altho' the Law will preſume ſo when the Matter ſtands 
indifferent, yet here the Caſe is put that Sir Rice made a Feoffment, and it is not expreſſed that 


it 
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ranty, and that Sir Rice came in as Cefuy que Uſe, and that he vouched over of ſuch Eſtate, and 
ho other, when in Fact the Caſe is put otherwiſe, ſeems very unreaſonable; Sir, to this I anſwer, 
that whether Sir Rice made a Feoffment without Warranty to the two who were the Tenants in the 
Precipe, or whether they diſſeized him, and no Warranty was ever made, and be the Caſe 
preciſely ſo put, nevertheleſs when Sir Rice entered into the Warranty, the Law would not ſuffer 
any Man, whether a Privy or a Stranger, to fay otherwiſe but that there was a Warranty in Deed, 
and that it was annexed to a Feoffment or other Eſtate of Freehold, and that Sir Rice the Vou- 
chee came in in ſuch Sort, and that he was in in the like Degree to all Purpoſes as he was before 
the Warranty made. And herein the Law is grounded upon a yery reaſonable Preſumption, for 
when a Man is vouched, and enters into the Warranty, no reaſonable Perſon can adjudge other- 
wiſe but that he has juſt Cauſe ſo to do, for by ſuch Act the Vouchee binds himſelf to warrant 
the Land, and to render as much in Value as the Land in Demand is, if he cannot bar the De- 
mandant. And becauſe ſuch Act tends meerly to the Vouchee's own Diſadvantage, and it is to 
888 be preſumed that no Man will prejudice himſelf without Cauſe, therefore the Law gives Credit 
Credit to — to his Act, and believes that there is a Warranty, inſomuch that it will not ſuffer any one to ſa 
_—_ * to the contrary. And there are many other Caſes in our Law, which are founded upon the like 
his own Diſad- Preſumption. As if a Præcipe quod reddat be brought againſt one for 20 Acres, and he comes 
3 — P. in, and pleads Jointenancy with another by Deed ſhewn, altho* the Deed and the Plea be falſe, 
2 Finch 39, yet the Demandant cannot give any Anſwer to it, becauſe when the Demandant by his Writ ad- 
mits him to be Tenant of the whole, and he ſays that he is Jointenant with another, that other 
(if it be falſe) may eſtop the Tenant by this Record from ſaying contrary to his Affirmation, 
« x Finch ag. and thereby he ſhall gain the Moiety of the Land againſt him who pleaded the Jointenancy, and 
Vin. Abr. tit. therefore foraſmuch as Men are not uſed to lie to their own Diſadve#ntage, and this Plea, if it 
- A was not true, was meerly to the Tenant's own Prejudice, the Law, upon a Preſumption that it 
was true, would not admit the Demandant to anſwer and deny it, but the Writ ſhould have a- 
bated preſently by the Common Law, but now by the Statute de conjunctim feoffatis this Matter 
is remedied; ꝭ but Jointenancy by Fine remains not yet remedied, as it is taken in 29 Ed. 3. 
where in a Formedon the Tenant alledged Jointenancy with his Wife by Fine, and the Deman- 
o H. 20 Ed. 3. dant ſaid that the Tenements were not compriſed in the Fine, and the Writ abated by Award, 
28. a. Fitz, becauſe no Anſwer is to be received againſt the Plea, in reſpect of the Credit which the Law gives 
Maintenance *© to it for the Reaſon aforeſaid. So in Replevin if the Lord avows upon the Plaintiff as upon his 
66. a. per King. very Tenant, and the Plaintiff diſclaims to hold of him, the Lord ſhall not be received to give 
_ any Anſwer to this, but ſhall be condemned preſently, whether it be true or not, and the Plain- 
T. 23 H. 7, y . . . . . , . . 
27. b. per Kalli tiff ſhall recover his Damages againſt him, for the Law gives Credit to the Diſclaimer, inſomuch 
x Finch 26. that if it is not true, the Lord ſhall recover the Land by Writ of Right upon Diſclaimer, and there- 
fore the Law ſays that the Tenant will not tell a Lie upon the Price. So in a Præcipe quod red- 
dat if the Tenant ſays that he is Villain to J. S. and holds the Land of him in Villenage, the 
13 Writ ſhall abate preſently, and the Demandant ſhall not be received to give any Anſwer to it, 
v2 Finch 28. altho' it be falſe, becauſe by the Plea the Tenant has bound *© himſelf and his Blood to perpetual 
Intendment A. Bondage, which the Law preſumes he would not do if it was not true, and when there is ſuch 
E. eg in AC manifeſt Argument of Truth, the Common Law ſays that is needleſs to bring it to a Trial, for 
_— Af. pl. which Reaſon it gives Credit to it as to the Goſpel : But now this Caſe is remedied by the 
— * IO: Statute of 37 Ed. 3. cap. 17. by which an Averment is given to the Demandant againſt ſuch Ex- 
ception. 85 if a Man becomes an Approver, and appeals others, the Law takes it as an Indict- 
ment, and gives as great Credit to it as if it had been found by a Jury of 12 Men, becauſe he 
cannot appeal others unleſs he firſt confeſs that he himſelf did the Felony with them, for which 
e H4r Ed.3. he ſhall be hanged, and the Law preſumes that no Man would make ſuch Confeſſion if it was not 
co. tar 124. b. true in reſpect of which Preſumption the Law looks upon ſuch Appeal to be as true as an Indictment. 
From which Caſes we ſee that the Common Law accepts divers Aſſertions and Allegations as a 
oſitive Proof, which, tho' not proved, none ſhall impugn, and this it does in reſpect of the 
Loſs which the Party, who aſſerts the ſame, ſhall ſuſtain if they be not true; and becauſe it is 
the natural Principle of Mankind to act and ſpeak according as it ſuits beſt with their own In- 
tereſt and Advantage, and not otherwiſe, and as the common Proverb is, If a Man will gabber, 
he will gabber for Gain, for this Reaſon in all theſe Caſes the Law judges it to be needleſs and ſu- 
perfluous to bring to Trial ſuch Acts or Allegations which are done or affirmed by him who will 
receive Prejudice thereby, for the Diſadvantage which he will ſuffer from them is the Reaſon why 
the Law gives ſuch Credit to his Words and Acts. So here when the Vouchee enters into the 
Warranty, and thereby hath bound himſelf to render in Value if he cannot bar the Demandant, 
the Cauſe of the Warranty is not examinable by a Privy or a Stranger, becauſe the Law believes 
that he has juſt Cauſe for entering into the ſame, and preſumes that otherwiſe he would not have run 
ſuch a Riſque as he has done. And therefore if one enfeoffs me with Warranty, and I am dit- 
ſeized, and the Diſſeizor being impleaded vouches me, and I enter into the Warranty as if the 
Warranty had been between him and me, I may vouch my Feoffor, and bind him to war- 
rant to me againft his Will, for it is no Plea for him to ſay that there is no Warranty between 
the Tenant in the Præcipe and me. So if in ſuch Caſe I had been Tenant in Tail at the Time of 
the Diſſcizin, I might have vouched my Donor; for every one who comes in to Warrant, and 
enters into the Warranty, ſhall be adjudged in of his firſt Poſſeſſion, and in whatſoever Degree 
8 | 
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he was in before, in the ſame Degree he, being Tenant by the Warranty, is in, and in no other, When the Vou- 
And therefore it the Intereſt or Eſtate which Sir Rice Manxe! had before was as Ceſtuy que Uſe, <3 ring 
he, being Tenant by the Warranty, was in in the ſame Intereſt and Eſtate, and was to all Intents is in of the fame 
in the ſame Degree as if the Præcipe had been brought immediately againſt him then being Ceſtuy * 
que Uſe, and if the Recovery immediately againſt himſelf, being in of ſuch Eſtate, ſhould not bee, to all In- 
have been any Bar, no more {hall it now, and if it ſhould have been a Bar againſt him, being in A 
of ſuch 7 ſtate, ſo ſhall it be now, for after that he is entered into the Warranty, he is in to all Reſ- Rec, 23. 
pects of his firſt Eſtate. And to prove that every Tenant by the Warranty is in of his firſt Eſtate, * WSN 

I ſhall recite divers Caſes directly tending to this Point, whereof one is in *8 4ſs. pl. 36. and 8 Af pl. 36. 
ends in 9 Aſs. pl. 3. where it appears that in an Aſſize of Mortdancefor brought againſt Huſband , 3- 
and Wife for certain Land, the Huſband made Default, upon whoſe Default the Wife was re- Bro, 10% 
ceived, and vouched to Warranty a Vicar, who entered into the Warranty, and ſaid that he was 

Vicar of the Church of S. and found his Church ſeized of the Tenements as parcel of his Vicar- 

age, and he prayed in Aid of the Parſon, Patron, and Ordinary, to which it was ſaid that he 

himſelf confeſſed that he was not ſuch againſt whom a Writ would lie to demand the Tenements; 

and he entered into the Warranty by his own Deed, whereby he had made Diſheriſon to the 

Parſon ; but at laſt che Aid was granted, whereby it is to be obſerved, that altho' he came in by 

his own Warranty, and upon an Eſtate made by him in * Fee (for any Thing which appears in q | 
the Caſe to the contrary), yet when he entered into the Warranty, he was in the ſame Plight as Mich. 5 24. © 


he was before the Warranty made, and if he had vouched over, the Land recovered in Value 3*: l. 20. chere 


# 2 > : that 
ſhould without Doubt have come in Succeſſion to his Succeſſors Vicars of the ſame Place. © So * Bis dds 


in 41 Ed. 3. there is a Caſe where Tenant by the Curteſy granted over his Eſtate with Warranty, o the Huſband 
and an Aſſize of Mortdanceſior was brought againſt the Grantee, who vouched the Tenant by the forithe Life of 
Curteſy, who came in, and entered into the Warranty, and prayed in Aid of his Iſſue, and be- 'b* Viczr, and 
cauſe he was within Age, he prayed that the Parol might demur, and there it was debated whe- mate a Feoff. 
ther he ſhould have Aid of the Iſſue or not, and it was the clear Opinion in a Manner that he ment in Fee to 
ſhould have Aid, wherefore the Demandants counterpleaded it; in which Caſe it is worth . 
Obſervat on that the Tenant by the Curteſy had Aid, where he was not Tenant for Life, nor had i Af. 5. 
any Thing in the Land, but his Eſtate was granted over, and yet he had Aid as if his Eſtate had e H. 41. xa. 3. 
continued in him, but the only Reaſon thereof was, for that he came in as Vouchee, in which 7: b. Fit. Coun- 
Caſe he ſhall be in to all Purpoſes as he was when he had the Land, for when he is Tenant by W 
the Warranty, he is in the like Plight as if he had held his firſt Eſtate, and as if the Præcipe had 

been brought immediately againſt him having the ſame Eſtate, in which Caſe he ſhould have 

had Aid, and ſo ſhall he now. Alſo in 43 Ed. 3. there is this Caſe, viz; two Coparceners 47. 43. Ed. 3; 
made Partition, and afterwards one of them enfeoffed her Son and Heir apparent of her Part, 23. b. Fitz. 
and died, the Son enfeoffed a Stranger with Warranty, and died, having a Son, the Stranger J 2. Bre f. 
was impleaded in a Precipe quod reddat, and vouched the Son of him who made the Warranty to A4 27. Co. Lit. 
him, who came, and was bound to Warranty by the Deed of his Father, and he entered into“ 
the Warranty, and prayed in Aid of the Heir of the other Coparcener, and becauſe he was with- 

in Age he prayed that the Parol might demur, and it was there debated whether he ſhould have 

Aid, or not, and the Feoffment which the Grandmother made to the Father was objected as an 
Impediment thereto, but notwithſtand'ng that or any other Matter, it was the Opinion of the 

Court that he ſhould have Aid, and the Court ſaid to the Demandant that if he would not ſay 

any Thing elſe, he ſhould have the Aid preſently : In which Caſe there are two Things very ob- 

ſervable, firſt, the Reaſon why the Feoffment of the Grandmother made to the Father did not 


take away the Privity of the Partition, which is the Salvation of the Warranty paramount, for 


if a Man has an Eſtate in Fee with Warranty, and enfeoffs a Stranger with Warranty, and dies, 


and the Feoffee vouches his Heir, the Heir ſhall deraign the firſt Warranty, © but when he en- 


f e S. P. 1 Fincl 
feoffs his own Son with Warranty, and dies, this Warranty which the Father made to the Son 3s. > Finch 55. 


is periſhed and gone, becauſe it deſcended upon himſelf, and he cannot vouch himſelf by Reaſon Wins Max fes. 


of a Warranty of Fee-ſimple, and inaſmuch. as he cannot do that, he ſhall vouch in reſpect of FED 
the firſt Warranty; and if the Law was otherwiſe, it would be very unreaſonable, for if the Law 
ſhould ſuffer him to vouch himſelf in reſpect of the Warranty of the Father, then when he came 
in as Vouchee, he might deraign the Warranty paramount as well as he might if a Stranger had 
vouched him, and the Law, which will not ſuffer him ſo to do for the Sake of avoiding Cir- 
cuity of Voucher, ought in Reaſon to give him ſome other Means to deraign the Warranty para- 
mount, or elſe the Warranty paramount would be gone, and ſo the Inheritance would be loſt 
thro* the Defect of the Law, which would be very unreaſonable ; and the other Means which the 
Law gives him is to deraign the Warranty paramount immediately, which is the Method ordain- 
ed by the Law for the deraigning of the Warranty paramount, and this is the Reaſon of Finch- 
den Chief Juſtice, in the ſaid Caie, which is agreeable with other Books in this Point : So that in 
that Caſe the Feoffment was no Impediment to his having Aid of the other Coparcener to deraign 
the Warranty paramount. The other Thing obſervable in the ſaid Caſe, and which comes nearer 
to our own Purpoſe, is, that the Vouchee had Aid of the Coparcener for the Land which his 
Father had aliened to a Stranger in Fee-ſimple, and in which he had nothing, but the Cauſe there- 
of was the Warranty, which made him, being vouched, to be in the ſame Degree as his Father 
was before the Feoffment, and to recover in Value againſt the other Coparcener in the ſame Man- 
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M. 1 l. 4. ner as if he had been Tenant immegiately. So in the Cale of 11 H. 4. in a Cui in vita, the 
+>. b. Fiz. one Coparcener of Gavelkind-land, after Partition, made a Feofment, and took back an Eſtate 
Aid 14. Bro, 2. in Fee, and was impleaded, and by the better Opinion he could not have Aid of his Coparcenex, 
becauſe he was out of the Courſe of Coparcenary; but if he had, taken back but an Eſtate for 

Life, and had prayed in Aid of the Feoffee, and the Feoffee had vouched him to Warranty, then 

be ſhould have had Aid of his Coparcener, as it is there put: And ſo if the Feofite had retained 

the Land, and had been impleaded, and had vouched the Coparcener who enfeoffed him, there 

he, as Vouchee, ſhould have had Aid of the other Coparcener, as it is there put, notwithſtand- 

ing that he hath nothing in the Land, becauſe he, being Vouchee, is in his former Degree, as it is 

ſaid before. And as in theſe Caſcs it is evident that the Vouchee ſhall be adjudged in of his for- 

mer. Poſſeſſion, and as immediate Tenant thereof, ſo ſhall Sir Rice Manxel the Vouchee be ad- 

judged in here as Ceſtuy que Uſe in ſuch Form as he was before the Fcoffment. And if a common 

Recovery with Voucher had immediately againſt him ſhould not have been a Bar to his Iflues in 

Tail, nor to the Feoffees after his Death, no more ſhall this Recovery, in which, he was vouched, 

be a Bar to them. And by the Cales above recited. the Reaſon is made manifeſt in the common 

v Vin. Abr. tit. Caſe, viz. * if Tenant in Tail of Land makes a Feoffment, and a common Recovery: is had a- 


Recovery com- 


mon O. bl. «. gainſt the Feoffee, who vouches the Tenant in Tail, who vouches over, the Tail ſhall be barred, 


becauſe when he comes in as Youchee, he ſhall be in the Degree of Tenant in Tail, and the Re- 
compence in Value which he hath or may have ſhall go in Tail, and therefore ſuch Manner of 
c M. 12 Ed. 4 Recovery is the moſt ſure Way to bar the Tail. For it a Precipe quod reddat is brought immedi- 
TP ately againſt him ro whom the Land is entailed, who vouches, and the Vouchee makes Default, 
Fauxer de recov. and ſo a Recovery is had according to the common Courſe, there if the Tenant in Tail at the 
nada of Timt of the Recovery is not ſeized of the ſame Tail, but of another Tail, or of a Fee, or other 
122.3 Co. 5. b. Eſtate, the Tail whereof he is not ſeized at the Time of the Recovery is not barred, as it is held by 
Pig. on Recor, the better Opinion in 12 Ed. 4. and adjudged in 13 Ed. 4. in the firſt Caſe of that Year, becauſe the 
22,23. Recovery in Value goes according to ſuch Eſtate whereof he is ſeized, and not in Recompence of 
the Eſtate whereof he is not then ſcized. For as in the above Caſe of Cui in vita the Coparcener 
who had made a Feoffment, and took back an Eſtate in Fee, was out of the Courſe of Copar- 
cenary, and therefore could not have any Recovery in Value againſt the other Coparcener in 
Reſpect of the Coparcenary, no more can he who has a Right to an Intail, and is ſeized of. an- 
other Eſtate at the Time of the Recovery had againſt him, have Recompence in Conſideration 
of that Intail, for the Recompence in Value gces' only in Satisfaction of the Eſtate which 
the Tenant had in Poſſeſſion at the Time of the Recovery. But when he is vouched, he does 
not come in in reſpect of any Eſtate which he then hath, but only in reſpect of an Eſtate which 
he had before, 48; in Recompence of ſuch Eſtate. which he had before the Recovery in Value 
ſhall go, and therefore ſuch Eltate-tail as he had before, in Lieu of which a new Recompence ſhall 
come, ſhall be barred, and ſo is the Diverſity. --- | | | 


. 


| Wherefore I conclude as a Conſequent of my Argument, that the Right of the Tail in Uſe 
which Sir Rice Manxel had is not barred by the Recovery aforeſaid, becauſe if the Recovery had 
been had immediately againſt Sir Rice being Ceſtuy que Uſe in Poſſeſſion, the Tail ſhould not have 
been barred by ſuch Recovery; for that (as I have endeavoured to maintain) Sir Rice being Vou- 
chee was in his firſt Degree of the Ule, and in ſuch Degree tor the Uſe as if the Feoffment had 
not been made. | 

But perhaps ſome one will ſay, that then the ancient Eſtate-tail which Sir Rice had before the 
Uſe created is not barred, for it Sir Rice being Vouchee came in as Cęſtuy que Uje, and the Reco- 
very in Value ſhall go in Lieu of the Uſe in Tail, then he did not, come in as Tenant of the firſt 
Tail, and then the Recompence in Value ſhall not go in Lieu of that Tail, and then that Tail is 
not bound, and then Edward Manxel the Defendant, to whom the Land is deſcended, is remitted 
to that Tail; Sir, to this Objection and the Concluſions drawn from it | anſwer, that the firſt 
48. P. cited and Tail is aiſo bound. And to make my Argument the more clear, I will put this Caſe, viz. “. S. 
ST e. hath a Wife, and Land is given tohim and to his Heirs Males begotten by him on the Body of his 
6. b. 2 Rol. R. ſaid Wife, and he has Iſſue a Son by the Wife, and afterwards the Wife dies, and he takes an- 
kal. 256. other Wite, and has Iſſue by her a Son and a Daughter, and he diſcontinues the Land, and takes 
back an Eſtate. to him and to his Heirs Males by him on the Body of his ſecond Wite begotten, 
and afterwards he diſcontinues the Land, and takes an Eſtate back again to him and to his Heirs 
Females of his Body begotten, and afterwards he makes a Feofiment without Warranty to A. B. or 
is diſſeized by A. B. and afterwards a iaint Præcipe quod reddat is brought againſt A. B. who vouches 
to Warranty the ſaid J. S. who enters into the Warranty, and vouches over one who is not Donor 
of any of the Intails, but the common Vouchee, who loſes by Default according to the common 
Courſe, whereby a Recovery is had in the uſual Form, and afterwards the ſaid J. S. dies, and 
his three Iſſues bring three ſeveral Formedons in the Deſcender, viz, each of them one againſt 
the Recoveror, and make ſeveral Declarations upon the ſeveral Gifts to which they are ſeverally 
inheritable, the Recoveror may bar each of them by the ſaid Recovery, tor altho' no Warranty 

was made, ſo that there was no Lien in fact, yet inaſmuch as a Lien was not demanded, that is 

not material, for the Reaſon before ſhewn : And then when the Vouchee does not demand an 
Lien, but enters generally into the Warranty, from thence there arilcs an Incertainty whether the 
Warranty, which ſhall be intended to have been made, was made upon the Dilcontinuance of 
the firſt Tail, or of the ſecond Tail, or of the third Tail, by Reaſon of which Incertainty there 
6 W 
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is no Default in the Demandant who has recovered, for he could not counterplead the Warranty, 
becauſe none can do that but the Vouchee, and although the Demandant might have counter- 
pleaded the Seizin of the Vouchee, yet the Truth would not permit him to do fo here, but the 
Incertainty is occaſioned by the Vouchee who bas not demanded any Lien, for which Reaſon it 
| ſhall be taken moſt ſtrongly againſt him and thoſe who claim under him, and moſt largely and 
beneficially for the Recoveror againſt the Vouchee and his Heirs; and therefore if the Recoveror 
pleads the Recovery in Bar againſt the firſt Eſtate-Tail, the Iſſue who claims that Eſtate cannot 
lay that the Warranty was made upon the Grant or Diſcontinuance of another of the Eſtates- 
Tail, for perhaps there was no Warranty in fact, but the Warranty is admitted by Eſtoppel, and 
if he had made a Warranty in Fact upon the Diſcontinuance-of the Eſtate-Tail which was to 
the Heirs Females of his Body, and the Tenant had actually vouched upon this Warranty, yet 
inaſmuch as the Lien was not demanded, nor entered of Record, nor the Donor of that Tail 
vouched, the Iſſue of the firſt Tail cannot ſhew this, viz. that the Voucher was upon ſuch Tier, 
and that the Recompence ſhall go to the Iſſue Female, for this Averment is out of the Record, 
and the Record will not fuffer ſuch Averment to annihilate the Force of the Record againſt him, 
for which Reaſon the Iſſue cannot plead it: And as the Recoveror may plead the Recovery againſt 
the Iſſue of the firſt Tail, ſo may he againſt the Iſſue of the ſecond Tail, and againſt the Iſſue 
or the third Tail alſo, and all this is by Reaſon of the Incertainty of the Lien. But if the 
Vouchee, when he came in, had demanded what he had to bind him to the Warranty, and the 
Tenant had ſhewn his Deed of Warranty made upon the Diſcontinuance in Fee of the Eſtate-Tail 
to the Heirs Females, and the Deed had been entered of Record at the Prayer of the Vouchee, 
and thereupon he had entered into the Warranty, and vouched over, there I would admit that 
neither the Iſſue of the firſt Tail, nor the Iſſue of the ſecond Tail ſhould have been barred, for 
in that Caſe the Certainty of the Warranty appears, and the Iſſue Female only ſhall have the 
Recompence in Value, and that ſhall be an Eſtate-Tail to the Heirs Females, for if Tenant in 
Tail with Warranty makes a Feoffment in Fee with Warranty, althpugh he ſhall render a Fee- 
Simple to the Diſcontinuee by Reaſon of his Warranty, yet the Eſtate which he ſhall recover 
in Value ſhall not be greater or other than his Eſtate was before his Warranty made, for although 
the Eſtate given, and the Warranty thereupon, is the Cauſe why he is vouched, yet when he 
comes and enters into the Warranty, he is in of the Eſtate which was eigne to the ſame Eſtate 
given, for he is in of the Eſtate which he had before the Warranty made, and before the Eſtate 
made to which the Warranty was annexed, viz. the Eſtate-Tail to the Heirs Females, for which 
Cauſe the Daughter ſhall have an Habere facias ad valentiam for the Lands recovered in Value, 
and her Averment that her Father had an Eſtate-Tail to the Heirs Females at the Time of the 
Warranty made to the Diſcontinuee ſtands with the Record, in which the Deed cf the Diſcon- 
tinuance and of the Warranty is entered, and therefore the other Iſſues ſhall not be barred for 
their Intails, for they may ſhew that the Aſſets ſhall go to the Siſter,” and ſuch ſhewing ſtands 
well with the Record, becauſe the Lien appears, as it is ſaid before. And therefore if Tenant in 
Tail with Remainder over be impleaded, and vouches, and the Vouchee enters into the War- 
ranty without demanding a Lien, and cannot bar the Demandant, the Recovery in Value ſhall 
be in Tail with Remainder over as the other Land was, and for this Cauſe the Remainder is 
bound, for when a Lien is not ſhewn, it ſhall be intended that the Vouchee was the Donor, and 
that the Warranty was annexed to the whole Eſtate given, viz. to the Eſtate-Tail and Remainder, 
and ſo that the Warranty and the Eſtate commenced together: But if the Vouchee demands a 
Lien, and he ſhews a Confirmation of the Eſtate of the Donee made by the Vouchee after the 
Gift, and a Warranty to the Tenant and to the Heirs of his Body begotten only, and the Deed 
of the Lien is entered of Record, then the Remainder ſhall not be bound, becauſe the Warranty 
appears, and, as before, it extends only to convey the Land recovered in Value to the Eſtate-Tail, 
and no further, and therefore becauſe the Recompence in Value ſhall not go to him in Remain- 
der, the Remainder ſhall not be bound. So that there is a Diverſity where the Certainty of the 
Warranty appears, and where it does not, for if it does not appear the Law will intend that 
there is a Warranty, and that the Recompence in Value goes in ſuch Manner as ſhall be moſt for 
the Benefit and Advantage of the Recoveror, and if it does appear, then the Law will not 
intend it to go further than the expreſs Words allow. So here in the Cafe which I have before 
put, inaſmuch as it does not appear what Eſtate-Tail the ſaid J. S. had at the Time of the 
Feoffment and Warranty made, nor to what Eftate in certain the Recompence in Value ſhall go, 
this one Recompence ſhall be objected as a Bar againſt cach of the three Intails, as one Recom- 
Pence was a Bar to three Eſtates-Tail in the Caſe of 1 Ed. 3, where a Heir in Tail, who had. a 


p. 
Carve of Land by Deſcent in Fee-Simple from his Father, demanded by three ſeveral Formedons pl. 


in Deſcender againſt three ſeveral Perſons three ſeveral Carves of Land entailed to his Father, and 
one of the Tenants pleaded the Warranty of the Father in Bar, with the {aid Carve in Fee- 
Simple deſcended to the Demandant as Aſſets, and the ſecond Tenant likewiſe pleaded the War- 
ranty of the Father in Bar, with the ſaid Carve in Fee-Simple deſcended as Aſſets, and fo alſo 
did the third Tenant, and there it was demanded, if the faid one Carve of Land ſhould be 
Aſſets and a Bar for the three ſeveral Carves of Land in Tail, and &hard anſwered (as a Chan— 
cellor of Equity) and faid that the Demandant ſhall tell his Caſe to the Court, and by the Equity 
of the Law this Recompenſation ſhall be made, ſo that he ſhall! be barred againſt each for the 
third Part of the Demand againſt him, by the third Part of that which he holds by Deſcent : 
But Ing bam ſee med of the contrary Opinion, and that this could nur be by the N iggur of the Law, 


{or, 


* 
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for, he ſaid, every one of them hath his Plea againſt the Demandant, and he hath as much as 
he demands againſt each of them, and the one Tenant has nothing to do with the Præcipe brought 
againſt the other Tenant, wherefore it ſeemed to him that each of them ſhould bar the Demandant, 
which latter Opinion ſeems to me to be the better, and to be more conſonant to the common 
Law than the Opinion of Sbard. So that as in that Caſe by the better Opinion one and the ſame 
Aſſets was a Bar to three ſeveral Tails for three Times as much as the Aſſets was, ſo in the other 
Caſe one and the ſame Aſſets ſhall be a Bar to three ſeveral Tails. 
But perhaps ſome one, in order to be more fully ſatisfied of this Matter, will aſk this Queſtion, 
viz, if the ſaid J. S. the Vouchee, having three ſeveral Rights in Tail, had ſued Execution, and 
Land had been delivered to him in Execution, what Eſtate ſhould he have had therein ? Should 
he have had it according to the firſt Tail, or according to the ſecond Tail, or according to the 
third Tail? And to which of the three Iſſues ſhould this have deſcended F Or if the Father had 
aliened it, which of them ſhould have had a Formedon of it? or if the Father had nog ſued Exe- 
cution, which of the three Iſſues ſhould have ſued Execution thereof? To theſe Queſtions, which 
are full of Difficulty, I give this Anſwer, firſt, that if the Father himſelf had ſued Execution, “ 
it does not appear what Eſtate he ſhould have had by the Execution, for the Writ to the Sheriff 
is, to deliver ſo much of the Land, without expreſſing ary Eſtate, and foraſmuch as no Eltate 
appears by the ſuing of the Execution, there ought to be ſome other Way by which it may be 
made to appear. And, Sir, if he whom J. S. vouches over, viz. the laſt Vouchee, be the 
Donor of any of the Eſtates-Tail, and a Lien made upon the Gift be ſhewn, and entered of Re- 
cord, then the Land recovered of him ſhall-be according to the Eſtate Tail before made by him, 
and ſuch Iflue as ſhould have inherited the Land before given by him, ſhall inherit the Land which 
is newly recovered of the ſame Donor in Lieu of the other Tail, for the Record ſhews that he 
was the Donor, and that he was vouched in Reſpe& of the firſt Gift, and by that Means the Cer- 
tainty of the Eſtate will appear. And if the Law be ſo in that Caſe, it ſeems that the other 
Iſſues ſhall not be barred of their Eſtates- Tail, but that their Formedons ſhall be maintenable, for 
there appears ſufficient Certainty that the Vouchee was the Donor, But if the laſt Vouchee be a 
Stranger, and not the Donor, (as it ſhall be intended in our Caſe here) or if he be the Donor, 
and no Lien is ſhewn, then I ſay that it is in the Election of the ſaid J. S. who recovers in Value 
to declare which of the three Eſtates he will have therein. As for Example, he is impleaded, and 
makes his Title, and ſhews the ſecond Eſtate-Tail, and the Recovery in Value in Reſpect of that 
Eſtate, this is an Election and a Claim of ſuch Eſtate ; or if he loſes, and brings a Quod ei de- 
forceat, and claims an Eſtate-Tail to him and to his Heirs Males by him on the Body of his ſe- 
cond Wife begotten, this ſhall bind the Iſſues, and the Iſſue of the ſecond Tail ſhall have the 
Land, for in Caſes of Election if he to whom the Election is once given determines his Choice, 
it ſhall bind all others, and therefore the other Iſſues ſhall be there barred of their Eſtates-Tail. 
And if the Father had ſued Execution, and had died before any Election made by him, ſuch of 
the three Iſſues as firſt entered ſhould have held the Land, for the others could not make to them- 
ſelves a better Title than he had who entered, and inaſmuch as the Right of his Tail was bound, 
now upon this Recovery in Value ſuch Iſſue ſhall have the Land ſo recovered, againſt all Stran- 
ger, in the ſame Eſtate-Tail as the other Tail was to which he was inheritable, and nevertheleſs 
the other Iſſues ſhall be barred for the firſt Land in Tail. 

Bur, Sir, (to the ſecond Queſtion) in this Caſe when the Father dies, the Land ſhall deſcend 
to none, nor ſhall any of the Iſſues have the Freehcld in Law before Entry, in Reſpect of the 
Incertainty to which of them it ſhall deſcend, but the Entry of ſuch Iſſue as firſt enters is an 
Election by him, and makes him to have the Freehold in Deed and the Eſtate-Tail alſo, although 
it ſhould not have deſcended to him. 

And (to the third Queſtion) if the Father of the Iſſues had ſued Execution of the Aſſets, and 
had made a Feoffment, and had died, and the three Iſſues had brought three ſeveral Formedons 
againſt the Feoſſee, he whoſe Writ had been firſt returned ſhould have had the Land, for thereby 
he had firit attached the Poſſeſſion in the Hands of the Tenant, and the others, whoſe Writs had 

Where two ſeve. been returned afterwards, could not have made a better Title, But if all the three Writs had 
ral Writs, for been returned at one and the ſame Day, they ſhould all have abated, becauſe it would have been 
— 41 incertain to the Court, if the Tenant had confeſſed the Actions, to which of them they ſhould 
ſame Perſon, are have awarded Seizin, inaſmuch as all their Titles were alike, and all of them returned at one and 
dame Bay, ben the ſame Day, for in that Caſe the Date does not ſeem to be material, becauſe they are not of 
ſtall abate. S. P. Record before the Return, and therefore in Reſpect of the Incertainty all the Writs ſhould have 
8 Finch abated. As in the Caſe of 21 R. 2. in Replevin againſt two, one of them avowed for Damage- 
2 __ 49- feaſant, becauſe he was ſeized of the Land, and took the Cattle there Damage-feaſant, and the other 
"Gr. 1 Ro. avowed becauſe he had Common in the Land, and took the Cattle as Commoner Damage-feaſant, and 
| * 333. pl . there both the Avoyries abated by the Award of the Court, and the Plaintiff recovered his Damages 
ol. — Vin. againſt them, becauſe eachof them could not have a Return, and which ſhould be preſerred, and which 
Abr. tit. Abate rejected, was incertain to the Court, and therefore becauſe the Court did not know what to do, they 


2 —_ E 4 abated both the Avowries. And ſo for the ſame Reaſon all the Writs returnable at one and the 


Fiz. Avowry ſame Day ſhall abate in the other Caſe. 
262. Bellew's 


C. 58. P. And (as to the laſt Queſtion) if the Father had died before Execution ſued, and each ef the 


H. 
6. 44: b. Fo Iſſues had brought a Scire facias againſt the laſt Vouchee to have the Land in Value, he whoſe 


Avowry b. ia Writ had been firſt returned ſhould have been preferred, upon the Reaſon above ſhewn ; but if 


ow 2 all the Writs had been returned at one and the ſame Day, they ſhould all have abated, causa 
Quer, & 199, 2 ſupra. 


210. 
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Cradocł as againſt Tenants, and he appeared and counted againſt them as againſt Tenants, 


mandant counterpleaded that neither he nor any of his Anceſtors ever had any Thing, 


. notwithſtanding his Alienation, he remains Tenant againſt 
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had a og #7 to three Eſtates-Tail, ſo in the principal Caſe Sir Rice the Vouchee had a 
Eſtates- Tai 


a ci 
Ceftuy que Uſe,. the Conſequences from both which Premiſſes are, that the firſt Tail is wha 525 
not the Tail in Uſe. And if there is any Cauſe why the firſt Tail is not barred, it is but for that n 
Part whereof Philip Bennet was Tenant for Life, which is the third Point to be conſidered, and A Rea bl, 
the Matter of it is in Effect this, viz. that the Tenant in the Præcipe was not Tenant. Voucheris had | 


Ad as to this, for the clearer. Apprehenſion hereof, I will ſuppoſe that the Tenants had 33. of Lands in Tal, 
thing in Poſſeſſion, Reverſion, or Remainder of any Part of the Land. And admittin g the Caſe of he fer | 


to be ſo, yet it ſeems to me that the Eſtate Tail of him who is vouched is as fully bound as if th Part x 1 . 
rged by thoſe who main- 112.52 rented), 


| g the Tenants to _ 
that the Eſtate- Tail of the Precipe are 

not immediate 
MAY Tenants, but 


and if the Tenant in the Præcipe has nothing in the Land, then, it is ſaid, there is no Poſſibi- for Life in thee, 


lity that Execution of that Land can ever be ſyed againſt him, and if Execution cannot be ſued hate her as | 


immediate Te- 
tion could never be ſued againſt Sir Rice Manxrl the Vouchee here, from thence, it is ſaid, it fol- cover, fall bar 


N iy z | 6 4 X fidue they are 
againſt him, then, it is ſaid, he ſhall never have Execution againſt the Vouchee, and if Execu- they ae 


1 . G. r «01 : | nant to the Pres 
But before | enter into it I, will, admit that the Vouchee ſhall not have Execution in Value until e fall never; 


Execution be ſued againſt him. Fot in 4x Ed. g. in a Formedon, Moris ſaid that if the Tenant we vahueapung 


| 4 3 | the Value agdinft 
ſues Execution againſt the Vonchee, where Execution is not ſued againſt the Tenant himſelf, and he e Vauchee, 


E until the De- 


8 is 1 Sa! Saf, | the ſecond 

mandant ſaid that the 1 was exęcuted, ſo that he (the Demandant) was now put out by Vouchee. S. P. 
Execution by Virtue of t 8 
on Recov. 31. 


© And this alſo appears in 1 Ed. 3. in Sir Jobn Stoner's Caſe in a Warrantia Cbartæ, that if a Cr. UW 


8 1d AS-4 ws . | cee p. x Ed. 3. 10. 
Tenant, he ſhall not have Execution of the Recompence in Value. And therefore if there is no i. * 


ſued againſt him. And, Sir, none can deny but that Execution was ſueable againſt the laſt Tail, and the 
Vouchee, as well as if the Tenant in the Præcipe had been Tenant in Deed. For, firſt, the De- Preset are not 


Præcipe are not 


mandant himſelf broaght his Writ of Entry in the Poft againſt the ſaid Philip Manxel and Jobn Tenanof the 

IN an Thing in it, 
which Caſe he was eſtopped, without more done, to ſay otherwiſe but that they were Tenants. andthe Vouches 
And therefore in 21 E4.:3, in a Præcipe quod reddat againſt two, one of them diſclaimed, and Warranty with- 


the other took the entire Tenancy upon him, and vouched him that had diſclaimed, and the De- Seating the 
— &c. and Non-tenancy, 
the Writ was abated by Award, becauſe when he brought his Writ againſt him, he affirmed him ** Ta s a 


; ; f ? n fully bound 
to be one of the Tenants, and when he afterwards ſaid that he never had any Thing, this was this Recovery as 


_ contrary to his former Affirmation. So in a Præcipe againſt two, if the one takes the entire Te- t Troams, 


nancy upon him, and pleads in Bar, and the other does the like, the Demandant ought ro main- had been ae 
tain his Writ; ſo that what he has affirmed by his Writ he cannot diſaffirm. So Littleton ſays Sbnants of the 


. . i 0 0 x Land and the 
that if the Tenant aliens, pending the Writ, and nevertheleſs the Demandant releaſes to him, Iſue in Tail 


this Releaſe is good, becaufe the Demandant is eſtopped to — that the Tenant is not Tenant, for, 4 | 
IT im pending the Suit. So that the for ſuch Noa- 
bringing of the Writ, and the Appearance of the Demandant, and his Count, ſhall eſtop him to | 
lay otherwiſe but that the Tenant is Tenant. But in our Caſe the Demandant has gone further, 3 3 
Nn e e 5 i 


— 


Part the Reco- _ 


HZ 
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for he has alſo recovered, and then'to ſay that the Tenant is not Tenant, and to falſify his own 


Recovery, does not lie in his Mouth, but he is eſtopped to ſay ſo. TL | 
And as to the ſaid Philip Manxel and John Cradock, they appeared to the Writ, and took upon 
them the Tenancy, and as Tenants vouched, and as Tenants recovered in Value againſt the 
w. Jones 459. Vouchee, in which Caſe they ſhall not ſay * contrary to their own Acts that they, were not Te- 
nants, but they are fully eſtopped. PI V * 
Where the Te. And as to Sir Rice Manxel tne Vouchee, he is alſo eſtopped to ſay that the ſaid Philip Manxe! 


and Jobn Cradock were not Tenants, for he came in to warrant the Land to them as, Tenants, and 


* A if they were not Tenants, Sir Rice ſhould not have been compelled to warrant it to them, for if 
11 - 


tenure or othes the Tenants may abate the Writ by Non-Tenure or otherwiſe, and will not, the, Vouchee, foraſ- 


= much as he cannot have the ſame Plea, ſhall object this Matter againſt the Tenants, and thereby 


Sftsto charge the ſhall diſcharge himſelf from warranting the Land, for Voucher and Recovery in Value is given 


Voucher the to the Tenant as his laſt, Safeguard, and if he can aid himſelf by Abatement cf, the Writ, and 


compellible to will not, but will voluntarily charge the Vouchee where he has no Occaſion, to do it, the Law 
— 1 will not compel the Vouchee to enter into the Warranty. And ſo it is held in 9 £4. 4. in the 
plead that the Caſe of a Recovery fallified by Executors, and there it is reſembled to the. Caſe of Conſpiracy, 
Tenant is 0 in which the Defendant may ſay that the Indictment was not good, and that the Plaintiff upo 
thereby diſcharge his Arraignment might have abated it by Exception, in which Caſe, inaſmuch as he might have 
Mor abated the Writ, and did not, but pleaded to it where he did not need to have, done fo, the Con- 
if he does cot ſpiratar ſhall object this Matter againſt him, and thereby he ſhall excuſe. himſelf of Damages, 
pread this, fut So in 21 H. 6. in a Precipe quod redda!, upon Default of the Huſband, the Wife was received, 
' Warranty, by and ſaid that the Demandant had entered into the Land pending the Writ, and there it was de- 
pouch he . bated whether ſhe ſhould ſay, after the laſt Continuance, or generally pending the Writ, and it 
nagt, hejs eftop- Was the Opinion of the whole Court that ſhe, ſhould. have the Plea be 6 viz. that he had 
proto peatiuh entered pending the Writ, and the Reaſon thereof is, for the Salvation of her Warranty, for 


8. P. Pig. oa otherwile, if ſhe would vouch, it would be a good Counterplea to ſhew that ſhe was not Tenant, 


** — and ſo could not ſuſtain any Loſs, which was not there denied, but 2 by Priſet, Ardern, 
14. b. Po Lie- and all the others: And there it was held to be a good Counterplea to ſhew that the Writ of the 
leon. Demandant is falſe, as for Miſnomer of the Tenant, or for that the Demandant (being a Woman) 
—_— has taken Huſband pending the Writ, or for Jointenancy, or ſuch other Pleas as go in Abate- 
4;-3- ben. ment of the Writ. So it ſeems by 29 Ed. 3. in a. Dum fuit infra ætatem, that the Vouchee ſhall 
nr +4 ſay that the Tenements are in another Town, and if the Tenant accepts the Writ to be good, it 


48. Fitz, Refceit ſhall deprive him of the Benefit of the Warranty. So in 45 Ed. 3. in a Writ of Eſcheat the 
65. Bro. 6z- Tenant vouched, and the Vouchee came and ſaid that the Tenant had nothing in the ſame Tene- 
bay ont ments the Day of the Writ purchaſed, nor ever after, and the Tenant plcaded againſt him the 
Brief gos, Eſtoppel (as if the Plea were good), and would have eſtopped him from pleading the above Mat- 
Hl. 43 Ed. 3. ter, becauſe the Vouchee had firſt demanded what the, Tenant had to bind him to the Warranty, 
I 4 00 after which he could not deny him to be Tenant; which Plea of Eſtoppel is an Argument that 
1 — the Plea of the Vouchee was good, and afterwards the Tenant there waived the Eſtoppel, and 
Caſe M. 10 Fd. pleaded that he was Tenant the Day of the Writ purchaſed, whereupon Iſſue was taken. From 
3-55 =_ - - whence it appears that it would have been a good Plea for Sir Rice Manxel the Vouchee in the 
Vouchee plead- principal Caſe to have pleaded. in Diſcharge of himſelf, that the ſaid Philip Manxel and Jobn 
A Crad:ck were not Tenants, But inaſmuch as he did not plead ſuch Plea, but entered into the War- 
and it vas al. ranty, whereby he affirmed them to be Tenants, he could never afcerwards plead that they were 
ved, and the not Tenants, nor can his Heirs plead ſuch Matter, for the Preſervation of the Aſſets in Fee- 


in K. aa Ed. 3. Simple which ſhould be rendered in Value to the Tenants, nor for any other Cauſe, ſo that there is 


* 


Lok — a firm Eſtoppel againſt Sir Rice and his Heirs. | Ws | 
the Vouches i And as mo — Vouchee whom Sir Rice vouched to Warranty, he could not ſay but that 

| 2 * nz the ſaid Philip Manxel and Jobn Cradocꝶ were Tenants, for as Sir Rice might have objected againſt 
Degrees ** 8 them who vouched him that they were not Tenants, and ſo have diſcharged himſelf of the War- 
3 ranty, in the ſame Manner the laſt Vouchee might have objected and ſaid to Sir Rice, You 
the Writ, f. were not compellible to warrant, for you might have pleaded that they who vouched you were 
within the De- not Tenants, and becauſe you did not do ſo, I by Law am under no Neceſſity of warranting to 
prees. But ſee © you, and therefore will not.” And as a Proof that he might have faid fo, there is a Cale in 
& pl. 14. Fitz, 10 Ed. 3. in a Writ of Dower, where the Tenant vouched, and the Vouchee came and vouched 
Voucher 137 over, and the laſt Vouchee ſaid that the Tenant, who firſt vouched, was not Tenant the Day of 
Vouchee pleaded the firſt Writ purchaſed, nor ever after. Wherefore inaſmuch as the laſt Vouchee in the prin- 
1 cipal Caſe might have pleaded the Non-tenancy in the Tenants, and did not plead it, but en- 


ouſted thereof, tered into the Warranty, whereby he admitted the Tenancy in the. Tenants, he could not after- 
becayſe the Writ wards deny the ſame Tenancy in the Tenants, fo that he alſo was eſtopped. 


be good by the But if there is any Cauſe. why the Heir in Tail ſhall falſify the Recovery here for the Non- 
Tenaat. Tenancy in the Tenants, it is becauſe the Sheriff (as it is objected) could not make Execution by 
fP. 10 Kl. j. Habere facias ſeizinam againſt the Tenant, nor come upon the Land to know the Value thereof, 
AA 64 e ſo as to be able to give as much in Value to the Vouchee, for it he ſhould come upon the Land, 
Garraaty x44, he would be a Diſſeizor to him who was ſeized of the Land, and becauſe he was a Stranger to 
| the Record, he ſhould not be eſtopped, but for his own Indemnity he might refuſe to execute the 
Judgment: Sir, as to this Objection, | would aſk what would the Perſon who makes it ſay, if 
the Demandant had entered without ſuing an Habere facias ſeizinam to the Sheriff? Probably he 
might ſay that by ſuch Entry the Demandant would have been a Diſſeizor to him who was ſeized 
£0 in Fee. But what then? neither the Tenant nor the Vouchee could ſay but that it was a lawful 
Execution, for they were eftopped to ſay. otherwiſe but that the Tenants in the Præcipe were Te- 
nmants in Deed, as it is ſhewn <4 wg and then they were alſo eſtopped to ſay otherwiſe but that 
it was a good Entry and Execution, and then the Tenant and the Vouchee ſhould have had _ 
cuti 
BR. | 
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cution in Value. So that this is one Way for the Demandant to execute the Recovery, which = 
being ſo done, conſequently the Tenant might have had a Scire facias againſt the Vouchee to have 

in Value, and the firſt Vouchee might have had another Scire facias againſt the lecohd Vouchee to 
have in Value alſo, againſt which there is no Objection. he, gras $f EW 

And as to the other Way, if the Demandant had ſued an Habere facias ſeixinam directed to the Tir Sheri is 

Sheriff, it had been his Duty to execute the Writ, although in Fact a Stranger was ſeized of the + yg 
Land, and none of the Parties to the Writ was ever ſeiz:d of it, and ſuch Stranger ſhould 7 
have puniſhed the Sheriff for executing the King's Command given by his Writ. * For all che the Procet of .. 
Lands in the Realm are held either mediately or immediately of the King, and are defended by the u, bo" he 
Laws of the King, and in all | 


. . DM KL 0 Parties to the 
Quarrels and Complaints as well concerning Land as otherwiſe Re- Suit we trier 
courſe is to be had to the King, who as Head of the Law has an Intereſt to examine ſuch Quarrels ute tothe, 
and Complaints, and as King ought ex officio ſo to do, and all the Lands in the Realm are tubject had any Thing 
to his Cenſure and Examination in ſuch Caſes, from whence it conſequently follows, that when ali. 
Complaint concerning Land is made to the King, and his Miniſters thereupon enter into the Land- H. 48 £4: 3. 
or meddle with it for the Purpoſes of examining and inquiring into the Titles of the Parties com- A x _ 
plaining, or in order to make Execution of ſuch Rights as are tried and adjudged, they ſhall be dif. Fer Ba.” * 


puniſhable. And this Liberty of examining and trying the Intereſts of the Subjects is annexed to Sind. .. 


the Crown as a ſpecial Prerogative, for the Benefit of the People, and all Lands are charged Sichs Ing. wy 
it as with a Condition in Law, So that it I am ſeized of Land in Fee upon a good and indefeaſible: Finch f 5133. 


'2 Finch 83, 1 
Title, and a Stranger demands this Land by a Præcipe againſt another Stranger, and thereupon, Ante 0 oO 
the Sheriff, by Force of the Præcipe, comes upon the Land with Summoners, and ſummons him | 
againſt whom the Præcipe is brought, and afterwards the Demandant recovers againſt him by De — J. 
fault or by Iſſue tried upon a certain Point, and by Force of an Habere ſacias ſeizinam the Sheriff 

comes again and puts him who has recovered in Seizin of the Land, and then goes away from 

thence, I cannot puniſh the Sheriff either for the firſt or ſecond coming upon the Land, becauſe 

the Sheriff did nothing but in Execution of the King's Command in ſuch Manner as he was 

charged to do, and my Poſſeſſion is ſubject by Law to this Juriſdiction of the King and his 
Miniſters : But after the Sheriff is gone from the Land, I may ouſt, him who was the Demandant, 

for his Recovery againſt a Stranger gave him no Title againſt me, but the Sheriff and thoſe who 

came with him are diſpun:ſhable for coming upon the Land in order ro execute the Proceſs, for the 

Poſſeſſion of every Man is charged by Law with ſuch a Liberty, as to an Entry upon it. © For« S. P. adjudged 
we ſee that the Law gives Liberty to him in Reverſion, who is a Subject, to come upon the Land 2 * 4 
and meddle with the Poſſeſſion of the particular Tenant, as the Tenant for Life or for Years, Lor cen, in an Ae- 


certain Purpoſes, as to ſee if Waſt be done. So Littleton in the Chapter of Villenage ſays that err r- 


a | or 2- 
Man 'makes a Leaſe for Life, and a Villain purchaſes the Reverſion, it ſeems that the Lord of 2 


the gaivft the Leſſee 
Villain may preſently come to the Land, and claim the ſame Reverſion, and by ſuch Claim the bund — 


: A X 4 > TID H. 3 him to enter to 
Reverſion is preſently in him. And if Litileton's Opinion be true, that the Lord may come to the fee whether 


3 
EE [4 


Land and claim it, then by ſuch coming to the Land he is not a Treſpaſſer, for when it is ſaid n done 
it that a Man may do ſuch an Act, in this Word (may) it is implied that he may lawfully do it. Aden adjudged 
d * So, Littleton ſays in the ſame Chapter, if a Villain purchaſes an Advowſon full of an Incumbent, ie and bat 
m the Lord of the Villain may come to the Church, and claim the ſaid Advowſon ; by which Caſe ſothe Plaintiff 
ie put by him he means that the Incumbent cannot puniſh him for ſuch coming to the Church, for if 907 Wat wr 
ö he could, then Littleton did not well ſay that he might come to the Church. So in 9 H. 6. a done before hs 
* Man being ſeized of the Reverſion of a Houſe deviſeable deviſed that his Executor ſhould ſell 1 5 
re and died, the Executor came and found the Houſe open, and entered into it to ſee whether it was! Rel. Abr. 108. 
e- in good Repair or not, in order that he might know the true Value of the Reverſion which he was. Nl. 5 
is ro al, and the particular Tenant brought an Action of Treſpaſs againſt the Executor, who pleaded ** Cbanboriain 

the above Matter, and it was taken to be a good Plea, wherefore the Plaintiff there charged him Jes. Ane 
at that he claimed a Fee and Freehold, and broke the Windows and Doors, Sc. and the Executor lend. Quer. 
it traverſed the ſame. By which Plea it appears that the Law gives Liberty to him, whom the Re- . cmoek 
ar- verſioner has appointed to ſell the Reverſion, to enter into the Land upon the particular Tenant, in“ Lit & 179. 
ou order to ſee the Condition and Goodnefs of the Houſe. And if the Law gives ſuch Privilege to « Lit. 6 180. 

we 


him in the Reverſion, of whom the particular Tenant holds the Land, that he may enter for his | 
own private Benefit into the Land of his particular Tenant, a fortiore the Law gives Prerogative to, Tu- 
the King, who is the ſovereign Head of the whole Realm, and of whom all hold their Lands either Treqa6 16. 
mediately or immediately, to enter by his Miniſters into the Land of the Subject, in order to exa- © 5 * 
mine the Titles and Intereſts of his People, which is a Thing of public Utility. For which Rea- 

ſon the Sheriff ſhall not be adjudged a Treſpaſſer to the Ter-tenant for. ſuch Entry into the Land 

in order to make Summons or to execute Recoveries, although none, of thoſe who are Parties to 

the Suit hath or had nothing in the Land. And therefore it is frequently ſeen in our Books, 


that the Tenants in a Præcipe quod reddat have pleaded Non tenure, but it never was ſcen in ſuch 


Caſe that he who was Tenant in Deed had an Action a 


gainſt the Sheriff for coming upon the Land 
to ſummon him againſt whom the Writ was brought. 


And if the Sheriff, by executing upon the Land the Summons of a Stranger, or by deliver- ne Sberfrean- 
ing Seizin upon a Writ of Habere facias ſeizinam, ſhould be adjudged a Treſpaſſer to him vor return Non- 
who is ſeized in Deed of the Land, from thence it would follow that the Sheriff, in order Wit + Seiein 

to avoid any Damage to himſelf, might return that another was Tenant, and that for: Summ 


or Summons. 


that Reaſon he could not enter to execute the Writ, and in ſuch Caſe this Return ought in Reaſon o_ * 
to be allowed by the Court. But, Sir, although ſuch Return has been often made, yet it never 201 
was allowed in the Law. * And accordingly in 17 Ed. 3. it appears that where a Writ of Seizin - N. 17 Ed. 1 * 
upon a Judgment was ſent to the Sheriff, who returned that he ſent to the Bailiff of the Liberty, $6: Pl. 32. Fitz, 


red hi f . Return de Vi- 
who anſwered him that the Perſon, againſt whom the Recovery was, ha'l nothing nor was Tenant, coun gy = 


a Non 


. * —ͤ —_——_——— 


14 Michaelma 


— 


— 


s Term 6 Elizabeth. at Serjeant's-Inn. 


— 


a Non omittas was awarded; whereupon the Book makes this Obſervation, /o Note that ſuch Anſwer 
of Non-tenure does not lie in the Mouth of the Sheriff or of the Bailiff : And the Reaſon why the 
Return was not good is, becauſe the Law gave him Liberty to execute the Writ without any Da- 
» H. 3 kA. 3.9. mage to himſelf. * Afd in 8 Ed. 3. in a Writ of Execution to deliver Seizin upon a Judgment 


RCs ac. in a Writ of Entry, the Sheriff returned that pending the ſame Writ of Entry one had recovered 
torney 18. the ſame Tenements by Aſſize againſt the Tenant, by Reaſon whereof he could not make Execy- 


tion, and there it was touched whether or no the Return ſhould be good, but it was not there ad- 
judged ; but in the ſame Year of 8 Ed. 3. a Man ſued a Writ of Execution to the Sheriff to de- 
leer to him Seizin of Lands rendered to him by W. by Fine, and the Sheriff did nothing, where- 
upon he ſued a ficut alias, vel cauſam nobis vile, to which the Sheriff returned, that he had ſent 
to the Bailiff of Richmond, &c. who anſwered him that he had not made Execution, becauſe the 
Writ of Covenant, upon which the Fine was levied, did not come to him to make the Summons, 
and 4lfo becauſe the fame W. who ought to have rendered the Tenements had nothing in them, 
but one John Marmion boch before the Fine, and at the Time of the Fine levied, and afterwards 
was Tenant of the Tenements, whoſe Villain W. is, whereupon the Plaintiff prayed a Non omitlas 
Propter aliquain libertatem, and had it. So that inaſmuch as one of the Cauſes was there allowed, it 
is evident as well from that Caſe as ſrom the others before cited, that it is no Anſwer for the 
Shetiff, in Writs of Seizin or Summons, to ſhew Non-tenancy in him whom the Writ or Record 
ſuppoſes to be Tenant, But it the Law was ſo that the Sheriff in ſuch Caſe could not lawfully 
make the Summons or deliver Seizin, but ſhould be puniſhable for ſo doing, then the Return of 
the Sheriff ſhewing ſuch Cauſe for not executing the Writ ſhould be allowed: And foraſmuch as 
it is not allowed, from thence it follows that he may lawfully, without Offence to any, execute 
fuch Proceſs of Law, by Force of a Liberty or Condition in Law with which the Poſſeſſion of every 
Subject is charged. And from thence it alſo follows that it is a weak and ill grounded Objection 
70 17 that there was no Poſſibility or lawful Means for Sir Rice Manxel the Vouchee to have Execu- 
tion in Value of Aſſets to the Land in Tail by Reaſon of the Non · tenancy in Philip Manxel and 
n 1201 zi Hi 2 3.9 1 lg 
And all this 1 have ſaid by Way of Admittance and upon a Suppoſition that Philip Menxel and 
oÞn Cradock had nothing in any Part of the Land. But it is confeſſed that they had the Reverſion 
immediately expettint upon an Eſtate for the Life of the ſaid Philip Bennet, which Reverſion was 
touched by the Entry of the Recoveror or by Execution, and in which | Cafe Execution 
might be well enough made after the Death of Benne. And as to the Reſt of the Manors, the ſaid 
Philip Mans] and John Cradoct were immediate Tenants of the Freehold thereof, in which Caſe 
it is clear that the Tail is barred for the ſame. For the Tail of:the Vouchee is not barred in Con- 
ſideration of the Aſſets which are already had, but in Conſideration of the Aſſets which may poſ- 
' Bbly be had. And as to the Reſt of the Manors there was a Poſſibility of Aſſets, for the Deman- 
dant was at Liberty to ſue Execution of the ſame againſt the Tenants, and they over againſt Sir 
Rice, and he againſt his Vouchee ; and in this there is no Sort of Doubt or Queſtion, and it is not 
in the ſame Degree with the Matter of my Argument above, where I admitted that the Tenants 
in the Præcipe had nothing in Poſſeſſion, Reverſion, or Remainder in any Part of the Land. And 
then inaſmuch as Sir Rice the Vouchee had a Poſlibility of Aſſets. both as to the one Part and the 
- 'other, this Poſſibility is equivalent in Law to Aſſets in Deed, and hath ſuch Operation that the 
when Iſſuie in Tail ſhall never falſify, the Recovery nor ever be remitted. For there is a Diverſity in che 


e H. 8 Ed. 3. 12. 
* 36. Fitz. 


ecution 95. | 


the Iſſue in Tail 


all falſify 2 


Law when the Iſſue in Tail ſhall falſify a Recovery, and when not. For if a faint Præcipe is 


- 


"Recovery, and brought againft Tenant in Tail, who ſuffers a Recovery by Default or by Reddition, and dies 


wire e, - before Execution, there the Iſſue ſhall be remitted, and ſhall, falſify the Recovery; for if the 
as. P. Co. Lu Necoveror enters, the Iſſue ſhall have an Aſſize, as it is held in 7 H. 4. and if he pleads the Re- 
321. b. x Co” every, the Iſſue ſhall falſify it, and if the Recoveror brings a Scire facias againſt the Iſſue to 
312. Pig, on. hüve Execution upon the Recovery, the Iſſue ſhall falſify the Recovery, as Littleton ſays in his 
— Chapter of Nemitter, and if the Recoveror had ſued Execution in the Life of the Tenant in Tail, 


the Iſſue mould have had a Formedon againſt him, and therein he ſhould have falſified the Recovery. 
. 5H. 4. 27. 7 But if a Stranger brings a faint Præcipe quod reddat againſt Tenant in Tail, and he vouches to 
pl. 13. Bro. W arranty, and by the Default of the Vouchee or by his Confeſſion the Demandant recovers againſt 
Recov, 20, the Tenant in Tail, and he over in Value againſt the Vouchee, and before Execution the Tenant 
Remitter 9. in Tail dies, ànd the Land deſcends to his Iſſue, yet the Demandant may enter, or ſue Execution 
Lit. 5 690. againſt the Iſſue, and the Iſſue ſhall never falſify the Recovery in that Caſe, becauſe he has or may 
S. P. Co. Liu. Wave Aſſets; and if he might falſify the Recovery, then ſhould he retain the Land, and have 
361. b. 1 Co, Execution of the Aſſets alſo, for he who renders owes the Aſſets, and cannot diſcharge himſelf of 


8 them, and foraſmuch as the barring of the Intail is no Prejudice to the Iſſue, who ſhall have as 


Dy. 374. pl. 15. much in Value, 


376. pl. 26. 
4 Rol. R. 502. 


23, 24. Ante 


Pig. on Recov. 


there is Reaſon to ſay that no Miſchief is done by the Eſtate tail being barred, and 
therefore that the Iſſue ſhall not falſify the Recovery, nor avoid the Execution. And ſo it was 
taken in the Star · chamber by the Lord Montagu and other, Juſtices, in a Caſe there in the Time of 


* 
4 


King Edward 6. And there ſeems to be a good Reaſon for this, * for the Iſſue in Tail ſhall never 
defeat any Act done by his Anceſtor, but ſuch as is to his Diſadvantage, as it is proved by 
.  :OHavian Lumbard's Caſe in * 44 Ed. 3. where Tenant in Tail upon deteaſible Title granted 3 
44. Pr. & $164) Rent- charge to him that had Right, for a Releaſe of his Right, and the Tenant in Tail died, and 

pinion of the Court that the Heirs in Tail and every other Tenant afterwards ſhould 


436 (e). 
* W. Jones 10. 


lib, T. cap; 26. it was the O 
To.#r. _ bold the Land charged with the Rent - charge. So that if the Iſſue in Tail hath Aſſets in Value, 

* 22 ſuffers no Damage, for which Reaſon he Thall not falſify the Recovery, but the Recoveror may 
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466 (b), and the other Books there cited, 


* » *- 1 . 


1D 44 Ed. 3. 21. pl. 24. Fitz, Charge 7. Bro, 4. Tyte. Ante 435 (e), 
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Baſſet and Morgan ver/us Manxel. at Serjeant's-Inn. 15 


enter uport him, although in the mean Time the * Iſſue ſhall be Tenant in Tail, for no other » w. jones to, 
Eſtate can deſcend to the Iſſue but that whereof the Anceſtor died ſeized, and becauſe he hath an 
Eſtate tail, in the mean Time it ſhall deſcend to his Iſſue; but when he who had Right to the 
Tail was out of Poſſeſſion of the Tail, as Sir Rice Manxel was here and as Vouchee had Judgment 
to recover in Value, there although he afterwards comes to the Land, and dies ſeized, he ſhall 
hold the Eſtate whereof his Anceſtor died ſeized, and ſhall not be remitted to the Eſtate-tail, for 
that was bound, and he was out of Poſſeſſion thereof, and therefore no Matter ex poſt facto 
ſhall cauſe him to be remitted to it. So that there is a Diverſity when he who had Right to the 
Eſtate-tail is in Poſſeſſion thereof, and when he is out of Poſſeſſion of it. And although 
the Vouchee has no Land to render in Value, this is not material in any Caſe, for if he afterwards 
comes to Land, it may be rendered in Value, and therefore becauſe of the Poſſibility of Aſſets the 


—_— 


Tail is bound as well as it is with preſent Aſſets, and this is clear and without Queſtion, 


Wherefore upon the whole Matter it ſeems to me that the ancient Tail is bound in the whole, 
viz. as well of that Part which Philip Bennet held for Life, as for the Reſidue, and that Edward 
Manxel the Defendant ſhall never be remitted to ſuch Part any more than to the Reſidue, and that 
the other Tail in Uſe is not bound, nor the Feoffces thereof, for the Cauſes before ſhewn. 


Note that afterwards, viz. the gib Day of February in the Term of St. Hillary in the th Year of Nita ben.. 
the Reign of our ſaid Lady the Queen, the ſaid Complainants prayed in the Chancery to be diſmiſſed at 
the Common Law, as appears by an Order entered in the Book called the Regiſter of Orgers and Decrees 
made in the Chancery, which Prayer of the Complainants ſeemed to that Court to be reaſonable, but becauſe 
the Defendant was then abſent, the Court gave him a Day until the firſt Day in Eaſter Term then next 
following, to ſhew Cauſe why the Complainants ſhould not be diſmiſſed according to their Prayer, and it 
was thereupon further ordered that if the Defendant then failed, the Complainants ſhould be diſmiſſed, and 
that in the mean Time it ſhould be lawful for the Complainants to enter or commence any Suit or Action 
at the Common Law againſt the Defendan's for or concerning the Matter in Queſtion, if the Grand 
Sefſions ſhould be held in the mean Time before the Juſtices of Aſſize in the County of Glamorgan. 
From whence it may be collected, that although the Matter was not certainly adjudged for the Com- 
plainants, yet, as it ſecms, both the Court and the Complainants had a great Opinion that they could be 
aided by the Common Law. But inquire the Arguments of others made in this Matter, and what was 
the End and Succeſs thereof, for it is very uſeful and neceſſary to be known. 
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EOFFMENT upon Condition that the Feoffee ſhall ce-infeolf the Feoffor and his 
Wife, the Feoffee x mage the Land, and afterwards the Grantee brings Annuity, and re- 
covers, and the Feoffor enters, and the Feoffce brings Aſſize. Vide P. 44. Ed. 3. 9. b. Parſbay. 

2. Land is given to Huſband and Wife, and to the Heir of the Huſband Fawfully begotten 
on the Body of the Wite, and if the Huſband dies without Iſſue by the Wife, that then the Land 
ſhall remain to J. S. in Fee, the Huſband and Wife die without laue, J. S. enters, upon whom 
the Feoffor enters, and J. S. brings Aſſize; it ſeems that it is not maintenable. Vide 14 H. 6. 
25. 4. ſuch a Limitation good. 

3. A. leaſes for Years, and dies, having Iſſue a Daughter, his Wife priviment enſeint with a 
Son, the Daughter confirms the Eſtate of the Leſſee, to have and to hold to him for life, with 
Warranty, the Son is born, and dies without Iſſue, the Daughter ouſts the Leſſee, and upon his 
re-entry ſhe brings Aſſize; it ſeems to be maintenable. But if the Son had ouſted him, it ſeems 
that an Zjeione firm had lain. 

4. A. leaſes for Years, and afterwards the Leſſee being received by the Statute of Glo: ucofter,; 
a Stranger recovers againſt him in a Præcipe quod reddat, and the Stranger confirms the Eſtate of the 
Leflee, | habendum the Land to him for Life, and afterwards the Leſſor annuls the Recovery by Writ 
of Error, and enters upon the Leſſee, and he brings Ejeftione firmæ; it ſeems to be mainte- 
nable. 

g. A Recovery is had againſt Leſſee for Years in 4 Præcipe quod reddet, and afterwards the Lefſes 
brings Error or Attaint, and reverſes the Judgment, and the Leſſor enters upon the Leſſee, and 
he brings an Action of Treſpaſs ; it ſeems to be maintenable. M. 8 Ed. 4. 19. b. 

6. Lord, Meſne, and Tenant, the Tenant holds in Socage, and the Meme in Chivalry, the 
Tenant makes a Gift in Frank- marriage; and the Meſne releaſes to the Donor all his Right in the 
Tenancy, and afterwards the four Degrees paſs, and the Donor ſeizes the Wardſhip of the Iſſue, 
and enters into the Land, and he brings a Writ of Treſpaſs; it ſeems that it is not main- 
tenable. 

7. A. gives Land to Huſband and Wife in ſpecial Tail, reſerving Rent, the Wife of the 
Donor brings Dower againſt the Heir of the Huſband for the third Part of the Rent, pending 
which Writ one of the Donees dies without Iflue, it ſeems that the Wife ſhall not be 
barred, &c. 

8. A. dies, having Iſſue two Daughters, Land is given by Deed in Tail to the youngeſt and to 
the Heirs of the Body of her Father begotten, and ſhe has Iſſue, and dies, the Iſſue brings a 
Formedon againſt his Aunt, viz. the eldeſt Daughter. 

9. Meſnalty deſcends to the Tenant, and the Lord avows for Relief upon the Tenant being 
within Age, Se. 

10. A. having a Wife makes a Feoffment upon Condition, and dies, and his Wife is endowed 
by the Feoffee, and afterwards grants her Eſtate to the Feoffee, reſerving Rent by Deed indented; 
and the Heir enters for the Condition broken, it ſeems that he fhall hold the Land diſcharged of 
"= None: Nete, his Title to the Land is eigne to the Condition, puiſne to the Rent. 

Land is given to Huſband and Wife and to a third Perſon, the third releaſes all his 
Right to the Wife, and the Huſband and Wife make a Leaſe tor Years of the whole, and bring a 
Writ of Waſt againſt the Leſſee. 

12. Land is leaſed for Life, the remainder to the right Heirs of J. S. Tenant for Life makes 
a Feoffment, and afterwards J. S. dies, his Heir enters, and the Feolfee brings Aſſize; it is not 
8 Quære if he has any other Remedy. 
A Man makes a L. eaſe for Life, and dies, his Wife enſeint with a Son, and the Tenant 
* Lie makes a Feoffment, and afterwards the Son is born, if he ſhall enter for the Forfeiture; 
Yere. 
14. A. dies having Iſſue a Daughter, his Wife enſeint with a Son, and the Daughter diſclaims, 
and the Lord recovers in Right of Diſclaimer, and afterwards the Son is born; and the Lord 
dies, ſo that the Land deſcends to the Son, the Wife of the Lord brings Dower againſt him. 
15. Lefſee for 40 Years leaſes for 10 Years, rendring Rent. and afterwards the firlt Leſſee 
ſurrenders; and the Leſſor brings an Action of Debt againſt the fecond Leſſce. 
16. Leſice for Life leafes for 40 Years, rendring Rent, the Leſlor confirms the Eſtate of the 


fecond Leſſee, and afterwards Tenant fot Life dies within the Term, the Leſior diſtrains and 
avows for the Rent, it is not maintenable. 
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17. The Tenant holds two Manors of the Meſne, and he holds over the one Manor of A. 
and the other Manor of B. and A. diſtrains the Tenant, and he forejudges the Meſne, and the 
Meſne diſtrains and avows for the Moiety of the Meſnalty. 

18. A Man being ſeized of two Acres, having Iſſue a Son and a Daughter by one Venter, 
and a Daughter by another Venter, grants a Rent out of one of the Acres to the Son, who dies, 
and afterwards the Father dies, and the Daughters make Partition, fo that the Land charged is 
allotted to the youngeſt Daughter, ſhe ſhall hold it charged with the whole to the eldeſt Daughter. 
34 AJ. pl. 15. Finch. 

19. Lord and Tenant by Homage, Fealty, and Rent, the Lord grants his Homage upon 
Condition, reſerving the Rent, and afterwards the Condition is broken, he has no Remedy for 
the Arrears of rhe der due before. 

20. A. grants a Rent - charge for Life, provided that the Grantee ſhall not chene the Perſon of 
the Grantor, and afterwards the Grantee dies, and his Executors bring Debt againſt the Grantor 
for the Arrears incur'd in the Life of the Grantee. 

21. Two Jointenants in Fee, the one within Age, the other of full Age, make a Leaſe for 
Li'e, and afterwards the Jointenant of full Age dies, and the other recovers the Moiety in a 
Dum fuit infra ætatem, and the Tenant for Life dies, and the Heir of the other Jointenant enters, 
and the Infant ouſts him, and he brings an Aſſize; maintenable, Quære. 

22. Tenant in Tail diſcontinues in Fee, and takes back an Eſtate in Fee, and grants a Rent- 
charge in Fee, and dies, and the Lord ſeizes his Ward, and the Grantee diſtrains for the Rent- 
charge, and the Lord makes Reſcous, and the Grantee brings Aſſize, it is maintenable. 

23. Grandfather, Father, and Son, the Grandfather makes a Leafe for Life of an Acre, and 
dies, the Father being Tenant in Tail of an Acre diſcontinues it with Warranty in Fee, and dies, 
and the Tenant for Life dies, and the Son enters into the Acre after his Death, and brings a 
Tormedin, it ſeems that the Warranty of the Father with this Aſſets is no Bar. 

24. A. dies without Iffue, being ſcized of an Acre in Borough-englith, and having two Uncles, 
the youngeſt, who enters into the Acre by reaſon of Poſſeſſion, | is vouched with the eldeſt by 
Reaſon of a Warranty made by the Nephew, and loſes, the Tenant who vouches them and reco- 
vers dies, having two Sons, the eldeſt ſues Execution, and the youngelt ouſts him. See M. 11 
rag . 12. 4. for the Reaſon of ſuing Execution, 

Leſſee for Life leaſes for 10 Years, rendring Rent, Leſſee for Years makes a Feoffment, 
* afterwards the Leſſor enters, it ſeems that he ſhall hold the Land diſcharged of the Rent, 
altho' it binds the Leſſee for Life, for the Rent cannot endure longer than the Reverſion, and 
alcho* he had granted the Rent to a Stranger, yet had it been gone, ſo that it differs from the 
other which is not in reſpect of the Reverſion. And if a Man makes a Leaſe for Life, rendring 
Rent to the Uſe of J. S. and the Tenant for Life ſurrenders, the Rent is gone. 1 Aff. pl. 10. 
the Meſne grants the Rent of the Tenant, the Tenancy eſcheats, the Kent is gone. 

26. Lord and Tenant of 12 Acres by 12 d. the Tenant makes a Leaſe for Years of one of the 
Acres, the Leſſee for Years thereof enfeoffs the Lord, it ſeems that he may avow for 11d. For 
he ſhall not be ſaid a Diſſcizor to this Purpoſe, but a Purchaſor, for altho' he is a Diſſeizor by the 
Statute, ſo that an Aſſize lies againit him, yet to another Intent he is in by Feoffment, for if 
Leſſce for Years enfeofis two, a Rele ale to the one ſhall enure to both. 

27. Tenant in Tail diſcontinues the Tail, and the Diſcontinuee makes a. Feoffment in Fee 
upon Cordition, and a Warranty collateral to the Iſue is made to the Feoffee of the Diſconti- 
nuce, and the Iſſue is barred by the Warranty by the Feoffee, and the Diſcontinuee enters for the 
Condition broken, the Iſſue has no Remedy againſt kim, 

28. A. leaſes for Lite, and grants a Rent-charge out of the Reverſion, and the Grantee pur- 
chaſes the Eſtate of the Tenant for Life, who dies, and the Leſſor enters; the Queſtioa is, if 
the Grantce may diſtrain for all the Arrears from the Time of the Grant. 

29. A. grants a Rent charge in Fee out of his Land, to commence aſter the Death of 
the Grantee, and the Grantee dies, it ſeems that the Wi'e of the Grantee ſhall not be endowed 
of this Rent, and yet the Heir ſhall have it as Heir, but it was not in the Father, and it ſhall not 
* P, 6. Fa. z. be Aſſets in the Heir, as it ſeems. But if the Rent had been granted to one upon Condition 
Moyes: - 101, that if the Grantee or his Heirs die, their Iſſue being within Age, then the Rent ſhall ceaſe until 


er 143. r. 23 Ed. the Heir comes to his full Age, in that Caſe if the Grantee dies, his Iſſue being within Age, 
3. Fitz ond — 


Sn 14. M. 2 the Wife ſhall be endowed, but Execution ſhall ceaſe until the Heir comes to his full Age. As 


E if the Tenant be in Ward to the Lord, and the Lord takes a Wife, and dies poſſeſſed of the 
pet 7. Ward, his Wife ſhill be endowed of the Seigniory which was in Suſpence, becauſe the Frechold 
34 þ. for Feet. was in the Huſband. And ſo in the laſt Caſe before, in 24 Ed. 3, the Wife of the Father brought 


& 327. 1 Co. . a Writ of Dower againſt the Heir within Age, and recovered, but Execution ceaſed until, Sc. 


8 n. 330. Ard there you may ſce that the F reenold is in him, inaſmuch as he is Tenant to the Precipe of 


123. Jeak. 4. pl. his Mother. 


3 _ 30. If a collateral Warranty deſcends within the Year upon him who has Cauſe to enter for 


10 Mod, 367 Mortmain, it ſeems that he ſhall not enter afterwards, for if he himſelf had releaſed, he ſhould 
2 Pac, Abr % not have entered after, and a Warranty ſhall bind him as well as his Releaſe, But Quære if a 
Leer H. pl. g. Collateral Warranty extends to a Title of Entry. 
Win 31. The Father dies ſcized of a Remainder, having Iſſue two Sons by two Venters, the firſt 
Son being Tenant in Tail of the particular Eſtate grants a Rent-charge in Fee, and dies without 
Iſſue, the ſecond Son enters, and Avowry is made upon him for the Charge. If a Man has two 
Daughters by divers Venters or by one Venter, and dies, and the eldeſt grants a Rent-charge, 
and dies before any Entry into the Land, ſhall the youngeſt Daughter hold the whole Moieth 
charged? Ir ſcems that ſhe ſhall : As if one Jointenant grants a Rent- -charge and dies, the 
Survivor ſhall hold the Land diſcharged. 


2 2. A. 
- 
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2. A. gives in Tail one Acre which he holds in Socage, and another Acre which he holds in 
Chivalry, ſaying nothing, it ſeems that the Donor ſhall have ſeveral Services, and make ſeveral 
Avowries, notwithſtanding he hath an entire Reverſion; for the Law makes the Avo- ry in Re- 


ſpect of the Tenure over, and he holds the Reverſion of the one Acre of one, and of che other 
Acre of another, and they ſhall eſcheat ſeverally; wherefore, Sc. 


33. The youngeſt Son of an Abator has the Land by Deſcent by the Cuſtom of Borough En- 
gliſh, or by Reaſon of an Intail afterwards to his Father and the ſecond Wife, in a Mortdanceſtor 
brought againſt him he ſhall have the Voucher, notwithſtanding the Counterplea given by the 
Statute of c. for that Statute extends only to the Heir by the Common Law. And therefore it - Patch. 8. Elle. 
ſeems that if an Abator has Iſſuc two Daughters, and makes a Feolfment, and dies, and the one great Caſe was 
takes a Feoffment, and an Aſſize of Mortdanceſtor is brought againſt her, ſhe ſhall have the Vou- Tm 


: n : chequer: Ther 
cher, for ſhe is not ſole Heir, but if ſhe had been the ſole Heir, then it ſeems clearly that ſh : 


e were three Bro- 
ſhould not have had the Voucher, notwithſtanding ſhe did not come to it as Heir. 1 


. And if an Brote. purchaſe 
Abator and another, being Tenants in Mortdancgſior, vouch, they ſhall have the Voucher. ed Land, and Ge 
34. Two Jointenants by 124. the one grants all that which belongs to him to a Stranger upon Tal and if 
Condition, the Lord grants the Services of the one, and Attornment is had, and atterwards the = 
Feoffor enters for the Condition broken, it ſeems that he ſhall hold by 12 4. and the other by Held revain to 


124. allo, for by the Feoffment, Sc. no Apportionment is made, and th | the next of the 
paſled, and 12 4. remains. oy ; W e 
A Woman has Iſſue a Son, and by another Huſband has Iſſue another Son, and the ſecond Bess. the 
Huſband deviſes Land to the Wife for Life, Remainder to the next of the Blood of the Wife, it then dead, ha- 
ſeems chat the youngeſt Son ſhall have the Land in Remainder: For altho' the one is not nearer of ds Sen, 
the Blood of the Mother than the other, and altho? the eldeſt is more worthy in Blood, but no thee So 


t that the Son of 
nearer, ſo that by the Words it is uncertain which of them ſhall have it, yet by the Intent of the 


the eldeſt thould 
e L g - have the Land 
Deviſor, which is always to be purſued in Deviſes, a 


. a 5 Gag it ſhall be taken that the youngeſt ſhall have 5 
it, becauſe he is the Iſſue of the Deviſor “. | he Lineage ; 


36. It a Woman Leſſee for Life takes Huſband, and ſhe and the Huſband make a Leaſe Wal be ken 
for L fe, rendring Rent, and the Wife avows for the Rent after the Death of the Huſband, now fen, vieh! 


| f ſcent, which is 
the firſt Leſſor may enter, and the Wife has no Remedy, for by her Avowry ſhe has agreed by 
Matter of Record: And if ſhe had entered by force of a Condition made by her and her 


died without Iſ- 


a Son, it 


the moſt worthy 


Line, And ſee 

Huſband, py. 444. pl. 29. 

it had been all one. OSS 
37. Land is given to A, habendum the one Moiety to the Feoffee and his Heirs, r 


c S. P. Plowd, 


Quære de hoc. 


| to A. a and the other the son of the 
Moiety to him and his Heirs of his Bedy, Remainder to his right Heirs, which Land is held by OO 
2 d. the Feoffee dies without Iſſue, and his Brother enters, it ſeems that ſeveral Avowries ſhall — 
be made upon him, one for 1 d. and another for another 1d. But if Land be given to A. the Beens. 
one Moiety in Fee, the other Moiety in Tail, one Avowry ſhall be made, for this enures as a in Engl 86, 
joint Gift, but in the firſt Cafe it enures ſeverally at the beginning, and that for the benefit of the 3 
Tenant, and then it ſhall be alſo ſeverally in the Hands of the Heir. As if there are three Join- dog > 
tenants, and one of them releaſes to one of the others, and he to whom the Releaſe is made has 107. 
the Moiety of his Companion by Survivorſhip, yet for the third Part one Avowry ſhall be made, Pg 
upon him. Quere in the principal Caſe, for the Fee-ſimple was never ſevered, if it had, then Sq digg 
it ſeems that the Donee ſhould hold the one Moiety by 24. and the other Moiety by 24. and 
Avowry ſhould be made upon the collateral Heir for 24. in the one Moiety. g 171 (e), and ſee 
38. If Land be deviſed upon Condition, or reſerving Rent, it is void, for the Reſervation of the Books there 
Rent or Re- entry cannot be good but in Reſpect that the Reſervor may by poſſibility take Ad- ani, den g 
vantage of it, and the Heir cannot have that which his Anceſtor himſelf could never have. 131. 


* For it a Man leaſes for Life, rendring Rent with Re- entry to his Heir, it is void, cauſa qua , i 


ſupra. * And if a Man deviſes Land with Warranty, this Warranty is void, becauſe the Father 171 (0, and fee 
was not bound, Littlet. But others think there is a Diverſity between the Caſes, for in this laſt eee 
Caſe there is a Charge to the Heir, and he ſhall never be charged but where his Father was Margin, Poſt & 
m_ for if a Man binds his Heir, it is void, but in the other Caſes it is for the Advantage of '3* 

e Heir. 


: | e S. P. Dy. 42. 
39. Per Dyer, if a Man makes a Leaſe, rendring Rent to the Leſſor, he ſhall only have it bl. 13. 
during his Life, becauſe he does not reſerve it longer, for if he had reſerved it during 40 Years, . 8. p. Dy. 42. 
he ſhould not have had it any longer. But if he makes a Leaſe, reſerving Rent, and does not pl. 12. in Mar- 
ſay to whom, it ſhall be to the Leſſor and to his Heirs, becauſe there it is left to the Conſtruction ** 

of the Law. As if a Man makes a Feoffment to A. and to his Heirs, and binds him and his Heirs # Fitz. Oarran- 
to Warranty to the Feoffee, this does but extend to the Feoffee himſelf, * but if he had warranted the 2 
Land againſt all Men in forma prædicta, or in ſuch Words, it ſhould be to the Feoffee and his Heirs, 29. 

which ſee 5H. 14 H. 4.13.4. And at the fame Time it was ſaid * that if Land be leaſed to A. for » Herevith a. 
J te, Remainder to B. in Tail, Remainder to C. in forma predifa, this ſhall be for Life only, fo 

it cannot be an Eſtate of Inheritance, becauſe it is uncertain to which of the foregoing Eſtates Lit. 20. b. 
the Word (predia) ſhall be refer'd : * But if the Remainder had been in forma eadem. then it & Vent. 368. 


i : . Cart. 104. 
ſhould have been an Eſtate-tail, for (eadem) refertur proximo antecedenti, ſed (predifta) omnibus ut Ls the, 


p grees Dy. 15. pl. 
81. But ſee Co. 


uperiori, Iſ a Man makes a Feoffment, upon Condition that he ſhall enter for Condition broken, 188. Pl. 8. whero 
Quære if his Heir ſhall re- enter. 


: . It Leſſee for 20 Years leaſes for 10 Years, rendring Rent to J — 
him, his Executors ſhall have it, for they repreſent the Perſon of their Teſtator. „ 3 

40. if Land is given to two, and to the Heirs of the Body of one of them, and he who has . 
the Tail makes a Feoffment, and both die, it ſeems not to be any Diſcontinuance for any Part, $39: Pl. 2. 
for he was not ſeized of the Tail in Poſſeſſion at the Time of the Feoffment, And if Tenant in i s. P. accord 
Tail makes a Leaſe for Life, Remainder for Life, and afterwards releaſes to him in Remainder 


Co. Litt, 20. b. 
> a3. 5 4 s ; : 4 d k 3 Danv. Abr, 
and to his Heirs, this is a Diſcontinuance if the firſt Tenant for Life dies in the Life of Tenant 88. ol. 8. 


in 


mn — "== — — 
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in Tail, otherwiſe it ſeems to be no Diſcontinuance. If Tenant in Tail makes a Gift in Tail to 
J. S. and afterwards releaſes to him and to his Heirs, and dies, and afterwards J. S. dies without 
Iflve, it ſeems that the Iſſue in Tail may enter upon the collateral Heir of J. S. becauſe the Fee 
was not executed in the Life of the Tenant in Tail, altho' it paſſed out of him. Quære of all 
theſe Matters. | 50 1 | 

41. Grandfather, Father and Son, the Grandfather Tenant in Tail gives to Huſband and 
Wife in Tail, the Huſband dies without Iſſue, the Grandfather dies, the Father releaſes to the 
Wife being Tenant after poſſibility and to her Heirs, and dies, the Wife dies, the Iſſue cannot 
enter upon the Heir of the Wife, for altho' it is no Diſcontinuance, yet when the Wife came to 
the Fee-ſimple, the Fee was executed, and then ſhe died ſeized in Fee, which Deſcent took away 
the Entry of the Iſſue; but if the Wife had been Tenant in Tail, and then had died without 
Ive, it had been otherwiſe ; for then at the Time of her Death ſhe had only had the Tail in 
Poſſeſſion and the Fee in Reverſion, which would not have taken away the Entry of the Iſſue. 

42. If I fell for a certain Sum of Money in Market-overt my Goods which were ſtolen, the 
Vendor has no Remedy for the Money, if he has it not in Hand, becauſe the Contract was void; 
for if one buys Goods in Market-overt knowing them to be ſtolen, the Property is not changed, 
no more is it here, inaſmuch as the Vendor knew that they were ſtolen of him. 

43. If the Diſſeizee enters upon the Heir of the Diſſeizor, and grants a Rent-charge, and dies, 
the Iſſue ſhall hold the Land diſcharged, for altho' he hath his Right from the ſame Anceſtor 
that charged the Land, yet he is remitted to another Poſſeſſion than that which deſcended to him: 
And if the Heir of the Diſſeizee enters upon the Diſſeizor, and grants a Rent charge, and after- 
wards the Diſſeizee dies, now becauſe a new Right is come to him, he is remitted, and it ſeems 
that he ſhall hold the Land diſcharged. But if the Son diſſeizes the Father, and charges the 
Land, and afterwards the Land deſcends to him by the Death of the Father, the Son ſhall not 
hold it diſcharged, for he is not remitted, becauſe the Right deſcended to him from the ſame 
Perſon to whom he did the Wrong, and he ſhall be diſabled to claim any Right from him whom 
he diſſeized, but in the other Caſe he claims the Right from another. As if the Father diſſeizes 
the Grandfather, and dies after he has granted a Rent-charge, and afterwards the Grandfather 

® For when he dies, the Son ſhall hold the Land diſcharged, for he claims the Right from the Grandfather, and 


ſays that if any 


of them die be- ſo from another Perſon : Quære, for there the Entry of the Grandfather was taken away, and 


1 then when the Right of one, who cannot enter, deſcends to the Tenant, he is remitted. Quære. 


other ſhall have But if there be Lord, Meſne, and Tenant, and the Tenant aliens in Mortmain, and the Lord 
er Fortion, this 


be en Paramount enters, and charges the Land, and afterwards his Title is come, viz. the Year is 
Nature of a Re- paſſed, and the Meſne has not entered, there the Lord ſhall hold it diſcharged, and his Iſſues too, 


mainder, in 


which Cafe tho? AS it ſeems, for he ſhall not be remitted for a Title, as he ſhall for a Right, accrued. But yet it 


the firſt Deviſee ſeems that he may bar him upon whom he enters, if he brings Aſſize, and that well enough by 
cu. 
yet he in re- 44. A. having three Daughters deviſes C. 100 to each of them for her Marriage, and if any of 


8 them die before her Marriage, that then the others ſhall have her Portion by Survivorſhip, and 
fer Marwod. one of them dies in the Life of the Father, it ſeems that the others ſhall have J. 300 after the 
Monk, the Re- Death of the Father, and yet nothing ſurvived, for ſhe who died had nothing in Poſſeſſion or in 
9 Action, becauſe the Deviſe did not take Effect until after the Death of the Deviſor, but they 


mainder is good. ſhall have it by the Intent of the Deviſor *, which appears to be that any of them ſhall have 


— 


Plowd. Quzr. 


Gi dre. L. 300 conditionally if ſhe ſurvives. | 
ita 45. If a Woman has Title to have Dower of three Acres, and afterwards the Heir ſows the 
: three Acres with Corn, and ſhe has one of them aſſigned to her by the Sheriff for her Dower, 
* See Litt. $65, where ſhe never required Dower of the Heir, Quære who ſhall have the Emblements? For no 
mentary there- Folly can be imputed to the Heir, becauſe the Poſſeſſion was caſt upon him by the Law, and 
at when he ſowed the Land, it was uncertain whether ſhe would ever claim her Dower, in Reſpect 
b So if Tenant Of which Uncertainty the Heir ſhall be aided, as if a Condition on the Part of the Mortgagor 
by Srarute-Rt-- be performed, the Mortgagee ſhall have the Emblements. Alſo the Sheriff cannot aſſign Goods 
2 2 21 por Widow, and by the ſame Reaſon he cannot aſſign the Emblements, which are but 
= cofual Profit att les. | | | : | 
P Woman is entitled to have Dower of a Marſh, the Heir by his Induſtry makes it 
Eble good Meadow, ſhe recovers it and ſhall be endowed of the third Part as it now is, becauſe her 
Co. Litt. 55.b. Title is to the Quantity of the Land, not the Value; “ but if the Heir improves the Land by 
. 8. P. cc Building or the like collateral Improvement, it ſhall be otherwiſe. Quære if the Heir ſuffers 
Co. Litt, 32. a. the Houſes upon the Land to decay, ſhall the Wife be endowed of the Land according to its 
4 Value when it was in the Poſſeſſion of her Huſband, or ſhall ſhe have the third Part as it now is, 
M. 17 H. 3 and be ove " Damages for rg impairing? And it ſeems that Damages ſhall not be recouped 
eee in Aſſize for the Improvement of ſuch Marſh. 
7's Seq = 47. If Tenant in Tail holds by Rent, and the Donor grants the Services of the Donee, it 
Co. Lütt. 32+ *- ſeems that nothing paſſes, altho* Attornment be made, for the Rent cannot paſs unleſs it paſſes 
e In this Cafe AS a Rent-ſervice, For if there be Lord and Tenant by Fealty and Rent, and the Lord grants 
Co, Litt. 32. a. the Services of the Tenant, ſaving the Fealty, nothing paſſes thereby, for the Rent cannot paſs 
fays that ihe ſhall but as a Rent-ſervice, inaſmuch as it is granted by the Name of a Service, for neither a Rent-feck 
cording to its nor a Rent-charge can paſs by that Word, (guære if the Saving is not void for Repugnancy) and 
2 3 as a Rent-ſervice it cannot paſs, for then the Donee ſhould pay one Fealty to the Grantee, and 
Aſſigament. and ano her to the Donor for the Reverſion, and ſo the Donor would charge him with two Fealties, 
its Valueinthe Which he cannot do, any more than the Lord can grant the Moiety. But Quære if his Attorn- 
Poſſeſſion of her ment ſhall not prejudice him, but it ſeems that it ſhall not, becauſe the Law will not ſuffer one 


Huſband. Sc 
Leck. $ 329. Man to hold the ſame of two ſeveral Perſons, 


48. Tenant 


. 
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48. Tenant for Life grants a Rent- charge in Fee, and afterwards he and the Leſſor make a 
Feoffment of all their Lands and Tenements in ſuch a Town where the Land lies, and make a 
Letter of Attorney to make Livery, it ſeems that the Rent- charge ſhall not endure longer than 
for the Life of the Tenant for Life, becauſe it is but a Grant of the Eſtate of the Tenant for 
Life, and of the Reverſion of the Leſſor alſo, and this by the ſaid Words. But if they had 
made a Feoffment of that Land only, then the Rent- charge ſhould endure for ever, becauſe it is 
the Feoffment of the Tenant for Life, and the Confirmation of the Leſſor. Quære, for it ſeems 
that if the Deed is firſt delivered, and afterwards Livery is made, the Reverfion paſſes by the 
Delivery of the Deed, for it is an Attornment alſo of the Tenant for Life by the Delivery of the 
Deed. 8 

49. If there is Lord, Meſne, and Tenant, and the Tenant holds by 4d. and the Meſne by 12d. and 
the Tenant makes a Gift in Tail ſaying nothing, and after that the Reverſion eſcheats, ſome think that 
the Donee ſhall hold by 12 d. ſo if the Meſnalty deſcends to the Donor, the Donee ſhall hold by 12 d. 
and it the Meſne had releaſed to the Donor, the Donee ſhould hold by 124. As if the Tenant 
had made a Gift in Tail, the Remainder in Fee, and the Remainder had eſcheated, it ſeems that 
the Donee ſhould have held by 12 d. for the firſt Services which he ſhall pay, and the firſt Tenure, 
is extinct by the Unity of the Remainder to the Seigniory, ſo that it is clear that the Meſnalty, 
vg. the 4d. is extinct, and then the Donee ſhall hold by 124. and it is all one as if the Meſne 
had releaſed to him in Remainder. And the Reaſon in the principal Caſe why the Tenure of the 
Donee thall be charged, is, becauſe the Law makes the Tenure of the Donor in reſpect of the 
Meinalty, and when the Meſnalty is extinct, the Tenure between the Donor and the Donee ſhall 
be alſo extinct, and then by the ſame Reaſon that the Donee ſhould take Advantage, if the 
Donor by Deſcent or Releaſe had held by leſſer Service, by the ſame Reaſon he ſhall be prejudiced 
when he holds by greater Service. And it ſeems that if the Wife of the Donee in Tail, whereof 
the Law makes the Tenure, is endowed, and afterwards the Tail is extin&, ſhe ſhall hold but 
by Fealty only, otherwiſe it is if the Tenure had been reſerved by expreſs Words; and if the 
Wife of the Tenant is endowed, and afterwards the Reverſion eſcheats, the Wife ſhall hold by 
Fealty only. If the Tenant who holds by 4d. makes a Gift in Frank- Marriage, and afterwards 
the Donor dies without Heir, ſo that the Reverſion is held by 12d. quære how the Donees ſhall 
hold? whether by ſuch Service as the Donor held by when the Gift was made, or by ſuch 
Service as the Reverſion is now held by. If a Gift is made in Frank Marriage, after the fourth 
Degree the Donees ſhall hold as the Donor holds over. So if a Man makes a Gift in Tail, 
reſerving 24. for the Life of the Father of the Donee, during his Life the Iſſue ſnall hold by the 
Relervation of the Party, and after his Death his Iſſue ſhall hold by the Reſervation of the Law. 
As if a Man makes a Feoffment upon Condition, and that for the Breach thereof he ſhall enter, 
during his Life he enters by the expreſs Reſervation, and after his Death his Heir enters by the 
Reſervation of the Law. Note, if an Incroachment of Services be made upon the Huſband, 
the Wife being en\lowed ſhall not be contributory to it, and yet the Heir ſhall not avoid it. 

50. A. having two Sons makes a Gift in Tail to the eldeſt, Remainder in Fee to the youngeſt, 
upon Condition that the eldeſt ſhall not make a Feoffment with Warranty to the Intent to bar 
him in Remainder, and if he does, that then the youngeſt and his Heirs ſhall enter. The eldeſt 
makes a Feoffment with Warranty, the Father dies, the eldeſt dies without Iſſue, it is clear that 
the youngeſt may enter, for the Entry given to the youngeſt is void, and then the Feoffor and his 
Heirs may enter, and then the Father having Cauſe to enter, and he being dead, the Condition 
is in Suſpence in the eldeſt, and revived by his Death, (as the Condition is revived by the Death 
of Tenant in Tail in 41 Ed. 3. 21.) and given to the youngeſt; for the eldeſt did not give away 
the Condition incluſively extinct by the Feoffment, as it might be, and a Warranty does not bind 


_ Titles of Entry, as for Mortmain or Raviſhment. But if the Feoffment with Warranty had been 


after the Death of the Father, then the Condition had been extinct. 
51. There are three Jointenants, the one gives his Part with his Daughter in Frank-Marriage 
to one of his Companions, and further by the ſame Deed releaſes to them in Frank-Marriage, 


- and makes Livery, ſome think that this ſhall be a good Gift in Frank-Marriage for this Reaſon, 


viz. altho* one Jointefant cannot enfeoff his Companion, yet he may enfeoff his Companion and 

another, and the Livery made to the other ſhall veſt the Land in both, and this is for the Ad- 

vantage of the third, as in Gaſcoign's Caſe 7 H. 6. 3, it was not a Surrender, for the Advantage e Further, ir 
of the third, nor in 21 H. 7. 41, for the Advantage of the Huſband, ſo it ſhall not be void one 1 
here, for the Advantage of the third. But others think this Reaſon is not good, for the Huſ- his —— i 
band cannot take it immediately from his Companion, and for him it is void, and good for his 2%, held 10 
Wife. As if a Man makes a Feoffment to a Stranger and to his own Wife, it is void for the wilt enure feve- 
Wife, and good for the Stranger, notwithſtanding Livery be made to the Stranger in the Name G nen n 
of both. So here it is good for the Wife, and the other Part of the Deed, viz. the Releaſe, is Releaſe, and to 
good for the Huſband *. So both the Things make the Frank-Marriage good, inaſmuch as it 1, ir or be 
may be made at an Inſtant, for the Land and the Deed may be put together, and both be deli- no good Frank- 


vered at an Inſtant. | | 8 bs : 
52. If a Man makes Livery of an Acre in the Name of that and of another Acre which he Life, and fe it 


has for Life, in Tail, in Right of his Wife, or of his Parſonage or Biſhopric, nothing paſſes, 3 — 


but if it be in Name of an Acre which he has for Years, or as Guardian, or by Reaſon of an Porter, 24, Elix. 
Execution, it is otherwiſe. and then they 


take incommon, 


53. A. is ſeized of a Houſe on the Part of his Mother, and Eſtovers are granted to him in Fee and ſeverally, 
to be burnt in it, and he dies without Iflue, are the Eſtovers extint? If two Diſſeizors of TI 
Houſe have Eſt vers granted to them to be ſpent in the ſame Houſe, and one of them accepts a Ploud, Quer, 
Releaſe of the Diſſcizee, it ſeems that the Eſtovers remain for Part, for a Releaſe to ſuch Stranger — OS 


does 
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does not countervail an Entry and Feoffment, as if the Diſſeizor takes a Confirmation of the 
Lord to hold by leſſer Services, and atterwards accepts a Relcaſe of the Diſſeizee, yet he ſhall 
take Advantage of the Confirmation. If the Son of the Diſſeizor endows his Wife ex aſſenſa 
patris, and afterwards the Diſſeizee releaſes to the Diſſeizor, is the Dower of the Wife avoided, 
or not? A Warranty made to the Diſſeizor is not gone by the Releaſe of the Diſſcizee. 
84. The Tenant ceſſes for two Years, and after wards takes a Wife, and the Lord recovers in a 
Ceſſavit, and the Tenant dies, his Wife ſhall be endowed againſt the Lord clearly, as it ſeems; 
for if a Man ceſſes for 20 Years, a Ceſſavit ſhall not be maintained for the Ceſſer the firit two 
Years of the 20, but for the Ceſſer the two Years next before the Writ purchaſed, and fo is the 
Count in a Ceſſavit. Then here no Ceſſavit could be maintained for the Ceſſer before the Cover- 
ture, and ſo the Title of Action ſhall not have Relation, Sc. but it is founded upon the Ceſſer 
two Years next before the Writ purchaſed, Part of which was during the Coverture, for it could 
not poſſibly be otherwiſe, and then the Ceſſer of the Huſband during the Coverture ſhall not 
* But Quere if take away the Dower of the Wife“. So Note this for a good Reaſon. But a Man may have a 
the Cale devot Ceſſavit in the Per for a Ceſſer before the Feoffment, | | 
41 55. Grandfather, Father, and Son, the Father diſſeizes the Grandfather, and dies, and the 
tber abet. Son endows the Wife of the Father, and the Grandfather dies, it ſeems that the Son may ouſt 
band ceſſes ene the Tenant in Dower, for he has a new Right deſcended from the Grandfather, and as the Entry 


year before the Of the Grandfather was lawful upon the Tenant in Dower, ſo ſhall the Entry of his Heirs, viz. 


— — 


Coverture, and 


»nother y-ar the Son, be lawful. + But it ſeems that if the Son had there granted a Rent-charge, and after- 
ay bn is wards the Grandfather had died, the Son ſhould have held the Land charged, and ſhould nor 
brought. have been remitted, for the Entry of the Grandfather was not lawful upon him, and when the 
Plowd, Arge. Right of the Grandfather deſcends upon him, he ſhall not be remitted. But if there are Great- 
__ 81. Grandfather, Father, and Son, and the Grandfather diſſeizes the Great-Grandfather, and dies, and 
+ Contra Pot the Father dies, and the Son endows the Wite of the Father, and the Great-Grandfather dies, it 
962. ſeems that the Son cannot ouſt the Tenant in Dower, for the Great-Grandfather could not enter 
upon her in that Cale, no more can his Heir. It ſeems that if the Son diſſeizes the Father, ard 
grants a Rent-charge, and afterwards the Father grants a Rent-charge, the Land ſhall. be cha 
in perpetuum : But it the Son had been dead firſt, it had been otherwiſe, and his Son ſhould have 
held it diſcharged. | | 

56. The Tenant holds 10 Acres by 104. and makes a Feoffment of one of the Acres, and 
the Lord grants the Rent, reſerving the Fealty, and the Tenant attorns, and afterwards the 
Grantee releaſes all his Right in the Land to the Tenant, yet he ſhall have 1 d. becauſe by the 
Feoffment the Seigniory was ſevered, and two Rents paſſed by the Grant, and there is only one 
extinguiſhed by the Releaſe, viz. the Rent of 94. 

57. Two Diſſeizors make a Gift in Tail to hold in Chivalry, and afterwards the Diſſeizee 
releaſes to one of them, the Donee dies, the Donors ſeize the Wardſhip of his Iflue, who ma- 
ries himſelf within Age, and they bring Forfeiture of Marriage, firſt, it ſeems that the Releaſe 
ſhall enure to both. Od 

58. If the Reverſion is granted to the Tenant for Life and to a Stranger in Fee, now the 
Jointure of the Fee is ſevered, for the Tenant for Life has a Fee-ſimple in the Moiety of the 
Land executed preſently. If the Reverſion of Tenant in Tail is granted to him and to another 
in Fee, the Jointure of the Fee remains in that Caſe. But if the Huſband is Tenant for Life, 
and the Reverſion is granted to him and to his Wife, the Fee remains in them in Jointure, be- 

2 Plowd. 8 Cauſe there can be no Moieties between Huſband and Wife, and this is clear Law. And if a 
(m), 33.0). Leaſe be made to two, habendum the one Moiety to the one, and the other Moiety to the other 
there cited in the for Life, and afterwards Confirmation is made to them and their Heirs, the Jointure of the Fee 
Margin. is ſevered, and they are Tenants in Common of the Fee, as they were“ of the Freehold : For a 
v Plowd. 166 Confirmation ſhali enure according to the Nature of the Eſtate upon which it enures, and a Con- 
a the fir mation does not alter the Eſtate. See ꝙ H. 6. 9. for this. But if the Reverſion had been 
cited in the granted to them in Fee, they had been Jointenants of the Fee preſently, for there the Fee in 
1754 Pot Jointure merges their ſeveral Eſtates of Freehold. But if there are two Tenants in Common 
| tor Life, and the Reverſion is jointly in two, and one of them purchaſes the Eſtate of the one 
Tenant for Life, and the other purchaſes the Eſtate of the other Tenant for Life, there the Join- 

ture is ſevered, for when the one Jointenant purchaſed the Eſtate of the one Tenant for Life, he had 

his Moiety of the Fee executed to the Moiety of the Freehold, and therefore the Jointure was 

ſevered preſently, but in the other Caſe they came to the Reverſion at one and the ſame Inſtant ; 

and ſo is the Diverſity. If Land be leaſed to Huſband and Wife, habendum the one Moiety to 

the Huſband, and the other Moiety to the Wife, and afterwards the Land is confirmed to them 
in ſpecial Tail, reſerving a Hawk, the Donor ſhall have two Hawks, for the Huſband ſhall 

have the one Moiety of the Inheritance, becauſe his Poſſeſſion was ſevered from the Poſſeſſion of 

the Wife, viz. in the Moiety of the Land, fo that for that Moiety the Huſband is ſeized in his 

Demeſn as of ſpecial Tail, and the Wife hath nothing in it; and as to the other Moiety whereof 

the Wife was Tenant in Common with the Huſband, the Huſband was ſeized thereof in Right 

of the Wife, and then he had a ſufficient Eſtate upon which a Confirmation might enure, where- 

fore the Confirmation enures jointly to them, and the Caſe is no other than if a Man marries a 

Woman who is Tenant for Life, and the Leſſor confirms the Land to them in Fee, they are 

preſently ſeized jointly in Fee, ſo in the Caſe above the Huſband is ſole ſeized of the one Moiety 

in Tail, and he and his Wife are jointly ſeized of the other Moiety, and then inaſmuch as it ſhall 

go ſeverally, the Donor ſhall have ſeveral Hawks. So if Land is given to the Huſband for Life, 
Remainder to the Wife for Life, and their Eſtates are confirmed in Tail, the Huſband alone ſhall 

have the one Moiety in the Tail, and he and his Wite the other Moiety, and yet the Tail 1s not 
| | | 3 executed 
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to one of them, this ſhall enure to them both. 


cannot be endowed of a Thing determined by Life. 


. et. ** 
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executed for any Part. Quære, for this is a good Moot Caſe. If Land is given to two, and to 


the Heirs of their Bodies begotten, and afterwards the Donor confirms the Land to them in Fee, 
they are not Jointenants in Fee, for the Tail was executed to ſuch Purpoſe, and ſo the Confirma- 
tion enures ſeverally. If there is Tenant pur auter vie of the Tenancy, and the Seigniory is 


granted to him and to another in Fee, the Jointure is ſevered preſently, and if Ceftyy que vie dies, 


yet the Seigniory is not in Jointure, inaſmuch as it was not in Jointure at the Begininng. But if 
a Seigniory is granted to two in Fee, and afterwards one of them takes an Eſtate of the Tenancy 
pur auler vie, and Ceſiuy que vie dies, now the Jointure remains, becauſe it was joint at the 
Beginning. | - 
_- A. has Iſſue two Daughters, and holds Land of the eldeſt by Suit and a Hawk, and dies, and 
the Daughters aſſign the third Part of their Land to their Mother for Dower, and afterwards make 
Partition, the Tenant in Dower fhall not be contributory for any Part of the Services, for the 
Reverſion remains in Coparcenary between them two, for they cannot make Partition thereof, 
and then the entire Seigniory is in Suſpence, and ſo there ſhall be no Contribution by the Tenant 
in Dower: and it ſeems that the youngeſt Daughter ſhall be alſo diſcharged of the Tenure. And 
yet if land held by a Hawk deſcends upon the Seignioreſs and her Siſter, and they make Parti- 
tion, the Seigniorels ſhall have the Hawk, but in that Caſe there is no Suit, for by the Statute of 


 Marlbriage cap. g. the eldeſt ſhall do it, and the other ſhall be contributory, and then if ſhe is 


the Seignioreſs, ſhe cannot do it to herſelf. But the Reaſon why the youngeſt ſhall be diſcharged 


in the principal Caſe is, becauſe the Seigniory is in Suſpence for Part, and it cannot be in eſſe tor 


the other Part. But if the Termor has two Daughters, and the Lord ſeizes the youngeſt who is 
within Age, it ſeems that he ſhall diſtrain the other for the Moiety of the Seigniory, for the 
Act of the Law ſhail not prejudice him. Quære, for the Seizure of the Ward is his own Act. 

60. Two Femes Diſſeizoreſſes enfeoff their Father, who dies ſeized, ſo that the Land deſcends 
to them, and the Difleizee releaſes to one of them, it ſeems that it ſhall enure to them both, for 
between themſelves they are in by Title. And if a Diſſeizor dies ſeized, having two Daughters 


g 
who are Baſtards, and the Diſſeizee releaſes to dne of them, this ſhall go to both. And if 


Tenant for Years enfeoffs two, and the Leſſor releaſes to one of them, this ſhall go to both. 
For although, as to him, they are Diſſeizors and puniſhable by Aſſize, yet to all other Intents 


they are in by Title. For if Tenant for Years enfeofts the Lord of an Acre of Land, the Seigniory 


ſhall be apportioned. But Ogre if the Feoffee was not a Diſſeizor at the Common Law. And if a 
Man enteoffs two, upon Condition, which is broken, and the Feoffor releaſes to one of them, 
the Feoffee ſhall not hold his Companion out of the Land, for they are not in by Wrong, and 
a Releaſe, when it countervails an Entry and Feoffment, does not extend to Titles. And if the 


Diſſeizee enters upon two Diſſeizors, and they recover falſly in Aſſize againſt the Diſſeizee, and 


he releaſes to one of them, this ſhall enure to both, for between themſelves and the Diſſeizee alſo 
they are in by Title. And if an Infant enfeoffs two, and afterwards at his full Age he releaſes 

If two Diſſeizors make a Feoffment, and take 
back an Eſtate, a Releaſe to one ſhall enure to both, fot altho' they are Diſſeizors in Reſpe& of 
the Diſſeizee, yet between themſelves they are in by Title. So if a Diſſeizor makes a Feoffment, 


and takes back an Eſtate for Life, and a Releaſe is made to him, it ſhall enure to him in 
| If Leſſee for Years makes a Feoffment, and the Leſſor dies without Heir, the Lord 


Reverſion. 
Mall not have the Eſcheat, for it is a good Feoffment againſt him. 


61. If a Man reſerves Rent upon a Leaſe for Life, he has not a Fee in it, for his Wife ſhall not 
have Dower ot it, nor ſhall the Heir have an Aſſize of Mortdanteftor, for there is none that can 
make it to have Continuance longer than for the Life of the Tenant for Life, and then a Woman 

But if Leſſee for Life grants a Rent in Fee, 
a Fee paſſes thereby, for by Poſſibility this may be made to endure in Perpetuity, as if the Leſſor 
confirms it, it ſhall enure in perpetuum by Littlet. And the Caſe of Quintin proves this, that a 
Fee paſſed before, whereof the Wife of the Grantee was dowable, Sc. But if Tenant for Life 
grants a Rent-charge in Fee to the Leſſor, and he grants it over, yet he ſhall avoid it after the 
Death of the Tenant for Life, for it cannot enure as a Confirmation, notwithſtanding it was 
granted by the Words dedimus et concedimus, becauſe the Grantee had no Poſſeſſion of it before, 


and one and the ſame Word at one and the ſame Time cannot enure as a Grant and as a Confirma- 


tion alſo. And therefore if the Diſſeizor grants a Rent-charge to the Diſſeizee, and he grants 
it over, and afterwards re-enters, he ſhall hold the Land diſcharged, cauſa qua ſupra. But if 


the Diſſeizor makes a Leaſe for Life, the Remainder in Fee, and the Diſſeizee purchaſes the 


Remainder in Fee, and grants it over, now he cannot enter upon the Leſſee for Life, for then he 
would defcat his own Grant, which may not be, for by the Grant of the Remainder it paſſed with 
all Charges and Titles which the Grantor had to the ſame Thing, and he had Title before to the 
Fee, which paſſed incluſively. And if Tenant pur auter vie grants a Rent-charge in Fee, and 
afterwards he has the Reverſion by Deſcent or Releaſe, and Cæſtuy que vie dies, he ſhall hold it 
diſcharged, for by the ſame Reaſon that a Man may ſay that at the Time of the Rent-charge 


granted he had nothing in the Land, and by that means avoid the Charge, ſo by the ſame 


Reaſon he may ſay that he had not an Eſtate pur auter vie. But it ſeems that if after the Fee acquired 
he bad made a Feollment, the Feoffee ſhould not have avoided the Rent-charge after the Death 
of the Ce/izy que ie, but ſhould have held it charged in Fee. LE 

62. If the Diſſcizor makes a Gift in Tail or a Feoffment upon Condition to the Heir of the 
Diſſe zee, and the Diſſeizee dies, the Heir has the Land in Fee and without Condition, inaſ- 
much as he has the Right by Deſcent from him whoſe Entry was lawful z but if he had taken a 
Releaſe of the Diffeizor, it had been otherwiſe, becauſe it was his own Act. But a Relcaſe of 
the Pier ſhait avoid all Rights of Entry, and not all Titles, and therefore if the Diſſeizor 
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makes a Leaſe for Life, the Leſſee makes a Feoffment, and afterwards the Diſſeizee releaſes to 
the Feoffee, now the Right of Entry which the Diſſeizee had is taken away and avoided. By 
many, if the Son diſſeizes the Father, and grants a Rent, and dies, yet the Land is charged. 
But if a Stranger diſſcizes the E ather, and grants a Rent charge, and enfeoffs the Son, and 
the Father dies, the Son ſhall hold it diſcharged. * If the Father diſſeizes the Grand father, and 
dies, and the Son enters, and charges the Land, and the Grandfather dies, he ſhall hold it 
diſcharged, although be was of. full Age. at the Time of the Charge. As if Tenant in Tail 
enfeoffs his Iſſue within Age, who grants a Rent charge at his full Age, and afterwards the 
Tenant in Tail dies, the Son ſhall hold it diſcharged, for in both Caſes he is in of another Eſtate. 
21 Ed. 94. A Man has two Daughters, the eldeſt diſſeizes the Father, the Father dies, and 
ſhe has Iflue, and dies, the other enters claiming her Part of the Moiety, and ſhe brings Aſſize; 
this was a Moot Caſe. If the Diſſeizor grants a..Rent-charge, and is difſeized, and a Releaſe 
is made to the ſecond Diſſeizor, the Charge remains, but not the Dower of his Wife, for the 
Charge is executed, and the Dower is executory only. If the ſecond Diſſeizor makes a Leaſe 
for Life, Remainder in Ece, and the Diſſeizee releaſes to the Tenant for Life, it ſeems that the 
Wife of the firſt Diſſcizor. ſhall be endowed. And if Tenant for Life is diſſeized by A. who is 
diſſeized by B. to whom the Leſſor releaſes, the Wife of A. ſhall be endowed, and if the Tenant 
for Life dies, A. may enter upon B. and ſhall have it for ver. = 
63. Feoffee with Warranty to him his Heirs. and Aſſigns makes a Leaſe for Life, the Tenant 
for Life in a Plea vouches the .firſt Feoffor, and recovers in Value Land held of the Feoffee, if 
the Feoffee ſhall have his Seigniory and avow for it, is the Queſtion : For if the Reverſion of 
the Land recovered in Value be in the Feoffee, then he ſhall not avow, and if he ſhall not avow, 
quere if the Leſſee for Life ſhall. vouch. as Aſſignee, inaſmuch as he has not the whole Eſtate. 
And it is clear that if the Feoffee had made a Leaſe for Life, Remainder in Fee, then the Leſſee 
ſhould have vouched as Aſſignee, and if he had recovered in Value, it ſhould have made the 
Remainder to be in him in whom: it was before. 28 AJ. pl. 18. 11 A/. pl. g. 
64. A Woman Leſſee for Life by the Cuſtom. of a Manor takes a Huſband by. Licenſe, and 
the Huſband dies, the Lord ſhall have no Heriot, becauſe there is no Alteration of the Tenant. 
So if Land is leaſed to Huſband and Wife for their Lives according to the Cuſtom, and the 
Huſband dies, no Heriot ſhall accrue. to the Lord by his Death, cauſa qua ſupra. And if a 
Woman Leſſee for Life takes a Huſband by Licenſe, and ſhe dies, the Lord ſhall have no 
Heriot, becauſe ſhe has no Goods, for the + Eſpowſals was a Gift in Law of them to the Huſ- 
band.. iWherefore it ſeems in: ſuch Caſe that if the Huſband dies, a Cuſtom that the Lord ſhall 
have a Heriot after his Death ſtands well with Reaſon, | becauſe otherwiſe the Lord might poſſibly 
have no Heriot, viz. if the Wife dies firſt, and therefore it ſeems that the Danger of loſing the 
Heriot ſhall make ſuch Preſcription good. And if ſuch Tenant for Life deviſes all his Goods, 
yet the Lord ſhall have a Heriot, becauſe the Deviſe does not take Effect until after his Death, 
and/then the Lord's Title ſhall be prefer'd. And if a Man has two Horſes at the Time of his 
Death, and they are his. beſt Chattles, one of which is worth 40s. and the other is but a Colt, 
and not worth more than 105. at that Time, and the Lord does not ſeize the Heriot for two 
Years after the Death of his Tenant, ſo that the Colt becomes worth 51. he ſhall not ſeize the 
Colt, becauſe he had a Property. preſently. by the Death of the Tenant in the other, being the 
beſt Beaſt which the Leſſee had at the Time of his Death. A Cow has three Calves before the 
Seizin of the Lord, it ſeems that the Lord may ſeize them with the Cow, tamen quære. 
6. The Tenancy, being a Manor, is held by 12 d. of another Manor which is the Meſnalty, 
and which is held by 6 d. and the Meſne enfeoffs the Tenant of the Manor which is the Meſnalty, 
now he holds both the Manors of the Lord. by one joint Tenure of 6d. and the Lord ſhall avow 
upon the Tenant, becauſe the two Manors are held of him by 6 4. So had it been if the Te- 
nancy had eſcheated to the Meſnalty, and there the one Manor is parcel of the other Manor, 
and the Tenancy has not loſt the Name of a Manor, for the Land which was held of the Tenancy 
is not now held of another Manor which was the Meſnalty, but as it was before. Which ſee 


— 


adjudged that one Manor may be parcel of another, 32 H. 6. 9. b. 


66. After the Vouchee has entered into the Warranty, a collateral Anceſtor of the Demandant 
releaſes to the Vouchee with Warranty, and dies, now the Vouchee ſhall not plead this Warranty 
againſt the Demandant, becauſe the Releaſe was void, for although the Vouchee ſhall be "Tenant 
to the Demandant, yet he ſhall not be ſo to a Stranger, for if a Stranger releaſes to him after 
his Entry into the Warranty, it.is merely void, fo ſhall it be now : Burt if a collateral Anceſtor 
had releaſed to the Tenant after the Vouchee had entered into the Warranty, the Vouchee might 
have pleaded this with Warranty, if he had it ready to ſhew, Quære in the firſt Caſe, although 
the Releaſe be void, if the Warranty ſhall not be ſaid to be good. 

67. In a Quare Impedit againſt. the. Patron and Incumbent, it is no Plea for the Incumbent to 
ſay that he is in by ſix Months of the Preſentment of the Patron, for none ſhall have the Plea 
of Plenarty but he who may thereby gain to himſelf the Patronage, and againſt whom a Writ 
of Right of Advowſon is maintenable, which ſee 16 Ed. 4. 11. But in a Quare Impedit againſt 
the Ordinary and Incumbent, the Incumbent may ſay that he is in by ſix Months of the Collation 
of the Biſhop for Lapſe, becauſe there no Patronage is gained thereby. So Note the Diverſity. 
2 R. 2. Fitz. Encumbent 4. 18 Ed. 3. Fitz. Quare Impedit 48. 13 H. 8. 14. 14 H. 8. 31. 39 Ed. 

30. | | HE 44 
: 68. A Man makes a Feoffment upon Condition to enfeoff him again, and the Feoffee enfeofts 
another to his Uſe, if the Feoffor may enter before Requeſt, or not, is the Queſtion, inaſmuch 
as it is ſuch a Feoffment as hath broken the Truſt repoſed in the Feoffee. If a Man makes a 
Feoffment, reſerving Rent, and for default of Payment a re-entry, and the Rent is behind, fo 
| | that 
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that he has Title to enter, and then he releaſes the Rent, now he ſhall not re-enter afterwards, 
for if he had granted the Rent over after the Title, he ſhould not have enter'd, no more ſhall 
he now. But if an Annuity is in Arrear to me, and 20 5s. nomine pænæ, tho' I releaſe the 
Annuity, yet the Penalty remains; for there appears a Diverſity. 16 vw] 

69. In many Caſes a man may do a Thing to which he is not compellible by Law, and yet 


he ſhall not be puniſhed for it. As if Land is leaſed for Life, upon which there is a Houſe 


which is ruinous and in Decay at the Time of the Leaſe, now the Leſſee is not puniſhable in Waſt 
if it falls, but yet if he cuts down. Trees growing upon the Land, and repairs it with them, it 
is juſtifiable, 12 H. 8. 1. So he may alſo do, if the Leſſor covenants to repair it, Sc. as it 
there appears. So if a Man leaſes a Houſe with Land upon which there is a Wood, Sc. without 
Impeachment-of Waſt for the Houſe, yet if the Houſe becomes ruinous, it ſeems that the Leſſee 
may cut Timber for the repairing and re- building of it, and he ſhall not be puniſhed in an Action 
of Waſt. And Note that the Leſſee may take Timber-wood for Firebote, if there is no other 
Wood growing upon the Land, which ſee in 21 H. 6. 47. Quære if a Man is bound to buy 
Timber tor the repairs of a Houſe leaſed to him, where there is none upon the Land. If Leſſee is 
bound by Obligation to do no Waſt, or if a Leaſe is made upon Condition that if the Leſſee 
does Waſt then his Eſtate ſhall ceaſe, and a Stranger does Waſt, this is no Forfeiture of the 
Leaſe, for the Condition only extends to the Perſon of the Leſſee: So a Prohibition to make to 
Eſtrepement, which ſee 3 H. 6. 17. But if a Stranger does Waſt upon the Land of the Leſſee 
for Years, or of Guardian in Chivalry, they ſhall render treble, and ſhall loſe the Ward, as if 
it had been their own Waſt; the Diverſity appears. But Guardian in Socage ſhall not be pu- 
niſhed for the Walt of a Stranger, for the Heir himſelf ſhall have an Action for it. If the Lord 
grants his Seigniory by Fine, and before Attornment the Feoffee makes a Feoffment of the 
Tenancy, if the Feoffee attorns, it is good enough, by all the Juſtices, and yet he is not com- 
pellible to attorn, 18 Ed. 4. 10. And if Tenant in Tail attorns, it is good, and yet he is not 
compellible. | | OH. 
— If there are two Jointenants for Life, and one of them is bound in a Recognizance, or 
Judgment is given againſt him, and afterwards he grants over his Eſtate, yet during his Life he 
ſhall be liable ro Execution. But otherwiſe it is ot an Eſtate for Years, for in the one Caſe the 
Land, viz. the Freehold, i: bound by Judgment, but in the other Caſe not; for a Man ſhall have 
ſole Execution of Chattles which the Party has the Day of the Execution ſued z ſo of a Leaſe 
for Years, 2 H. 4. | | THe OP 0 
71. A Seigniory is granted for Years, the Rent is behind, and the Tenant dies, and his Years 
are expired, if the Grantee ſhall have an Action of Debt againſt the Heir of the Tenant for the 
Rent due in the Time of his Father, and alſo for that which is due after the Death of the Father, 
or if he ſhall have an Action of Debt againſt the Executor of the Father, becauſe it was due in 
the Life of the Teſtator, or if he is without Remedy for it, is the Queſtion. And ſome ſay 
that the Heir ſhall not be charged by Action of Debt as Heir, if the Father does not bind him- 
ſelf and his Heirs by expreſs Words, and it ſhall not be here ſaid the Debt of the Heir himſelf ; 
and the Executors ſhall not be charged, becauſe they were not chargeable for it by the Death of 
their Teſtator, for at that Time the Grantee could not have. an Action of Debt for it, but his 
Remedy was by Diſtreſs and Avowry * ; ſo that the Grantee is without Remedy for it. And, e 
if an Annuity is granted for the Life of J. S. and the Grantee releaſes to the Grantor all Actions years were not 
of Annuity, it ſeems that he ſhall not have an Action of Debt for the Arrears after the Releaſe pied. and to 
and after the Death of J. S. for when they were due, he had no Remedy. And if a Warren, 3 H. 7. 12. 


9 H. 7. 17. a. 
Toll, or a Hundred is leaſed for Life, rendring Rent, and the Tenant for Life dies, the Leſſor 3 
has no Remedy for the Rent, becauſe he had no Remedy during the Eſtate. abridg'd in Engl. 


72. If the Plaintiff is bar'd in an Entry . ſur difſeizin, yet he ſhall have a Ceſſavit, if he has“. 
Caule to have it at the Time, Sc. tor it is another Title. If the Heir brings a Formedon in De- 
ſcender, and is nonſuited, guzre if he ſhall enter, becauſe he had Title of Entry, viz. for the 
Condition broken. Ir ſeems that if a Woman has Cauſe to have Dower of one and the ſame 
Land as the Wife of J. and alſo as the Wife of S. and ſhe is bar'd of Dower as the Wife of J. 
yet ſhe ſhall have it as the Wife of S. Huſband and Wife make a Feoffment upon Condition, 
if the Wife of the Huſband in a Cui in vita may enter for the Condition broken, 27 Ed. 3. 

\ £6. 1 
ot . If the Tenant who holds by one Hawk makes a Feoffment of the Moiety to a Stranger, 
or of the whole to Mayor and Commonalty and to J. S. now the Lord Paramount ſhall have 
two Hawks, becauſe theſe are ſeveral Feoffments, for if he had made Livery to one in the Name 
of both, nothing ſhould have paſſed but to him who took the Livery, and the Lord ſhall be 


compel'd to make ſeveral Avowries, which proves that he ſhall have ſeveral Hawks. If the 


Tenant who holds by one Hawk makes a Gift in Tail to two ſeveral Perſons, reſerving Rent, 
habendum the one Moiety to the one, and the other Moiety to the other, ſo that they are ſeveral 

Intails, now the Donor ſhall have two Hawks, becauſe the Law makes the Tenure and the 
Reſervation. But if the Reſervation be made by the ſpecial Words of the Party, as if a Man 

makes a Leaſe to two, habendum the one Moiety to the one, and the other Moiety to the other, 
reſerving one Hawk, or a Leaſe pur auter vie to J. S. and to Dean and Chapter, reſerving one 

Hawk, there becauſe the Land goes at the Beginning two ſeveral Ways, and the Party does but + ploaa. 
reſerve one Hawk, he ſhall not have more than he reſerved, viz. only one; fo Note a Diverſity, 172 (</. Co- 
The ſame Law if the Reverſion at the Beginning goes ſeveral Ways, and is feveral at the Be- xo Co. 106. 


10 Co. 106, b. 


ginning of the Reſervation, yet they ſhall only have that which is reſerved, if the Reſervation is 8 
tpecial by the Party. ＋ As if two Tenants in Common make a I.caſe for Life, reſerving one Perk. & 107. 
Hawk, they ſhall but have that which is reſerved, becauſe they are Privies to the Reſervation, 3 
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and it is their own Act, for which Reaſon they cannot have more; ſo that it is all one when the 
Poſſeſſion is in Common, and when the Reverſion is in Common, if the Reſervation is mae 
by the Party himſelf. But if at the Beginning it is the Reſervation of the Party, and afterwards 
by the Act of the Party or of the Law the Poſſeſſion is made ſeveral to two, or in common to 
two, then the whole Rent ſhall follow alſo. As if the Leſſor reſerves a Hawk upon a Leale 
for Life, and afterwards the Leſſee grants over the Moiety to a Stranger, or the whole to 
Mayor and Commonalty and to J. S. pur auter vie, or if a Man gives Land to two, and to the 
Heirs of their two Bodies begotten, reſerving one Hawk, and they die, and their Iſſues enter, 
or if Land is given to two, Habendum the one Moiety in Tail to the Heirs Males, and the other 
Moiety in Tail to the Heirs Females, &c. reſerving one Hawk, and they die, having Iſſuc a 
Son and a Daughter, ſo if the one Acre had been to the Heir Male in Tail, the other to the 
Heir Female, or if a Man gives one Acre in Borough Engliſh and another in Tail to A. 
reſerving a Hawk, and the Donee dies, having Iſſue two Sons, or if one Hawk is reſerved upon 
a Gift in Tail, where the Donee dies, having Iſſue two Daughters, and they make Partition, in 
all theſe Caſes the Leſſor or Donor ſhall have two Hawks, notwithſtanding he had but one at the 
Beginning, for where the Poſſeſſion is afterwards ſevered and divided without Folly in the Leſior 
or Donor, he ſhall have ſeveral Hawks. The ſame Law if the Reverſion after the Reſervation 
goes ſeveral Ways, viz. the one Acre in Severalty to the one, and the other Acre in Severaity to 
the other, or the one Moiety to the one, and the other Moiety to the other, they ſhall have 
ſeveral Hawks. And therefore if a Man makes a Gift in Tail of one Acre in Borough-Engliſh 
and of another at Common Law, reſerving a Hawk, and dies, having two Sons, they {hall 
have ſeveral Hawks. So if the Donor has the one Acre by Deſcent on the Part of the Mother, 
and the other on the Part of the Father, and he dies without Iſſue, the ſeveral Heirs ſhall have 
ſeveral Hawks. So if the Parſon of a Church be the Donor, and gives one Acre of the Glebe 
by the Aſſent of the Patron and Ordinary, and another Acre of his own Land, reſerving to him 
his Heirs and Succeſſors one Hawk, and dies, the Heir himſelf ſhail have one Hawk, and the 
Succeſſor another. So if a Man has an Intail of one Acre to him and to his Heirs Males, and 
of another Acre to his Heirs'Females of his Body, and he makes a Leaſe of both for 21 Ycars, 
reſerving one Hawk, and dies, having a Son and a Daughter, each of them ſhall have 
a Hawk. So if the one Moiety goes one Way, and the other Moiety another Way, as it ſuch 
for every ve Reverſion is granted to Mayor and Commonalty and to J. S. they ſhall have ſeveral Hawks. 
luntery At of Quære. If the Tenant holds of two Meſnes by Hawks, and the one Meine is attaiated of 
the Execut'» */ Felony, ſo that his Moiety eſcheats to the Lord Paramount, now the Tenant ſhall pay two 
of the Teſtator Hawks, And in all theſe Caſes it is clear Law that the Leſſee, Donee, or Tenant ſhall make 


are conſumed 


without any Be- two F ealties. 


nefit to the Te. 74. If Tenant for Life makes a Feoffment in Fee to the Wife of him in Reverſion, with a 
— 2 — Letter of Attorney to the Leſſor to deliver Seizin, who does ſo, now whether the Leſſor is ſeized 
Executor, hav- in Right of his Wife, or in his own Right, inaſmuch as he ſhall be remitted becauſe it was a For- 


ing ſuch a Term 


25 Executor, fciture, is the Queſtion. But if Tenant in Tail enfeoffs the Wife of the Donor, this ſeems to 
purchaſes the 


n be a Diſcontinuance. If there is Tenant by Curteſy of an Advowſon, and he in the Reverſion 
is not a d:vafta- is Preſented by a Stranger, it ſeems that his Heir ſhall not avoid it, becauſe it was during the 


Ang _ Life of the Tenant by the Curteſy, and he ſhall not be ſaid Tenant for Life; and the Stranger has 
ſers, is in being gained the Patronage, tho? he was but Attorney to convey it to him. | 


mne b. , 75: There ſeems to bea Diverſity between a Releaſe in Deed and a Releaſe in Law. For if 


Term, and dies, the Tenant makes a Leaſe for Life, and the Lord releaſes to the Tenant for Life, all his Right 


and his Execu- 


and his wxecu- in the Seigniory is utterly extinct, for this is a Releaſe in Deed, and the Law would be the ſame 
deem it, ſome if he had releaſed it but for an Hour. But if the Lord diſtrains the Tenant, and makes a Leaſe 
wor ris» for Life, he has not extinguiſhed his Seigniory for ever. As if the Diſſeizee enters upon a 
wvaſatit, i mey - > 6 . . 

have Afetsin Deſcent, and makes a Leaſe for Life, and the Heir re- enters, the Diſſeizee may enter after the 
their Hans... Death of the Tenant for Life, for a Releaſe in Law ſhall be taken moſt favourably, otherwiſe 
redeem it, and Of A Releafe in Deed, for that is the Act of the Party. And if the Tenant makes a Leaſe for 
the Tem ve>- Years to the Lord, and he makes a Leaſe for Life, and the Tenant eaters, it ſeems that the 
Price of the Seigniory ſhall be revived after the Death of the Tenant for Life, notwithſtanding there was a 


Rederprion- - Diſſeizin, and the Lord was a Diſſeizor by the Statute. 
bor fills + Tom 76. If a Man makes a Leaſe for Years, reſerving Rent upon Condition of Entry for Non- 
under the Value, 


by which the Payment, and the Leſſee dies, and his Executors break the Condition, ſo that the Leſſor enters, 
Creditors loſe 


8 this ſeems to be a devaſtavit in them “, otherwiſe it is if the Condition was performable on the 
this,fomerhink, Part of the Leſſor, and he had performed it. Which ſee in Bro. Abr. tit. Extinguiſhment 
is a devaſlavit: 54,57. b | 

But if a Man b . 5 5 E 
Mt of © 77. If a Leaſe is made for Years, to commence at Eaſter, Remainder for Life, and Livery 
Fer, and de- is made preſently to the Leſſee, and before the Feaſt of Eaſter the Leſſce releaſes to him in 


iſes it to hi . G . K r : 
Exceutors to le REMainder, if this Releaſe is good is the Queſtion. 

3 78. If Huſband and Wife leaſe the Land of the Wife for Years, rendring Rent, and the 
for Payment of Huſband diſtrains and avows, and has the Rent, and dies, it ſeems that the Cattle ſhall be ci!- 
is Debts, an 


hs Devo, and . charged, for the Executors cannot detain them, becauſe they are but a Pledge, and foraſmuch 
Pokey Ws the Executors cannot have the Duty, they cannot detain the Pledge, for the Wife ſhall have 
1s no dwaſ/lauvt, t 2 


. Duty; and this is not like to the Caſe where the Huſband recovers upon an Obligation made 
| was the beſt to him and his Wife, Sc. which ſee 33 H. 6. 38. And if a Woman has ſuch Pledge for a 
could gi, Duty, and ſhe takes Huſband, and a Writ of Detinue is brought againſt him, and he pleads 
Ploud, Ger ' ut ſupra, whereby the Plaintiff takes nothing by his Writ, and the Hutband dies, the Wife ſhall 
hn, 2998 have the Duty, and the Executors ſhall not have the Pledge. 
3 
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79. If a Rent-charge is granted in Fee, and the Grantee dies without Heir, the Executors 
ſhall not have Debt for the Arrears, but if the Grantee had purchaſed a Writ of Annuity, and 
had recovered, then his Executors ſhould have had Debt for the Arrears, for when the Arrears 
of any Rent are due, if he to whom they are due had an Inheritance in the Rent, and after- 
wards the Inheritance is determined, the Arrears are extinct, otherwiſe it is of an Annuity, for 
that is no Freehold ; and here inaſmuch as the Thing is determined, his Executors cannot make 
it nor plead it as an Annuity. If a Leaſe is made to Huſband and Wife for the Life of the 
Huſband, Remainder to the right Heirs of the Huſband, and the Huſband dies, the Wife ſhall 
not have Dower, . becauſe ſhe could not diſagree to the Eſtate taken during the Coverture, it 
being determined. But if an Eſtate for the Life of the Huſband be made to Huſband and 
Wife by a Diſſeizor, and the Huſband dies, ſhe may diſagree, in order to ſave herſelf from Da- 
mages, and yet the Eſtate is determined. And if Land is given to Huſband and Wife in Fee, 
and the Huſband makes a Feoffment, and a collateral Anceſtor of the Wife releaſes with War- 
ranty, and dies, and the Huſband dies, the Wife cannot diſagree, and claim her Dower, for her 
Eftate was bound, and her Right to demand it in a Cui in vita determined by the Warranty, and 
inaſmuch as her Eſtate was determined, ſhe cannot diſagree to it. If one grants to J. S. for 
Life a Robe or 205. at the Election of the Grantee, and the Grantee dies before Election, it 
ſeems that his Executors cannot demand the Arrears by any Means: But it is the Opinion of 
many that if it be a perſonal Grant, viz. to pay Money only to J. S. there the Executor ma 


demand it. But ſee 28 Af. pl. 11. where one accepted another to be his. Tenant at Will after his 


Death, who entered into the Land where his Entry was not lawful. | 

80, It a Villain purchaſes an Eſtate in Tail, and the Lord enters, and dies, it ſeems that his 
Wife ſhall not have Dower, for when the Law gave him his Entry, it did not give him more 
than the Villain could Jawfully give, and that was but an Eſtate pur auter vie, for otherwiſe the 
Law would do Wrong, it it ſhould ſay that he had a Fee, and fo diveſt the Reverſion out of the 
Donor, which the Law will never do. And it ſeems that if a Stranger diſſeizes Tenant in Tail, 
where the Reverſion is in the King, and the Diſſeizor dies, his Wife ſhall not have Dower, no 
more than a Diſcontinuance ſhall take away an Entry. | 

81. Tenant in Tail makes a Feoffment in Fee, and dies, and the Diſcontinuee makes a Gift in 
Tail, Remainder in Fee to the Iſſue of the firſt Intail, the ſecond Tenant in Tail dies without 
Iſſue, his Wife privement enſeint with a Son, and the Iſſue of the firſt Tail enters, and aiter- 
wards the Iſſue of the ſecond Tail is born, and enters upon him, and he brings an Aſſize, it is 
not maintenable. See * Ed. 4. 1. accordingly. 


82. A Leaſe is made to a Man for the Lives of J. S. and J. D. the Leſſee makes a Leaſe for 


the Life of J. S. only, it ſeems that he hath the Reverſion, notwithſtanding this Leaſe, for he 


has given a leſſer Eſtate than he had, for he claimed for the Term of their two Lives, and of the 
longeſt liver of them, and he has not given the whole Eſtate, but in his Eſtate is included all 
that he has given, and more, and therefore if he had reſerved a Rent, it ſeems that the Reſervation 
ſhould have been good without Deed. And it is clear that if the ſecond Leſſee dies, living J. S. 
an Occupant ſhall hold the Land, but if J. S. dies, living J. D. then it ſeems that the firſt Leſſee 
may have an Ad terminum qui preteriit againſt the Occupant, and ſhall make to himſelf Title trom 
him in the Form and Manner before ſhewn. But others think the contrary, for before he had 
but a Freehold, and now by the Leaſe to the ſecond Leſſee he has parted with a Freehold, and 
the Reverſion of the ſame Freehold cannot be in him. But if a Leaſe be made to me for the Life 
of A. Remainder to me for the Life of B. and I make a Leaſe for the Life of A. now I have 
a Reverſion for the Life of B. for they were two Eſtates; but in ie other Caſe there was but 
one Eſtate, and the whole Grant was irrevocable if J. S. ſurvived, and then the Poſſibility of the 
Survivor of J. S. does not make a Reverſion in the firſt Leſſee : But it is as if I being Leſſee for 
the Life of C. grant my Eſtate to D. upon Condition that if D. dies, living C. 1 ſhall enter, now 
I have no Reverſion, notwithſtanding this Condition, for quere if this Condition ſhall be ſufficient 
for me to enter upon an Occupant after the Death of D. If a Leaſe is made to E. and F. 
for their Lives, and F. grants all his Moiety to a Stranger for the Life of E. this is a Forfeiture 
of his Eſtate, becauſe he had no Eſtate for the Life of E. but only in Reſpect of the Jointure, 
and an Eſtate for the Life of E. does not paſs from the Leſſor in this Moiety but upon a Con- 
dition in Law, viz. that the Jointure remains, whereas now he has given it for the Life of E. 
abſolutely without Condition, for which Reaſon it is a Forfeiture : But if both of them had 
made a Leaſe for the Life of E. it had not been a Forfeiture, cauſa patet. Mete alſo that if 
Tenant in Tail, Remainder to his right Heirs, makes a Gift in Tail, and dies, and his Iſſue l ING 


: : l . Plowd. 31 (i), 
recovers in a Formedon, yet there is a Reverſion of the Tail in the Donee. If Land is given to r60(a). Dy. 126. 


too, to the one for the Life of J. S. and to the other for the Life of J. D. and one of them dies, Nb. CS. 


139. b. Cro. C. 
it ſeems that the other ſhall make Title againſt an Occupant. If Land is leaſed to me during my 478. Vin, Abr, 


Life and the Life of J. S. this is but for my Life only, for that is the greater Eſtate, whic Pg" aa 
merges the other Life. As if I am Leſſee for the Life of A. and I accepr a Confirmation for , Poſt & 173. 

my own Life, this has merged the other Eſtate. * But if a Woman Leſſee for Life takes Huſ- 3 
band, and a Confirmation is made to them for their two Lives, this is a Remainder in the Huſ ;, nde as long 
band, by Reaſon of the Joint Eſtate of the Wife. So if Land is given to A. and B. for the AN 
Life of B. and afterwards a Confirmation is made to them for their two Lives, this is a Remainder 4, aud one of 
in A. and the Jointure remains. If a Leaſe is made to two for 40 Years, if they fo long live, them inhabits in 
and the one dies, the whole Term ceaſes, for it was a Condition, and not a Limitation of the tue Eſtate is de- 
Eſtate. If Land is leaſed as long as J. and S. ſhall be Juſtices, and J. is diſcharged, the Eſtate termined, Poſt d 
is determined, becauſe the Time was in the Copulative, and it was a collateral Determination; 


* but if it had been during their Lives, and the one had died, the Eſtate ſhould have continued. 4 Poſt h 173. 


If one has a Leaſe during the Life of Huſband and Wife, and he makes a Leaſe during the 
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Coverture between them, it ſeems that the ſecond Leſſee has not the whole Eſtate, but the firſt 
Leſſee has a Reverſion. So if Leſſee for the Life of the Lord Dyer makes a Leaſe during the 
Time that he ſhall be Chief Juſtice of the Common Bench, he has a Reverſion, for he ſhali have 
the Land again if another be made Chief Juſtice in the Lite of the Lord Dyer. If two Join- 
tenants make a Leaſe for Life, and afterwards one of them grants his Part of the Reverſion to 
another for the Life of the Leſſee, it ſeems that this is a Severance of the Jointure, | 
- 83. If there are two Tenants in Common, and one of them has a Wife, and a Reverſion is 
granted to them both, and he who is married dies, his Wife ſhall be endowed of the third Part 
of the fourth Part, if the Law be ſo that the Reverſion paſſed ſeverally, for then the Reverſion 
and the Fee is executed for the fourth Part. ED Deni 353 
84. If a Rent is granted to A. and his Heirs, and if it be behind, that he ſhall diſtrain for 
the Life of J. S. now during the Life of J. S. this is a Rent-charge, and after that it ſhall be a 
Rent-ſeck. And it is by no Means inconſiſtent that a Rent during a certain Time ſhall be 
of one Nature, and afterwards the Party ſhall have an-Inheritance in a Rent of another Nature. 
As if a Man makes a Gift in Tail, rendring Socage-tenure during the Life of the Donor, and 
afterwards Knights-ſervice, this is a good Reſervation, and ſhall be according to the Words, 
and his Wife ſhail be endowed of the Knights-ſervice. And a Man may have an Eſtate- tail 
and an Eſtate in Fee expectant, but thoſe are ſeveral Eſtates in one and the ſame Thing, and ia 
the other Caſes the Things are of ſeveral Natures. And it ſeems that Seizin of a Rent-charge is 
ſufficient Seizin of a Rent-ſeck to have an Aſſize for it. And it ſeems clearly that if the Seigniory 
and Tenancy come together, ſo that the Surpluſage of the Meſnalty remains, the Meſne ſhall 
have an Aſſize for it without any other Seizin, for it comes by the Act of the Law. It a Re- 
verſion is granted, rendring Rent, quere what Rent it is during the particular Eſtate, but after 
the particular Eſtate is determined, it is a Rent-ſervice. * It a Rent is granted out of two 
Acres, and if the Rent be behind, that he may diſtrain in one of the Acres, this ſeems clearly 


28 71. to be but a Rent - ſeck, for it is but one Rent, which cannot entirely be a Rent- charge, becauſe 
N the other Acre is not charged, but the Diſtreſs is only a Penalty. And if a Rent be granted 
out of Land to A. in Fee, and if the Rent be behind for two Years, that the Grantee may 

diſtrain, now it is not a Rent- ſeck during the two Years, but a Rent- charge diſtrainable after 

the two Years. And if a Rent is granted to A. and if it be behind, that his Heirs ſhall diſtrain, 

this Diſtreſs is void, for there is no“ ſuch Perſon in rerum natura, and it never ſhall be a Rent- 

; ä bers charge, becauſe it cannot be a Rent-charge at the Beginning; but if the Diſtreſs had been 


limited to a Perſon in eſſe, then it had been a Rent-charge, as it is in 46 Ed. 3. 18. If the 

Lord grants his Seigniory, reſerving Rent, the Seizin before ſhall not be ſufficient Seizin of it. 

© And if a Rent is granted to two, and if it be in Arrear, that one of them ſhall diſtrain, this 
© Contra Co, is a Rent-ſeck for the one Moiety, and a Rent-charge for the other Moiety, becauſe the one has 
1.itt, 147: Þ another Benefit than his Companion has. And if a Rent is granted for Life, and afterwards by 
wholly a Rent- another Deed the Grantor releaſes to the Grantee all his Right in the Rent, and if it be in Arrear, 
* that he and his Heirs ſhall diſtrain for it, altho* the Heir ſhall have it by Diſtreſs, as it is adjudged 
* Poſt 9 111. in 8 H. 4. 18, yet the Wife ſhall not be endowed thereof, becauſe the Diſtreſs does not alter 

the Rent, but it isa Rent-ſeck, and the Diſtreſs is but a Penalty, and beſides it is no new Rent 
which commences after his Death. For if a Rent is granted for Life, and by another Deed 
e See Poth 112. the Grantor grants to him that if the Rent is behind he ſhall diſtrain, the Remainder in Fee, 

the Remainder is void, for he did not take an Eſtate before upon which a Remainder may 

enure. If a Rent is granted out of the Manor of Dale, and if it be behind, that he ſhall 
# 8. P. Co. Liz, diſtrain in the Manor of Sale, and the Grantee purchaſes Parcel of the Manor of Sale, the Rent 
147. b. at the remains, and alſo he ſhall diflrain in the Reſidue, and yet the Penalty was a Thing againſt 
dev, common Right. 

85. If Tenant in Tail, where the Remainder is over with Warranty, recovers in Value, and 
dies before Execution ſued, many are of Opinion that he in Remainder ſhall ſue Execution, if 
the Tenant in Tail dies without Iſſue, becauſe he is Privy in Eſtate. And if a Seigniory is 

ranted for Life, Remainder in Fee, by Fine, and the Tenant for Life dies, he in Remainder 
ſhall have a Per que ſervitia, becauſe he is Privy in Eſtate. If a Man recovers in Value by War- 
ranty Land in Borough Engliſh, and dies, having two Sons, guere if the youngeſt Son ſhall 
ſue Execution, or if he ſhall have it and enter upon the eldeſt after he has ſued Execution 
thereof. But if the Iſſue in Tail recovers in a Formedon, and before Execution he dies without 
Iſſue, the Donor ſhall not enter afterwards, nor have Execution. If Tenant in Tail diſcontinues, 
and dies, having a Daughter, his Wife enſeint with a Son, and the Daughter recovers in a For- 
medon, and dies, and the Son is born afterwards, he ſhall not ſue Execution, nor enter. But 
it the Iſſue in Tail recovers againſt the Diſcontinuee, and afterwards is attainted of Felony, his 
Iſſue ſhall ſue Execution, or enter, becauſe he is Privy in Eſtate, altho' he is not Privy in Blood 
with Regard to the Inheritance in Fee-ſimple. Tenant in Tail recovers in Value by Voucher of 
the Donor, and is attainted of Felony, his Iſſue ſhall not have Execution, cauſa patet. The 
continual Claim of Tenant for Life enures to him in Remainder. | 

86. If a Man makes a Leaſe for Life, rendring Rent for the firſt ſeven Years, he ſhall have an 
Aſſize for it, for it is adjudged in 7 Ed. 3. 10, that an Action of Debt does not lie for the Rent. 
Bur ſee that Debt does lie by Spelman, 28 H. 8. Dyer 23. a. | 

87. If a Remainder is appointed to the right Heirs Females of the Body of J. S. who dies 
having a Son and Daughter, the Remainder ſhall be void, becauſe the Daughter cannot have it, 
inaſmuch a ſhe is not Heir, altho* ſhe be a Female. But. if Land be given to one, and 
to his Heirs Females of his Body, the Female ſhall have it, altho' he has a Son, 
for ſhe inherits by the Form of the Gift, but in the other Caſe ſhe would take by 
Purchaſe, . and the Name of Purchaſe is not ſufficient for her to take by, becauſe ſhe is 

| not 


* 
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not Heir. And Note that if J. S. has Iſſue a Daughter, who dies having Iſſue a Son, and a 
Remainder is limited to the right Heirs Females of the Body of J. S. the Son ſhall have the 
Remainder, becauſe he ſhall be as a Purchaſer, but he ſhall not have the Land by Deſcent which 
was given to J. S. and to his Heirs Females of his Body, cauſa patet, Vide Per Newton 20 H. 
6. 43. Andit a Man dies, having Iſſue a Son and a Daughter, and Land is given to the 
Daughter and to her Heirs Females of the Body of her Father begotten, ſhe has not an Eſtate- 
rail, but only for Life, Sc. cauſa qua ſupra. Land is given to A. and to his Heirs Females, and 
for Default of Iſſue the Remainder to his Heirs Males, and he has Iſſue a Female and a Male, 
he ſhall never have the Land clearly. J. S. has Iſſue a Son and a Daughter, and dies, the Son 
has Iſſue a Daughter, and dies, a Remainder is limited to the right Heirs Females of the Body 
of J. S. the Daughter of the Son ſhall have the whole. | *. 
88. If two are diſſeized, and one of them releaſes to the Diſſeizor all his Right in the one 
Moicty, all his Right is extinct in the whole, and yet his Right was per my et per tout the Pol- 
ſeſſion, but inaſmuch as he hath releaſed all his Right in the one Moiety, which extends per my et 
per tout, this is the Reaſon why, Cc. So if there are two Diſſeizors, and one of the Diſſcizees 
releaſes to one of the Diſſeizors, the Law is the ſame as in the Caſe before, for he was ſeized per 
my et per tout: But if he had releaſed all his Right to one of them, viz. in the Moiety of the 


ſame one, Cc. and not in the Moiety. generally, the Law ſeems to be otherwiſe, viz. that his 
Right remains in the Moiety of the other Moiety. 


„ „ 


89. If the Tenant intermarries with the Seignioreſs, or if the Seignioreſs takes an Eſtate for 

Lite of the Tenancy, and afterwards takes Huſband, he ſhall not be Tenant by the Curteſy, 

| becauſe the Freehold of the Tenancy was in Suſpence, and then he cannot be Tenant by the 

Curteſy of ſuch Reverſion : Bat if ſhe had taken aa Eſtate for Years, or the Tenant had been 

her Ward, and afterwards ſhe had taken Huſband, and had died during that Eſtate, he ſhould 

have been Tenant by the. Curteſy, becauſe the Freehold was not in Suſpence, but the Poſſeſſion 
for Years only. _ | 


90. If a Woman is endowed of a Manor, ſhe ſhall pay all Services to the Heir as he pays 
over. | | HK. Og pe | 
91. If a Recovery is had againſt one Jointenant, who dies, his Companion ſhall not avoid this 
Recovery, becauſe the Right was bound thereby ; but he ſhall avoid Charges, Dowers, and Re- 
cognizances, becauſe the Poſſeſſion is only chargeable with them, and the Right is not bound 
as in the other Caſe. And if one Jointenant in Fee takes a Leaſe for Years by Indenture of his 
own Moiety from a Stranger, the Survivor ſhall avoid it, as it ſeems, 
93. If an Infant is forejudged, he ſhall be bound for ever thereby, and he has no Remedy; 
bur if he makes a Feoff ment of a Manor, and the Feoffee is forejudged, yet the Infant may enter 
into the Manor, and diſtrain for the Meſnalty : The Diverſity is, becauſe in the one Caſe he was 
Party to the Record, and in the other C.ſe the Forejudger was againſt the Feoffee, who had a 
defeaſible Eſtate, ſo that the Forejudger under it ſhall be defeaſible alſo. - A Recovery in Waſt 
againſt an Infant ſhall bind him, but a Recovery in Waſt againſt his Grantee ſhall not bind him, 
becauſe the Infant had an elder Title. And a Recovery in a Ceſſavit againſt an Infant ſhall bind 
him, but a Recovery againſt his Feoffee ſhall not conclude the Intant, unleſs the Title was upon 
a Ceſſavit before the Feottment, and then quære. If Tenant in Dower makes a Feoffment, and 
the Letior recovers in Caſu proviſo, ſhe may enter upon him notwithſtanding; this is to be under- 
ſtood where the Tenant in Dower is an Infant. 1 
94. If two Coparceners die before Partition, having Iſſues, and a Stranger abates, the Iſſues 
ſhall not join in a Mortdancefer, for the Statute of Glouceſter cap. 7. is only when one Right 
deſcends to divers, but here every Iſſue claims his Right by his Mother, ſo that a ſeveral Right 
deſcends to them, and conſequently the Caſe is out of the Statute, and remains at the Common 
Law. And therefore if two Coparceners are diſſeized, their Iſſues ſhall not join in a Writ of 
Entry, but they ſhall have ſeveral Writs in Reſpect of their ſeveral Rights, as they ſhall have 
ſeveral Fcrmedons, And Note that if one of tlem has Cauſe to have a Writ of Hel, and the 
other to have a Writ of Beſayel, they ſhall not join, becauſe they have Cauſe to have ſeveral 
Writs, and this Caſe is not remedied by the Statute. But where one is entitled to have a Writ 
of Meortdanceſtor, and the other to have a Writ of hel or Beſayel, there they ſhall join. But if 
none of them can have an Aſſize of Mortdanceſtor, then no Remedy is given by the Statute, 
Which ſee for the better 2 Ed. 3. 34. Fitzberbert in Writ of Hel. Contra 48 Ed. 3. 14. and 
24 Ed. 3. 13. Wn 
* 5. it a Man has a Seigniory, and marries the Tenant, or has the Tenancy by Difleizin or 
by Feoffment upon Condition, he cannot grant the Seigniory, and yet it is but in Suſpence, but 
inaſmuch as he hath as high an Eſtate in the one as in the other, he cannot grant it over, 
becauſe it is incertain whether it ſhall ever be revived. But if he had the Tenancy only for Life 
or for Years, then he might grant it over, and it ſhould be good to take Effect by Diſtreſs after 
the Determination of the particular Eſtate, becauſe the Fee was not in Suſpence, but as great, _. F 
an Eſtate as he had in the Land was in Suſpence, and no more, and then the Seigniory might be 37. pl. 20. Bro, 
granted over, notwithſtanding it was not in Poſſeſſion. | ® For if a Leaſe for Years is made to pg . 
commence after Michaelmas, or after the Death of J. S. it may be granted over, and yet the 423 (9. Co. Lit. 
Party has it not in Poſſeſſion. So may the Lord grant his Seigniory where the Tenant is in 4%. a * 
1 Ward to him, or where the Tenant has diſclaimed; but if there is Tenant for Life of the &c. E. 15. pl. 
ö Tenancy, and the Seigniory is granted to him in Fee, there he cannot grant it over, becauſe . "tes 
he never had Poſſeſſion of it; but if he had once had Poſſeſſion of it, and then it had come into x Finch zog, 
Suſpence by his taking an Eſtate for Life, then he might have granted it over; and ſo is the 2b Bac. 
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96. If che Lord deviſes Land to his Villain, it ſeems that he ſhall be infranchiſed againſt the 
Heir, and yet he was a Villain to the Heir before the Deviſe took' Effect, but inaſmuch as the 
Father had Power to infranchife him, he ſhall be infranchiſed before he is in by the Father. 
As if one delivers an Eſcrow of Infranchiſement to A. to be delivered to his Villain ſeven Years 
after, and the Lord dies, and after that the Deed is delivered, this ſhall be a good Infran- 
chiſement. So if a Man makes a Leaſe for Life, Remainder to the right Heir of J. S. who 
has Iſſue a Son, who is a Villain by Confeſſion to the Feoffor, and the Feoffor dies, and after- 
wards J. S. dies, and the Tenant for Life dies, and the Son of J. S. enters, he ſhall be infran- 
chiſed, and yet he was not infranchifed in the Life of the Feoffor, but now he ſhall be ſaid to 
be in by him. 8e if a Man deviſes that his Executors ſhall ſell his Land, and they ſell it to 
one who was a Villain to the Teſtator, he ſhall be manumiſed againſt the Heir, for he is in in the 
Per by the Teſtator. ä 2 | | 

97. * If Leſſee for Life makes a Feoffment, with a Letter of Attorney to the Leſſor to make 
Livery, who accordingly does fo, yet he ſhall enter for the Forfeiture, becauſe he did it as At- 
torney to him who could make Livery ; but if the Leſſee had only teen Leſſee for Years, it 
fhould have been otherwiſe, for then he could not have made Livery, and then the Leffor ſhould 
not have avoided the Livery made by himſelf. For if Tenant for Years makes a Feoffment, 
with a Letter of Attorney to a Stranger to make Livery, who accordingly does ſo, yet the 
Leſſee for Years ſhall not be ſaid a Diſſeizor, becauſe actual Livery is not made by hm, but the 


Attorney only ſhall be ſaid the Diſſeizor; and ſo in the other Caſe the Law would ſay that the 


Leffor ſhould not avoid the Livery. But if the Tenant deviſes that his Lord ſhall make a Feoff- 
ment of the Tenancy, and he accordingly does ſo, yet his Seigniory is not extinft, any more 
than a Rent-charge ſhall be extin& where the Grantee makes Livery of the Land as Attorney 
to the Tenant of the Land, becauſe he does it as a Servant and in Right of another. - But before 
the Statute, if one had a Rent out of another Land, and was Ceſtay que Uſe of the Land, and 
entered, and made a Feoffment, the Rent was extin&, becauſe his Feoffment was taken moſt 
trongly againſt himſelf, fo that in Conſtruction of Law he did not enter only as Ceſtuy que Uſe, 
but his whole Intereſt was adjudged to be gone. + So if Leſſee for Years makes Livery as At- 
torney to the Leſſor, it ſeems clearly that this is a Surrender of the Term, otherwiſe the Livery 
would be void, which it cannot be by any Poſſibility. But in 34 Eliz. it was ruled in C. B. to 
be no Surrender. oy | 9 8 
98. If there is Tenant pur auter vie, Remainder to J. S. for his own Life, and J. S. releaſes 
to the Leſſee, it ſeems that this Releaſe is good, and enures by Way of Creation of an Eſtate, 
for if a Remainder for the Life of J. S. had been limited to the firſt Tenant, ſuch Remainder 
had been good, for which Reaſon inaſmuch as there is a ſufficient Tenant for Life and Poſ- 


ſeſſion upon which the Releaſe may enure, it ſhall be good. But if the firſt Leſſee had held for 
bis own Life, then the Releaſe had enured by Way of Extinguiſhment, and not by Way of 


Creation of an Eftate, becauſe the firſt Eſtate was greater with Regard to the Leſſee. And if a 

Leaſe is made for 40 Years, the Remainder for 10 Years, and he in the Remainder releaſes to 
the Leſſee for 40 Years, he ſhall have it for 50 Years, for the 40 Years could not have been 
conſumed if he in Remainder had had go Years, no more ſhall the 10 Years, for one Chattle 
cannot merge another Chattle, for it is as if Leſſee for 40 Years would make a Leaſe for 10 
Years, and afterwards would releaſe to the Leſſee, now he ſhall have it for 40 Years, and not 
for 30, cauſa qua ſupra. If a Leaſe is made for Years, Remainder to A. for Life, Remainder 
to B. for Life, and B, releaſes to the Leſſee, it ſeems clearly that the Releaſe is good, for there 


is ſufficient Privity between them, altho' he has not the next Eſtate, and the Releaſe enures by 


_ viz, the Diſſeizor, cannot enter. 


Way of Creation of an Eſtate. But if Leſſee for Years will releaſe to his Leſſor, it is void, 
becauſe the Leſſee for Years is in Poſſeſſion : So if the Guardian will releaſe to the Heir, it is 
void, becauſe the Guardian is in Poſſeſſion. If two Diſſeizors make a Leaſe for Life, and the 
Diſſeizee releaſes to one of them, it ſeems that this ſhall enure to them both, becauſe of Ne- 
ceſſity it muſt enure to the Leſſee for Life, and conſequently to them in Reverſion, and that is, 
to two. And if Tenant for Life is diſſeized by two, who are diſſeized by another, and the 
Leffor releaſes to the laſt Diſſeizor, now the firſt Diſſeizor may enter upon him, notwithſtanding 
this Releaſe, becauſe the Entry of the Releaſor was taken away; but if his Entry had been 
lawful, as if the Tenant for Life had enfeoffed a Stranger, who had been diſſcized, -and the 
Leſſor had releaſed to the Diſſeizor, the Feoffee could not have entered, becauſe the Entry of 
the Releaſor, who had Title paramount, was lawful. As if a Diſſeizor makes a Leaſe for Life, 
and the Leſſee makes a Feoffment in Fee, and the Diſſeizee releaſes to the Feoffee, the Leſſor, 
But if the Heir of the Diſſeizor who is in by Deſcent leaſes 
for Life, and the Leſſee makes a Feoffment, ard the Diſſeizee releaſes to the Feoffee, now the 
Leſſor may well enter, becauſe the Difſeizee cannot enter. And ſo in 9 H. 7. 25. per Fineux, if 
the Diſſeizee enters upon a Deſcent, and makes a Feoffment over, the Heir who was in by 
Deſcent may enter upon the Feoffee; but if in this and the Caſes before he brings a Writ of Right, 
he ſhall be bar'd, as it ſeems by Littleton cap. Releaſes. It an Infant leaſes for Life, and the 
Leſſee grants over his Eſtate with Warranty, and the Infant brings a Dum fuit infra ætatem, and 
the Grantee, viz. the Tenant, vouches the Grantor, who enters into the Warranty, and loſes, 
and the Demandant releafes to him and his Heirs, ſome think that the Releaſe is void, becauſe 
he is Tenant only to anſwer the Action. But a Releaſe which enures to enlarge an Eſtate ſhall 


enure upon Privity of Eſtate; and therefore if after the Tenant by the Curteſy has granted 
over his Eſtate a Releaſe is made to him in Fee, it is void, and yet an Action of Waſt ſhall be 
' maintenable againſt him by the Heir, and he ſhall attorn. And if Tenant for Life leaſes for 


Tears, or Donee in Tail makes a Leaſe for his own Life, and he who has the Fee-ſimple confirms 


the 
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the Eſtate of the Leſſee in Fee, this is void to enlarge the Eſtate for Want of Privity; but ather- 
wiſe in the firſt Caſe, viz. of a Releaſe to the Vouchee, for he has the Poſſeſſion in Law, And 
therefore if a Leaſe is made for Life“, and the firſt Tenant for Life dies, and before any Entry 
made by him in the Remainder the Leſſor releaſes to him in Fee, this ſhall enure according to * Theſe Words, 
the Words; ſo in the firſt Caſe it ſhall enure by Way of Creation of an Eſtate to the Vouchee, + ag 1 oy cone 
But in a Writ of Entry in the Per if the Tenant vouches him by whom, Sc. who enters into be wanting. 
the Warranty, and the Demandant releaſes to him, this enures by Way of Extinguiſhment to 
the Tenant, and ſo is the Diverſity. If a Woman who has Cauſe of Dower releaſes to Guardian 
in Chivalry, this takes away her Title and Eſtate in the Chattle of the Guardian, viz. in his 
Poſſeſſion, and the Heir ſhall rake Advantage of it. But Tenant for Life cannot ſurrender to 
him in Remainder for Years, for in this Caſe he has the Freehold in Poſſeſſion; and ſo is the 
Diverſity. It was ſaid that in the Caſe of the Dum fuit infra ætatem, if he had releaſed in Tail, 
a greater Eſtate had not paſſed, for altho* it does not appear. by the Dum fuit infra ætatem what 
Eſtate he claims, becauſe the Writ is general, viz. that he demiſed twhilft he was within Age, 8c, 
yet when he enters generally into the Warranty, he ſhall not be ſaid ta have a Fee againſt the 
Demandant, but the Demandant; may aver, that he only made the Demiſe for Life. Releaſe 
made to the Patron when the Church is full ſhall not extinguiſh an Annuity, otherwiſe if it be 
made in Time of Vacation, as it is held in 21 H. 7. 41. a. but a Releaſe to the Ordinary perhaps 
will not avail. Quære if a Releaſe of the Glebe made to the Patron in Time of Vacation be good, 
If Tenant for Life grants a Rent-charge, a Releaſe to him in Reverſion will not extinguiſh it, 
as it ſeems, any more than a Releaſe of the Grantee to the Tenant for Life will extinguiſh a 
Rent-charge granted by him in Reverſion, quære inde. If the Chargee in Fee releaſes to the 
Leſſor, ſhall this diſcharge. the Leſſee for Life? It ſeems that it ſhall, but a Grant thereof to 
him in Reverſion ſhall not extinguiſh it againſt the Leſſee, - | | 

99. +IfI grant to A. an Annuity upon Condition that he ſhall promote me to a Benefice within t Seelike Mar. 
ſeven Years, within which Time I take a Wife, and ſhe dies within the Time, yet A. ſhall not 1 wn 
be bound to promote me within the Day, becauſe I who ought to take Advantage of it was 
once diſabled, at which Time A. had Liberty to tender the Benefice to me, and foraſmuch as I 
could not then take it, he ſhall be excuſed from tendering it at that Time, and therefore ſeeing 
that he might have tendered the Benefice at the Time of my Diſability, this ſhall countervail in 
Law a Tender and Refuſal, in which Caſe a Refuſal once is a Refuſal for ever. So if I am 
bound to .a Woman to marry her at ſuch a Day, and ſhe takes Huſband, and the Huſband dies 
before the Day, I am not bound to marry her. But if the Perſon who is to be promoted or 
married is a Stranger to the Obligation, it is otherwiſe. And if I am bound to enfeoff the 
Obligee before ſuch a Day, and before the Day he accepts a Leaſe for Years, which expire before 
the Day, yet I am not bound to enfeoff him. But if I am enfeoffed upon Condition to enfeoff 
the Obligee, and no Day is limited, and he takes a Leaſe, which is determined, yet I ought to 
enfeoff him, becauſe no Day was limited on which it was to be done, ſo that the Feoffor was not 
diſabled: before Requeſt or Intimation of his Will, and then upon the Requeſt it is feaſible, and 
not before; but if a Day had been limited, it had been otherwiſe. 
I0o. If the Baſtard enters into the Manor, and recovers in a Ceſſavit, ſome think that inaſ- 
much as the Mulier diſproves the Eſtate of the Baſtard, he ſhall not take Benefit of this Recovery: 
* If the Baſtard dies ſeized of Land, the Mulier being within Age, many think that his Right, pc... 
ſhall not be gone nor bound any more than if the Mulier had been born after the Deſcent. * So And fee theprins 
if the Baſtard enters, and the Mulier dies, his Wife enſeint, and before the Birth the Baſtard 898 
dies, and his Iſſue enters, the Mulier ſhall not be bound thereby; but many others are of the «4 Plow, 372 
contrary Opinion in all theſe Cafes. © And if the Baſtard dies ſeized of Land, his Wife enſeint, (1). in Margine. 
and before the Birth the Mulier enters, the Iſſue of the Baſtard, when he is born, ſhall be bound o contra Co. 
thereby, for by the dying ſeized only, © without a Deſcent to the Iſſue, the Right of Entry of bt 244. a, 
the Mulier was not taken away; for if the Diſſeizor dies without Heir, the Diſſeizee may enter e Lin. mp 
upon the Lord by Eſcheat, ſo here. If the Baſtard puiſne enters into Land in Borough- accors, * 
Engliſh, and dies ſeized, and his Iſſue enters, they ſay that the Right of the Muller ſhall be _ 
bound, for if the eldeſt Son enters, and dies ſeized of Land in Borough-Engliſh, this Deſcent iden a es 
ſhall not take away the Entry. of the . any more than the Entry and Deſcent of the 
youngeſt ſhall take away the Entry of the eldeſt in Land at the Common Law. But Note that 
ſuch Baſtard puiſne is intended where the firſt Wife, by whom he had the Mulier, dies, and then 
he has a Baſtard, and afterwards marries the ſame Woman, for, as it ſeems, if a Man marries « ee Lit. 8 
the Woman by whom he has a Baſtard, and ſhe dies, and afterwards he has a Mulier by another 399: 
Wife, altho* they are not by one and the fame Mother, yet ſuch Baſtard ſhall gain the Inheritance 
to his Iſſue, if he dies without Interruption, and by the ſame Reaſon ſhall the Baſtard puiſue, &c. 
If the Mulier ouſts the Baſtard, who recovers againſt him in Aſſize, where the Muller pleads 
never ſeized, &c. and afterwards dies, this Deſcent ſhall take away the Right of the Mulier, for 
the Poſſeſſion which he had is abſolutely defeated by the Recovery in Aſſize, for he ſhall have _ 
an Aſſize of Moridanceftor or a Scire facias where ſuch Poſſeſſion is removed; but otherwiſe it 3 
had been if he had entered. If the Baſtard has Iſſue, and dies in the Life of his Father, his 
Iſſue ſhall be in the ſame Caſe, againſt the Mulier, as the Father ſhould have been, if he dies & Co. Ian. 
ſeized without Interruption, or a Deſcent takes away the Right of the Mulier. * It was faid *#*:* 
that the Heir of the Baſtard being in by Deſcent ſhall gain the Land againſt the collateral Heir, » co, Lit. 3b. 
or againſt the Lord by Eſcheat, as well as againſt the Mulier puiſne. So Maxims are not taken 7 d 14“. 
ſo very ſtrictly. * But Dower ex afſenſu fratris is not good, for the Maxim is of the Aſſent of eos 
the! Mother and Father only. If the Iſſue of the Baſtard is the firſt who enters, and he dies i Co-Litt 35, b, 
ſeized, his Iſh ſhall hold the Land againſt the Mulier, as well as the Iſſue of the Baſtard out . 
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hold it, where the Baſtard was the firſt who entered. And it is a Maxim that Aid ſhall be 

oranted to make the Son a Knight, or to marry the Daughter, but it does not extend to the 

Brother or Siſter ; and a Man cannot have an Action quare fratrem et heredem cepit et abduxit. If the 
x $, P. co. Lit. Baſtard dies, and his Iſſue endows the Wife of the Baſtard, quære if the Right ot the Mulier is bound, 
Aa or if he may enter upon her. But if the Wife of a common Anceſtor be endowed, the Deſcent 
Mulier is bound Of the Reverſion ſhall be to the Mulier, quære inde; for if the Siſter has ſuch a Brother of the 
in this Caſe, and half Blood, and afterwards ſhe endows the Wife of the common Anceſtor, quere to whom 
upon the Tenant ſhall. the Reverſion go; but if it be the Wife of the Brother, it is otherwiſe, and there it ſeems 
in Poder. that the Siſter ſhall have the Reverſion. Adden d 6WS 253 


** 


101. A Man diſſeizes his Leſſee for Life, and afterwards makes a Feoffment to J. S. to 
the Uſe of the ſame Leſſee for his Life, Remainder in Tail to A. he in Remainder dies, his Heir 
being within Age, and the Tenant for Life dies ſeized, J. S. ſeizes the Ward of the Donee in 
Tail, which Ward refuſing the Marriage offered him by J. S. marries himſelf elſewhere, and J. S. 
brings a Writ of Forfeiture of Marriage. eg offs” supa cominſo gd 

102. Land is given to two, and to the Heirs of their two Bodies begotten, the Remainder to 
their right Heirs, which Land was before held by one Hawk, now-it ſeems that the Lord ſhall 
but have one Hawk, and yet, as it ſeems, they are not Jointenants of the Fee- ſimple, which 
veſts ſeverally in them, but there is no Apportionment in a Moiety. But if a Leaſe is made for 

- Life of two Acres, the Remainder of the one to A. in Fee, the Remainder of the other to B. in 


* x 


Fee, now the Lord ſhall have two Hawks. I I C4 L 1001 21 
103. Land is given for Life, the Remainder in Fee to the right Heirs of J. S. who is dead, 
leaving a Son, who dies without Iſſue, the Remainder ſhall deſcend to the Heir on the Part of 
the Father, and not to the Heir on the Part of the Mother, becauſe this is a Purchaſe to the Son 
in Manner as if the Remainder had been limited to the Son in his own: Name, and it is as if 
Land is given to a Man and to his Heirs on the Part of the Mother begotten, and his Mother 
is then dead, and afterwards he dies without Iſſue, the Heir on the Part of the Father ſhall 
have the Land, and (Heir on the Part of the Mother) by which he is named, are but Words of 
Conveyance to make the Land paſs to him. „ DEL EN 35 grad! 
104. A Man makes a Leaſe for Life, and dies, having a Son and a Daughter by one Venter, 
and a Son by another Venter, the eldeſt Son grants the Reverſion in Tail, and the Tenant attorns, 
and he dies, and afterwards the Grantee in Tail dies without Iſſue, and after that the Tenant 
for Life dies, it ſeems that the Daughter ſhali have the Land, and not the youngeſt Son. 

105. Tenant in Dower of an Advowſon grants her Eſtate to J. S. and to his Heirs, he dies, 
and his Heir preſents him in Reverſion, and afterwards the Tenant in Dower dies, and after that 
the Preſentee dies, and his Heir preſents,” and is diſturbed by the Heir of J. S. and he brings 
a Quare Impedit againſt him and the Ordinary, and ſhews the ſaid Preſentment for his Title, 
and the Heir of J. S. ſhews that the Preſentee was the | Anceſtor of the Plaintiff, | 

106. Tenant in Tail leaſes for 40 Years,' rendring Rent, and afterwards dies, and his Heir 
ſuffers the Leſſee to continue two or three Years after the Death of the Leſſor, and then ouſts 
him, he has no Remedy by Action of Debt or otherwiſe for the Rent behind after the Death of 
the Tenant in Tail, any more than the Leſſor hath for the Arrears incur'd after the Breach of a 
Condition, where he has not enter'd for the Condition broken; and it ſeems that he : ſhall not 
ae q ; have an Action of Account againſt him as Bailiff of the Land. . 10 D% | 12 
22 107. Altho* * Littleton ſays that a Man cannot reſerve Rent but to the Leſſor or to his Heirs, 
2 yet if a Man makes a Leaſe, rendring Rent to his © Heir, it is void, for if it ſhould be good, 
C-ke in the Com- then his Heir ſhould take it as a Purchaſer, and a Stranger too. But Littleton is not ſo to be 
mentary there underſtood, but the disjunctive ſhall there be taken as a Copulat ve. For if a Man enfeoffs one 
my upon Condition to re- enfeoff him or his Heirs before Eaſter, and before Eaſter the Feoffor dies, 
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e Co. Litt. 


Co. Eid, now the Feoffee ought to make the Feoffment before Requeſt, becauſe the Heir is a Stranger, 
Aute 38. for that the Condition was in the Disjunctive. So the Words of Lit/leton are not to be underſtood 


literally as above, for then they would be contrary to Law. But the Difference between the 
principal Caſe and the other is this, the Rent is not a Condition, nor can it be reſerved to the 
Deviſor, becauſe the Deviſe does not take Effect until after his Death, but where the Rent is 
reſerved to the Heir, it ought to be reſerved to the Leſſor himſelf, and if it is not, it ſhall 
be void. 3 | 

108. A. being ſeized of Land in Socage deviſes it to a Stranger upon Condition in Fee, and 
if the Stranger breaks the Condition, that his Executors ſhall ſell the Land, it ſeems that this 
Deviſe, as to the Executors, is void, and yet by the Equity of the Statute a Man may deviſe 
that his Executors ſhall fell his Land, and that upon Condition; and here it appears that imme- 
diately upon the Death of the Deviſor the Land ſhall be in the Deviſee, and then the Deviſe that 
his Executors ſhall ſell is annexed only to the Condition, for nothing deſcends to the Heir but 
the Condition, and it 1s as if one has a Title of Entry for a Condition broken in Land holden 
in Socage, in which Caſe ſuch Deviſe is void, for the Heir may enter, if he will, for the Breach 
of the Condition, and then when he enters, he ſhall hold the Land diſcharged of all Conditions 
made by his Father after the firſt Feoffment. So ſhall it be in the principal Caſe. "Tt 

109. A Diſſeizor having a Wife makes a Leaſe for Life, the Leſſee makes a Leaſe to the 
Wife for the Life of the Wife, and the Huſband accepts the Deed and agrees to it, the Diſſei- 
zee releaſes to the Wife, the Huſband dics, the Wife diſagrees to the Leaſe, her Leſſor enters, 
againſt whom ſhe brings a Writ of Dower. It was held clearly that if the Diſſeizor having a 
Wife makes a Leaſe to J. S. for Life, who makes a Leaſe to A. for Life, and the Diſſeizee 
releaſes to A. the Wife of the Diſſeizor ſhall be endowed, for the Releaſe does not countervail 
an Entry and Feoffment. But if the Diſſeizor makes a Leaſe for Life, and the Leſſee makes 
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a Feoffment, and the Diſſeizee releaſes to the Feoffee, this takes away the Entry of the Diſſeizor, 

for ſuch Releaſe ſhall take away all Rights, but not Titles, as Condition or Dower, and be- 

cauſe the Diſſeizor had a Right of Entry, he cannot enter. But if the Diſſeizor be diſſeized, and 

the Diſſeizee releaſes to the ſecond Diſſeizor, this takes away the Dower of the firſt Diſſeizor's 

Wife. But in the principal Caſe ſupra the Releaſe is clearly void, for by the Leaſe made by the 

Leſſee to the Wife the Huſband had Title to enter for the Forfeiture, and then when he takes 

it by the Wife, he ſhall be remitted, and altho' he agrees that the Wife ſhall take the Eſtate, yet 

this is no Eſtoppel, any more than where the Leſſee makes a Feoffment, and he in the Re- 

verſion being his Attorney makes Livery, in which Caſe he may enter nevertheleſs for the For- 

feiture; ſo is it here, and then if the Huſband is remitted, there is no Poſſeſſion in the Wife 

upon which the Releaſe can enure, for which Reaſon ſhe may then diſagree and have Dower, | 
110. * If a Condition is annexed to the Land of a Feme-covert or an Infant, as the Payment of Apa bay 

D. which is not done, by Reaſon whereof an Entry is made, the Wife and the Infant ſhall be Eenition 1. 

bound thereby for ever. But if the Wife be Tenant for Life, and the Huſband makes a B79. 114. Co- 

Feoffment, and the Leſſor enters, yet the Wife ſhall have the Land after the Death of the Huſ. Flond. ;-; (53. 

band, ſo in the Caſe of an Infant ſuch Forfeiture is voidable, for theſe are Conditions in Law, 

and an Entry given for them ſhall not be of Force for ever. So alſo it ſeems to be in the Caſe 

of a Forfeiture made by Aid of a Stranger in a Præcipe quod reddat, or by one who brings a 

Quod ei deforceat, and claims another Eſtate: ſo that there is a Diverſity between a Condition in 

Law and a Condition in Deed. But if the Condition is created by Statute, and thereupon there 

is a Recovery in a Suit to which the Wife is Party, ſhe ſhall be bound by ſuch Recovery, as in 

the Caſe of Ceſſavit, or Waſt; but if the Condition is given by a Stranger, and there is no © Sce as to an 

Recovery conſequent upon it, as in Caſe of * Mortmain, then neither the Wife nor the Infant ed hey) 

ſhall be bound. But there are ſome Conditions in Law by which both a Wife and an Infant and the Books 

ſhall be bound, as if an Infant or the Huſband breaks the Condition which the Law annexes to = ogg _ 

the Grant of a Park, or Stewardſhip, or Office, or Liberty, this ſhall bind the Eſtate . for ever. g 

Alſo there is another Condition in Law of this Nature, viz, if the Goods of an Infant are A 2 

ſtolen, and ſold in Market overt, or if they be waived or ſtrayed, or if the Ordinary preſents 

for Lapſe to the Advowſon of an Infant, in all theſe Caſes he ſhall be bound. So Note the 

Nature of the Condition which the Law annexes to the Thing. | 
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111. A Rent-ſeck is granted out of Land to A, for Life, and afterwards by another Deed 
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the Grantor confirms his Eſtate, and that if the Rent be behind it ſhall be lawful for the Grantee . * 


and his Heirs to diſtrain for the ſame Rent, the Grantee takes a Wife, and dies, it ſeems that 
his Wife ſhall not have Dower of the Rent, and yet his Heir ſhall have it by Deſcent, as it is 
adjudged in 8 H. 4. 18. for the Rent ſeck is not yet determined, but the Nature of it ſtill 
remains, and the Diſtreſs is but in Nature of a Penalty, and he ſhall have a Fee in the Rent- 

charge, but it ſhall be in him as a Reverſion, and in no other Manner, for he ſhall not have . Ante 684. 
two Rents, and the firſt ſhall not be extin& nor drowned. As if a Lord of a Manor grants to Co. Lit. 147. b. 
A. the Homage and Fealty of his Tenants, ſaving to himſelf the Rent, this is a Rent-ſeck, , < p. Ce. Lit 
and ſhall be Parcel of the Manor, and if afterwards the Tenant will grant to the Lord that he 147. a. © 
and his Heirs ſhall diſtrain for the ſame Rent, yet the Rent ſhall be always Parcel of the Manor, 


* For here the 


notwithſtanding this, and the Diſtreſs ſhall be as a Penalty; but if it was a Rent:charge, it later 20s. are 


ſhould not be ſaid Parcel of the Manor, for then it ſhould be ſaid to commence now. And if — 


the Lord grants the Rent of his Tenant to A. for Life, ſaving to himſelf the Scigniory, and any Manor, 6 


afterwards he grants the Seigniory and the Reverſion of the Rent to the Grantee, yet it ſhall Neceſſity for - i 


be called a Rent ſeck during the Life of the Grantee, and afterwards it ſhall be called a Rent- Law to make a 


© a * 0 C 2 
ſervice, for the Reverſion of the Rent which was a Rent- ſervice cannot merge the Freehold of 1 


the Rent which was of another Nature; no more can the Reverſion of the Rent charge merge of Didtreſs ſhall 
the Freehold of the Rent-ſeck in the principal Caſe, But in the laſt Caſe if the Grantee had Grant efa; 


| Grant of aRentz 
re- granted the Rent-ſeck to the Grantor who had the Reverſion, it ſhould have enured as a wh=reas3s to the 


a firſt 205. th 
Surrender. Quære what is the Diverſity where the Reverſion comes to the Freehold, and where is no ne 1 ah 


1s no need of 


the Freehold comes to the Reverſion? So if one has a Manor to which an Advowſon is ap- _ ; wa 
pendant, and he grants the Advowſon to A. for Life, and afterwards enfeofts him of the Manor they 


they are expreſs- 


with the Appurtenances, now the Freehold of the Advowſon is not appendant, but if the Grantee . Sn to it- 


of the Advowlſon had re- granted it to the Grantor, it had been appendant. But if a Man leaſes Manor of Date, 


his Manor for Life, ſaving to himſelf the Advowſon, and afterwards grants the Reverſion of 2 Mev Rea 
the Manor together with the Advowſon, it is clear that the Advowſon ſhall never afterwards be in the Manor of 


appendant to the Manor. If a Man grants a Rent out of two Acres, and that if the Rent be Palit, 
0 : ” 0 . NE ; . . 5 I Ys as 
be behind, he ſhall diſtrain in one of the Acres, this is not a Rent-charge in any Part, becauſe to them. And 
the Diſtreſs is not limited in the whole Land out of which the Rent iſſues. If a Man grants 205. charges y”ue 
out of his Manor of Dale, and that it ſhall be lawful for the Grantee and his Heirs to diſtrain ied Diſtood the 
for theſe 205. and for other 205. in the Manor of Sale, the firſt 205. are a Rent-ſeck, and 1 
Diſtreſs for them is but a Penalty, and the other 20s. are a“ Rent - charge ifluing out of the Money, and does 
. * e 
Manor of Sale, ſo that they are feveral Rents. But if a Man grants a Rent out of the Manor grant it our of 
of Dale, and if it be behind that it ſhall be lawful for the Grantee and his Heirs to diſtrain for 8 
860 * . , 1 
it in the Manor of Dale and Sale, this ſeems to be a Rent-charge in the Manor of Dale, and a amounts to a | 
Penalty in the Manor of Sale. If there is Tenant for Life of a Seigniory, and he in the Re- Grent ofa Rent. 
: g : g 1 charge out of the 
verſion releaſes to the Tenant of the Land, yet it ſeems that he is Tenant for Life of the Seigniory Land in which 
without any Reverſion, 8 H. 6. 24.4. If a Rent is granted to a Man out of Land for the 1 
Life of J. S. and afterwards by another Deed the Grantor grants that if the Rent be behind the 221. 
Grantee ſhall diſtrain for it during his Life, the Remainder in Fee, this is a good Remainder, if 


ſo be that the firſt Rent be determined; but if the Diſtreſs be appointed tor the Life of J. S. Treg _ 


UI 
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or J. D. then the Remainder is void, for there it is but a Penalty, but in the other Caſe an 


Eſtate is alſo given, altho' it is a Penalty during the Time of the Appointment of the Deter- 


- mination of the firſt Rent. If a Rent of 205. is granted out of the Manor of Dale, and that 


it ſhall be lawful for the Grantee and his Heirs to diſtrain for theſe 20 5. and for other 205. in 


the Manor of Dale and Sale, now for the firſt 205. this ſhall be a Rent-charge in the Manor 
of Dale, and a Penalty in the Manor of Sale, and for the other 205. it ſhall be a Rent-charge 
in both the Manors. If a Rent is granted out of two Acres, with Diſtreſs in one, and after- 
wards the other is recovered by an elder Title, it ſeems that it ſhall be a Rent-ſeck as it was 
before, for it cannot now be a Rent-charge, if it was a Rent-ſeck before. If a Rent reſerved 
upon a Leaſe for Life is granted over, and afterwards a Recovery is had in Waſt, yet the Renc 
remains; as if the Lord grants the Rent, reſerving to himſelf the Homage, the Rent remains 
after the Eſcheat. And if the Tenant enfeoffs the Lord upon Condition, and the Meſne grants 
the Surpluſage of the Rent which he has as a Rent-ſeck, and Attornment is had, and afterwards 
the Condition is broken, yet it ſeems that the Grantee ſhall retain the Rent as a Rent-ſeck, and 


the Tenant ſhall pay the Remnant of the-Rent only to the Meſne. 


112. At Lecture a Diverſity was held, viz. that one Siſter, being Seignioreſs, to whom the 
Tenancy is deſcended, ſhall not have the Rent nor other Charge before Partition, but if ſhe had 
the Tithe-Corn, ſhe ſhall have them after Severance from the nine Parts before Partition, be- 
cauſe they lie in prendre, and ſhe may make Diviſion well-enough with the others, for the 


- Diviſion ſhall be made as Tithes, and ſhe ſhall take them as Parſon, and ſo in another Capacity. 


So ſhall it be if the Parſon 'and another purchaſe jointly Land within the Pariſh. If a Woman 
has 20 Cart-loads of Eſtovers out of the Wood of Dale, as appurtenant to her Manor of Dale, 
and afterwards the Wood deſcends to her and her Siſter, ſhe may take the Eſtovers before Partition. 

113. If the Daughter "recovers in Value, by Reaſon of the Warranty of the Anceſtor, be- 


fore the Birth of the Son, the Son, when he is born, ſhall enter upon her into the Land recovered 


* Poſt \ 180, 


b T. 5 Ed. 4. 
b. a. 1 Done 


„ 


56 (o). 1 Co. 
95. a. 3 Co, 
Gr. b. x Leon, 
258. Kitch, 
215, 


in Value, for ſhe recovered it as Heir, and it came in lieu of the former Land, and ſo ſhall' be 


in the ſame Degree as the former Land was, as a Recovery in Value by a Warranty on the Part 
of the Mother ſhall reſort to the Heir on the Part of the Mother. So if after Partition one 


Parcener recovers by a Warranty of the Anceſtor, becauſe the other will not come in Aid, the 


Land ſhall be rateable. But if the Daughter has the Land by Reaſon of Mortmair,, * Conſent 

to a Raviſher, or Condition performed on her Part, Sc. there the Son born after ſhall not have 

it; ſo of a Recovery by Reaſon of a Warranty made to the Daughter herſelf. 
114. The Meſne grants the Meſnalty upon Condition that if the Grantee pays a certain Su 


to the Grantor or to his Heirs at ſuch a Day, then he ſhall have Fee, and before the Day the 


Grantor is attainted of Felony, and executed, it ſeems that the Grantee ſhall have the Fee. 


_ Firſt, it ſeems clearly that the Fee ſhall not be out of the Grantor preſently, but upon the Per- 


formance of the Condition; but here the Act of the Law, which is occaſioned by the Act of 
the Grantor, viz. by the Felony committed and the Attainder thereupon, has made it impoſſible 
for the Condition to be performed, and inaſmuch as the Condition cannot be performed either 


to the Grantor or to his Heirs, becauſe he has no Heir, and there is no Folly or Default in the 


Grantee, he ſhall not be prejudiced thereby, but the Law will conſtrue the Condition to be 
ormed by him, and then the Fee ſhall be diveſted out of the Lord, as it ſhall out of the 
erſon of the Grantor. But guere the Diverſity between this Caſe and that of Plefington in 6 R. 2. 
Fitz. Quid juris clamat 20. But if one Jointenant leaſes for five Years, upon Condition that if 


the Leſſee does ſuch an Act at ſuch a Day, then he ſhall have the Land for twenty Years, and 


before the Day the Jointenant dies, now the Condition ſhall be void, as to the Survivor; as if 
a Huſband has 20 Years in Right of his Wife, and grants 3 Years upon ſuch Condition, Sc. 
and before the Day the Huſband dies, the Wife ſhall have the Reſidue of the Term, and ſhall 
avoid the Condition. Quære, for they claim in of a higher Eſtate, and ſo ſhall avoid a Con- 
dition as well as a Charge. But quære when the Condition charges the Poſſeſſion and the Right; 
as if one Jointenant or Huſband makes a Leaſe to commence at Michaelmas, and they die before the 
Day, the Leaſe ſhall not be avoided, for there the Poſſeſſion itſelf paſtes preſently, but not in 
the other Caſes. And therefore if the Leſſor for Life dies, leaving two Sons by divers Venters, 
and the eldeſt grants to the Leſſee that he ſhall be diſpuniſhable for Waſt, and dies without Iflue, 
the youngeſt ſhall notwithſtanding have an Action of Waſt, for the Grant ought to be by the 
eldeſt and his Heirs, and the youngeſt is not his Heir, but claims by Title paramount, viz. as 
immediate Heir tc the Father, and therefore he ſhal] avoid the Charge granted out of the Re- 
verſion. If a Rent-charge is granted to commence the Day after the Grantor is attainted of 
Felony, here notwithſtanding the Land is forfeited by the Attainder, it ſeems that the Rent-charge 
is good. | | | | | 

55 Tenant in Tail of Rent diſcontinues it with Warranty, and the Iſſue having a Wife is 
bar d in a Formedon by this Warranty with Aſſets, yet it ſeems that his Wife ſhall be endowed 
of this Rent, for the Grant was void by the Death of the Tenant in Tail, and then the Iſſue 


had the Poſſeſſion in Law, and might have diſtrained at his Pleaſure, and altho* he has deter- 


mined his Pleaſure, and has bar'd himſelf by that which the Law has given him, yet his Wife 
ſhall not be prejudiced thereby. | 
116. A Rent is granted in Fee out of Land in Borough-Engliſh and Land at the Common 
Law, the Grantee dies, leaving two Sons, the eldeſt ſhall have the whole Rent, for it cannot 
be apportioned when it is one entire Rent, and then the eldeſt, being Heir at the Common Law, 


ſhall have the whole: As an Aſſize at the Common Law ſhall be maintainable of a Rent granted | 


Ly 


out of Ancient · Demeſn and out of other Land, 35 H. 6. 4. 4. Per Aſhton accord. N 
at | 5 105 
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117. A Leaſe for Life is made, upon Condition that if the Leſſor aliens the Reverſion, then 
the Leſſee ſhall have Fee, the Leſſor grants the Reverſion by Fine for Life, ir ſeems that the 
Grantee ſhall have it for Life, and the Leſſee ſhall have a Fee executed after the Eſtate of the 
Grantee, and not before; yet if the Condition had been that if the Leſſee pay 20 J. he ſhall have 
Fee, Sc. it ſhould have diveſted the Poſſeſſion out of the Part of the Grantee. Note the Di- 
verſity. 

118. If two Women diſſeize A. and one of them takes a Huſband, and the Diſſcizee releaſes 
to the Huſband in Fee, it ſeems that this ſhall enure by Way of Extinguiſhment to both the 
Women, for it ſhall not enure as an Entry and Feoffment to the one Woman, becauſe ſhe is 
not privy to the Deed, and as an Entry and Feoffment to the Huſband it ſhall not enure, be- 
cauſe he is in by Title, and if the Releaſe had been made to the other Woman, it ſeems that it 
ſhould not have diveſted the Poſſeſſion out of the Huſband. And if Tenant for Life is difſeized 
by two, and he releaſes to one of them, this ſhall enure to both, for if it ſhould enure to the. S.P.26H.8, 
one only, then ſhould it enure as an Entry and Grant of his Eſtate, whereby the Reverſion would rt. * 
be reſtored, which cannot be, nor can the one be diveſted of his Part of the Reverſion, nor gta Admi- 
have any Reverſion dependant upon the Eſtate of his Companion who joined in the Diſſeizin with not fue Execu- 
him. And if he in the Reverſion had joined in the Releaſe with the Tenant for Life, quere how . Redl. 
it ſhould have enured? And if two Diſſeizors make a Feoffment, and take back an Eſtate for pl. 5. N. Bendl. 
Life, a Releaſe to one of them ſhall enure to both. | IV . 
119. A Huſband having 20 Years in Right of his Wife grants 2 Years to a Stranger, upon 139. 680, pl. 

Condition that the Grantee ſhall not grant over his Term, and if he does, that the Huſband be, ol. — 
his Executors and Aſſigns may enter, and afterwards the Huſband dies, and the Leſſee gr ints 2 Co. 96. a. 
over his Term, it ſeems clearly that the Executors of the Huſband cannot enter, becauſe this 71 
is a Condition annexed to the Reverſion, and if they might enter, they would defeat the Reverſion 248. March 9, 


of the Wife, for it is clear that the Wife ſhall have the Reverſion of the Term, and if they ſhould 54. Nor br. 


| 144. Noy 81, 
enter, they muſt be in the ſame Caſe and Condition as their Teſtator was, and he was ſeized of 82. wr Ape 


the whole Land in Right of his Wife, which the Executor cannot be. And therefore if I make 1 


a Leaſe for Life, rendring Rent, and for default of Payment a Re- entry, and I grant the Re- : kan — 
verſion to a Stranger, by the Common Law I cannot enter, becauſe I cannot be ſeized in the 335, pl. 49. 


ſame Plight as I was before the Livery or Leaſe made, for then I ſhould diveſt the Reverſion our £21: 4 * 


of my Grantee, and defeat my own Grant, which I cannot do. And therefore the eldeſt Son 227, 451, 459. 


cannot enter upon the particular Eſtate, where the Reverſion is deſcended to the youngeſt by the Finch 70. 


Cuſtom of Borough-Engliſh or a ſpecial Tail, nor the Heir on the Part of the Father, where But if the Exe- 
the Reverſion goes to the Heirs on the Part of the Mother, nor the Executor of one Jointenant, cute had fued 


out Execution, 


where the Teſtator has made a Leaſe for Years upon ſuch Condition, and dies, and the other and before the 
ſurvives, for then they would diveſt the Reverſion out of the other, which cannot be done. And ax Phy — 
in the principal Caſe it ſeems that the Wife cannot enter, for it ſeems that ſhe is not privy to the then the Admi- 
Condition, nor does ſhe claim under the Eſtate of the Huſband, but by Title above it, fo that — 24 
ſhe is not Party to the Privity of the Condition; as if one Jointenant grants his Part for Years Advantage of 
upon ſuch Condition, the Survivor ſhall not take Advantage of it, cauſa qua ſupra, And it is r 


cauſe it is a 


clear that the Statute of 32 H. 8. does not extend to enable the Wife to take Advantage of this Thing vetted, 


Condition, becauſe ſhe is not the Grantee of the Reverſion, nor comes in by Privity of the Law. hy rk 


But it is clear that if the Huſband had granted over his Eſtate, viz. the whole 20 Years, upon = — 
. w 


ſuch Condition, or if the Father had made a Feoffment in Fee of the Land aforeſaid in Borough- by the Statute 
Enghth, he ſhould have entered, for there he claims by the Father, and under his Eſtate, and of 17 Car. 2. 


inaſmuch as he is Heir by the Cuſtom, he ſhall enter by the Common Law; ſo in the other like 14 


| Caſes. And others are of a contrary Opinion, viz. that the Condition is gone, as if a man Ty 8 
makes a Leaſe for Years upon Condition «t ſupra, and dies, leaving Iſſue a Son and a Daughter minifizator & 


by one Venter, and a Son by another Venter, the eldeſt gets Poſſeſſion of the Rent, and dies, yg wang as 


| now the Siſter ſhall have the Reverſion, and the Condition is gone, for ſhe is not Heir. If a Man and take Execu- 


gives Land in Tail which came on the Part of the Mother, rendring Rent, and dies without after Judg- 


Iſſue, the Heir on the Part of the Mother ſhall have the Rent with the Reverſion, and why «id recovered by 
ſhall not ſhe as well have the Condition? Some ſay that the Rent is incident to the Reverſion, 7 -xeeutor er 
and goes along with it in the Grant of it, but the Condition does not. And, it was faid, if 

there are two Diſſeizors, and one of them leaſes the Moiety for Years, rendering Rent with Re- v s. P. Pong 

entry for Non- pay ment, and the Diſſeizee releaſes to the other who made no Leaſe, it ſeems — 1 


that he ſhall have the entire Freehold in the whole Land, and the Leſſee ſhall not pay the Rent againta. and B. 


to him, for he comes to the Reverſion by Title paramount, and not by any Privity. It was ch. Bine 


ſaid that if the Executor brings Debt, and recdvers, and before Execution dies inteſtate, whereby and B. the Te- 


| n ; BY „ and the 
Adminiſtration is committed of the Goods of the firſt Teſtator, the Adminiſtrator ſhall not Plaigtiff re. 


have Execution, for there is no Privity between him and the Executor, and his Power has Rela- wn 4 m_ hs 


tion antecedent to the Teſtament; quære tamen, for it ſeems to me to the contrary, for the the Plaintiff a- 


Executor who is ſevered ſhall have Execution of a Thing recovered by his Companion, for his ein, the Plain- 
tiff ſhall have no 


Death abates the Writ, in 38 Ed. 3. 13. It was ſaid that if the Seigniory is granted in Tail, redigeizin, but 


and there is an Alienation in Mortmain, and the Grantee in Tail dies within the Year without Lee 


Iſſue, the Donor ſhall enter as he in Reverſion ſhould do, for there is Privity in Eſtate, If the ſeizin lies not 


Heir within Age had endowed his Mother of more than ſhe ought to have, the Guardian 1 — 


Chivalry could not have Admeaſurement until the Statute of Weſtminſter 2. to the former 


120. If I recover in Aſſize, and afterwards am re- diſſeized by him againſt whom, &c. and 11g. . N 
by another, I cannot have Rediſſeizin, for the © Statute gives the Rediſſeizin againſt the ſame Poſt $ 126, 


4 Perſon, Ec, and it is a penal Statute. So if two Coparceners by Record make Partition of an 


Advowſon, ſo that the eldeſt firſt preſents, and afterwards the youngeſt, and the eldeſt and 3 Merton 


\ : | 1 | Stranger 
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“but in this Caſe ſhe may have a Scire. facias againſt the eldeſt only, and omit the'othir. But in 


them, for the Statute of » // eftminſter 2. gives it againſt the Perſon who is Party to the Record, 


> 2 Inft, 33. with a Stranger, but in the laſt Caſe it is no Plea that another preſented with her, for ſhe- may 
© So wice werſa have. a Quare Impedit againſt both of them, or ſeveral Actions, as a Man may have for a Tref- + 


if the Lord brit paſs, done by two, ſo that the Scire facias is maintenable againſt the one only. So if the Lord 
= * Men, diſtrains the Tenant, and he ſues a Replevin, and afterwards the Lord diſtrains an Ox of a 
and afterwards Stranger, and another Ox of the Tenant, now the Tenant ſhall have Recaption, * but it the 
1 Lord had diſtrained again the Cattle which the Tenant and a Stranger had in Common, no Ke- 


them for the caption ſhould lie, for they ought to join in Action for the Cattle laſt taken, and the Stranger 
alone ſhall hae CANNOT join in Recaption. So if a Commoner has ſurcharged and is admeaſured, and atter- 


a ——_— wards he and another put in their Cattle beyond the Number, viz. each of them three, now Su- 
12 Ed. 1. G . po Thug | 


caption 3- . Cattle which they have in common, then the Action fails, for it does not lie againſt them both, 
: Finch 353, becauſe one of them did not ſurcharge before, and it does not lie againſt the other only, becauſe 


: UL B. 72.e. again to himſelt and another with Warranty, they ſhall vouch, for it cannor be counterpleaded 


vice vera, viz. that both of them abated, H. 46 Ed. 3. 2. a. per Perſay, If two Coparceners make a Com- 
that he firſt diſ- 
trains the Cattle 


gant and have in whole by Survivorſhip, then ſhe is not out of Turn, this is a cunning Caſe. But if the youngeſt 
common, and Brother and a Stranger abate, and the Stranger dies, now a Mortdanceſtor does not lie, or f an 


. Abator makes a Feoffment, and takes back an Eſtate to him and to another, and the other dies, 


have a Recip- a Moiety. If Tenant in Tail enfeoffs the Donor and a Stranger, this is a Diſcontinuance for the 


1 Finch 354: whole, for the Benefit of the Stranger; but if, the Donor has the whole by Survivorſhip, quare 
— i 


e Weſtm, 2, 


7 cap. 2» - 


121. If a Man makes a Feoffment with Warranty to the Feoffce his Heirs and Aſſigns, and 
he makes a Feoffment over, and the ſecond Feoffee re-enfeoffs the firſt Feoffec, he ſhail vouch, 
for he may be Aſſignee of his Father, inaſmuch as he does not claim as Heir. It was ſaid that 
the Lord by Eſcheat, or Mortmain, or of a Villain, or he who enters for Conſent to a Raviſher, 
ſhall not be called Aſſignees; but yet they ſhall rebut, for every one who comes in of another 

_ Eſtate, if he comes in under the Warranty, ſhall rebut, as the Caſe is in 45 Ed. 3. 18. Bur if 
he comes in by force of a Condition broken, which Condition was before, or as Survivor where 
the Warranty was made to his Companion, there he ſhall not rebut, or if it was made to the 
Daughter, and afterwards a Son is born, and he has the Land, c. : 

122. If a Leaſe is made for Years, and afterwards the Leſſor makes a Leaſe to another for 

Life to commence after the Term, this ſecond Leaſe is clearly void, altho* Attornment is had, 

for there is no Need of Attornment, becauſe it is not a Grant of the Reverſion, but it is void 

inaſmuch as a Freehold cannot . paſs out of the Perſon of any one who has a greater Eſt.te, re- 

ſerving to himſelf an Eſtate until the Frechold . commences, for then he would have a mean 

Eſtate, which cannot be, and therefore the Grant is void. So is it if the firſt Eſtate was for 

t S. P. admitted Life, and the ſecond alſo for Life, to commence after the End of the firſt Eſtate. * Bur if the 

8 ſecond Leaſe be for Years, it is otherwiſe, for that ſhall be good to the Leſſee, and in the mean 

| Time the Leſſor ſhall have the Rent reſerved upon the firſt Leaſe; and the Reaſon thereof is, 

becauſe a Leaſe for Years is but a Contract, which a Man ſhall have when the Time of the 

Promiſe comes. But it is not ſo with Regard to a Freehold, nor is that like to the Caſe of a 

Leaſe for Years upon Condition to have a Freehold upon the Performance of ſuch an Act, for 

there the Condition is annexed to an Eſtate, viz. to the Leaſe for Years, but here there is no 

Eſtate precedent to which a Condition may be annexed, but a Condition without an Eſtate, 

which ſhall never gain a Freehold ; and ſo is the Diverſity. * Note, if a Man makes a Leaſe 

CHEESY - wap for 10 Years to commence at Micbaelmas, and afterwards makes a Leaſe for 20 Years to com- 

Plow. 432 (4). mence at Eaſter, the ſecond Leaſe ſhall only be good for 10 Years, altho' the firſt Leſſee fur- 

RES renders before, and within a Day afterwards the ſecond Term commences, becauſe it was void 

3 Bac. Abr.439- for 10 Years at firſt. » By the ſame Reaſon if a Man makes a Leaſe for Life, and afterwards 

Brat makes a Leaſe for Years to commence preſently, the ſecond Leaſe ſhall be void, altho' the firſt 

k & P. accors Leſſee dies a Day afterwards. If a Leaſe for Years be made to commence at Eafter, and before 

Poſt d 161, Eaſter the Leſſee accepts another Leaſe ro commence preſently, if this ſhall be a Surrender is the 

SeqContra. Queſtion, but there cannot be a Surrender in Deed before Eaſter. The Heir aſſigns Dower of 

aſes 48. the third Part of a Manor, and afterwards by Deed. gives the two Parts together with the third 

— & Part after the Death of the Tenant in Dower, the third Part paſſes preſently, as it is adjudged. 
155.2. Moor Quære then the Diverſity between this Caſe and the firſt. : | 

We 123. If a Rent is granted in Fee out of Land, and the Grantee grants it over for Years, the 

Off. of Excc. Grantee for Years ſhall have no Remedy for it if it be denied, for he ſhall not have a Writ of 

ow Tu: Annuity, becauſe that Election is given only to the firſt Grantee and his Heirs, and the Election 

18. p. Poth runs in Privity, which is wanting in the ſecond Grantee, If a Rent incident to a Reverſion is 


granted to one for Years, ſaving the Reverſion, the Grantee has no Remedy for the Rent if it 
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be detained, for he ſhall not have an Action of Debt, altho* the Leaſe out of which the Rent 
was reſerved was for Years, for an Action of Debt is not maintenable but where there is Privity;y 
and that is wanting in the Grantee, becauſe he has not the Reverſion which makes the Privity. 
If two Acres are given to J. S. habendum the one in Fee, the other for Life, and J. S. gives over 
both the Acres, viz. the one in Fee, the other for his own Life, ſhall the ſecond Feoffee have 
Election? It ſeems clearly that if J. S. had done Waſt in both, or had made à Feoffment in 
Fee of both, the Leſſor might have entered into which he pleaſed. But quere how the Leſſor 
ſhould puniſh the Waſt? Or if he had granted the Reverſion of the one Acre in certain, and 
J: S. had attorned, quære what ſhould have paſſed thereby? If I give two Acres, viz. the one 
in Fee, the other for Life, and the Donee dies without Heir, gquære if the Lord ſhall have 
Election of the Acres? If a Leaſe is made of two Acres, the Remainder of the one to A. 
the Remainder of the other to B. and it is not certainly ſhewn in which of them the ſeveral Re- 
mainders ſhall be, he that firſt enters into the one Nie the Death of the Tenant for Life ſhall 
haye Election. If Land is leaſed to two, habendum the one Acre in Fee, the other for Life, 
rendring Rent, gquære how the Leſſor ſhall avow? bit his Executor ſhall not have Remedy by the 
Statute of 31 H. 8. Cr OOO Rey N29 eg "4.5 5 101 
124. If Tenant for Life ſurrenders upon Condition, and afterwards the Leſſor takes a Wife, 
and dies, and the Wife is endowed againſt the Heir, and afterwards the Tenant for Life enters 
for the Condition broken by the Wife, and there is no Default in the Heir, yer the W ife ſhall 
not have the Reverſion of the Land after the Entry of the Tenant for Life, for the Freehold, 
which was the Cauſe of the Wife's Dower, was clearly taken away by an elder Title. So if the 
Grandmother recovers Dower againſt the Mother, ſhe has taken away the whole Eſtate of the 
Mother, inaſmuch, as ſhe recovers upon an elder Title than the Deſcent” to the Father was; 
but it the Father had been enfeoffed, it had been otherwiſe Sv if the Leſſor diſſcizes his Tenant 
for Life, and takes a Wife, and dies, and the Wife is endowed by the Heir, and the Tenant 
for Lite recovers, he has clearly taken away the Dower of the Wife, cauſa qua ſurra: And at 
the ſame Time it was held, that if the Leſſee for Life had died before the Wife had been en- 
dowed, ſhe ſhould not have recovered Dower, for then the Heir had becn in and remitted to 
another Freehold, which ſhould hae defeated the Dower of the Mother; or if ſhe had been 
endowed, and afterwards the Tenant for Life had died, the Heir ſhould have ouſted the Wife, 
becauſe the Freehold of which ſhe had Dower was defeated. - Note, it was there held clearly 2 
that if Leſſee pur auter vie leaſes for 20 Years by Indenture, and afterwards purchaſes the 'Re- * 5. P. Co. Litt, 
verſion in Fee, and Ceſtuy que vie dies, the Leſſor may ouſt the Lefſte, nothwithſtanding the- 
Years continue, becauſe he has now a new. Eſtate, and he may confeſs and avoid the Con- 
cluſion. But if J. S. by Indenture leaſes Land for Years in which he has nothing, and after- „ „ Ce. Lit. 
wards purchaſes the Land, the Leſfte may eſtop him, and he cannot confeſs and avoid the In- 47. b. Pioud. 
denture as in the other Caſe, becauſe he had no Eſtate at the Time of the Leaſe. If the Mother 4370. 
recovers Dower againſt the Son, and afterwards the Grandmotier recovers againſt the Mother, 
and dies, it ſeems that the Son ſhall enter, and not the Mother; but if the Dower of the Mother 
had been by the Aſſignment of the Heir, it had been otherwiſe, for he ſhould have been con- 
cluded by his own Aſſignment. Quære, for by the Opinion of many the Reverſion is not taken 
out of the Mother in the laſt Caſe but one. 
125. © A Man ſhall not have an Action of Debt for Relief or Eſcuage given to him, becauſe es. p. co. Lit. 
it is a Thing mixed in the Realty, but his Executors ſhall have an Action of Debt for it, altho* #7: he . N 
their Teſtator had no Remedy but © Diſtreſs. * So the Lord ſhall not have Debt for Aid to « M. 7 H. 6. 
marry his Daughter or to make his Son a Knight, but if he dies before the ſame is levied, it 33: ar RP: 
ſeems that the Tenant ſhall be diſcharged there f. Relief x2. 32 li. 
126. If one recovers in Aſſize, and afterwards leaſes the Land for Years to the Diſſeizor, * Rot. 528. 

and he makes a Feoffment, the Leſſor ſhall not have Rediſſeizin, for this is a Diſſeizin by Statute, * M. 34 Ed. x. 
and the Recovery before was of a Diſſeizin by the Common Law. So if Tenant by Statute- 233. 
merchant recovers in Aſſize, and afterwards the Reverſion comes to him, and he is diſſeized , 4 Ne * 
again, he ſhail not have Rediſſeizin, for the firſt Eſtate is merged; but if the firſt Eſtate had 4. b. " 
been for Life, it had been otherwiſe, quære. If a Seigniory is granted for Years upon Condition 
to have Fec, and afterwards the Fee is veſted by Reaſon of the Performance of the Condition, 
the Arrearages due before ſeem to be extinct, for the Term is extinct. If one recovers by 
Aſſize an Office at Weſtminſter, and afterwards the Court is removed to St. Albans, and there 
the Party is diſſeized again, he ſhall not have Rediſſeizin, for how can it be tried per proximos et 

mos Juratores, & c. et aſſumptis ſecum cuſtodibus coronæ, ſeeing it is in another County, for 
which Reaſon the Rediſſeizin fails. And if a Rent-ſervice is recovered in Aſſize, and after- 
wards it is become a Rent-ſeck, and a Rediſſeizin is made, Rediſſeizin is maintenable, for it is 
the ſame Rent. 5 And if upon a Gift in Tail a Rent is reſerved for three Years, and afterwards | 
205, annually, ard the firſt three Years he recovers by Aſſize, as he well may, and after the 14 (). ror z 
three Years he diſtrains, and a Reſcous is made, he ſhall have a Rediſſeizin. If two Jointenants zes, wo — 
recover in Aſſize, and afterwards one of them dies, or releaſes, and the other is re-diſſeized, a . 
Rediſſcizin is maintenable; but if there be two Coparceners, and they recover in Aſſize, and 
afterwards one of them dies without Iſſue, or releaſes, and the other is re- diſſeized, ſhe ſhall not 
have a Rediſſeizin but only for the Moiety, the Reaſon whereof is apparent. And if the firſt; 8. p. Ante 6 
Difſeizor and another make a Rediſſeizin, no Rediſſeizin lies. If a Diſſeizor makes a Feoff- 120. 
ment, and a Recovery is had in Aſſize againſt the Diſſeizor and the Tenant, and afterwards the , g p. lad. 
Tenant re- diſſeizes the Recoveror, he ſhall have no Rediſſeizin: See the Stature of Merton cap. 3. 4. 
which ſays, if the ſame Diſſeizors ſhall diſſeize the ſame Plaintiff, &c. which Words are refer'd 
to the Diſſeizor himſelf, So if a Recovery is had againſt the Huſband by Aſſize upon a PP 
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done by the Wife before the Coverture, and afterwards they re · diſſeize the Recoveror, no Re- 


diſſeizin lies, for it appears by the Aſſize (but guere of this) that the Huſband was only named 
by Reaſon of the Coverture. If one recovers in Aſſize againſt the Pernor of a Rent-ſervice, and 
arts he grants the Homage, and makes it a Rent- ſeck, and afterwards the Pernor upon 


Demand gets Seizin again, it ſeems that no Rediſſeizin lies, for now he ought to bring his Aſſize 


alſo againſt the Tenant, of the Land, inaſmuch as it is a Rent-ſeck, and he was not a Diſſeizor 


beſore. Bur guere if the naming of him is otherwiſe than for Form's Sake, and not as a Diſſeizor. 


If one recovers a Seigniory in Aſſize, and afterwards the Tenancy eſcheats, and he is ouſted by 
the ſame Diſſeizor, he ſhall not have a Rediſſeizin; otherwiſe if it was parcel of the Manor. 
But if one Jointenant is ſevered in Aſſize, and the other recovers, and afterwards he who was 
ſevered enters, there if he has the whole Moiety by Survivorſhip, and is re-diſſeized, quære if he 
ſhall have a Rediſleizin ? Sn 

127. If a Rent-ctarge is granted out of Land in Fee, the Heir of the Grantee ſhall have 
Election to bring a Writ of Annuity, ſo ſhall the Executor have Election, if the Grant be 
for Years, for they are Privy, and repreſent the Perſon of their Teſtator. For if a Maa grants 


to another one of his Horſes, and the Grantee dits before Election, the Executor ſhall chuſe; 


but if the Donee had been outlawed, he ſhould not have forfeited any Horſe, or if he had given 


all his Goods, the Donee ſhould have had no Horſe, for there was no Property in him before 


his Election, which his Executor ſhould make, and not the Donee. If the Huſband diſagrees 
to a Remainder, it ſeems that the Wife ſhall not have Dower, otherwiſe if he diſagrees co a 
Deſcent. If two Acres are given, the one in Tail, the other in Fee, the Heir of the Donee 
ſhall make Election which Acre he will have in Fee. So Election ſhall be given to the Heir of 


8. P. Co. Lite, à Thing which is inheritable, but not to the Grantee or Feoffee. * And in the firſt Caſe if the 


144+ b. Grantee dies, and his Wife brings a Writ of Dower, it ſeems clearly that ſhe ſhall be endowed, 
and the Heir cannot ſay that he will take it as an Annuity, for this Election ſhall be determined 

v S p. co. Lit. by the bringing of an Action, and not otherwiſe, wherefore ſhe ſhall recover Dower. * And if 
144. b. ſhe has Dower of the third Part of a Rent by ſuch Recovery, or by Aſſignment of the Heir, 
it ſeems clearly that the Heir ſhall not have an Annuity of the other two Parts, for his Writ of 

Annuity ought to be brought upon the Deed, and the Writ ſhall be for the whole, or for no 

Part, for it cannot be apportionted, becauſe by the bringing of the Annuity he makes it a Thing 

perſonal, which cannot be apportioned. And therefore it the Grantee has Parcel of Land 

charged by Deſcent, he ſhall not have a Writ of Annuity for the whole or any Part, cauſe qua 

ſupra, but his Remedy is only to avow for the Reſidue. So Note that there is no Apportionment 

of an Annuity or Thing perſonal. And therefore if a Man has Iſſue two Daughters, ard binds 

himſelf and his Heirs in an Obligation to the eldeſt Daughter, and dies ſeized of Land, and the 

Executors are inſufficient, the Obligation is diſcharged. So if the Son has the Land of the 

Father and the Land of another in Execution upon a Statute-merchant, and the Father dies, ſo 

that the Fee deſcends to the Son, the whole Execution is diſcharged ; and no Contribution lies 

for the Feoffee, an4 therefore the whole Execution is diſcharged where the Conuſee purchaſes one 

Parcel, and another purchaſes another Parcel. And if a Man is indebted to J. S. in 20/7. upon 

Contract, and afterwards he makes him an Obligation of 107. of it, J. S. ſhall not have Remedy 

for the other 101. for a Contract cannot be ſevered. See the Caſe in P. 3. H. 4. if a Man binds 

himſelf and his Heirs in 20/7. and dies, and his Executors have no more than 10/7. now it. ſeems 

clearly that Debt lies againſt the Heir for the whole, for if he ſhould neceſſarily be driven to 

have Execution againſt the Executors, he ſhould only have that which they have, and he ſhould 

not have an Action againſt the Heir for the Reſidue, for his Action ſhall not be apportioned, 

2 © If the Obligor in 20 J. having Goods to the Value of 10 l. only, makes the Obligee his Execu- 
np Plows, tor, and dies, and he proves the Teſtament, he may retain this 10 J. as Part of the Duty, and 
3 for the Reſidue have an Action of Debt againſt the Heir: So Note an Apportionment of a 
1 #5. Ge Duty by the Act of the Law. But if one recovers againſt the Executors, and they have only 
Orgh- Leg. 115, Aſſets for Part, he ſhall not charge the Heir for the Reſidue. Note, if two Jointenants grant 
A a Rent-charge, with Proviſo that the Grantee ſhall not charge the Pei ſon of one of them by 
2 Writ of Annuity, it ſeems that he ſhall not charge the other. If a Man makes a Leaſe of two 
387. pl. 4. Vin. Acres, rendring Rent for Years, and grants the Reverſion of the one Acre, it ſeems that the 
abr, Ht. Execu- Rent ſhall be apportioned, for as the Contract is made in Reſpect of the Reverſion, ſo ſhall it 
pe ſevered in Reſpect of the Reverſion. If a Man makes a Leaſe of two Acres, rendring Rent 
upon Condition, and if the Condition is broken, that he ſhall re-enter into one of the Acres, 

and he accordingly does ſo, it ſeems in Reaſon that the Rent ſhall be apportioned ; and fo if the 

Condition had been that he ſhould have a Fee in one of the Acres, which he accordingly has, 

the Rent ſhall be apportioned. And if a Manor, which is 107. in Demeſn, and 10 J. in Services, 

is leaſed, rendring 20/7. Rent, there if the Tenants will not attorn, he ſhall but pay 1ol. Rent, 

becauſe he has no Remedy to compel them to attorn; and it is not like to the Caſe where I leaſe 

two Acres, in the one of which I have nothing, rendring 25. there the Rent is iſſuing out of 

the one only, becauſe I had no Title nor Intereſt in the other, whereas he had in the Services, 

and ſo he might confeſs and avoid the Leaſe. And if a Man leaſes Land and Sheep for 20 

Years, rendring Rent, and the Sheep or Land are evicted, the Rent ſhall be apportioned ; 

but if the Leaſe had been for Life, it had been otherwiſe, for there the Rent is a Freehold, 


which cannot iſſue out of a Thing perſonal, but in the other Caſe it is but a Contract, for which 


an Action of Debt lies, which Action is not grounded upon a Thing perſonal. But if I have 


a Leaſe for 20 Years, which I grant over with Stock of Chattles, rendring Rent, by Indenture, 
and if the Rent be behind, that I ſhall diſtrain, there if the Stock be recovered, the Rent ſhall 


not be apportioned, for before my Recovery the Remedy was by Diſtreſs and Avowry, and not 


by 
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by Action of Debt, for then no Action of Debt lay, ergo no Apportionment for a Chattle de- 
veſted. If the Seigniory deſcends to che Tenant and his Siſter, or if the Tenancy deſcends to 
the Seignioreſs and her Siſter, ſhe ſhall not have Relief, Sc. | 

| 128. Land is given to A. and B. and to the Heirs of their Bodies, and afterwards they accept 
a Confirmation of the Leſſor or Donor in Fee, and make a Leaſe for Life to C. Remainder of 
the whole to A. B. dies without Iſſue, C. dies, and A. enters, and the collateral Heir of B. 
ouſts him of the Moiety, and A. brings Aſſize. | 

129. The Huſband makes a Feoffment of the Land of his Wife upon Condition, the Wife 
brings a Cui in vita, and is bar'd, afterwards the Condition is broken, and the Heir of the Huf. 
band enters, and the Wife ouſts him, and afterwards the Heir brings Forger of falſe Deeds 
againſt the Feoffee for Forgery of a Releaſe of the Condition before the Condition broken. 

130. If a Man is bound to A. in 20. to pay 10. to J. S. and he releaſes to J. S. 201. which 
he owes him, it ſeems that this is no Performance of the Condition, for it ought to be a Payment 
in Fact. And therefore if one is bound to releaſe his Rent-charge which he has in the Manor 
of Dale, and he purchaſes an Acre of the Manor, now the whole Rent is extinct, but yet the 
Condition is not performed, for it ought to be a Releaſe in Deed. But if I am bound to infran- 
chiſe my Villain, and I bring an Action againſt him, there I have performed the Condition, for 
this Word (infranchiſe) ſhall be refer'd to a Generality, viz. to all manner of Infranchiſements, 
as well as to Deeds of Manumiſſion. So if I am bound to diſcharge an Obligation in which I 
am bound to A. and I purchaſe the Manor to which A. is a Villain regardant, this is a Performance 
of the Condition, for the Word (diſcharge) is a general Word, and is refer'd to all manner of 
diſcharges. If I am enfeoffed upon Condition that I ſhall not alien to J. S. and I ſuffer a feint 
Recovery to him, or if I ceſs, ſo that he being my Lord recovers in a Ceſſavit, or if I acknow- 
ledge myſelf to be his Villain, by Reaſon whereof he enters, or if I make a Feoffment with 
Warranty, ſo that this Land is recovered by him in Value, I have not broken the Condition, 
for it extends only to an Alienation in Deed. Note, if I make a Gift in Tail, upon Condition 
that the Donee ſhall not ſuffer a ſeint Recovery unleſs it be to the Benefit of his Iſſues, and af- 
terwards in a feint Writ he vouches, and a Recovery is had againſt him, and he recovers in 
Value, and has Execution, and that is to the juſt Value only, the Condition is not broken. 
And Note that a Recovery in Value againſt a Stranger-is upon Releaſe, the Reaſon is, becauſe 


the Land recovered in Value is without Condition, and fo to their Benefit; guære. But Note, 


if the Donor had been vouched, it ſeems clear that he ſhould not have entered, for when he is 
vouched, and made a Party to the Breach of the Condition, he ſhall not ſay that the Action is 
feint, and it ſeems that he cannot enter into the Warranty, ſaving the Condition which is not 
broken, for it is but a Poſſibility ; but if he had an Action or Title of. Entry, this ought to be 


and might be ſaved, 6 Ed. 3. 11. Fitz. Counterplea de Garranty 18. 


131. A Fcoffment is made to the Uſe of J. S. and afterwards to the Uſe of the Feoffor and 
his Heirs, the Feoffor dies, if his Iſſue be within Age, he ſhall be in Ward, for the Fee is not 


in him as a Remainder, but the Limitation of the Uſe to the Feoffor in Fee is merely void, be- 


cauſe the Law would have ſaid as much if nothing had been ſpoken of it by the Party; for if 
a Man makes a Leaſe for Life, Remainder to himſelf in Fee, this is in him as a Reverſion, ſo 
in the other Caſe. But if a Feoffment is made upon Condition to enfeoff J. S. who refuſes, &:. 
the Feoffor may enter, becauſe there is no Intent that the Feoffee ſhould ever have the Fee to 
his own Uſe : But if the Condition was, to make a Gift in Tail to J. S. who refuſes, &c. now 
the Feoffee ſhall have the Land to himſelf in Fee, becauſe the Intent of the Feoffor was ſuch, 
for inaſmuch as the Feoffee was to make a Gift in Tail, and to execute Livery, this was a ſuf- 
ficient Cauſe for the Law to intend that he ſhould have the Fee in Recompence for his Labour, 
but in the other Caſe he is put to no ſuch Trouble, and fo there is no Conſideration for which it 
may be intended that he ſhould have the Fee to his own Uſe after the Tail determined, but that 
it ſhould be to the Uſe of the Feoffor only. But if the Feoffment had been to the Uſe of the 
Feoftor for Liſe, then it ſeems that the Feoffee ſhould have had the Fee-ſimple to his own Uſe, 
for when the Feoffor has reſerved and created a Uſe to himſelf during his Life, the Law ſays that 
he ſhall not have more than he has reſerved, nor for a longer Time than he has appointed it, 


ſo that by his own Words he has excluded himſelf of that which the Law would have given him, 


if he had appointed a particular Eſtate in the Uſe to another, without ſaying any Thing of the 


Fee. * As if a Man makes a Leaſe for Life, reſerving Rent, and does not ſay to whom, nor s. P. Ante $ 


how long it ſhall continue, he ſhall have it to him and to his Heirs during the Eſtate for Life, 59 


+ but if he had reſerved it to himſelf during his Life, he ſhould not have had it longer. Others + 8. p. Ante) 


are of a contrary Opinion in the principal Caſe, viz. that he ſhall not have it as a Remainder ; 39. 


for if a Man makes a Feofment without Conſideration, it is clear that the Feoffor ſhall have the 
Uſe in Fee, but if he appoints any Uſe, there ſhall be no other Uſe made by the Law but only 
that which is appointed. For if a Man makes a Feoffment to the Ule of J. S. for Life, and 


afterwards to the Uſe of the Feoffor in Tail, it is clear that this Tail is good, ergo he had no 


Fee in the Uſe before, for if ſo, then he could not give himſelf a leſſer Eſtate. Vide 26 H. 8. 5.. 
And in the Caſe of Bucknam, 28 H. 8. Dyer 10, the Feoffees to the Uſe of Bucknam in Fee at 
his Requeſt made a Feoffment over to the Ule of Bucknam and his Wife, and the Heirs of 
Bucknam, who died, and it was adjudged that his Heir ſhowld be in Ward, for there was A 
Reverſion of the Uſe in Bucknajn, and not a Remainder, for it was the ſame Uſe which was 
in ee before, and Buckuam ſhould have had the Uſe if nothing had been ſpoken of it, becauſe 
the ſecond Fcoffees had Notice of the Uſe; but in the firſt Caſe there is no Reverſion of the Uſe, 
for a Reverſion is a remnant of an Eſtate which was in eſſe before the Creation of the particular 
Eſtate, but there the Uſe in Fee was not in eſſe before the particular Uſe was made, Note that 
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in Mitford's Caſe Anno 31 Eliz. B. R. it was ruled to be a Reverſion and not a Remainder, upon 

the Argument of Popham. : 8 | 
132. If Land is given to Huſband and Wife, and to the Heirs of the Body of the Huſband, 
Remainder to the Huſband and Wife in ſpecial Tail, and the Huſband dies without Iflue, and 
the Wife keeps herſelf in, it ſeems that ſhe ſhall be puniſhed for Waſt, for the Remainder in 
ſpecial Tail is void, becauſe it was not poſſible for any Iſſue to be begotten which could inherit 
= ſpecial Tail, for as long as the Huſband had Iflue, it ſhould inherit by Force of the general 
Tail, and if the Huſband died without Iſſue, then the ſpecial Tail could not take Effect, be- 
cauſe the Iſſue inheritable to the ſecond: Tail muft be begotten by the Huſband, ſo that the 
greater Eſtate-tail, viz. the general Tail, has clearly fruſtrated the ſpecial Tail. As if a Man 
makes a Leaſe for the Life of the Leſſee, Remainder to the Leſſee for the Life of J. S. the Re- 
mainder is void. So if a Leaſe is made for Life, rendering Rent, and the Reverſion is granted 
to the ſame Leſſee for his Life, it ſeems that the Grant is void, and he ſhall pay the Rent; but 
if the Grant of the Reverſion had been to another for the Life of the Leſſee, it ſeems that it 
would have been good, for he ſhould have had the Rent, and ſhould have taken a Surrender 
without Livery. Tt Tenant for Years purchaſes the Eſtate of the Grantee for Life, the Chattle 
is merged, but if Tenant for Life purchaſes the Eſtate of the Grantee for Years, the Chattle 
remains, and the Tenant for Life ſhall be diſcharged of the Rent reſerved upon the Leaſe for 

Life during the Years. | 

133. Land is given in Tail to the Heirs Males of the Body of the Donee, upon Condition 
that if he dies without Heirs Females of his Body, then the Donor ſhall enter, it ſeems that this 
is a void Condition, becauſe he cannot have an Heir Female whilſt he has an Iſſue Male, for 
: during that Time ſhe ſhall not be called Heir. For if J. S. has Iſſue a Son and a Daughter, 
3 and dies, and Land is given to one for Life, Remainder to the right Heirs Females ef the B dy 
of J. S. begotten, this is a void Remainder, becauſe there is no ſuch Perſon. But if Land is 
given to a Man and to his Heirs Females of his Body, Sc. and he has Iſſue a Male and Female, 
there the Female ſhall inherit, for the Diverſity appears. So in the principal Caſe the Condition 
is void, but if the Condition had been that if he died without Iſſue Female, then, Sc. it had 
e Co. Lin, been otherwiſe. If Land is given to a Man and to his Heirs Males of his Body, Remainder 


b Litt, & 22, 


n to his Heirs Females of his Body, the Daughter of his Son ſhall not have the Land, as it ſeems. 
4 Co. Lit, So if Land is given to a Man, habendum to him and to the Heirs Males of his Body, and to 
377. a. him and his Heirs Females of his Body, he ſhall have it as a Re nainder, guzre tamen, and the 


Daughter of the Son ſhall inherit, for, in the laſt Caſe but one, Littleton © ſays that the War- 
ranty of the Father ſhall be lineal to the Daughter; and if both had been in ſpecial Tail, and 
his Wife had died, he having Iſſue a Female only, the ſecond Eſtate-tail ſhould be executed, 
and he not Tenant after Poſſibility. If Land is given to a Man and to his Heirs Males of his 
Body, and to his Heirs Females of his Body, it ſeems that if he has Iſſue a Male and a Female, 
they ſhall take by Moieties ſeverally by Deſcent. So if a Woman has three Sons by ſeveral 
Huſbands, and Land is given to her and to her Heirs of the Bodies of the firſt and ſecond 
Huſband begotten, the two Sons ſhall take ſeverally by Moieties, as it ſeems, and yet there was 
but one Eſtate in the Wife. If a Man gives Land in Frank-marriage with his Daughter, and 
alſo with another Woman who is his Coulin, to one Man, they ſhall take by Moieties, viz. they 
ſhall all be Jointenants, and the Man and his Wife ſhall have an Eſtate-tail in the one Moiety, 
and the Man and his other Wife ſhall have an Eſtate-tail in the other Moiety. 
Pn 134. * If a Man grants to another 20 5. or a Robe yearly at the Feaſt of EaFer, there at 
46. $a :+ the Day or before the Day it ſhall be in the Election of the“ Grantor to pay which of them he 
Fitz. Bete 89. will, becauſe the Thing has Continuance, and if an Obligation be made for the ſame, the Obligor 
M. 13 Ed. 4. ſhall have Election after the Day. But if a Man grants to another out of his Wood 20 Loads 
* Ns of Wood or 20 Oaks yearly at the Feaſt of Chriſtmas, there after the Day aid alſo at the Day 
Fitz. Ae 155. it ſeems to be at the Election of the Grantee to take the one or the other, notwithſtanding it is 
"ge hh a Thing of Continuance, becauſe it lies in prendre, in which Caſe the Grantor has nothing to do: 
2 Co. 37.2, So that there is a Diverſity between a Thing which conſiſts in Payment and in prendre. 1, Ed. 
Moor 55: re. 4. 4. B. If a Leaſe is made for Life, reſerving a Rent or a Robe, at the Day it ſhall be in 
ced. 21. the Election of the Leſſee to pay which he will, and after the Day it ſhall be in the Election of 
* In the Origz. the Leſſor to have which he will. : | 
nal it is (che 135. Land is given to Huſband and Wife, and to the Heirs of the Huſband, he makes a 
me Wat rw Feoffment with Warranty, and dies, the Wife brings a Cui in vita, and the Feoffee vouches, 
pay) which im- and recovers in Value by Reaſon of the ſaid Warranty, it ſeems that after the Death of the Wife 
poor onge bay he ſhall vouch again by Reaſon' of the Warranty aforeſaid. So if the Wife brings a Writ of 
ſequent Matter, Dower, and the Feoffee vouches by Reaſon of the Warranty, after the Death of the Wife he ſhall 
1 an vouch again by Reaſon of the Warranty, becauſe the Voucher and Recovery in Value was only 
Error of the in Reſpect of the Freehold; but if he had once recovered in Value a Fee-ſimple, he ſhouid never 
hogs vouch by Reaſon of the firſt Warranty, for he has the Effect of ir, and alſo the Warranty is gone 
e 8. P. Co. Lit. With the Eſtate. But if a Tenant in Frank-marriage recovers in Value, he ſhall vouch again, 
145-2.2 Co. as it ſeems, otherwiſe it is of Tenant for Life. Tenant in Tail to the Heirs Females, Remain- 
e der to him in Fee, makes a Feoffment with Warranty, and dies, the Heir Female recovers, and 
v 8. p. Co. Litt. the Feoffee recovers over in Value, he ſhall vouch again after the Tail is expired, by Reaſon of 
145. 3. 2 Co. the firſt Warranty. | 
Wo 136. If there be Tenant for Life of three Acres, and the Reverſion of them is granted, and 
the Tenant for Life ſurrenders one Acre to the Grantee, he ſhall be ſeized of this Acre in Fee, 
and this ſhall countervail an Attornment in this Acre, and in no more, becauſe it is but an At- 


tornment in Law; But if he had attorned for the one Acre by Parol, this had been an Attorn- 
| | IS 2 ment 


© Litt. § 719. 
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ment for the whole, for if he had attorned to one Grantee, this had been an Attornment to both, 
as if the Lord takes Cogniſance of one Feoffee, thereby he takes Cogniſance of all. And if there 
is Lord and Tenant, and the Lord grants his Seigniory, and the Tenant enfeoffs the Grantee of 
one Acre, the Seigniory is extinct as to this. And it ſeems that if a Man brings a Quid juris 
clamat, to have Attornment of three Acres, and pending the Writ he enters into one of the 
Acres, he has not abated his Writ for the Reſidue. | 

137. The Diſſeizee dies, leaving a Son and a Daughter by one Venter, and a Son by another 
Venter, the Son enters upon the Heir of the Diſſeizor who is in by Deſcent, and dies without 
Iſſue, and the Daughter enters, it ſeems clearly that ſhe is not remitted, becauſe ſhe is not Heir 
to the Father, and here the Poſſeſſion of the Brother was no ſuch Poſſeſſion as made the Siſter to 
be Heir, becauſe it was by Wrong, for which Reaſon it ſeems that the youngeſt Son ſhall have an 
Action againſt her. If a Man makes a Leaſe for Life, and dies, and the eldeſt Son grants the 
Reverſion in Tail, and dies without Iſſue, and the Grantee dies without Iſſue, it ſeems that the 
Siſter hall have the Reverſion, and not the youngeſt Son, for the Reverſion in Fee is now 
expectant upon the laſt Eſtate, and the Heir of the Brother ſhall have it, becauſe he made the 
laſt Eſtate, And if a Man has Iſſue a Son and a Daughter by one Venter, and a Son by another 
Venter, and dies ſeized, and the eldeſt enters, and makes a Leaſe ſor Life, and the Wife of the 
Father recovers Dower againſt the Leſſee, and the Son dies, the Daughter ſhall have the Re- 
verſion, and not the youngeſt Son, cauſa gun ſupra: But if the Tenant for Life dies after the 
Death of the Son, and during the Life of the Tenant in Dower, then guere who ſhall have 
the Reverſion, the Son or the Daughter? And if a Man makes a Leaſe for Life, and has Iſſue 
a Son and a Daughter by one Venter, and a Son by another Venter, and dies, and the Son dif- 
ſeizes the Tenant for Life, and dies, and aſterwards the Tenant for Life dies, the youngeſt Son 
ſhall have the Land from the Daughter, which Caſe is put in the Book of Aſjizes, and the prin- 
cipai Caſe there is, if the eldeſt Son endows his Mother, and dies, ſhall the youngeſt Son, or 
the collateral Heir of the eldeſt, have the Land after the Death of the Tenant in Dower? And 
it ſeems that if the Tenant holds of the Meſne by 10s. who holds over by 55. and the Lord 
grants his Seigniory to the Tenant in Fee upon Condition, and afterwards the Meſne dies, leavin 
a Son and a Daughter by one Venter, and a Son by another Venter, and the Son is ſeized of the 
Surpluſage, and dies without Iſſue, and the Siſter has it, and afterwards the Lord has his Seig- 
niory again by Reaſon of the Condition broken, in this Caſe the Siſter ſhall hold the 5s. and 
the youngeſt Son ſhall have the entire Seigniory, and the Reſidue of the Rent. Quære bene 
inde. 

138. J. S. dies, leaving Iſſue two Daughters, and the one is attainted of Felony, and a Leaſe 
is made for Life, Remainder to the right Heirs of J. S. it ſeems that the other Daughter ſhall 
take nothing in the Remainder, becauſe ſhe who is attainted is alive. For if J S. has a Son, 
and dies, and the Son is attainted of Felony, and a Leaſe is made for Life, Remainder to the 
right Heirs of J. S. this Remainder is clearly void, and the Fee continues in the Perſon of the 
Leſſor, for he has appointed the Remainder to one who is not in rerum natura; and then for 
the ſame Reaſon that the Remainder is void in this Caſe, it is alſo void in the firſt, for one of 
the Daughters alone is not Heir, and the Remainder cannot be divided into Moieties, for the 
other Daughter ſhall either take the whole Remainder or no Part of it, and the Daughter who is 
attainted cannot be called the Moiety of the Heir, for which Reaſon the other Daughter ſhall 
take nothing. And therefore if a Man makes a Gift in Tail, rendring to him during his Life 
205. Rent, and after his Death, if his Heir be of full Age, 40s. to him and to his Heirs, 
now if he dies, leaving Iſſue two Daughters, the one within Age, the other of full Age, the 
Donee ſhall hold only by Fealty, for inaſmuch as both the one and the other is his Heir, and the 
one is not of Age, ergo his Heir is not of Age, and therefore ſeeing that the Condition is not 
performed, the Donee ſhall hold by Fealty only, for if he had faid nothing of any Tenure after 
his Death, the Donee ſhould have held by Fealty only, and then when he reſerves the 4o 5s. 
upon Condition to be afterwards performed, which is never performed, it is the ſame as if he 
had never ſpoken of any Reſervation, in which Caſe the Donee ſhould have held by Fealty, and 
ſo ſhall he now : But it one of the Daughters had been born out of the King's Allegiance, then 
the other ſhould have taken the whole Remainder, for ſhe who was born out of the King's Alle- 
giance was never Heir. And when the one 1s attainted, and afterwards the Father dies, the 
Moiety of the Land, which deſcends, eſcheats, and the other Daughter ſhall have the other 
Moiety by Deſcent clearly, and this by the Act and Appointment of the Law in Favour of the 
Deſcent. But when a Man has appointed a Capacity to take, and that Capacity cannot take 
according to his Appointment, then the Thing appointed does not paſs as a Remainder to the 
right Heirs Females of J. S. who is dead, leaving a Son and a Daughter, but it is a void Re- 
mainder, for ſhe is not Heir. So note an apparent Diverſity. 

139. Lord, Meſne, and Tenant, each holds by Fealty and 12 d. the Meſne is outlawed for 
Felony, the Lord confirms the Eſtate of the Tenant to hold by 14. the Heir of the Meſne 
reverſes the Outlawry by Error, and-diſtrains and avows for 124. in this Caſe there ſeems to be 
a Diverſity, viz. if the Tenant dies without Heir, the Law caſts the Poſſeſſion of the Tenancy 
upon the Lord, ſo that he has the Poſſeſſion in Law before any Entry; but if the Tenant is 
attainted of Felony, he ſhall not have the Poſſeſſion in Deed or in Law before Entry, for if 
the Tenant continues 20 Years in Poſſeſſion after the Attainder, he ſhall be called Tenant; then 
here the Law did not caſt the Poſſeſſion of the Meſnalty upon the Lord. Further, “ it ſeems 


1 8. P. accefd 


clearly that if there be Lord, Meſne, and Tenant by Service «ut /upra, and the Lord confirms co. Lit, 305. b, 


the Eſtate of the Tenant to hold by 14. this Confirmation is clearly void, becauſe there ought 
to be Privity, which ſhall be an immediate Tenure where the Confirmation enures to abridge 
the 


e 
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the Tenure, as if Tenant for Life makes a Leaſe for Vears, and he who has the Fee confirms 
the Eſtate of the Leſſee in Fee, this Confirmation is void, as to enlarging his Eſtate, for Want 
of Privity. So if Tenant in Tail leaſes for his own Life, and the Donor confirms the Land to 
the Leſſee in Fee, this is no Enlargement of his Eſtate, So ſhall it alſo be if in theſe Caſes 

r See according- 4 Releaſe in Fee be made to the Leſſees, or if in the other Caſe the Lord paramount releaſes 

Y ; hong we to the Tenant to hold by 14. for where a Releaſe or Confirmation enlarges the Eſtate or 

13 abridges the Tenure, there ought to be Privity. Then in the principal Caſe the Confirmation 

$517. hall enure to prove his Agreement to the Eſcheat, or otherwiſe it would be void, which the Law 

will not ſuffer it to be, and it ſhall enure only upon the Abridgment of the Meſnalty, and not of 

8 ' the Seigniory, for the Meſnalty only was in Poſſeſſion, becauſe it had merged the Seigniory for 
the Time. But if the Meſne had granted the Meſnalty to the Lord pur cuter vie, and after- 
wards the Lord had made the Confirmation t ſupra, and then the Ceſtuy que wie had died, there 
it ſeems that the Meſnalty ſhould have been but 1d. for the Fee-fimple of the Seigniory was not 
in Suſpence, becauſe he had but an Eſtate for Life in the Metnalty, and therefore the Confir- 
mation goes as well to the Seigniory as to the Meſnalty. But in the principal Cafe he had a Fee 
in the Meſnalty, as if he had accepted an Eſtate in Fee of it upon Condition, or had diſſeized 
the Meſne, in which Caſe he could not grant over the Stigniory, and conſequently the Confir-= 
mation ſhall not enure to the Seigniory, but only to the Meſnalty. And therefore if the Meſne 
had died without Heir, his Wife being priviment enſeint, and the Lord had made the Confir- 
mation ut ſupra, and afterwards the Iſſue had been born, the Confirmation ſhould have been 
fruſtrated, ſo here. But if the Lord had releaſed all his Right in the Tenancy, this would have 

one as well to the Seigniory in Suſpence as to the Meſnalty. As if the Tenancy is given to 
the Lord and to another, and the Heir of the other and the Lord relcaſe all their Right in, the 
Land to another, this goes to the Land and alſo to the Seigniory. Bur it the Meſne had granted 
his Meſnalty to the Tenant upon Condition, and afterwards the Lord had made the Confirma- 
tion ut ſupra, it ſeems clearly that this ſhould have gone to the Meſnalty, becauſe there the Seig- 
niory was in eſſe. And if the Meſnalty is recovered by erroneous Judgment, and afterwards the 
Lord releaſes to the Tenant, quzre if he ſhall have Error? 

e See this Pcint 140. © If the Tenant vouches, and at the ſequatur ſub ſus periculo the Tenant and the Vouchee 

1 make Default, whereby the Demandant has Judgment to recover againſt the Tenant, and after- 

that the Tenant wards he brings a Scire facias againſt the Tenant to execute the Judgment, if the Tenant ſhall 

Hall haven... have a Warrantia Chartz againſt the Vouchee is the Queſtion. * But if a Stranger brings a 

1. Præcipe quod reddat againſt the Tenant, it ſeems that he ſhall vouch again, for by the firſt 

8. P. Co. Litt. Voucher, and by the Judgment given againſt the Tenant, the Warranty was not annulled, nor 

102. a. 393-2: the Poſſeſſion of the Tenant. © But if the Tenant has Judgment to recover in Value againſt 

eS,P. Co. Lit, the Vouchee, he ſhall never vouch again by Reaſon of that Warranty, for the Warranty has 

102+ 4 393% loft its Force inaſmuch as he has Judgment to have in Valve by Reaſon of it, and if he 
ſhould recover in Value again, he would have two Recompences by Reaſon of one Warranty. 
It was held clearly that if the Tenant has Judgment againſt the Vouchee, he ſhall have in Value 

' Bot Ge at DO Land but that which the Vouchee had at the I ime of the? Judgment given againſt him. 

the Recovery in And Note, * upon a Summoneas ad warrantizandum if the Sheriff returns the Vouchee warned, 

T_—_— he makes Default, the Tenant ſhall have a Capias ad valentiam, and ſhall recover in Value, 

the Vouchee has hut if he returns that he has nothing, then after the Sicut alins and Pluries a Sequatur ſub ſus 

ar the Timeot periculo ſhall iſſue, and there if the Vouchee makes Default, the Tenant ſhall not have Judgment 

F. N. B. 134. K. to recover in Value, for the Warranty is not confeſſed, and it is aſcertained that he has nothing, 

2 249% but in the Capias ad valentiam it appears that he has Aſſets. 

141. A Rent-charge is granted out of Land to A. in Tail, to the Uſe of J. S. and his Heirs, 

28. p. Co. Lit. the Rent is behind, the Donee dies without Iſſue, and J. S. brings Debt for the Arrears. 

10 l. b. 393. 2. 142. If two Acres deſcend to J. 8, and a Stranger abates into the one, and J. S. enters into 
the other in the Name of both, it ſeems that this ſhall not gain the Poſſeſſion of the Acre in 
which the Abatement was made, but if he had entered into the Acre in which the Abatement 
was made in the Name of both, it ſeems that this ſhould have gained the Poſ{-Mon of both. 
If an Infant makes Livery by View, it ſeems that he ſhall not have an Aſſize if the Feoffee enters, 
for it is more than a Livery in Law. | | 

143. If a Record of the Common Bench 1s pleaded in any other of the King's Courts, and 
it is neceſſary to be ſhewn, it ought to be exemplified under the Great Seal of Erg/and, and the 
Seal of the Court is not ſufficient ; but if it be pleaded in the ſame Court, viz. in the Common 
Bench, there if the Exemplification under the Seal of the fame Court be ſhewn, it is ſufficient, 
for in the one Cale there is the Clauſe Teſte meipſo, and in the other Teſte the Chief Juſtice. 
28 A. Pl. 14. 6 Eliz. Dyer 228. 

144. If a Man has a Mill or a Houſe, which falls down, and he builds it up again, and a 
Nuſance is raiſed before the Re- building of it, it ſeems clearly that he ſhall not have an Aſſize of 
Nuſance, nor can he abate it, becauſe it was not done to the Nuſance of his Freehold, for his 
Freehold was not then in eſſe, but the Nuſance is elder than the Freehold. It ſeems to be all 
one if the Nuſance had been raiſed in the Time of the firſt Houſe. 

145. If a Man makes a Leaſe for Years, having. ouſted the Termor for Years, and the firſt 
Termor releaſes to the ſecond Termor, it ſeems clearly that the firſt Leſſor may enter, and have 
the Land againſt the Termors preſently, for by the Releaſe the Right of the firſt Termor is 
merged and extinct, as much as if a Rent-charge be releaſed to the Diſſeizor, and the Releaſe 
ſhall not fortify and make good the Eſtate of the ſecond Termor for the Time of the firſt 
Term, for if the firlt Leaſe was for 20 Years, and the ſecond but for 1 Year, yet by the Releaſe 


of the firſt Leſſee ro the ſecond Leſſce the whole firſt Term ſhuuld be determined and extinct. 
| 7 | | | But 
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But if the firſt Leſſee had been Tenant for Life, and being diſſeized had releaſed to the Diſſeizor, 
now during his Life the Leſſor could not have entered, but otherwiſe where he is Tenant for 
Years, for in the one Caſe the Diſſeizor had the Freehold in him, which might well be made firm, 
but in the other Caſe he had no Term for Years in him. | 

146. If a Man makes a Feoffment of a Manor, ſaving to him an Acre for 20 Years, it ſeems 
that the Feoffor has a Fee in it, and nothing of it paſſes, for it cannot paſs by Livery, nor can 
it pals to the Leſſor himſelf or be ſaved by him for a certain Time, for then he would have a 
Leaſe for Years without a Leſſor, which cannot be. | | | 
147. If a Man is enfeoffed of 20 Acres, viz. of one of them to the Uſe of J. S. and it is 
not certainly ſhewn which Acre that ſhall be, it ſeems that J. S. ſhall take no Advantage of this 
Feoffment, becauſe the Poſſeſſion cannot be cxecuted, for it is not certain which Acre ſhall paſs 
to J. S. and J. S. ſhall not have Election becauſe he was not Privy. | 

148. If the Diſſeizor makes a Leaſe for Life, and dies, it ſeems that the Lord is compellible 
to avow upon the Heir of the Diſſeizor, but if the Diſſeizor makes a Gift in Tail, and the 
Donee dies, and his Iſſue enters, the Lord is not compellible to avow upon the Donor, viz. the 
Diſſeizor. : 

149. Notwithſtanding the Huſband cannot give any Thing to his Wife immediately, yet if 
a Diſſeizoreſs makes a Leaſe for Life, Remainder to herſelf in Tail, Remainder to J. S. in Fee, 
and afterwards intermarries with the Diſſeizee, who releaſes to the Tenant for Life, it ſhall enure 
to the Wife. | 

150. If Land is given to one for Life to the Uſe of J.'S. and his Heirs, J. S. has a Fee 
determinable upon the Eſtate for Life, for at the Common Law if Land had been given to one 
for Years or for Life to the Uſe of J. S. in Fee, there is no Queſtion but that the Heirs of 
J. S. ſhould have had it for the Life of the Tenant for Life or during the Years, and it was not 
like to any other ſuch Eſtate by the Common Law. Then here the Law does not alter the Eſtate, 
and if Tenant in Fee-Simple recovers in Value an Eſtate for Life, it is clear that this ſhall 
deſcend to his Heir. So an Inheritance ſhall be determinable upon an Eſtate for Life. But 
there Note, it does not appear that the Eſtate is recovered until the Death of the Tenant 
for Life. 

151, If an Infant Diſſeizor makes a Feoffment, and the Feoffee dies ſeized, and his Heir 
enters, to whom the Diſſeizee releaſes, yet the Infant ſhall have a Dum fuit infra #tatem, &c. 
and ſhall recover, becauſe he demands the Poſſeſſion, to which he has more Right than the 
Difſerzee, and the Tenant ought to anſwer to the Demiſe, not to the Right. As if the Heir 
of the Diſſeizor who is in by Deſcent brings an Aſſize againſt his Diſſeizor, it is no Plea for him 


to plead the Releaſe of the Diſſeizee, for he demands the Poſſeſſion, to which he had more Right 


than the Diſſcizee. So if the Diſſeizor recovers in Aſſize by erroneous Judgment againſt his 
Diſſcizor, and the Diſſeizee releaſes to him who has recovered, and afterwards the other brings 
Error, it is no Plea for him to plead the Releaſe, for the Intent of the Suit is to correct the 


Errors in the Record, And therefore if a Meſnalty equal to the Seigniory is recovered by erro- 


_ neo..s Judgment, and afterwards the Tenant enfeoffs the Lord paramount, yet a Writ of Error 
lies. But if Tenant par auter vie brings a Writ of Error upon a Recovery againſt him in an 
Action real, it ſeems to be a good Plea to plead the Death of Ceſtuy que vie, becauſe there is no 
Poſlibility for his ancient Eſtate to be revived, but in the other Caſe the Feoffment may be de- 
feaſible, and ſo the ancient Eſtate may be revived, and ſo is the Diverſity. And if a Diſſcizor 


makes a Leaſe for Life, and the Leſſee makes a Feoffment, and the Feoffee gets the Releaſe of 


the Diſſcizee, and the Diſſeizor brings a Writ in conſimi:i caſu, he ſhall recover, as it ſeems, 
but if the Heir of the Feoffec in by Deſcent gets the Releaſe, it is clear that the Diſſeizor may 
have the Action, and in both Caſes it ſeems that the Tenant ought to anſwer to the Demiſe, 
and not to the Right of the Land. And where in the Caſes above the Poſſeſſion is taken from 
him to whom the Right was releaſed, it ſeems that he ſhall not maintain a Writ of Right, 


becauſe the Poſſeſſion is removed. As if the Diſſeizor enters upon his Feoffee for Condition 


broken, the Feoffee ſhall not have a Writ of Right, altho' he had the Right of the Diſſeizee 
releaſed to him before the Condition broken. So if the Diſſeizee enters upon the Heir who is 
in by Deſcent, and makes a Feoffment, or releaſes to the Diſſeizor of ſuch Heir, and the Heir 
enters again, or if one who has Title brings a Formedon in Remainder againſt an Abator, and 
recovers by Default, and afterwards makes a Feoffment and after that the Abator reverſes the 
Judgment by Writ of Diſceit, and enters, as the Caſe is in 9 H. 7. 25. in all theſe Caſes and 
the others he to whom the Releaſe was made or the Right given ſhall not have a Writ of 
Right, but ir ſhall go in Advantage of him who removes the Poſſeſſion, for inaſmuch as the 
one had a Right in Poſſeſſion, and has recontinued it, this ſhall draw the very Right to him, and 
the Right by itſelf ſhall not be left in the other, but the very Right of the Land ſhall enſue the 
Right of the Poſſeſſion, and ſo ſhall run in Advantage of the Tenant. Note, in all the foregoing 
Caſes the Right came after the Poſſeſſion, but if the Right was before the Poſſeſſion, and then 
the Poſſeſſion is removed, the Right ſha]l remain in the Perſon to whom it was given, and he 
ſhall have a Writ of Right. As if the Heir of the Diſſeizor who is in by Deſcent makes a 
Feoffment, and divers Feoftments are made,, and afterwards the Land comes again to the 


Heir, and the Diſſeizee enters upon him, and he ouſts him, now if the Diſſeizee brings a, 15 0; 
Writ of Right of his firſt Poſſeſſion, he ſhall be greatly delayed by the vouching of the Feoffees, nal ir is (PI 
bur he may have a Writ of Right of the laſt Poſſeſſion which he had by Diſſcizin, and ouſt all s be, 


muſt be an Frror 


the Vouchers, and altho' the Poſſeſſion was removed, yet this is not material, for, as Littleton of the Preis, 


ſays, the Effect of the Writ is the mere right. So he in Remainder, as Littleton ſays, ſhall have 
a Writ of Right, ca%Ja qua ſupra, So Note where the Right is in one before the Poſſeſſion 
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which is removeable. It was ſaid that if Land is given to A. for Life, Remainder to B. for 
Life, Remainder to the right Heirs of A. and A. dies, and B. enters, and dies, and a Stranger 
abates, the Heir of A. ſhall have a Writ of Right of the Poſſeſſion of A. And if Land is 
given to C. and D. and to the Heirs of C. who dies, and a Recovery is had againſt D. and he 
dies, the Heir of C. ſhall have a Writ of Right of the whole Land, guere, And if Land is 
given in Tail, Remainder in Fee to A. and the Donee dies without Iſſue, his Wife being pri- 
vement enſeint, and he in Remainder enters, and the Iſſue, when born, ouſts him, and dies 
without Iflue, he in Remainder ſhall have a Writ of Right. If the Tenant enfeoffs the Lord 
upon Condition, and enters for the Breach thereof, the Seigniory is revived, but if the Lord 
grants his Seigniory in Fee upon Condition to one who has the Tenancy, and afterwards the 
Feoffor enters for the Condition broken before or after, there the Seigniory is gone in both 
Caſes, which proves the aforeſaid Diverſities. The Huſband diſcontinues in Fee, and takes back 
an Eſtate to himſelf and his Wife for their Lives, and the Huſband makes a Feoffment in Fee to 
another, and dies, and the Wife releaſes to the ſecond Feoffee, yet the firſt Feoffee may enter 
upon him for the Forfeiture, and he has no Remedy, cauſa qua ſupra, this is to be intended 
before the Statute of 32 H. 8. Bur if the Wife had not releafed, but the firſt Feoffee had 
entered upon the ſecond Feoffee for the Forfeiture, it ſeems that after the Death of the Huſ- 
band the Wife might have entered upon him, becauſe ſhe might claim by the Leaſe, and then 
the Entry for the Forfeiture has avoided the Diſcontinuance, and fo ſhe might enter in Reſpect 
of the Leaſe made by the firſt Diſcontinuee. If Tenant for Life is diſſeized, and the Diſſeizor 
is diſſeized, and the Leffor releaſes to the ſecond Diſſe:zor, and the firſt Diſſeizor ouſts him, he 
has no Remedy by Writ of Right or otherwiſe, quod nota. = I 
152. If the Parſon and Ordinary grant a Rent-Charge out of the Glebe to the Patron, it 
ſeems that the Succeſſor ſhall avoid it, for there ought to be an expreſs Aſſent of the Patron and 
of the Ordinary alſo, where the Succeſſor ſhall be bound, and here it is not expreſſed, but im- 
plied only. But if it was agreed that the Patron ſhould have ſuch Rent, they ought all to 
grant it to J. S. who ſhould re- grant it to the Patron. And in the principal Caſe if the Patron 
grants it over, this is no full Aﬀent, but the Succeſſor may well avoid it, 
153. It ſeems that a collateral Warranty is no Bar of Execution of a Recovery in Value, 
for that is but a Title, to which a Warranty docs not extend, any more than it does to bar a 
Title of Entry for Condition broken, Mortmain, Conſent to a Raviſher, &c. to which it is 
clear that it does not extend, for this is no Action to demand ſuch Lands, and foraſmuch as the 
Action is not uſeable, he cannot vouch nor rebut before the firſt Removal of the Poſſeſſion, and 
conſequently never. Alſo Conditions and ſuch like Titles are always in Poſſeſſion as Rent is, 
and then a Warranty to the Tenant of the Land does not extinguiſh them. | | 
154. There are two Brothers of the half Blood, the eldeſt releaſes with Warranty to the 
Diſſeizor of the Uncle, and dies without Iſſue, the Diſſeizor grants a Rent to the Uncle out 
of an Acre, and if it be behind, that he ſhall diſtrain in that Acre and in the Manor of Dale, 
the Uncle dies without Iflue, the youngeſt enters into the Acre, and diſtrains and avows in the 
Manor of Dale. | 
25.P.3Co 6:2, 135. If a Man makes a Leaſe for Life, rendring Rent with Re-entry, and he has Title 
by the Repor- Of Entry, and afterwards accepts the Rent, now he ſhall never enter, for when he accepts the 
Bb goats F Rent, he. does not accept it as a Debt, for he cannot have an Action of Debt for it, but he 
2 5 the accepts it as a Rent, and it cannot be a Rent but in Reſpect that it has Continuance, and then 
G dä. inaſmuch as the Acceptance cannot be called an Acceptance of the Arrears only, b:cauſe it was 
not a Debt nor could be called a Debt or Duty before the Leaſe was avoided, his Title of Entry 
d 8. P. Co. Lett. ſhall be waived in a Manner, as much as if he had accepted the Rent due“ at another Day of 
211. b. Cro. E. Payment which came after the Condition broken, or as if he had joined in Aid to the Leſſee 
E being impleaded in a Præcipe quod reddat, in which Caſes ſuch Act of his ſhould be called an 
JL Admittance of the Leaſe and a Waiver of Entry. As if a © Woman, or Iſſue in Tail, or Infant 
band, who ac. ACCEPtS a Rent reſerved upon a Leaſe for Years by the Huſband and herſelf, or by the Tenant 
cepisthe Rent in Tail, or by himſelf during his Nonage, the Title of Entry is waived. But in the principal 
40% Her gr Hat. Caſe if the Leaſe be for Years, it ſhall be otherwiſe, for there during the Leaſe it ſhall be 
band, it is fail Called a Rent as well as after, and ſo Note a good Diverſity. 
the Leaſe againſt 150. If a Man for himſelf and his Heirs grants a Rent out of his Land to J. S. pro conſilio 
ber. Dy. 259 impendendo, and does not ſay to whom the Counſel ſhall be given, it ſhall be intended to the 
Abr 475. A. Grantor and to his Heirs, but if the Grant is, pro con/ilio ſibi impendendo, it ſhall be given to no 
Pl. 2. other but to the Grantor himſelf. But if Dean and Chapter make a Leaſe, rendring Rent to 
them, their Succeſſors ſhall have the Rent, altho' it be not reſerved to their Succeſſors, becauſe 
4 1 Finch 128. they never die, * for if a Leaſe is made to them for their Lives, they ſhall have a Fee. 
© 8. P. atjudzed. 157+ A. makes a Leaſe for 10 Years, and afterwards makes a Leaſe to another for 10 
Wroejley v. A. Years, to commence a'ter the firſt Term determined, and the firſt Leſſee ſurrenders, it ſeems 
3 that the ſecond I eſſee may enter. Firſt, it ſeems clearly the Surrender to the Leſſor. Other- 
e it had been if the Reverſion had been granted for 10 Years. | 
One 158, If Coparceners make Partition, fo that the one has the Seigniory, and afterwards the 
Tenancy eſcheats, and ſhe is impleaded thereof, ſhe ſhall not have Aid of her Coparcener, for 
Aid ſhall never be granted but of Land deſcended, and if the one recovers by Warranty-an- 
ceſtrel, where the other would not come in Aid, ſhe ſhall not have Aid nor pro rata thereof, 
ſo it is here. * Another Reaſon is, becau'e the Tenancy is of more Value than the Seigniory, and 
if the other ſhould render pro rata, ſhe would be greatly hurt thereby, and therefore if a 
Tenancy eſcheat, to a Manor to which a Warranty is annexed, there ſhall be no Voucher for it. 


Another Reaſon in the firſt Cate is, becauſe the Seigniory, whereof the Partition was made, is 
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to be revived by the Suit, if the Tenancy is ſevered from it. 18. H. 3. Voucher 18, that if the 
Scigniory is granted with Warranty, and the Tenancy eſcheats, the Warranty does not extend to 
ir, and this is there adjudged. See other Books contrary. 


Pl 


159. if a Woman is Tenant for Life, Remainder for Years to J. S. who marties with the 


Woman, and commits Waſt, ſhall he loſe his Land? If Tenant for Life makes a Leafe for 


Years, and afterwards enters upon the Termor, and commits Waſt, and the Leſſor recovers, + 


the Leſſce ſhall loſe his Term. So if he recovers in a Ceſſavit, the Termor ſhall loſe his Term, 


But if Tenant for Life makes a Leaſe for Years, and after wards enters, and makes a Feoffment, 


or if after the Leaſe made he prays in Aid of a Stranger, in theſe Caſes the Leſſee ſhall not loſe 
his Term, becauſe theſe Matters in Deed do not defeat the Eſtate of the Leſſee which was older 
than the Forfeiture; but in the other Caſes altho' the Eſtate of the Termor is older, yet there 
enſues a Recovery againſt the Tenant to the Freehold, who is Tenant to the Demandant, and ſo 
the Eſtate is not material, with Regard to the Chattle. And in the two laſt Caſes he ſhall. 
have the Reverſion by Claim, becauſe he cannot enter. But if the Reverſion is granted upon 
Condition, which is broken, there the Reverſion ſhall be adjudged in the Leſſor without Claim, 
becauſe the Grantee was privy to the Condition. As if a Condition is annexed to a Feoffment, 
that if the Feoffee does not ſuch an Act, then he ſhall only have an Eſtate for Life, there if he 
does not the Act, the Eſtate in Fee which was granted is preſently in the Leſſor without Claim, 
becauſe he was privy to the Condition, But the Lord ſhall not have a Reverſion granted to his 
Villain, or in Mortmain, or to his Mother who conſents to a Raviſher, without Claim, for there 
is no Privity. But in the Cafes above if Waſt is brought againſt the particular Tenant by the 
Lord or his Son, perhaps the bringing of this Action ſhall countervail a Claim, And Note, that 
he ought to come upon the Land and make Claim, and he ſhall not be puniſhed for ſo doing, 


any more than the Leſſor ſhall be puniſhed who comes to ſee if Waſt be done, for this is a * S. P. Plowd. 
Condition annexed by the Law to all theſe Caſes, ſo that an Entry to make ſuch Claim ſhall not — = 


(c). and ſee 


be called tortious in Law. If the Heir makes a Feoffment upon Condition, and afterwards the Books _ 
his Mother recovers Dower, and after that the Condition is broken, quere if he ſhall have the x“ 


Reverſion by any Way, for many are of Opinion that if a Woman recovers Dower againſt an 
Abator, the Heir ſhall not gain the Reverſion by Claim, and if Tenant ſor Years be ouſted, 


and the Diſſeizor dies ſeized, and the Termor enters, many ſay that the Diſſeizee ſhall not have 
the Fee by Claim. | | 


— 


160. A Woman makes a Leaſe for Life, and grants the Reverſion to two, the one dies, ſhe 


marries the other, the Tenant for Life pays 1 d. to the Bailiff of the Grantee in Name of At- 
tornment, and dies, the Huſband enters, and makes a Feoffment, and dies, and ſhe brings a 
Cui in vita. 

161. If the Patron grants the next Avoidance, and afterwards he and the Ordinary and In- 
cumbent make a Leaſe of the Rectory for 20 Years, the Incumbent of the firſt Grantee ſhall 
avoid the Leaſe, but if he dies during the Leaſe, the Leſſee ſhall have the Reſidue of the Term 
againſt his Succeſſor, As it Land is given to Huſband and Wife, and to the Heirs of the 
Huſband, and he makes a Leaſe for Years, and dies, and the Wife ouſts the Leſſee, after the 
Death of the Wife he ſhall have as much of the Term as remains againſt the Heir of the Huſ- 
band, as the Caſe is in 5 Ed. 4. and the Realon is, becauſe the Leaſe once took Effect. But if 
a Man makes a Leaſe for Life, and afterwards makes a Leaſe to another for Years to com- 
mence preſently, there it is void both as to the Leſſor and as to the Leſſee, for it did not take 
Effect at the Beginning. If the Donor diſſcizes the Tenant in Tail, and makes a Leaſe for 
Years, and the Tenant in Tail dies without Iſſue, the Leſſee ſhall have the Reſidue of the Term 
againſt the Donor; but if the Jenant in Tail makes a Leaſe for Years, and the Donor confirms 


- 


b S. P. accord 
Ante & 122, 
But ſee the Au- 
thorities there ci- 
ted in the Margin 
to the contrary. 


it, and the lilue ouſts the Termor, and dies without Iſſue, the Donor ſhall ouſt the Termor, 
for in the one Caſe he derives his Eſtate from the Donor, in the other from the Donee, and ſo is 


the Diverſity. | 

162. If a Leaſe is made for Years, upon Condition that the Leſſee ſhall not grant over his 
Eſtate without the Aſſent of the Leſſor, and the Leſſor aſſents that he ſhall grant over his Eſtate 
upon Condition, which he accordingly does, and re-enters for the Condition broken, after this 
he may grant it over withouthis Afﬀent, for the Condition was performed by the firſt Aſſent. 
See the Caſe of Aſſociation 32 H. 6. 10. 4. | | 

163. If the Leſſor recovers in Waſt againſt the Leſſee for Life, who comes to the Seigniory 
after the Title of the Writ, viz. alter the Waſt done, it 1s clear that the Seigniory ſhall be 
revived, but otherwiſe if the Waſt was done after the Seigniory accrued. 

164. Lord, Meſne, and Tenant, the "Tenant makes a Gift in Tail, Remainder in Fee, the 
Remainder eſcheats, upon whom ſhall the Lord avow, and of whom ſhall the Donee hold, is 
the Queſtion, So if the Tenant makes a Gift in Tail to the Meſne, Remainder in Fee, or 
makes a Gift in Tail to a Stranger, Remainder in Fee to the Meſne, how the Tenure ſhall be 
now, is the Queſtion, But in the firſt Caſe if the Meſne had releaſed to him in Remainder, or 
to the Donec in Tail, it ſeems that the Lord ſhould have avowed upon the Donee in Tail, and 


that the Donce ſhould have heli immediately of the Lord paramount after the Releaſe. Quere if 
there be any Diſſcrence as the Caſe above is. 


163. Tenant in Tail makes a Leaſe for 40 Years, and dies, the Iſſue in Tail takes a Wife, 


and dies, if The ſhall avoid the Leaſe by Recovery of her Dower, is the Queſtion. If Tenant 
in Tail grants a Rent-charge in Fee, and makes a Leaſe for 40 Years, rendring Rent, and dies, 
and the Iſſue accepts the Rent, it ſeems clearly that the Grantee ſhall have the Rent during the 
Leaſe and the Life of the lſſue, altho* the Leſſee ſurrenders: Quære inde, for the Reverſion is 
diſcharged. If Tenant in Tail, grants a Rent in Fee, and dies, and the Iſſue having a Wife 


dies 


—— 


* 


— 
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dies before Entry, and the Wife is endowed, it ſeems that ſhe ſhall hold it diſcharged. If the 
Father diſſeizes the Son, and grants a Rent-charge, and the Son endows his Wite in the ſame 
Land ex aſſenſu patris, and the Father dies, and the Son dies, and the Wife enters as Tenant in 
Dower, it ſeems that ſhe ſhall hold it charged, for ſhe does not claim from the Poſſeſſion in 
Law, as it ſeems, but from the Poſſeſſion charged. And if Tenant 1g Tail grants a Rent- 
charge, an Abator ſhall hold the Land charged. But if a Diffeizor dies ſeized, and a Stranger 
abates, an Entry is not lawful upon him, for there the Point in Iſſue would be only the dying 
ſeized. And many are clearly of Opinion that the Rent is avoided in the Caſe of the Leaſe before, 
becauſe the Freehold is diſcharged; and now he ſhall not have an Aſſize of it, car/a-patet, nor 
can it deſcend, inaſmuch as it is not ſo of a Freehold. Note it is not charged, and conſequently 
it is extint. As if the Father diſſeizes the Son, and grants a Rent in Fee, and makes a Leaſe 
for Years, and the Son confirms the Leaſe, and the Father dies, the Rent is gone. So it a 
Man grants a Rent in Fee, and makes a Leaſe for Years, and afterwards grants the Reverſion 
to the King or to the Grantee, the Rent is gone. | 

166. Father and Son and a third Perſon are Jointenants, the Father makes a Feoffment of the 
whole with Watranty, and dies, the Son dies, ſome ſay that the third ſhall have an Aſſize of 
one Part, and no more, and yet the Warranty commenced by Diſſeizin, as to the Son, never- 
theleſs the third, viz. the Survivor, cannot deny but that it is a collateral Warranty, for he 
does not come under the Eſtate of the other. For if a Leaſe be made for Years to the Grand- 
father, Remainder for Life to the Father, Remainder in Fee to the Son, the Grandfather makes 
a Feoffment with Warranty, this Warranty commences by Diſſeizin as to the Father, and is 
collateral as to the Son, for the Feoffment was not a Diffeizin to the Son. And if a Leaſe is 
made- for Years to the Father, Remainder for Life to the Son, Remainder over for Life, Re- 
mainder in Fee to the Son, the Father makes a Feoffment with Warranty, this Warranty com- 
mences by Diſſeizin as to the Son, for the Freehold, but for the Fee it is collateral : Qlære 
bene inde, But ſome are of Opinion that in all the Caſes aforeſaid, and in all other Caſes, every Man 
may avoid a Warranty which commences by Diſſeizin to any Perſon, and this they prove by 
the Caſe of 31 Ed. 3. Fitz. Garranty 28. where in a Formedon in Reverter the Tenant pleaded the 
Warranty of the Uncle of the Demandant, to which he ſaid that his Uncle and the Tenant 
came together upon the Land, and the Uncle enfeoffed him, ſo the Warranty commenced by 
Diſſeizin to the Donee in Tail, and it was held a good Plea, wherefore the Tenant ſaid that the 


- 


Uncle was ſole ſeized, quod nota. iD 23 | 
167, 1f two are bound jointly, and one of them delivers the Deed at one Time, and the 
other delivers it at another Time, this is a good joint Obligation. As if a Man makes a Leaſe 
for Life of Land in two Counties, rendring Rent, altho' the Liveries of Seizin are ſeveral, 
as they muſt of Neceſſity be, yet it is one entire Rent, and he ſhall diſtrain in Part in one County 
for the whole, and ſhall make one Avowry for the whole; but he ſhall have ſeveral Aſſizes, 
and in each County he ſhall make his Plaint for the whole Rent; but it ſeems that upon a Reſcous 
in one County he ſhall have an Aſſize in the other County, quære inde. In the ſame Manner if 
a Man makes a Leaſe of two ſeveral Acres in one County, rendring Rent, and makes Livery in 
both ſeverally, yet it ſhall be one Rent, notwithſtanding the one Acre paſſed by Livery before 
the other. So in a Feoffment of a Manor, if Attorament is made, the Services paſs ab initio ; 
and if a Leaſe is made for Life, Remainder to the King, and Livery is made, and afterwards 
the Deed is inrolled, now the Remainder paſſes to the King as a Remainder ab initio, and yet 
before Inrollment it did not paſs, which ſee 1 H. 7. 19. per Brian et Collow, and other Matter 
there upon the like Ground. And if a Man makes a Feoffment of the Manor of Dale, with 
an Advowſon appendant, by Deed, and makes a Letter of Attorney to make Livery, it ſeems 
by the Intent that if Livery is not made, the Advowſon appendant ſhall not paſs as in Groſs by . 
the Delivery of the Deed. So if one gives by Decd to A. the Manor of Dale, with all the Wood 
growing upon it, in Fee, and in the Deed there is a Letter of Attorney, if Livery is not made 
to A. then his Executors ſhall have the Wood, but if Livery is made, it ſhall deſcend with the 
Land. And if one makes a Feoffment of a Manor, and Livery is firſt made, and afterwards ' 
Attornment in the Manor, but if itis by Deed, and Attornment is firſt made, 


— 


Here ſeem to 


be wanting he and afterwards Livery, the Attornment feems to be void, or at leaſt it ſhall never be a Manor, 
Words (:ben the for the Demeſnes are the Principal. 


Attornment tis 


9-94), or Words 168. If a Stranger makes Reſcous to the Lord, the Lord ſhall not have an Aſſize againſt 


— Ls like Ef- him alone without the Tenant, becauſe he cannot be ſaid the Tenant of the Rent, but againſt 
e * 


the Pernor alone he may have an Aſſize. And if there be Lord, Meſne, and Tenant, and the 
Tenant makes Reſcous to the Lord, an Aſſize is not maintenable only againſt the Tenant. 
And if there be Lord, two Jointenants, Meſne, and Tenant, and the one Meſne and the Tenant 
makes Reſcous, the Lord ſhall not have an Aſſize againſt the one only, but both the Meſnes 
ought to be named. 

169. If Huſband and Wife make a Feoffment of the Manor of the Wife to which an Ad- 
vowſon is appendant, and the Feoffee makes a Feoffment of an Acre with the Advowſon, and 
the Huſband dies, and the Wife recontinues the Manor, ſhe ſhall preſent to the Advowſon before 
any Recontinuance of the Acre, for it was not appendant to the Acre. For if a Man makes a 

Feoffment of an Acre Parcel of a Manor, cum pertinentiis, nothing of the Advowſon which is 
appendant to the Manor paſſcs, but if the Feoffment is made of the fourth Part, cum pertinentiis, 
the fourth Part ſhall pals, becauſe it is not appendant nor can be appendant to one Acre only, 
for if a Feoffment is made of an Acre with the Advowſon, without Deed, the Advowſon does 
not paſs, which proves, &c. But if a Feoffment is made of a Manor, ſaving an Acre, with 
the Advowſon, this Saving is good without Deed, And ſee 22 Af. in Error in the Caſe 


of 


* 
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dt 


of Thirdbald Grivel, where it was held clearly that if the Patron is outlawed in Treſpaſs, . and the 
Church becomes void, and a Stranger preſents, and his Clerk is in by ſix Months, and the King 
removes the Incumbent, by Quare Impedit, the Patronage is re- continued to the true Patron. If 
a Stranger uſurps an Advowſon appendant to a Manor which the Diſſeizor hath, and the Diſſeizee 
enters into the Manor, the Advowſon is re- continued, or the Diſſeizee may preſent before his 
Entry into the Manor, notwithſtanding the Uſurpation, Vids 26 H. 8, 4, So ſhall it be of a 
Feoffment, as it is there. | B | 
170. A Woman is entitled to have Dower, and afterwards the Heir makes a Leaſe for Years 
and Waſt is done, and afterwards. the whole Land is recovered for her Doyer, it ſeems that he 
ſhall have an Action of Walt quia tenuit. "LR" ONE 2 
171. Leſſee for, 20 Years makes a, Leaſe over, and alſo makes another Leaſe of other Land 
in which he has a Fee, for 20 Years, rendering Rent, without Deed, it ſeems. that the whole 
Rent ſhall iſſue out of the Land in which he has the Fee, for inaſmuch as he has granted over all 
his Eſtate in the other Land, there cannot be a Reſervation out of it. 2 aa 


172. Tenant in Tail in Uſe, Remainder, to his own right Heirs, enters upon the Feoffees, and 


makes a Feoffment, and takes back an Eſtate-Tail, Remainder, to his right, Heirs, and afterwards 


the Statute of 27 H. 8. is made, and after that he dies, by what Method can the Iflue avoid the 
ſecond Tail, and have the firſt Tail? It ſeems, that he cannot have the firſt Tail by any Means, for 


when the Tenant entered upon the Fcoffees, and, made a, Feoffment, then there was no Remain- 
der in Fee in him, yet by his Feoffment a Fee-Simple paſſed, not determined, by his Death, but 
dgjeaſible by Entry of the Feoftees, and then of Neceſſity, the .Fee-Simple of the Land paſſed 
inaſmuch as he had the Uſe to his right Heirs, and when the She of 27 H. 8. was made, ina 
much as the Uſe was not in gfe, but there was only a Right of Uſe, the Poſſeſſion was execute 
according to the Right of the Uſe, and then when he died, there was no.Remitter to the Eſtate, 
for it was not in e. And this Caſe proves that if the Eſtate be not executed according to the 
Right ot the Uſe, viz. if the Feoffee marries with the Wiſe of the Ceſtay que Uſe, and makes a 
Feofment, and afterwards the Statute is made, the Wile is without Remedy, if the Feoffee is 
without Notice of the Uſe, for the Feoftor has given bis Fight by the Feoffment, and the Wife 
ſhall not have the Poſſeſſion executed, cauſa qua ſupra. But it Tenant in Tail makes a Feoff- 
ment to his own Uſe for his Life, and after wards to the Uſe of his Heir, viz. of the eldeſt Son, 
and afterwards the Statute 1s made, neither the Father nor the Son ſhall ever be remitted, for 
the Statute executes the Poſſeſſion according to the Uſe, which was made by the Agreement of 
the Party himſelf, but the Iſſue of the Son ſhall be remitted, cauſa patet. Further, here t 
Feoffees cannot enter during the Life of the Tenant in 1 and after his Death the 
cannot enter, for the Deſcent takes away their Entry, and they cannot have an Action, for the 
firſt Entry was lawful, but if they might enter or recover the Land, then they ſhould recover the 
firſt Uſe, which ſhould be executed preſently. 3333 1 5 

173. * It a Leaſe is made for the Life of A. and B. and A. dies, yet the Leſſee ſhall have it dur- 2 Ante 532. 
ing the Life of B. in the ſame Manner as if a Leaſe is made to two, they ſhall have it during their 
Lives or the Life of the Survivor of them, and if they grant it over, the Leſſee ſhall have it 
during the Life of either of them. But if two make a Leaſe for 60 Years, if they ſo long o Ante g 82. 
live, there if either of them dies, the Eſtate is determined, for this is not a Limitation, but a 
Condition, and ſo held the Juſtices at St. Albans. But if a Leaſe is made during the Time that © $2 a Leafeis 


. 3 0 1 . ee < made during the 
A. and B. ſhall inhabit in London, there if one of them inhabits in another Place, the Eſtate is Time that A.“ 


determined, for it is a collateral Determination. So Note a Diverſity between a Determination 58, hall be 


F : 1 uſtices, and 
for Life, and another collateral Determination. J 


one of them is 


174. * If a Man grants a Rent for Life out of his Land, and afterwards by another Deed 1 oy 
grants that it ſhall be lawful for the Grantee and his Heirs to diſtrain for the ſame Rent, this ſhall miaed, Ante 
be taken for a Rent of the ſame Value, for the ſame Rent is determinable upon his Death, ſo 83. 
that his Heirs cannot diſtrain for it, for which Reaſon the Grant would be void as to his Heirs, Piss 2 
if it be not taken for a Rent of the ſame Value; and ſo it is adjudged 8 H. 4. 19. And if the 241. Bro, Con- 
King grants co the Mayor and Commonalty of D. the ſame Liberties which the Mayor and Com- Gn 
monalty of L. has, this ſhall be intended Liberties of the ſame Nature. And 1t a Man grants Nw 14- 
to me, that whereas he hath made a Leaſe for 40 Years to J. S, I ſhall preſent during the ſame and ve the tike 
Term to an Advowſon which the Leſſor hath, there although. J. S. ſurrenders the Manor, yet I N 141 
ſhall preſent, for where the Grant was during the ſame Term, this ſhall be intended during the « 0, þ 81 


like Time. But if I confirm the Eſtate of my Leſſee for Life, to have and to hold his Eſtate to him 241. pl. 3. Pe- 


and his Heirs, this ſhall not be called the like Eſtate, as to the Heir, for the Heir was not then in Gries. 1 Figch 


- | c 2 Finch 62, 
eſſe, and he ought to take it as a Purchaſer, &c. And the Juſtices do not preſcribe that all whoſe * 2 


Eſtates, &c. for they have not the Eſtate of their Predeceſſors, &c. And if a Statute faith, * 5** Wetm, 
' they ſpall have the ſame Afion as the laſt Predeceſſor ſbould bave had, this ſhall be intended the © "F © 
like Action. If a Tenancy eſcheats, and the Lord gives the Tenancy in Tail, to hold of him 
by the ſame Services as the other Tenant held, this is to be intended by other Services. And in 30 
AJ. pl. 31. where the King grants to a Subject Curiam ſuam regalem, thereby is to be underſtood 
ſuch Pleas as the King's Court holds. + | 
175. If the Diſſeizee makes a Feolfment by Deed, with a Letter of Attorney in it, it ſeems 
that the Attorney cannot execute the Command, for when he delivers the Deed of Feoffment as 
his Deed, at that Time he has nothing in the Land but a Right only, which cannot pals by the 
Deed ; but it ſeems to be the better if the Deed of Feolfment be delivered as an Eſcrow, to deliver 
Seizin after Entry, &c. And if a Man makes a Leaſe tor Lite, and afterwards makes a' Feoff- 
ment with a Letter of Attorney, &c. and then the Tenant for Life dies, can he make Livery 


there ? 
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176. If the Patron and Ordinary give Licenſe to the Parſon to grant a Rent in Fee, and he 
does ſo, this ſhall bind the Succeſſor, according to the Opinion in 7 H. 4. 18. But if before the 
Grant Confirmation had been made to the Grantee, the Grant had been void. The Diverſity lies 
here, that in the firſt Caſe there is no Need of any Thing but an Aſſent, which may be before, 
for an Aſſent may be given that ſuch a Thing may be done at a Time to come, and therefore it 
is ſaid that if a Biſhop makes a Gift in Tail by Deed, and the Dean and Chapter confirm the 
Deed, et omnia quæ in eo ſunt, according to the common Confirmation in ſuch Caſe, and after- 
wards Livery and Seizin is delivered, this has been held by all the Juſtices to be a void Confirma- 
tion, for the Aſſent was but to the Deed, but a Confirmation of an Eſtate ought to be after the 
Eſtate made. And ſo is the Diverſity. | = 
177. The Huſband ſurrenders the Freehold, which the Wife has for Life, to him in Rever- 
| ion, who dies ſeized, if the Wife may enter after the Death of the Huſband, is the Queſtion, 
for it ſeems there is a Deſcent. | ; | 
« See this Oel- 178. The Father dies ſeized of two Acres, the Son enters into the one Acre, ſaying nothing, 
tion put M. if this ſhall be ſufficient Poſſeſſion of the other Acre to make the Siſter to be Heir, was the Quel- 
Co. Liz. 15. tion in a Moot. And it was ſaid that it ſhould not, for if the Acre, into which he did nor enter, 
a. b. where the was upon defeaſible Title, and his Entry into the other ſhould be adjudged an Entry into both, from 
to be of Opi- thence it would follow that he could not afterwards diſagree, but ſhould render Damages, which would 
——_—_ —_ be againſt Reaſon, To which it was anſwered, that he may enter claiming that Acre only; » but 
one Acre thall if there is a Diſſeizor of 20 Acres, and the Diſſeizee or Feoffor upon Condition enters into one 
pe a wufficient of the Acres, ſaying nothing, it ſeems clear enough that he may have an Aſſize for the Reſidue, 
the other to for the Poſſeſſion ſhall not be deveſted by the Conſtruction of Law, without a ſpecial Claim of 
mare ne Sie the Party. But in the Src | Cafe if the Acres had deſcended ſeverally, viz. the one from the 
b Co, Lit. x5. Father, and the other from the Mother, then an Entry into the one without ſaying any Thing 
b. 252, b. ſhould be adjudged an Entry but into that only. But if a Man has a Title of Entry into two 
< Co. Lit. Acres ſeverally for the Breach of ſeveral Conditions, an Entry into the one in the Name of both 
_— ſhall not ſerve for both, but only for that into which he enters, which was granted by the Court 
in 9 H.7.25. And in the principal Caſe Maudlim ſaid at another Time, that by his Entry into 
the one Acre the Law will adjudge the whole Land, which deſcends upon the ſame Title, to be 
' moſt for his Advantage, or elſe that he would not have entered, for which Reaſon his Entry into 
the one Acre ſhall be ſaid an Entry into the whole, but not where they deſcend upon divers 
Titles. But the Entry of the Baſtard into one Acre only, and his dying ſeized, ſhall but be ef- 
fectual for that Acre, for he ſhall not diveſt any more from the Mulier, who had the Poſſeſſion in 
Law, without actual Entry; but Quære if it ſhall be ſo with reſpect to himſelf? : 
179. If a Man makes a Gift in Tail, or a Leaſe for Life, rendering Rent with Re-entry for 
Default of Payment, and he has Cauſe of Entry, and afterwards the Tail expires, or the Ceſtuy 
que vie dies, and after that a Diſſeizin is done to them, or a Deſcent is caſt, or after the Deter- 
mination of the Eſtate a Stranger enters, and dies ſeized, yet the Donor may enter, notwithſtand- 
ing that the Condition was neyer annexed to that Eſtate, but the Land was always re-continuable 
by Entry. And if Tenant for Years upon Condition be ouſted after the Term, and a Deſcent 
is caſt, the Leſſor may enter for the Condition broken, and yet neither the Eſtate nor the Con- 
dition (quære hec) was bound by the Condition, But if a Warranty is made after the Eſtate ended, 
there is no Rebutter for it. | 
180. Land is given to J. and to A. his Wife, and to another Huſband and Wife in Fee, they 
are diſſeized, and J. releaſes to the Diſſeizor, and afterwards J. and A. are divorced for Cauſe 
which hath Relation, and A. and the Huſband and Wife bring an Aſſize of the Mciety, omit- 
ting J. it ſeems to be maintainable. Firſt, when J. and A. are divorced, yet the other Huſband 
and Wife ſhall hold the Moiety to them, for inaſmuch as the Purchaſe took Effect and the Eſtate 
veſted by the Livery, and at that Time the Huſband and Wife, not being divorced, took a 
Moiety, this ſhall remain afterwards, for as to all Strangers J. and A. ſhall be ſaid lawful Huſband 
and Wife at that Time, although they are now divorced, for if a Stranger had bought of the 
Huſband the Goods of the Wife, he ſhould have held them after the Divorce, as it is held in 
26 H. 8. and if the Huſband had made a Feoffment, the Wife could not have had an Aſſize 
againſt the Feoffee, but ſhould have been driven to a Cui ante divortium, in which Caſe alſo her 
Entry is taken away. And then if the Feoffment of the unlawful Huſband ſhall be as favour- 
able to the Feoffee as the Feoffment of a lawful one, inſomuch that it ſhall put the Wife to her 
Cui in vita, by the ſame Reaſon they ſhall be called lawful Huſband and Wife, with reſpect to 
another Huſband Wife, in which Caſe the other Huſband and Wife ſhall retain' and hold their 
entire Moiety, ſeeing it veſted in them as a Moiety at the Beginning. And if Land is given to 
B. who is Abbot of D. and he is afterwards deraigned, yet it ſhall remain in the Houſe, for it 
veſted in the Houſe at the Time of the Livery. But if a Reverſion is granted to a Huſband and 
Wife, and to a ſingle Man and a Woman, in Fee, and the ſingle Perſons intermarry, and after- 
wards the Tenant attorns, now if the Man and Woman laſt married are divorced, the other 
4 Pot$ x33, Huſband and Wife ſhall have but perhaps the third Part,“ for the Attornment ſhall not change 
agrees herewith, the Grant which was to the ſingle Man and Woman by Moieties, and ſo after the Attornment 
trary Plowd, the third Part ſhall be to each of them. So if a Feoftment is made by Deed to a Man and a 
453 (<), and Feme ſole, and a Letter of Attorney to deliver Seizin, and before Livery they intermarry, and 


—_ 


— 


_ eiredin the afterwards Livery is made, they take by Moieties, cauſa qua ſupra. Then in the principal Caſe 


a by the Releaſe of the Huſband all his Right in the Moiety of a Moiety was extinct, and there- 


© Pofth 183 ac- 


cord, fore he ſhall not be joined with the other Huſband and Wife but in Reſpect of the Moiety of a 
Moiety, and for ſo much they are Jointenants, and J. ſhall be omitted in the Action, and this by 
Reaſon of his Releaſe, inaſmugh as it is an Action poſſeſſory. As if the one Lord releaſes the 
IS Avowry, 
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 Avowry, it ſhall be only in the Name of the other. And if a Remainder is appointed to the 


right Heirs of J. S. and he dies, fo that the Remainder veſts, and afterwards the right Heir is fP. o H. 5. 23. 


roved to be a Baſtard, or is a Baſtard by Parliament, yet he ſhall. hold the Land for ever: As 44 > 
if the Daughter enters in ſuch Caſe, or for * Moitmain, and afterwards the Son is born, ſhe ſhall 92. ?1owd. 56. 


hold the Land, notwithſtanding his Birth, and yet he ſhall be Heir from the Beginning; but wh "gy ct 
otherwiſe it is as to a Deſcent, and as to Things deſcended. And in the ſaid Caſe if the right Lit. R. 316. 


Heir of J. S. had been attaintcd of Felony after the Death of the Faaher, yet the Remainder 517 © 83% 


ſhould not have been deveſted out of him. "33% Kiek. 
181. The Son endows his Wife ex aſſenſu patris, and is attainted of Felony, if the Wife ſhall 1 


hold her Dower, is the Queſtion, * And it ſeems that ſhe ſhall not, for it is the Dower of the # Ante 6 713. 
Son, for ſhe claims it from the Son, and if ſhe brings a Writ of Dower for it, never accoupled in * Co. Lit. 37. 
lawful Matrimony is a good Plea, and if there be a Diſſeizin of it, a collateral Warranty fallen the In 
upon the Wife ſhall not be a Bar, for ſhe had not Title to it but by the Death of the Huſband, 1 £4: 6. cp. 
and then the Warranty deſcended before her Title accrued, but if it deſcended after her Title, tainder of Fe. 
ſhe ſhould be barred, wherefore, &c. And if after the Dower ſo aſſigned ſhe be attainted of Fe- He, bywhich 
lony, and after that has a Charter of Pardon for her Life, and then the Hufband dies, ſhe ſhall Law is altered. 
have and retain her Dower, for her Intereſt in it came after the Charter, and yet by the Attainder vs. p. co, Litt, 
ſhe forfeited all her Inheritance, Freehold, and Chattles real, wherefore, &c. * And it ſeems 33 * 

that if a Man endows his Wife ex aſſenſu patris, ſhe being of the Age of 6 Years, and no more, 
and afterwards the Huſband dies, ſhe being of the Age of 21 Years, ſhe ſhall hold this Dower, 
and yet at the Time of the Aſſignment ſhe was not dowable, but at the Time of the Death of 
the Huſband ſhe is dowable, and therefore ſhe ſhall have it, which proves that the Dezth of the 
Huſband is the moſt effectual Cauſe of ſuch Dower, and that ſhe claims it by him, wherefore, &c. 
And Britton Tit. Homicides ſays that the Wives of  Felons ſhall not hold any Dower of Tene- 
ments which were aſſigned to them by their Huſbands. And if a Seigniory is aſſigned 


ex aſſenſu patris, there needs no Attornment. 
182. It a Man reſerves upon a Gift in Tail Socage the firſt ren Years, and afterwards Knights- 
Service, and within the ten Years the Donee dies, his Heir within Age, now if he ſhall be in 
Ward during the firlt ten Years, or after if they expire during his Nonage, is the Queſtion. 
183. If a Reverſion is granted by Deed to a Man and a Feme-ole, and they intermarry, and 
afterwards the Tenant attorns, and the particular Eſtate for Life determines, and the Huſband 
and Wife enter, and make a Feoffment, and a Warranty collateral to the Wife deſcends to the 
Feoffee, and the Huſband dies, and the Wife brings a Writ of Dower, firſt, © it ſeems that after Ante & 180 fe- 
the Attornment there are Moieties between the Huſband and Wife, for the Attornment is ground- con * * 
ed upon the Deed, and ſhall reduce the Inheritance according to the Courſe of the Dced, not- 483 (e, and 
withſtanding that the Attornment is made after the Marriage, for which Reaſon there are Moieties Boks thers 
between them. As if a Deed of Feoffment is made to a Man and a Woman, and they inter- Margio. 
marry, and afterwards. Livery is made ſecundum vim, formam, et effeum chartæ, it ſeems that “ Ante 180 
there are Moieties between them. And if a Reverſion is granted to an Infant, and Attornment 
is made at his full Age, yet when he is in Poſſeſſion he may diſagree to the Eſtate, inaſmuch 
as the Grant, which is the principal, was made during his Nonage. Further, admitting that 
there ſhall not be Moieties between them, but that it ſhall be deemed a Purchaſe during the Co- 


verture, yet when his Right to have the Thing again is bound by the collateral Warranty, then 


5 * Britt. cap. 5. 
in Dower fo, 15. a, 


it ſeems that ſhe cannot take Dower, for ſhe ſhall have no Election but were two Things remain 


whereof ſhe may chuſe the one, then a Warranty ſhall be no Bar, for it deſcends before the Wife's 

Title of Dower is conſummate and given, for the Eſpowſals, the Poſſeſſion, and the Death of 

the Huſband make her Dower, and the Warranty deſcends before her Title is conſummate, viz. 

before his Death. For if Huſband and Wife make a Leaſe for Life, and they pray to be received, 

and afterwards the Huſband makes Default, and upon his Default the Wife is received, as ſhe 

may be, in which Caſe ſhe admits the Diſcontinuance, there although ſhe is barred, yet ſhe ſhall 
afterwards have a Cui in vita, for at that Time ſhe had no Title to a Cui in vita, but it was given 

by the D-ath of the Huſband. It was ſaid alſo touching the Attornment, that if a Feoffment 

with Warranty is made to a Man and a Feme-ſole, and they intermarry, and afterwards are im- So 3 
pleaded, and recover in Value by Reaſon of the Warranty, and the Huſband dies, the Wife 444 pl, $2, in 
ſhall have Dower of the Land recovered in Value, for there ſhall not be Moieties between them. 1 5 ae 
But if Land is bargained and fold to a Man and a Feme-ſole, and they intermarry, and after- Wig. Mx. 
wards the Deed is enrolled, there they take by Moieties, for this has Relation. But if Huſband v. Abriss 
and Wife, Tenants for/Life before the Coverture, recover in Value by Reaſon of a Reverſion Baron and 
with Rent, there ſhall be Moieties of the Value. And it was ſaid that if a Leaſe is made to 1 9 
Man and a Feme-ſole for Life, upon Condition to have Fee, and they intermarry, and after- 
wards the Condition is performed, they ſhall not have Moieties in the Fee, but ſhal take it as 
Purchaſers during the Coverture. Note, it was ſaid that if a Man is ſeized of the Land of his 
Wife, and a Warranty is made to them and to the Heirs of the Huſband, and they recover in 
Value, this ſhallenure to them without Moieties and to the Heirs of the Wife; for if Tenant 
for Life recovers in Value by Reaſon of a Warranty made to him in Fee, this Recovery ſhall only 
be for Life, but if he had had an Eſtate in Fee, and had recovered in Value by Reaſon of a 
Warranty made for Life, he ſhould have recovered in Fee; from whence it follows here that 
inaſmuch as the Huſband had bur in Effect an Eſtate for Life, and the Fee was in the Wife, this 
Recovery in Value ſhall enſue the Eſtate before. And it was ſaid that if a Reverſion is granted gee t. P. 

to an Alien, and he is made a Denizen, and afterwards the Tenant attorns, he ſhall not take it Add 
to his own Uſe. If a Man has a Wife, and is ſeized of four Acres, and makes a Feoffment of; ;; mY 


7l, 
three of the Acres with Warranty, and dies, and the Wite brings a Writ of Dower againſt the s 
. : Feoffee, 
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Feoffee, and he vouches the Heir, now if the Wife may ſtay the Judgment, viz. that ſhe ſhalt 

not recover immediately againſt the Heir, is the Queſtion, for then ſhe has loſt her Dower” of 

the fourth Acre. And it ſeems to ſome that by ſhe wing this ſhe ſhall ſtay Judgment, but others 

are of a contrary Opinion, for ſhe ſhall. be barred of Dower of the fourth Acre by her own Folly, 

for that ſhe did not firſt recover Dower of it. pe off HD | | „ DIOF, 

184. A Woman Leflee for Life takes Huſband, and they make a Leaſe to J. S. for his Life, 

rendering Rent, and-afterwards the Huſband dies, and the Wife avows for the Rent, or accepts. 

it in Pais, now the Leſſor may enter, and ſhe ſhall be barred of her Cui in vita or Entry for ever, 

for ſhe has agreed to the Forfeiture by her Avowry or Acceptance of the Rent, If a Precipe 

quod reddat is brought againſt the Father for Land which the Son has by Purchaſe, and he ap? 

pears, and loſes, and the Son brings Error againſt the Recoveror after the Death'of his Father; 

as he ſhall be received by Eſtoppel, and the Judgment is affirmed, it ſeems clearly that the Re. 

coveror may enter upon the Son, and eſtop him to purſue the Writ of Error, for by the bringing” 

of it he ſhall be eſtopped to ſay. otherwiſe but that the Father had the Land. a ee DP 

« S. P. Contra 185. * A Gift in Tail is made with Warranry':aceordingly, the'Donee releaſes the Warranty 

Plow, Man: „ to the Donor, and-afterwards the Reverſion is granted,” and the Donee attorns, if the Iſſue in 

Pot 321 Pc» Tail is impleaded it ſeems that he ſhall not vouch, for the Releaſe his extinguiſhed the Warranty 

* ©* forever, tor the Statute ſpeaks of Tenements given upon Condition, and this is no Tenement, but 

392. d. a Covenant real, which the Releaſe extinguiſhes. As if an Annuity is granted in Tail, it may 

„be Ca be. extinguiſhed by the Releaſe of the Donee, causũ qua ſupra. If a falſe Verdict paſſes againſt 

3 (a). Co. Litt. Tenant in Tail, a Releaſe of all the Right by the Tenant in Tail ſhall not bar the Iſſue of his 

20. a. Attaint, but if he releaſes all falſe Oaths to one of the Petty-Jury, quære if the Iflue ſhall have 

an Attaint? And a Partitione facienda is maintenable by the Iſſues in Tail by the Equity of the 

Statute de donis conditionalibus, and alſo a Contra fonmum feoſfamenti, and a Contributione facienda, 

9 and perhaps a Quo jure, and a Reſeaſe of them ſhall not bar the Iſſue, for it is of the Land, and 

Co. Lin. 20. 3. a Ule in Tail is taken by Equity, Vide 18 H. 8. And Tenant by Copy ſhall be taken by Equi- 

1 * ty to have an Eſtate-Tail, and he ſball have a Plaint in Nature of a Formed-n. So ſome are of 

« Sure if the Opinion that in the principal Caſe this Releaſe is no Bar. But Tenant in Fail may by his Re- 

Cale eres leaſe extinguiſh an Acquittal granted by the Donor, and Execution of a Recovery in Value by 
T. 19 Hl. 8. 13. Reaſon of a Warranty, and not a Recovery pro rata againſt his Coparcener. | 

_—_ Se 186. If a Man binds himſelf and his Heirs to me in 20 l. and dies, and his Executors have 

3 Aſſets, and I releaſe to the Heir all Actions of Debt, and afterwards the Executors pay the 

* Aſſets to other Creditors, it ſeems that I may have. an Action of Debt againſt the Heir, becauſe 

f Quere, forat at the Time of the Releaſe I was not entitled to have an Action of Debt againſt him; but if 

8 neither the Executors nor the Heir have Aſſets, and then the Debt is releaſed to the Heir, and 

be, chat though afterwards the Heir recovers Land, ſo that he has Aſſets, it ſeems that the Releaſe is a Bar. A 

the Eger, yet Man deviſes 201, to J. S. to be delivered to him when he is of the Age of 26 Years, and if he 

the Obligeemay dies before that Age, then he deviſes it to A. J. S. releaſes to the Executors at the Age of 21 

have ar ana Years, now if he ſhall be barred of the ſaid Debt is the Queſtion. And ſee 21 H. 7. 41. where 

ate, i be it is agreed that a Releaſe of an Annuity made to the Patron in the Time of Vacation extinguifhes 


4:9. 14nd, the Annuity, but quere if there was a Parſon. And if Tenant for Life does Waſt, and grants 
7. Pl. 13. 3 Lev. Over his Eſtate, and the Leffor releaſes all Actions to the Grantee, yet it ſeems that he ſhall have 
—＋ 4.5 an Action againſt the Grantor, becauſe he was not entitled to have any Action againſt the Grantee. 
Law was other- So of Tenant in Dower or by the Curteſy, who have granted over their Eftates, or an Abbot 


wiſe from the 


"2 Fd 2. Ul. Who has made a Feoffment, ſuch Releaſe made to the Feoffee ſhall be no Bar to a Contra forman 
7 H. 4. when 


7 H.q, when, (ollationis, otherwiſe it is of a Releaſe of Land. See where a Releaſe ſhall be a Bar in a Scire 

as a . ' a 

in this Peint, facias. | . 

CN 187. Note, if the Lord procures one to diſſeize the Tenant, who does ſo, and afterwards the 
OPN. 4 


Dodd, J. ans Diſſeizor ceſſes, and the Lord recovers againſt him in a Ceſavit, he ſhall hold the Land againſt 
therefore the Diſleizee, for by the Procurement he is not a Diſſeizor, as it appears 5o Ed. 3. 2. But ſee 


omg ay fer Littlelon cap, Remitler contrary, as it ſeems. And the Reaſon here is, for that he has Cauſe to 
in he oe * recover of late Time, ſo that his Title is accrued to him ſince the Procurement, but it had been 
the Day eile, Otherwiſe if he had had Title of Ceſſavit at the Time of the Procurement and Diſſeizin. Quære 
”" 3 if he had ceſſed a Year before the Diſſeizin, and another Year after the Diſſeizin? As it the 
this Dey: Iſſue in Tail procures one to diſſeize the Diſſeizor of his Father, whoſe Heir is in by Deſcent, 
227 7 5 againſt whom the Heir recovers, and dies, the Iſſue ſhall hold the Land, but if he himſelf had 
PI. Per recovered againſt the Diſſeizor upon Title which he had in eſſe at that Time, he ſhould not have been 
eo abs remitted. Quære in that Caſe it his Father Diſſeizee dies, and he recovers againſt the Heir or 
Fevifer. Plowd. Diſſeizor by Formedon, if he ſhall be remitted, for the Wrong was done to the Tail at that Time. 
1 And if one has Title to a Formedon, and procures another to ouſt the Tenant, to the Intent that 
159, 3-4 395 he may recover agaipſt him, and the Stranger ouſts him, and afterwards another Stranger recovers 
; upon Title puiſne to the Procurer, and the other recovers againſt him by Fermedon, he is there 
remitted. And if two Jointenants have Title of Action where their Entry is taken away, 
and. one of them procures a Stranger ut ſupra, againſt whom they two recover, and he who was 
Party dies, the other is remitted to the whole, but if he who did not procure had firſt died, che 
other ſhouid only have been remitted to the Moiety. Quære inde. 

188. By Bradbury Reader, it a Man enters lawfully upon Tenant for Life, upon Title para- * 
mount, into one Acre for Condition broken, having the ſame Title to the whole Land, or if 
he enters into one Acre by Reaſon of a Title for Mortmain, or for Conſent to a Raviſher, or the 
like, or if the Leſſor himſelf enters into one Acre by Reaſon of a Condition broken, or for that 

> he was within Age at the Time of the Leaſe, where perhaps Part of the Leaſe is good by Reaſon 


of a Cuſtom which enables an Infant to make a Leaſe, or if the Leſſor accepts a Surrender of | 
| 7 | Parcel, 
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Parcel, or recovers Parcel in Waſt, or if he or a Stranger enters into the Moiety, or into a third 
Part not known in certain, as the Caſe is in 21 H. 6. 48. or if one Jointenant enters into his 
Moiety for Condition broken, in all theſe Caſes the Rent ſhall be apportioned. But if at the 
Time of the Leaſe the Land was diſcharged of a Rent which is afterwards revived, ſo that the 
Value of the Land is impaired to the Leſſee, there the Rent ſhall not be apportioned, for the 
Land, out of which the Rent iſſues, remains entirely, and ſo is the Diverſity. But if a Man 
has Title of Entry upon his Leſſee for Life into 20 Acres in two Counties, and he enters into 
one Acre only, quere if the Rent ſhall be apportioned in that Caſe? 

189. A Tenant who holds by Homage and 10s. Rent makes a Leaſe for Life, Remainder in 
Tail, without ſaying any Thing of any Reſervation, it ſeems that the Tenant for Life, although 
he ſhall not hold by Homage, ſhall hold by Fealty and 105. inaſmuch as both the Eſtates are 
now but one; but if a Gift had been made in Tail, Remainder for Life after the Tail determined, 
the Tenant for Life ſhould not have held by the like Services as the Donee, cauſa patet. If two 
Jointenants and to the Heirs of the one, who hold «t ſupra, make a Gift in Tail, the Donee 
ſhall hold of them both by the like Services, and yet the Freehold is not the Cauſe of the Tenure ; 
quere there, for ſome ſay that he who has the Fee ſhall have the entire Tenure, becauſe the Inheri- 
trance paſſes only from him, quære inde. And if Tenant for Life and he in Reverſion make a 
Gift in Tail, quære how the Donee ſhall hold. If a Leaſe for Life is made, Remainder for Years 
with Warranty, quære if this Warranty ſhall give Benefit to him in Remainder, ſeeing that the 
Eſtate precedent 1s of another Nature. If a Leaſe is made for Life, Remainder in Frank-Mar- 
riage, it ſeems that the Tenant for Life ſhall hold by Fealty only until the fourth Degree be paſt. 
But if a Leaſe is made for Life, the Heir of him in Remainder ſhall not be in Ward during the 
Life of the Tenant for Life, quod nota. 

190. A Reverſion is granted to one for Life, and before Attornment it is granted to him again 
in Fee, and afterwards the Tenant attorns, it ſeems that the Grantee may chuſe to take the one 
Eſtate or the other at his Pleaſure to be afterwards determined. But if a Reverſion is granted. to 
one Man, and afterwards it is granted to another, and the Tenant comes to both, and ſays, My 
Maſters, I attorn to you,” it ſeems that for the Incertainty neither of them ſhall have it, for it is in- 
certain which of them ſhall be preferred. If a Reverſion is granted to a Man and to his Heirs, * M hag 
and afterwards by another Deed it is granted to him and to his Succeſſors, and then the Tenant *** 
attorns, quære in what Capacity it ſhall veſt. If a Feoffment is made with a Letter of Attorney, 
&c. and the Deed is delivered to the Grantee, before Livery of Seizin the Feoffor may counter- 
mand Livery, but if he ſays to the Feoffee, © it is my Intent that you ſhall not take by Livery,” 
this is nothing to the Purpoſe. If Land is given to a Man and a Feme-ſole, upon Condition that 


3 


whichever of them firſt marries ſhall have Fee, and they intermarry, neither of them ſhall have 


the Fee for the Incertainty. So in the Caſe before“ if the Reverſion of Black-Acre or of White- * 283 
Acre is granted, to be choſen by the Grantee, it is worthy of Conſideration whether the Attorn- that the at 


that the At- 
ment be good or not, inaſmuch as the Thing is incertain, and does not paſs preſently. And Note - - wat * 
the Opinion of Brook in the principal Caſe, that the Grant ſhall be void for the Incertainty, as 
20 H. 6. and this ſeems to be very reaſonable. © And Note in 21 R. 2. the Avowries abated, ag <P. 21 R. 2. 


if a Man brings two Writs of Præcipe quod reddat returnable at one and the ſame Day, both the 162. ate? 


262. Bellew's 
Writs ſhall abate, as it appears. C. 58. P. 3 H. 


191. A Feoffment is made upon Condition that the Feoffee ſhall make a Gift in Frank- mar- 372%,” Bre. 
riage to ſuch a Woman who is Couſin to the Feoffor, and not to the Feoffee, guzre if he is bound "nog Sethe 
to make any other Eſtate than for Life, ſeeing that the Intent of the Feoffor cannot be performed 48. b Ploud. 


8. b. Plowd. 
by Law? So if the Condition be to make a Gift in Frank marriage to a religious Man, &c. ae Cats 

192. A Man makes a Leaſe for Life, and grants a Rent out of the Reverſion, now if the by " A, 2 
Grantee grants it over, it ſeems that the Grantor ought to attorn, and not the Tenant for Life, 3. w. 
becauſe the Rent is nothing to him, for a Releaſe made by the Grantee to him does not extin- 
guiſh the Rent: So if a Rent be granted by Tenant for Life out of Land, &c. a Releaſe made 
by the Grantee to him in Reverſion does not extinguiſh the Rent, &c. 

193. The Reverſion of Tenant for Life with the Rent is granted, the Tenant for Life grants 
his Eſtate to another to hold of the Grantee, it was ſaid at Lecture that this was an Attornment, 
for when he grants it to hold of him, the Tenant for Life takes Notice of the Grant, and it is 
an Agreement to the Grant as lawful. And although ſome ſay that this is not proved but by the 
Grant, at which Time the Eſtate, which he had, paſſed from him, ſo that he is not Tenant for 
Life, and therefore it cannot be ſaid an Attornment by him, although this is true, yet it ſhall 
be an Attornment by the Grantee of the Eſtate of the Leſſee, foraſmuch as he accepted it; for 
which Reaſon there is nothing that ſtands in the Way, unleſs it be that it was ſpoken in the Ab- 
ſence of the Grantee, and that is nothing to the Indenture, for a Man may agree to a Thing 
ſpoken in his Abſence. As if one diſſeizes another to the Uſe of J. S. or ſurrenders to the 
Steward of J. S, for J. S. or gives Goods to J. S. in his Abſence, he may take the ſame by a ſub- 
ſequent Agreement. But a Diſagreement cannot be made in the Abſence of the Party as in 
* I/heeler's Caſe. . | | | 

104. In Debt upon a Recovery in Treſpaſs, if the Plaintiff recovers in the Court where the 
Action of Debt is brought, pending a Writ of Error in the King's Bench upon the. Treſ- 
paſs, and after the Judgment given in Debt, the Judgment in Treſpals is reverſed, quere what 
Remedy he ſhall have for the Debt recovered, for this is a Recovery in the Common Bench, 
*hich he cannot reverſe in another Court, and although he might, yet ſeeing that Execution of 
Debt is had, he cannot be reſtored to it by the Reverſal in the firſt Writ of Error upon 
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195. After the Death of the Inteſtate A. gets Poſſeſſion of the Goods, and gives them to B. 
and afterwards is made Adminiſtrator, now he ſhall not take the Goods out of the Poſſeſſion of 
B. The Reaſon hereof is, that by the firſt Seizure he had the Goods to the Uſe of the Inteſtate, 
as the Law ſays, for he was chargeable as Executor of his own wrong, and ſo after the Admini- 
ſtration committed he ſhall be ſaid to have them to the ſame Uſe, and therefore he has no other 
Capacity, for which Reaſon he cannot take them. But if J. S. wrongfully takes the Goods of 
K. and gives them to L. and afterwards K. makes J. S. his Executor, now he may take the 
Goods out of the Poſſeſſion of L. for he has another Capacity now than he had at thesTime of 
giving them, Viz. the Intereſt of another Perſon. As if a Diſſeizor makes a Feoffment, and 
afterwards intermarries with the Diſſeizee who is a Woman, now he may enter. But in the firſt 
Caſe if after the Adminiſtration committed A. had releaſed to a Debtor of the Intèſtate's, he 
ſhould have had an Action notwithſtanding his Releaſe, for of Things in Action he cannot gain 
Poſſeſſion, nor can he be ſaid Executor of ſuch Things, but only of thoſe which a Man may ſeize, 
as Goods, or into which he may enter, as a Leaſe for Tears. But if there was a Leaſe to com- 
mence at Eaſter, and before the Day A. had granted the Term over, and afterwards, and before 
Eaſter he had taken the Adminiſtration, and afterwards had granted it to another, the ſecond 
Grantee ſhould have enjoyed it. So if a Rent-Charge had been granted for Years to the Inieſtate, 
and A. had compelled the Tenant by Coercion of Diſtreſs to pay it to him, and he had granted it 
over, and afterwards had taken the Adminiſtration, there he ſhould have avoided his ſaid Grant, 
becauſe the Poſſeſſion which he had ſhall not be called the Poſſeſſion of the ſame Term, but it 
ſhall be called a Kind of voluntary Payment of the Tenant, and not a Payment to him of the 
Rent which was granted to the Inteſtate, for none can be ſaid to have it but only he who has 
Right ta have it. | | 

196. If che Tenant makes Reſcous to the Lord, and afterwards enfeoffs A. of one Parcel of 
the Tenancy, and B. of another Parcel, and dies, the Lord has no Remedy by Action for the 
Rent. If the Tenant makes Reſcous to the Lord, and he brings an Aſſize of the Seigniory, and 
afterwards the Tenant dies, leaving Iſſue two Daughters, who make Partition of the Land, the 
Lord has no Remedy for the Seigniory by Action. 

197. A Man grants a Rent-Charge out of his Land to A. upon Condition, and afterwards the Gran- 
tor makes a Feoffment of the Land, and after that the Condition is broken, and the Rent is behind, and 
the Grantee diſtrains, and Reſcous is made, and he brings Aſſize, if the Condition is extinct bythe 
Feoffment, ſeeing that the Feoffor cannot have the Land again, by the Breach of the Condition, in 
the ſame Manner as he might when the Grant was made, or who ſhall have Benefit of the Con- 
dition, is the Queſtion, . But divers are of Opinion that if the Grant. be upon Condition, and for 
the Non-performance the Rent ceaſes, there the Feoffee ſhall have the Benefit, for the Rent is 
extinguiſhed. As if a Man makes a Leaſe for Years upon Condition, and for the Breach of it 
that the Eſtate ſhall ceaſe, and he grants the Reverſion, and then the Condition is broken, the 
Grantee may enter. Quære inde. See RichilPs Caſe in Littleton, 

198. A Leaſe is made to A. and B. for their Lives, and afterwards the Reverſion is granted 
to C. during the Lives of A. and B. they make Partition, A. dies, the Queſtion is if the firſt 
Leflor or C. ſhall have A's Part after his Death. Firſt, it ſeems that the Grant of the Reverfion 
was good, for if the Tenants for Life had entered into Religion, C. ſhould have had the Tan: 
Note the. Reverſion paſſed, and the Tenant ſhall have the Rent as a Rent-Service, and he ſhall 
have Fealty by the paſſing of the Reve:ſion, and if the firſt Eſtate had been upon Condition to 
ceaſe, for which it had ceaſed, C. ſhould have had it during their Lives, wherefore, &c. Then, 
further, it ſeems that the Partition ſevered the Reverſion, for although by the firſt Grant he was 
intitled to have the Reverſion as long as either of them was alive, this was in Reſpect of the Join- 
ture, and when that was ſevered, ſo was the Reverſion. So the firſt Leſſor ſhall have it again 
after the Death of the Tenant for Life, and not C. Quære. If a Leaſe is made for 20 Years, 
rendering Rent, and the Reverſion is granted for 10 Years, this is a good Grant, and he ſhall 
diſtrain for the Rent, Nota. | 

199. If a Feoffment is made to A. to the Uſe of B. in Fee, it was ſaid that the Wife of A. 
ſhall be endowed, for the Land cannot be in Abeyance but in Reſpect that it veſts in A. For it 
is not like to the Caſe where before the Statute Ceſtuy que Uſe entered, and made a Feoffment, be- 
cauſe there he had no Poſſeſſion, but only a Power to make a Feoffment, as an Attorney, or as 
he who is appointed by Will to fell the Land; but now the Feoffee has Poſſeſſion. For if one 
who is attainted of Felony is enfeoffed to the Uſe of another, the Poſſeſſion ſhall never veſt in 
the other, foraſmuch as it is once ſettled in him, and cannot be deveſted out of him who is at- 
tainted, all whoſe Lands veſted eſcheat. But yet he who is ſo attainted may be Attorney, ſo 
is the Diverſity. Andif he who has Land on the Part of his Mother makes a Feoffment to 
the Uſe of the Feoffor, it ſhall reſort to the Heir on the Part of the Father, if he dies without 
Iſſue. 

200. If a Man makes a Feoffment upon Condition, and the Feoffee makes a Leaſe for Life, 
and dies, ſo that the Reverſion deſcends to the Feoffor, if the Condition is extinct, is the 

ueſtion. | "© | 
* If Goods ſtolen are ſold bona fide in Market-overt, and the Vendor afterwards buys them 
again, the firſt Owner cannot take them, for by the firſt Sale the Property was clearly gone for 
ever, inaſmuch as it was without Covin, for he could not have an Action for them then. But if 
the Diſſeizor comes to the Poſſeſſion again after a Deſcent, the Entry of the Diſſeizee is revived, 
for an Action remained to him after the Deſcent, for he might have a Writ of Right, or a Writ 
of Entry, ſo note the Diverſity, So if a Feoffee to Uſe upon Condition enfeoffs a Stranger 

| | ignorant 
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ignorant of the Uſe, who re- enfeoffs him, he ſhall not be ſeized to the firſt Uſe, for the Uſe was 
extinct by the Peoffment to the Stranger, inaſmuch as no Sul pæna lay againſt him, and the Feoffee 
ſhall be in the ſame Courſe. So if the Tenant enfeoffs a Stranger by Covin to enfeoff his Heir; 
and he makes a Feoffment over upon Conſideration bona fide, and the Tenant dies; and afterwards 
the firſt Feoffee is re enfroffed, now the Lord ſhall not aver Colluſion, as it is ſaid in 33 H. 6. 15. 
for inaſmuch as a Writ of Right of Ward was not maintenable againſt the Feoffee bona fide, it 
ſhall not be maintenable againſt the other, for the Covin ought to purſue, and ſhall not be re- 
vived, But if a Stranger had made the Feoffment upon Condition, or the Sale of the Goods; 
or if the Feffment by Ceſtuy que Uſe had been upon Condition, and a Re-Entry had been made 
for the Breach of it, there the Property, Uſe, and Covin ſhould have been revived. But if 4 
Baſtard dies ſeized, having Iſſue, who endows his Mother, there the Malier may enter, and yer , 
he had no Action nor other Remedy betore the Endowment, but the Wife is endowed upon an 
elder Title, and ſo the Right is revived, ſo that it differs from the other Caſes. And if the 
Diſſeizee enters upon a Deſcent, and dies ſeized, and his Heir enters; now the other has no Re: 
medy, but if the Heir endows his Mother, the Entry of him who was in by Deſcent is revived; 
cauſa qua ſupra. If one diſſeizes another to the Uſe of J. S. and makes a Feoffment bona fid?, 
and takes back an Eſtate, he ſhall not be ſeized to the firſt Uſe. | 

202. Land is given to two Women quamdiu ſimul vixerint, Remainder to the right Heirs of 
her who dies firſt, one of them takes Huſband, and has Iſſue, and dies, it ſeems that the Huſ- 
band ſhall not be Tenant by the Curteſy, for ſhe had not the ſole Poſſeſſion. Further, it ſeems 
that the Remainder is good, notwithſtanding the Incertainty. But if this Remainder ſhall be 
Aſſets in a Formedon, or in Debt againſt the Heir, is the Queſtion. And it ſeerhs that it ſhall not; 
for the Remainder was never in the Mother becauſe it commenced by the Death of the Mother, 
ſo that the Death precede:! the Remainder, and at the ſame Inſtant that the Death happened, the 
- Remainder alſo happened, ſo that it never veſted in the Mother. * As if a Leaſe is made fer * Plous. 4. 
Life, upon Condition that if the Leſſee does ſuch an Act he ſhall have Fee, now the Condition 
precedes the Performance which velts the Fee. So the Death veſts the Fee in the principal Caf. 
And it is not like the Grant of a Rent-Charge in Fee td J. S. to commence after his Death, fot 
there the Heir ſhall have it by Deſcent, although the Anteſtor could never take it. And if one 
grants a Rent-Seck to A. for Life, and afterwards by another Deed grants that he and his Heirs 
ſhall diſtrain for the Rent, now during the Life of the Grantee the Rent is ſeck, although he 
may diſtrain for it, but the Heir ſhall have it as a Rent-Charge, and that by Deſcent, 

203. Mortgagee makes a Feoffment in Mortgage to the Heir of the Mortgagor to be firſt 
paid, after the firſt Day the firſt Mortgagor dies, the H-ir tenders the Money to the firſt Mort- 
gagee at the Day, and he refuſes, and he tenders the Money to the Heir, &c. at the Day, and 
he refuſes, the firſt Mortgagee enters, and the other ouſts him, and he brings Aſſize, it ſcems 
not to be maintenable. Firlt, it ſeems that the Son may perform the Condition, for it is not ſuſ- 
pended, inaſmuch as it is a collateral Condition; ſee for this the Caſe of the Corody in 21 Ed. 4. 
Then, it ſeems, the Payment ought to be made to the Mortgagee, riotwithſtanding he has made 
a Feoffment of the Land, as it ſhould be to the Executors, and not to the Heir, and 1 7 Ed. 2.2. 
is not Law, Further, upon the firſt Refuſal the Heir is not remitted, for he ſhall not be re- 
mitted upon a Title, but if he had taken an Eſtate only for Life or for Years, he ſhould have had 
it in Fee, which fee 20 Ed. 4. But the chief Point is, when the Mortgagee has entered upon.thz 
Son, as he may, if the Son may enter upon him for the firſt Condition broken. And it ſeems 
that he may, for if the Tenant enfeoffs the Heir of the Lord upon Condition, and the Lord dies, 
and afterwards the Condition is broken, and an Entry made, the Seigniory is revived. So ſhall 
the Condition here be. So if the Difſeizor enfeoffs the Heir of the Diſſeizee upon Condition, 
and the Diſſeizee dies, and the Condition is broken, and aſterwards the Diſſcizor enters as he may, 
now the Heir may enter upon him, becauſe the Right ſhall be revived, otherwiſe it is, if the 
Diſſeizee had releaſed to his Heir, for there the Right is extinct, and not revived by the Entry 
of the Diſſcizor. But in the principal Caſe if the Condition upon the ſecond Feoffment had been 
that the Son ſhould not do ſuch an Act, and the Condition had been broken by him, it ſhould 
have been otherwiſe, as it ſeems, becauſe it was the Act of the Son himſelf, for this ſhould not 
abate a Præcipe brought againſt him, where an Entry is made for the Condition broken. Bo 

204. If a Man takes a Wife, and ſells his Land, and afterwards the Wife comes to the Age * Be Be Bhs 
of nine Years, and the Huſband dies, it ſeems that ſhe ſhall have Dower of the Land, notwith- ** * 
ſtanding the Buſband had no Poſſeſſion of it aſter ſhe was of the Age of nine Years. * For if the bs. P. co. Lxt. 
Huſband aliens his Land, and afterwards the Wife is attainted of Felony, and after that has a 3 * 
Charter of Pardon, and the Huſband dies, ſhe ſhall have Dower. And if the Wife elopes, and 
afterwards the Huſband purchaſes Land, and aliens it, and afterwards the Wife is reconciled, and 
the Huſband dies, ſhe ſhall have Dower, and yet at the Time of the Alienation ſhe was barrable, 
bur her Title was not conſummate until the Death of the Huſband, and then lawful Poſſeſſion; ' 
and Eſpowſals, and the Death make her Dower. But if a Man takes an Alien to Wife, and es. P, co. Liu. 
afterwards aliens his Land, and then ſhe is made a Denizen, and the Huſband dies, ſhe ſhall not 1 by OP. 
be endowed. Qucre. : | uy 

206. Upon a Plea in Bar of Aſſize the Parties are adjourned, and afterwards the Tenant pleads 
a Releaſe made after the laſt Continuance bearing Date in a foreign County, and afterwards at the 
Return of the Venire facias the Tenant pleads that after the laſt Continuance he had purchaſed the 
Manor to which the Plaintiff is a Villain, he ſhall not have this Plea, for he ſhall not delay the 
Plaintiff but by one Plea or Matter in Deed happening of late Time, and he ſuffers no Miſchief 
theteby if he is ſure that his Plea is true: But in ſhewing of a Record he ſhall afterwards plead, 
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if they are in the ſame Court, ſo that the Plaintiff ſhall not be delayed by ſhewing of them; and 
here the Villain ſhall not be infranchiſed, for the Plea was pleaded before he cught to maintain 

it; but if he anſwers, his Villain de novo, thereby he ſhall be infranchiſed. | 

206. A Man makes a Leaſe for Life, rendering Rent in Fee, and afterwards gra ts the Rever- 

ſion with Attornment, and reſerves the Rent in Fee, and dies, the Rent is extinguiſhed, for it 

cannot deſcend, inaſmuch as it is reſerved upon an Eſtate but for Life. So if Tenant in Tail of 
Rent grants it in Fee, this is no Diſcontinuance to the Heir of the Grantee, for it was but granted 

during the Life of the Grantor. 

207. If two Acres in ſeveral Counties are held by one entire Rent, no Ceſſavit lies, for it can- 

not be brought but upon the entire Tenure, and for the whole Land out of which the entire iſſues. 

So Note that after Ceſſer if the Tenant makes a Gift in Tail of Parcel, no Ceſſavit lies, for al- 

though the Seigniory is now ſevered, yet he ſhall not have a Cæſſavit, ** he cannot ſuppoſe 
the Ceſſer in the one only, for they two ceſſed, and he cannot have a C(Havit in the Degrees. 


But if a Tenant of two Acres ceſſes, and afterwards makes a Feoffment of one of the Acres, 


yet a Ceſſavit remains for the Acre in his Poſſeſſion, for he alone ceſſed in that Acre: But Quære, 
for the Seigniory is now divided, and he cannot ſuppoſe that he holds the Acte of him by any 
certain Rent. 

208. If a Feme-Tenant in a Præcipe quod reddat takes Huſband pending the Writ, all the 
Reſidue of the Pleading and of the Proceſs, as the Grand Cape, ſhall be awarded againſt - the 
Wife only. But it ſeems that ſhe ſhall not bind the Vouchee to Warranty, for the Summoneas 
ad warrantizandum is a new original, and the Vouchee is a Stranger to the firſt Original, and there- 
fore he may ſay that ſhe is a Feme-Covert, but her Recovery by the Warranty ſhall be by War- 
rantia Chartæ. But if a Reverſion is granted to a Woman, who takes Huſband, he ſhall join 
with his Wiſe in a Quid juris clamat, as it ſeems in 11 H. 4. for that does not iſſue out of an 
original Writ, as in the principal Caſe. | 

209. If Attornment be made upon Condition, which is broken by the Grantee upon Condi- 
tion, yet the Reverſion is not deveſted, for the Aſſent cannot be * conditional, becauſe he does 
not claim the Reverſion from him who attorns, but from the Grantor, and it cannot be made 
conditional by the Act of a Stranger to the Grant. For it Tenant in Tail makes a Leaſe for 
Years, rendering Rent, and the Iflue accepts the Rent, upon Condition that it ſhall be no Pre- 
judice or Hindrance to his Entry to avoid the Leaſe, yet he ſhall never defeat the Leaſe, for the 
Aſſent is a Thing executed, which will not admit of any Condition to be performed or broken by 
any Act to come, but if the Condition precedes the Aſſent, and the Aſſent is ſubſequent, then 
the Condition is good, but if the Aſſent precedes, and the Condition follows, the Condition is 
void, becauſe it is the Nature of the Aſſent to be executed. And therefore if a Woman Tenant 
for Life takes Huſband, who attorns to the Grantee of the Reverſion, and afterwards they are 
divorced, yet the Attornment ſhall bind the Wife. And it Feoffee upon Condition attorns to 
the Grantee of a Seigniory, and the Feoffor enters for the Condition broken, yet the Attorn- 
ment ſhall bind him. And as the Law ſays that the Attornment of the Feoffee upon Condition 
ſhall not be avoided by the Condition, ſo for the ſame Reaſon the Law ſays that an Attornment 
upon Condition ſhall not be deſtroyed by the Condition. © But a Releaſe of a Right may be 
upon fgondition, as a Seigniory may be releaſed to the Tenant upon Condition, and ſo one 
Jointenant may releaſe to his Companion upon Condition, for there the Thing veſted in his Per- 
ſon is deveſted, to which a Condition may be annexed ; but not ſo of an Aſſent. And if the 
Patron aſſents upon Condition to the Charge of the Parſon, this is a good Condition, becauſe the 


 Aﬀent is an Intereſt in Law, for if he had but the Patronage in Tail, for Life, or upon Condition, 


and his Eſtate in the Patronage is avoided, the Aſſent is void as to the ſecond Patron. And if 
the Mulier attorns to the Grantee of the Seigniory, although the Baſtard dies ſeized, ſo that the 
Mulier ſhall never be Heir, yet the Attornment remains good. So an Attornment by a Deviſee, 
or by him to whom a Remainder is appointed, remains good, notwithſtanding they afterwards 
diſagree to the Eſtate, and yet it ſhall never be called a Tenancy. If the Reverſion of Tenant 
in Tail, or of Tenant for Life with Remainder for Life, is granted, and the Iflue in Tail, or he 
in Remainder for Life, attorns, having nothing but this Poſſeſſion in Law, it is void, as it 
ſeems. And in the Caſe of the Deviſee and Remainder-Man, they have but a Poſſeſſion in Law, 
for they have not Poſſeſſion in Deed before their Entry, and conſequently he in Reverſion has 


not Poſſeſſion in Deed of the Reverſion, but Poſſeſſion in Law. And alſo in one of the Caſes 


the Grantee had a Reverſion depending upon the Eſtates of two Tenants for Life, which is al- 
tered when one of them is dead. But he who has only a Poſſeſſion in Law may attorn to the 
Grantee of a Seigniory well enough, for no other can attorn but he who was Tenant at the Time 
of the Grant, as Quintin's Caſe is in * 26 A/. And lo note the Diverſity. 

210, Before the Statute of Quia emptores terrarum a Man makes a Feoffment of an Acre, to 
hold of two Manors which the Feoffor has, after the Statute he enfeoffs A. of the one Manor, 


and B. of the other, the Tenant dies, his Heir being within Age, who ſhall have the Wardſhip 


of him is the . And firſt it is to be conſidered if the Tenant ſhall hold the one Moiety 
of the one, and the other of the other, or if he ſhall hold ſeverally the Parcels of Land, and 
if the Rent ſhall be apportioned, viz. the one to have ſo much, and the other ſo much. (But 
it ſeems that there is no Apportionment by the Grant of the Seigniory, but only by the Feoffment 


of the Tenancy). And it ſeems here that he ſhall hold by Moieties, and then there is no Priority. 


It was ſaid that if a Woman be endowed of a Villain in groſs, and afterwards. the Tenant in 
Dower and the Heir enter together into Land purchaſed by the Villain, it is good to be conſi- 
"2. | TY 


dered in whom the Freehold ſhall be. Note the Caſe of * 21. R. 2. of Diſtreſs by two ſeverally 

of one Horle for Damage-tealant and tor Rent, where both Avowries abated. So if he had Firs. An, 

been a Villain to an Abbot and a ſecular Man, for his entire Body is an entire Villain to each 262. Pellew's C. 

of them, tor each ſhali diſable him in any Action. So ſhall the Heir and the Tenant in Dower 8 

be. But in the firſt Cale if he had not made a Feoffment of the ſaid Manors, but had died Es here cited 

ſeized of them, having two Daughters and Heirs, and one of them had been in Ward, or.if TOY 
they two had been in Ward, and the Lord had committed the one Manor to one, and the 

other Manor to another, and then the Tenant had died, his Heir being within Age, quere Which 
ſhouid be preter'd. And if the Grantee for Life of a Villain and he in Reverſion enter into 
Land purchaſed by the Villain, it ſeems to me that the Tenant for Life ſhall gain the whole, -buc 
many think that he in Reverſion in an Action ſhall diſable him. 8 | 

211 If there is a Leaſe for Life, Remainder for Years, and he in Remainder releaſes all his 
Right in the Land to the Tenant for Life, the Years are extinct, but if the Releaſe is, to have 
and to hold the Land to him during the Years,' then the Years are in eſſe. As if a Man makes 

a Leaſe tor Life, and afterwards releaſes to the Tenant for Life, to have and to hold the Land 
to him for 40 Years after the Leaſe ior Life ended, he ſhall have it as the Words are. And if a 

Man leaſes Land to J. for Life and 20 Years over, it ſeems that he ſhall have the Years, not- 
withtianding Livery of the Land is not made. And ſome ſay that a Releaſe of Tenant for Years 
to the Leſſor extinguiſhes the Term; otherwiſe of a Releaſe of Tenant for Life, as if Tenant for 
| Years being ejected releaſes to the Diſſcizor, the Leſſor may enter, otherwiſe of the Releaſe of 

Tenant tor Life. And if a Man makes a Leaſe for Years to commence at Eaſter, and before 
Eajter he releales all his Right to the Leſſor, the Years {hall be extinct in the Land, as in the 
principal Caſe. And if a Man makes a Leaſe for 20 Years without Impeachment of Waſt, and 
afterwards confirms it for 40 Years, the Leſſee ſhall be diſpuniſhable of Waſt for 20 Years. 
And if a Woman has a Leaſe for 20 Years, and the Leſſor confirms it to the Huſband for 40 
Years, who dies, ſhe ſhall have the Reſidue of the 20 Years, quod nota. 

212. If the Diſſeizor makes a Gift in Tail or a Leaſe for Life to J. S. to whom the Diſſeizee 
confirms, yet after the Eſtate is determined he ſhall enter upon him in Reverſion, for that Eſtate 
only was fortified ; but if the Confirmation was only to the Difſeizor who was in the Reverſion, 
he thould not enter upon the particular Tenant, any more than it a Warranty had been made to 
him in Reverſion, and it had deſcended, in which Caſe he ſhould not have entered upon the par- 
ticular Tenant. But if the Diſſcizor had given the Land to A. and B. and to the Heirs 7; B. 
and the Diſſeizee had confirmed the Eſtate of A. quære in that Caſe ? but it ſeems clearly that if 
he had confirmed the Eſtate of B. he ſhould never have entered upon the Heir of B. but the 
Eſtate which A. had was but for Life only, and therefore perhaps it ſhall not go beyond it, bur 
where the Confirmation is made to B. it ſeems to be otherwiſe. For if the Diſſeizor gives, Land 
to C. in Tail, the Remainder to the right Heirs of C. and the Diſſeizee confirms the Eftare- 
Tail to C. this goes alſo to the Fee clearly. And if the Diſſeizor gives Land to A. for Life, 
Remainder to B. tor Lxfe, Remainder to A. in Fee, and the Diſſeizee confirms the Eſtate for Life 
ro A. only, uære there. | | | | | 

213. If the Huſband has a Term of 530 Years in Right of his Wife, and grants to a Stranger 
all the Years which remain after the Death of him and his Wife, it this Grant is good is the 
Queſtion. | 

214. If I diſſeize one to the Uſe of me and J. S. who afterwards agrees to it, we are Join- 
tenants, ſo that by the Agreement the Moicty ſhall be in him, Sc. And this is proved by the 

Caſe of 21 AJ. pl. 49. where the one Siſter in Tail entered upon the Diſcontinuee of her Father, 
claiming to herſelf and to her Siſter, and the Diſcontinuee outted her, and ſhe recovered in Aſſize 
againſt him, and it was there adjudged that the other Siſter ſhould have the Moiety by her Agree- 
ment. Bur if I diſſeize one to the Uſe of A. after 20 l. levied by me of the Profits of the Land, 

or to the Uſe of myſelf for Life, and afterwards to the Uſe of A. in Fee, or to the Uſe of A. 
tor Life, and afterwards to the Uſe of myſelf in Fee, there he ſhall have nothing by his Agree- 
ment, becauſe I cannot apportion the Wrong ſo, for he ought to have the whole Eſtate or nothing 
in the Part appointed. And if the Difſeizin was to the Ule of A. if he pays me 20/. it ſeems 
that the Condition is good, for the Eſtate is not divided. And ſo if the Condition was, to the 

Uſe of A. if he will agree to it, this is a good Condition. And if I difſeiz> my Tenant for 
Life to the Uſe of J. S. he ſhall have but a Freehold by his Agreement. And it was faid that 
if the Iſſue in Tail within Age by Covin commands A. to diſſeize the Diſcontinuce of his Father, 
and A. diſſeizes him to the Uſe of B. for Life, and afterwards to the Uſe of his own Right 
Heir, and B. agrees, and A. dies, and B. dies, and the Heir of A. enters, and enfeoffs the Iiiuc 
in Tail, he is remitted, becauſe he is now within Age. 

215. The Huſband is bound in a Statute-Merchant, and afrerwards he and the Wite levy a 
Fine of the Land of the Wife to J. S. and the Huſband dies, Execution of the Statute ſhall 
not be made in the Land in the Hands of J. S. becauſe nothing paſſed from the Huſband but 
the Eſtate which the Huſband had during the Coverture, which is determined by his Death, and 

J. S. ſhall have the like Benefit as the Heir ſhould have, or as he himſelf ſhould have had if 
the Wife had been diſcovert, and had granted the Land, for it is lawful ſor a Feme-covert to 
grant her Eſtate by Fine, and then if the Grantee ſhall not have the ſame Advantage as the 
Wife herſelf ſhould have, it would be againſt Reaſon. But if the uſband had made a Leaſe 
for Years, or had granted a Rent-Charge in Fee before the Grant to J. S. J. S. ſhould never 
have avoided the Term nor the Charge, any more than if the Land had been in Execution, 
for there the Thing is executed, and veſts at the Time of the Grant of the Land to J. S. in ſuch 


Manner and Degree as the Act is, for J. S. ſhall ever be ſaid to be in in the Per by the N 
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and Wife, and the Death of the Huſband does not alter it, ſor the Degree of the Act was given 
and veſted at the ſame Inſtant, and the Title was executed, but the Execution, at ſupra, is exe- 
cutory. And if Tenant for Life and he in the Reverſion give the Land by Fine to A. this 
ſhall be liable to a Starute made by the Tenant for Life, during his Life only, and ſhall never 
be liable to a Statute made by him in Reverſjon, for notwithſtanding the Words of the Fine 
are joint, yet he may confeſs and avoid them by ſhewing the Truth of the Matter. So in the 
principal Cafe he may ſhew that the Eſtate on the Part of the Huſband was during the Coverture 
only, and altho* the Hufband had the Fee in Right of his Wife, yet the Fee ſhall not be ſaid 
to paſs from him longer than during the Coverture, for the Law annexes ſuch a Condition to 
his Eſtate, &c. And if the Huſband and Wife accept a Fine of the Wife's Land from B. ſur 
connſance de dreit come ceo, 8c. and render back to him in Tall, yet the Reverſion is in the Wife 
only, and the Huſband has nothing but by Reaſon of the Coverture, et Vide diligenter 40 Af]. 
pl. 4. And Note, if Tenant in Tail makes a Leaſe for Years to commence at Ea/er, rendring 
Rent, and dies, and the Iſſue in Tail enters, and makes a Feoffment before Eaſter, m.ny are of 
Opinion that the Feoffce ſhall never avoid the Leaſe, becauſe the Leaſe was not avoided by the 
Entry of the Iſſue, for the Acceptance of the Rent affirmed the Leaſe, but the Leaſe was voida- 
ble, wherefore, Sc. So if Huſband and Wife make a Leaſe to commence at a Day to come, 
and before the Time the Huſband dies, and the Wife makes a Feoffment, the Feoffee ſhall not 
avoid it, cauſa qua ſupra. So if an Infant makes a Leaſe ut ſupra, and before the Time he 
being within Age or at full Age makes a Feoffment, the Feoffee ſhall never avoid the Leate, Ec. 
But many others are of a contrary Opinion, for they ſay that an Infant, or the. Iſſue in Tail, by 
his own Act, or by the Act of the Anceftor, ſhall not have any — executory againſt him, for 
if he does not avoid it by his Poſſeſſion before the Commencement of the Term, he has no Means 
to avoid. it, Sc. before, c. But it is clear enough that if Tenant in Tail dies after he has difcon- 
tinued, and the Diſcontinuee makes a Leaſe for Years to commence, Sc. and dies, the Heir in 
Tail being his Heir, who enters, and makes a Feoffment, there the Leaſe is avoided, becauſe 
the Iſſue is remitted, and has another Eſtate than the Diſcontinuee had, and not any Privity of 
that Eſtate which is avoided, Tc. | 

216. * Upon a Judgment in Debt Execution ſhall only be had of the Land which the Party 
has at the Time of the Judgment given, and not of that which he has at the Day of the Writ 
purchafed. So in Caſe of an Amereement of the Plaintiff for a Nonſuit, the Land which he 
has at that Time ſhall only be charged, and not the Land which he had when he found Pledges, 
by 22 Af. pl. 32. But in Debt againſt the Heir, if he aliens pending the Writ, this ſhall be 
liable to Execution, altho* the Alienation was before the Judgment, tor there the Action was 
brought againſt him in Conſideration of the Land. So Iſſues ſhall be levied againſt the Feoffee 
of a Juror, altho* the Alienation was before the Iſſues forfeited, for he was ſworn in Reſpect and 


by Reafon of the Land. But in the firſt Caſe the Action was brought in Reſpect of the Perſon, 


and not in Reſpect of the Land, and ſo it is not like to the other Caſes. Note the Diverſity, 

217. If a Man makes a Gift in Tail, upon Condition that the Donee ſhall make a Feoffment 
in Fee to J. S. and he accordingly does ſo, yet the Iſſue ſhall have a Formedon, for if he had not 
performed the Condition, the Donor could not have entered, but when he has performed it, 
yet the Condition fhall nor defeat the Eſtate of the Iſſue, Sc. And if a Man makes a Leaſe 
for Life, upon Condition that the Leſſee ſhall make a Feoffment to J. S. and he accordingly does 
fo, the Leſſor may enter for the Condition in Law, viz. for the Forfeiture, So if the Leaſe had 
been upon Condition that he might make a Feoffment, it had been all one. If a Man enfeoffs 
an Infant, upon Condition that he enfeoffs another, and he does ſo, yet the Infant may after- 
wards enter and hold in Fee, for he has performed the Condition. 

218. If Tenant in Tail makes a Leaſe for the Life of the Leſſee, and afterwards diſſe zes him, 
and makes a Feoffment in Fee, and the Leſſee dies, and afterwards the Tenant in Tail dies, 
this ſeems to be no Diſcontinuance, becauſe the Fee was not executed by lawful] Means. As if 
Tenant in Tail makes a Leaſe for Life, and afterwards grants the Reverſion, and the Grantee 
difleizes the Tenant for Life, and the Tenant for Life dies, and afterwards the Tenant in Tail 
dies, this is no Difcontinuance, for the Fee was not executed according to the Grant, any more 
than in the Caſe in Littleton of the Eſcheat of the Grantee. But withont Doubt if Tenant in 
Tail makes a Leaſe for his own Life, and afterwards diſſeizes the Tenant for Life, and makes a 
Feoffment, this is no Diſcontinuance, for by the Difſeizin he was ſeized in Fee, and he diveſted 
the Fee out of the Donor, and then he was not Tenant in Tail, and conſequently there was no 
Diſcontinuance. And it feems that the firſt Caſes are more clear, if the Tenant in Tail dies in 
the Life of the Leſſee for Life. If Tenant in Tail makes a Leaſe for the Life of the Leſſee, 
who is diſſeized, and the Tenant in Tail releafes to the Diſſeizor without Warranty, and the Te- 
nant for Life dies, and afterwards the Tenant in Tail dies, this is a Diſcontinuance in Fee, be- 
cauſe the Diſſeizor had the fame Fee executed in the Life of the Tenant in Tail which was firſt 
made, as if he had releaſed after the Death of the Tenant for Life, in which Caſe it would 


have countervailed an Entry and Feoffment, by Anthony Brown. But guære, and ſee Littleton to 


0 8. P. Co, Litt, 
J. a. 


cheat to the Lord of whom, Ec. and the King ſhall not have it. 


the contrary in the laſt Cafe. | 

219. * If there are Grandfather, Father, and Son, and the Father is attainted of Treaſon, 
and dies, and afterwards the Grandfather dies feized of Land, the Lord of u hom the Land is 
held fhall have ir by Eſcheat, and not the King, becauſe the Father had it not at the Time of the 
Atrainder, and inaſmuch as the Grandfather died without Heir, the Land ſhall eſcheat. So if the 
Father is attainted of Treaſon, and the Grandfather dies in the Life of the Father, it ſhall eſ- 


220, If 
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220. If there are two Jointenants for Life, and one of them makes a Leaſe for 20 Years, and 
dies, the other, who has the Freehold by Survivorſhip, ſhall not ouſt the Leſſee, becauſe the ſame 
Eſtate which the Leſſor had continues now, and there is no Difference between this Caſe and if 
they were Jointenants in Fee, for there the Eſtate is determined in the Leſſor, and continues in 
the Survivor, and ſo it does in the other Caſe. But many are of Opinion to the contrary, becauſe 
in the one Cale the Survivor has the Eſtate in Fee of his Companion, but here the Survivor has 
not the Freehold of his Companion, v#z, the Leaſe tor the Life of him who is dead, but for his 
own Lite, for by the Death of his Companion his Freehold is determined, but the Fee which he 
had yet remains. But all agree that if a Leaſe is made to A. and B. for the Life of C. and A. 
makes a Leaſe for Years, and dies, B. ſhall not ouſt the Leſſee, becauſe the Eſtate which he had 
continues. ; | 
221, If a Man makes ſeveral Teſtaments of ſeveral Dates, and dies, find the Executor of the 
laſt Teſtament refuſes before the Ordinary, yet the firſt Teſtament is clearly annulled, and yet 
the Refuſal is peremptory. Bur it is not ſo where one Executot refuſes, and his Companion 
proves the Teſtament, for the Probate by him is ſufficient for both. And the Reaſon of it's being 
annulled is the Intent of the Teſtator, for altho* by the Refuſal the ſecond Teſtament is as it 
were null, yet the Intent is apparent. And if an Executor releaſes a Debt due to the Teſtator, 
this is an Adminiſtration in Law, but if afterwards he avoids the Releaſe becauſe he was unlet- 
ter'd, and it was read to him in other Form, then he may refuſe, for the Reaſon why, he has 
accepted the Adminiſtration is void, and ſo zihil operatur. But in the firſt Cafe altho* the Cauſe 
of the firſt Teſtament's being annulled is avoided, yet the Intent of the Teſtator is not avoided, 
and the ſecond Teſtament was a Teſtament before the Refuſal, for which Reaſon it was ſufficient 
to avoid the firſt Teſtament. And if a Man makes a Letter of Attorney to A. to deliver Seizin, 
and afterwards makes another Letter of Attorney to B. to deliver Seizin, and B. dies before 
Livery, yet the firſt Power is determined. If a Man makes a Leaſe at Will, and afterwards 
makes a Feoffment by Deed, and Livery is not made, yet his Will is determined in Deed, altho? 
the Leaſe is not avoided, and he ſhall have an Action of Treſpaſs agai:ſt the Leſſee for the Oc- 
cupation afterwards. If a Woman makes a Letter of Attorney to deliver Seizin, and afterwards 
ſhe takes Huſband, and he dies, the Attorney cannot make Livery, for the taking Huſband was 
a Countermand. * And if a Woman makes a Teſtament, and afterwards takes Huſband, who * See S. P. put 
dies, quære if this be a Countermand of the Teſtament ? ö nora 
222. If a Feme-Covert is enfcofted, the Huſband being beyond Sea, who returns, and diſagrees Plowd. 343 (e) 
to the Feoffment, yet before Entry made the Freehold ſhall not be diveſted, but the Feoffor may 
enter; but if the Huſband dies before his Entry, then is the Wife remitted, and the Title of 
Entry, which the Feoffor had, is taken away, ſo that now he ſhall not avoid the Eſtate. 
223. If a Man ſeized of the Manor of Dale grants a Rent-Charge out of it, provided that 
the Grantee ſhall not charge the Manor, this is good, for he may charge the Perſon; but if 
the Proviſo was, that he ſhall not charge fuch Parcel of the Manor, that is a void Proviſo, for 
the Proviſo ought to diſcharge his Perſon or the whole Land charged. But others are of a con- 
trary Opinion, and ſay that true it is if the Grant be out of Acres, he ſhall not diſcharge Part 
of them, but otherwiſe it is if the Grant be out of a Manor. For a Feoffment of a Manor,, , p. », 
except an Acre, is good, © but if a Feoffment be made of 20 Acres, except one, it is a void 264. b. Margine, 
Exception. But if the Proviſo was, that he ſhall not charge the Manor, nor any Thing but 20 % 47 . 
Acres only of the Demeſns, that ſhould be a void Proviſo, for it diſcharges the groſs Name of e s. p. plow. 
the Manor. So if Rent is granted out of a Manor, percipiendum in two Acres of it, this Li- 153 (e). 
mitation does not diſcharge the Manor. 17 Af. pl. 10. A Leaſe was made of Land and Wood 
for Life, rendring 20s. Rent, viz. 10s. for the Land, and 105. for the Wood, and by this 
Declaration the Rents were ſeveral. . . 
224. If a Man makes a Leaſe for Life, upon Condition that if the Leſſee does ſuch an Act he 
ſhall have Fee, and he warrants the Land in forma prædicta, now this Warranty extends to the. Fee, 
but if the Feoffor dies, and afterwards the Condition is performed, then if the Warranty is avail- 
able is the Queſtion, inaſmuch as the Leſſor was not bound to warrant during his Life, and then 
the Warranty which was annexed to the Freehold is gone, ſeeing that the greater Eſtate merges 
the leſſer, viz. the Freehold, and ſo diſcharges it of the Warranty. For if a Man deviſes 
Land with Warranty, this Warranty is void, inaſmuch as the Deviſor was not bound to the 
Warranty during his Life. And to prove that the greater ſhall merge the Warranty, it was ſaid 
that if Tenant in Tail be with Warranty to him his Heirs and Aſſigns, his Feoffee in Fee ſhall 
not be ſaid Aſſignee, nor ſhall vouch, becauſe he has no Part of the Eſtate-Tail. Alſo it was 
faid that in the firſt Caſe if the Condition had been performed in the Life of the Leſſor, the 
Warranty ſhould not extend to it, for it cannot be annexed to any Thing but to that which is in 
Poſſeſſion. But a Leaſe for Years upon Condition to have Freehold diſpuniſhable of Walt ſhall 
make the Leaſe diſpuniſhable of Waſt, for that may commence by Parol without Deed, as it is 
faid in 5 Ed. 3. Others take a Diverſity, viz. where a Leaſe is made for Years upon Condition 
to have Fee, the Warranty in forma prædicta does not extend to the Fee when it is performed, 
becauſe the firſt Eſtate was but for Years, and of another Nature than a Freehold, but if it was 
an Eſtate for Life, it ſhould be otherwiſe, and ſo there ſeems to be a good Diverſity, for in the 
one Caſe he ſha!l only have an Action of Covenant upon the Warranty. And it was ſaid that if 
a Man makes a Leaſe for Years, Remainder in Fee with Warranty, he in Remainder ſhall not 
rake Advantage of the Warranty, becauſe he is not privy to the firſt Deed, and chen he ſhall not 
rake it as an immediate Warranty, becauſe the firſt Eſtate was of another Nature. And Noze that 
this Caſe was put at Lecture, viz. the Reverſion deſcends ro Huſband and Wife Leſſees for 
Life, as to the Iſſues of two Parceners (as it way well enough), and the Huſband dies, the 2 
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all have the entire Freehold as Survivor, and the Fee ſhall be executed for the Moiety, becauſe 
the other Moiety goes another Way, viz. to the Heir of the Huſband, and he ſhall deraign- the 
Warranty annexed in Deed to the firſt Eſtate for the Moiety, and not for the other Moiety, bo- 
cauſe the Fee is executed, and ſo the Eſtate of Freehold is merged, and conſequently he is in of 
another Eſtate. As if Parceners after Partition make a Feoffment, and take back an Eſtate in 
Fee, the one ſhall not have Aid, nor recover pro rata, becauſe ſhe is in of another Eſtate, for 
if ſhe recovers in Value of that Moiety, it ſhall be in Fee-Simple, for ſhe has not now an Eſtate 
for Liſe in poſſeſſion, and the Fee was not warranted, wherefore, Sc. If Land is bargained and 
fold by Indenture in Fee with Warranty, and the Indenture is delivered, and afterwards it is in- 
rolled within ſix Months, it was moved whether or no he ſhould vouch, becauſe it is the Nature 
of a Covenant to take Effect preſently by the Delivery of the Deed, and then the Warranty was 
void, for that the Land did not paſs at that Inſtant, and altho* the Inrollment ſhall make the 
Land to paſs by Relation from the Beginning, yet it ſhall not make a void Warranty tv be good: 
To which it was ſaid that if one makes a Feoffment with a Letter of Attorney, and these is a 
Warranty in the Deed, by the Livery the Warranty ſhall be good, and yet the Deed was delivered 
before. | ; . 5 

225. A. being ſeized in Fee of three Acres of Land, viz. of two Acres at the Common Law, 
and of the third in Borough-Engliſh, gives one of the two Acres to a Stranger in Tai), and dies, 
the Donee is impleaded, and vouches to Warranty the eldeſt Son, and rec vers in Value the ſaid 
Acre out of his Poſſeſſion, (as he ſhall do in this Caſe, foraſmuch as he vouches him alone, and 
not the youngeſt Son, where the eldeſt, has Aſſets) the Queſtion is, if he being impleaded of the 
Acre which he has recovered ſhall vouch the eldeſt and the youngeſt Son; and if the Acre in 
Borough-Engliſh ſhall be liable by the ſaid Warranty in Law, ſeeing it is not the Warranty 

Ihich deſcends, viz. the Reverſion which the Father made, but the Warranty in Law com- 

menced firſt in the eldeſt Son, tor altho' the Recovery in Value ſhall be deemed in lieu of the 
firſt Land given, yet this is always to be intended (having Regard to the i ſtate of the Reverſion 
deſcended from the Father) the Reverſion left in the eldeſt Son, and then the Acre of the youngeſt 
is not. liable to that Warranty. So if the Father gives a Seigniory to the eldeſt Son in Tail, and 
dies ſeized of Land in Borough-Engliſh, which deſcends to the youngeſt Son, and afrerwar.is the 
Tenancy eſcheats, the eldeſt being impleaded ſhall vouch himſelf to fave the Tail, but if the 
Land of the youngeſt ſhall be liable, is the Queſtion. | 
226. Before Partition one Coparcener leaſes an Acre to J. S. for 20 Years, and afterwards 
they make Partition, ſo that the other has this Acre allotted to her, it ſeems that ſhe may ouſt 

the Leſſce of the whole Acre, becauſe the Partition ſhall have Relation to the Death of the 

Anceſtor, and yet at that Time ſhe had full- Power to make a Leaſe of a Moiety of it. So it 
ſeems that ſhe ſhall avoid the Grant of a Rent-Charge made by her Siſter, as if the Huſband 
makes a Leaſe or grants a Rent out of an Acre which is afterwards aſſigned to his Wife by Reco- 
very in Dower upon Title which ſhe had at that Time, ſhe ſhall avoid the whole Leale or Charge. 
Quære in both Caſes if the one Coparcener recovers pro rata againſt her Companion, if ſhe ſhall 
avoid a Charge made by her in the Land recovered, as an Exchangee ſhall do. 

227. It ſeems that if a Leaſe is made to one for Life, Remainder to the right Heirs of J. S. 
who is then dead, having Iſſue a Daughter, and his Wife enſeint with a Son, and he warrants the 
Land in forma predifa, and afterwards the Son is born, the Daughter ſhall never vouch by Reaſon. 

.. P. antes Of the Warranty, and yet clearly the Son ſhall * not ouſt her out of the Land, becauſe it was 
180, and fee the executed in her, and veſted before the Birth of the Son, but the Warranty is a Thing executory, 
Books there © Which ſhall not be deraigned but by the right Heir of J. S. which the Daughter is not. For if 
Sin. a Feoffment is made with Warranty to a Son, who dies without Iſſue, ſo that the Land comes to 
the Uggle, and from the Uncle to the Father, he ſhall not deraign the Warranty as Heir to his 
Son, So tho' poſſeſſio fratris makes the Siſter to be Heir, yet ſhe ſhall not vouch, as Danby 
lays 35 H. 6. 34. But ſhe may be vouched as Heir of the Poſſeſſion, and ſo may the Father in 
the Caſe before, and ſo may the youngeſt Son in Borough-Engliſh, but ſhe ſhall not vouch by 
Reaſon of a Warranty anceſtrel. See this well debated Fitz Voucher 94. in the like Matter, 
and 35 H. 6. 33. in the Cale of Eſtoppel. If Land is given to two Brothers in Fee, with War- 
ranty to the eldeſt, and the eldeſt dies, having Iſſue, and afterwards the youngeſt dies without 
Iſſue, the Iſſue of the eldeſt being his Heir, by Reaſon whereof he enters, he ſhall not take Ad- 
vantage of the Warranty by Voucher nor Rebutter, becauſe the Warranty was void with Regard 
to the Survivor, for that his Title has Relation anteccdent to the Warranty, and does not come 
under the Warranty, as that of a Diſſeizor docs. 

228. Note that Carus in his Reading ſaid that the Tenant ſhall not recover in Value by War- 
ranty of Homage anceſtrel, becauſe the Warranty is anceſtrel, and no Land ſhall be pur in 
Value but that which deſcends from the ſame Anceſtor, and it cannot be tried from whom the 
lien deſcended, becaule it is by Preſcription, and ſo foraſmuch as it is not triable from whom the 
lien deſcended, for that it deſcended from no certain Perſon, for the fame Reaſon it is not triable 
from whom the Land, which ſhall be put in Execution of the Aſſets, deſcended; and therefore 
I cannot preſcribe againſt the Heir ro have an Annuity, becauſe it cannot be known whether or- 
no he has Aſſets by Deſcent from the ſame Anceſtor by whom the Annuity commenced, So Note 
a good Reaſon, | 

229. A. dies, leaving three Daughters, two of whom enter aſter the Death of the Father, 
and afterwards one of them dies, and the other enters, if the third ſhall have a Nuper obiit, or 
two Writs, viz. the one upon the firſt Deſcent, and the other upon the ſecond Deicent, is the 
Queſtion, It was ſaid that if three Coparceners make Partition, and are ſcverally impleaded, 
and each of them prays in Aid of the other ſcverally, and afterwards one of them dies without 
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lſſue, and the others enter, now it ſeems that the one ſhall not recover againſt the other pro rata 
but of the third Part againſt the one only, and not for the Part laſt deſcended, without praying 
in Aid de novo, as it ſhould have been done if the Iſſue of the other had entered; and it ſeems that 

by the New-praying in Aid, altho' Partition of the third Part laſt deſcended is not made, yet ſhe 
| ſhall recover, becauſe ſhe comes under the firſt Partition, in Reipect of which Aid ſhall be 
granted. And ſce this Matter well touched 9 Ed. 3. 9. as it was ſaid, and ſee allo 17 Ed. 3. 12. 
et nota diligenter, aut non percipies. And it ſeems clearly that if the Prayer in Aid had been of 
the half Blood, ſo that the whole had deſcended to the other, by the new Praying in Aid ſhe 
ſhould have recovered pro rata, and of this laſt Part alſo. by 

230. It a Parſon is Patron of a Church, and the Parſon with the Aſſent of the Ordinary 
grants a Rent Charge, or makes a Leaſe for Years, th: Aſſent of the Patron is not good to 
make this endure for ever, without the Aſſent of his Patron and Ordinary, any more than the 
Aſſent of the Biſhop who is Patron is good without the Aſſent of his Chapter, or than the Aſſent 
of Tenant in Tail or for Life who is Patron, for that is not good, as L:zcton lays ; but if the 
Parſon has a Fee, then it is otherwiſe. | | | 

231. It there are two Coparceners, and one of them makes a Leaſe for Life, yet the Lord 
ſhall avow upon them both, but if there are two Jointenants, and one of them makes a Leaſe 
for Life, now the Lord ſhall make ſeveral Avowries upon them, becauſe the Jointure is ſevered, 
and perhaps the Lord ſhall have two Hawks, if the Tenant beſore held by one Hawk. So it 
there are two Femes Coparceners Meſnes, and one of them takes the Tenant to Huſband, the 
Avowry of the Lord is not ſevered, but if they had been Jointenants, it had been otherwiſe, 
for by the taking Huſband the Moiety of the Meſnalty had been ſuſpended, and could not be in 
Jointure with the other Moiety which was not in eſſe, ſo that it is a Partition in Law for the 
Time, and the Jointure is ſevered, and conſequently the Lord ought to make two ſeveral Avow- 
ries. Andif A. holds a Manor of B. and makes a Leaſe of the whole Manor, except an Acre, 
now the Inheritance or Fee of the Acre is diſappendant to the Manor during the Leale for Life, 
by 38 H. 6. and the Lord ought to make two ſeveral Avowries; but the Diſappendancy was 
only a Condition, and it ſhall be appendant again after the Leaſe is determined, 

232. If Tenant in Tail of a Rent grants it in Fee, and dies, and his Iſſue, having a Wife, 
dies, and his Iſſue recovers in a Formedon, it ſeems that the Wife of the Father ſhall be endowed, 
becauſe the Rent was in her Huſband, for the Grant of the Rent was determined by the Death 
of the Grandfather, and then the Poſſeſſion in Law was preſently caſt upon the Father, and not- 
withſtanding the bringing of the Formedon by the Son, the Wife being a Stranger may ſay 
that her Huſband had the Poſſeſſion in Law, as if the Iſſue recovers by Annuity a Rent Charge 
granted to the Father, yet the Wife ſhall have Dower. But guzre it in the principal Caſe the 
Tenant in Tail had purchaſed the Land, and made a Feoffment, ſhould the Wife of the. Father 
have had Dower? And if the Poſſeſſion in Law is caſt upon the Heir who has a Wife, and 
a Stranger abates, and he dies, altho' his Iſſue recovers in a Writ of Hel, yet the Mother ſhall 
have Dower, and the Abatement ſhall not have Relation to take away her Dower, and if after 
ſuch Poſſeſſion in Law caſt he dies, and his Brother of the halt Blood enters, ſhe ſhall have Dower 
againſt him. 

= 33. * If a Rent is granted to one until he has received 201. of it, and the Rent is 20 5. 28. p. Plowe. 
per Ann. the Grantee has not an Eſtate for Life, but only for 20 Years, becauſe it is certain that j73(©) © Et 
he will receive the Money in that Time. So if a Rent is granted to one until J. S. is of full 3;. b. 3 Bac. 
Age, he has but an Eſtate for Years, * But if Land of the Value of 205. per Ann. is given to ©" #3 
one until he has received 20 J. of the Iſſues of it, and Livery is made, there he has an Eſtate os. p. Co. Lit. 
for Life. But if a Leaſe is made for Years, and Livery is made according to the Form of the 42. 
Deed, the Eſtate ſhall only be for Years, becauſe the Livery does not increaſe nor diminiſh the. _ 3 
Eſtate, if the Determination of .it is certain. But the Reaſon why he ſhall have a Freehold in 3 Ky 
the Caſe next before is, in Reſpect of the Incertainty of the Iſſues, which ſee 21 4. So it ſeems, __ 
that the Eſtate of the Guardian, who recovers for the double Value, and the Eſtate of Tenant Lit. 203. 5 
by © Statute- Merchant, ſhall be more than for Years. * And if a Leaſe is made for Life, ren- F | 
dring Rent, and if it be behind, that he ſhall enter and hold the Land until he has received the 5 Come Is 
Rent out of the Iſſues of the Land, the whole Eſtate of the Leſſce is there deteated, for he ſhall Book cf 30 £2. 
have an Action of Debt for that which was due before, as it is in 30 Ed. 3. 7. in the like Caſe : I fig gina, 
Nota, ſequitur as before. And if Waſt is done by a Stranger, and atterwarus the Tenant for wn 6 tre ſb 
Life (in the Caſe before put) enters after the Leſſor has received the Rent, or is paid, guzere if this Leaic tor Years, 
Waſt be then puniſhable in him? : 

234 If the Executor has a Villain which his Teſtator had, and he enters into Land purchaſed * 5. P. Plowd. 
by the Villain, it ſhall be Aſſets, altho' he have the Fee, as Land in Fee deſcended to the Heir 96 17. 200 he. 
ſhall be Aſſets to a Chattle, viz. to the Debt of a Stranger; and the Reaſon why he ſhall have it cited in he Mar- 
to the Uſe of the Teſtator is, becauſe he had the Villain in Right of another, and therefore he ED 
ſhall have the Perquiſite in the ſame Right. So if a Guardian in Socage of a Manor, to which s Nl. 4 El. z. 
a Villain is regardant, enters into Land purchaſed by the Villain, it ſhall be to the Ule of the 24, l. 2 
Infant. * So if a Biſhop enters into Land purchaſed by a Villain, whom he had in Right of his Be. ;. Plone. 
Church, he ſhall have the Land to the ſame Uſe, as appears in 42 Ed. 3. 24. becauſe it ſhould 235(c), and K 
be Mortmain, if it was the Purchaſe of the Villain. But if a Man has a Villain tor Years in there cited in the 
his own Right he ſhall have a Fee in the Land purchaſed by his Villain. It was faid that if a Marsa. 
Man is entitled to be Tenant by the Curteſy of a Villain, and he enters into Land purchaſed by pr. ana Stud. 
him, he ſhall be ſaid to be ſeized of it to his own Uſe, and not in Right of his Wife, becauſe he 1, 2:22 8. 


to. 170. Co. Litt. 


has the Villain in his own Right: But azere if fo be he was not entitled to be Tenant by the 115.4. 
Curtely. | | | 
7 X 235. Te- 
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235. Tenant in Tail levies a Fine, and takes back an Eſtate in. Fee upon Condition, and dies, 
the Heir enters, and is remitted, and afterwards the Proclamations paſs, if this takes away the 
Remitter, and if the Condition remains, is the Queſtion, 1 

236, If a Man deviſes Land which he has for Years, and dies, and his Executors do Waſt, 
and afterwards deliver the Leaſe to the Deviſee, an Action of Walt lies againſt the Executors for 
the Waſt aforeſaid in the tenuerunt, &c. notwithſtanding that againſt the Executors it ſhall have 
Relation. So if Tenant for Years grants his Term upon Condition, and a{terwards the Grantee 
commits Waſt, and then the Tenant for Years enters for the Condition broken, an Action of 
Waſt ſhall be maintenable againſt the Grantee, 

237. If Huſband and Wife make a Leaſe for Life, rendring Rent, Remainder for Life, the 
Huſband dies, the Wife accepts the Rent, if ſhe ſhall ouſt him in Remainder after the Death of 
the firſt Leſſee, is the Queſtion. And it ſeems that ſhe ſhall not, becauſe the whole is but the 
ſame Eſtate, and by her Acceptance ſhe affirmed the whole, for ſhe agreed to it, and an Agree- 
ment cannot be to part of an Eſtate, and not to the Reſidue. - For if a Reverſion is granted for 
Life, Remainder for Life, and the Tenant attorns to the firſt Grantee, ſaying that he will not 
attorn to the Remainder, yet this Declaration is nothing to the Purpole, for the Attornment is 
good for the whole. And ſo if the Tenant makes a Feoffment to divers, the Agreement to and 
Acceptance of the Services of the one ſhall be ſufficient for the whole, becauſe the whole is but 
one Eſtate. So if Huſband and Wife make a Leaſe of the Land of the Wife to two for their 
Lives, rendring Rent during the Lite of the one, and after the Death of the Huiband the Wife 
accepts the Rent, ſhe ſhall not ouſt the other Leſſee being Survivor, cauſa qua ſupra, Same Law 
if an Infant who accepts at bis full Age a Rent reſerved upon ſuch a Leaſe made by him within 
Age. But in the principal Caſe if the Rent had iſſued out of both the Eſtates, there had been no 
Doubt but the Acceptance ſhould have bound the Wife, as the Acceptance of Fealty ſhall do, 
and ſo of an Acceptance of Homage upon an Eſtate-Tail where the Remainder is over in Tail, 
but if for Life, it is as in the principal Caſe, But here if there had been a Confirmation in Deed 
made by the Wife, or if the Infant at full Age had confirmed the one Eſtate, this ſhould not 
have extended to the Remainder, any more than in the Caſe in Litilelon. Qyzre if there is not a 
Diverſity, for a Confirmation is only of the Eſtate rehearſed. Note 29 J. pl. 17. 

238. It ſeems that if an Acre is given to A. habendum in Fee or in Tail, he ſhall chuſe the 
Eſtate, and ſhall have it by his Election. And as to the Caſe where he commits Walt in both 
Acres, it ſtems that by the doing of Waſt he has determined his Election, viz. that he ſhall have 
a Fee in it, for the Law ſays that he ſhall have a Fee in it rather than he ſhall be puniſhed. * And 
if Tenant in Tail makes a Leaſe for Life, the Law ſays that it is for his own Life, rather than 
for the Life of the Leſſee, becauſe that would be a wrongful Eſtate. So by the firſt Waſt the 
Election was clearly determined. And if A. binds himſelf in an Obligation to B. or covenants 
with B. to enfeoff him of the Manor of Dale or Sale, there the Election is given to the Obligor, 
becauſe he is Agent, and ought to do the Act, and to ſuch 1s the Election given: So if the Ob- 
ligation or Covenant was to wait upon him on Monday or Friday, the Election ſhall be given to 
the Agent, arid not to B. But if I give my black Horſe or my white Horſe, there the Donee 
ſhall take which he pleaſes, becauſe no Act is ro be done by me, but by the Donee only, viz. by 


taking him, ſo that he is Agent therein; but if the Words had been that I ſhould deliver alſo, c. 


then J had been Agent, and ſhould have had the Election. And if I enfeolf A. and B. and 


warrant the Land to the one or to the other, this is a void Warranty, becauſe the Election is not 


given to any. But if a Man is bound in an Obligation to me to pay Money to A. or B. he ſhall 
pay it to which of them he pleaſes, becauſe here paying is the firſt Act, but in the other Caſe 


taking and demanding are the firſt Acts, ſo that each will ſtrive to demand, and fo there is a 


«Vide M. 5 H. 
7. 1, 


great Diverſity.” A. gives two Acres to B. Habendum the one for Lite, the other in Fee, rendrin 
Rent, without Deed, or a Robe, and does not ſhew in certain which Acre the Do! e- ſhall have 
tor Life, Sc. and afterwards B. makes a Feoffment over of both Acres, and then the Rent is in 
Arrear, and A. diſtrains in the one Acre only, and makes Avowry for the Robe in that Acre; 
guære bene. | 

239. If a Man makes a Leaſe for Life of arable Land, rendring Rent at Micbaelmas and at 
the Annunciation of our Lady by equal Portions, . and the Land is all fown at Michael mas, and 
the Leſſee dies, now if the Executors ſhall have the Land. until the Corn is ripe, the Queſtion is 
if they ſhall pay Rent for it. And many are of Opinion that by an Action on the Caſe the 
Leſſor ſhall recover the Rent for the Land, becauſe the Executors ſhall have the Profits of the 
Land until, Sc. and there is no Folly in the Leſſor, conlequentiy by common Realon they Hall 
render the Value of the Land for the Time, altho' the Eſtate is determined. As if a Man 
makes a Gift in Tail, rendring 3os. &c. and the Donee dies without Iſſue, and his Wiſe is en- 
dowed, ſhe ſhall be attendant by 105. and yet the Eftate is determined, but ſhe claims altirming 
the Eſtate, &c. So is it in the other Caſe, notwithſtanding that ſome make a Diverlity be- 
tween the Caſes, becauſe the Wife has the Land itſelf, * for if I will licenſe one to occupy my 
Land until ſuck Corn is ripe, this is a Leaſe, wherefore, Sc. Same Law it the Leſſee at Will 
will relinquiſh the Land, ſaving the Corn. Bur perhaps it the Leſſor will determine his Will, 
the Leſſee ſhall have the Corn without giving any Recompence for the Land, becauſe it happens 
by the Default of the Leſſor. Quære if any may determine his Will for the Land which is town, 


during the Time that it 1s ſown, and upon good Conſideration ? It ſeems that they cannot for 


that Land. But perhaps the Executors of Tenant in Fee-Simple ſhall have the Corn withour 
paying for it, It was ſaid that if Tenant at Will is outlawed by the Leſſor, his Will is deter- 
mined; ſee for this 5 H. 5. 3. in a Ruare Impedit, where Tenant at Will was outlawed, 7 
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240. Note, if a Gift in Tail is made, with Warranty to him his Heirs and Aſſigns, and the 
Donee makes a Feoffment, and dies without Iſſue, this Warranty ſhall be no Bar in a For medon 
in Reverter, as it ſeems to me, notwithſtanding 29 & 45. Ed. 3. 4. for the Cauſe of Action 
came after the Warranty made, and altho' the Gift, which was firſt, was but Conveyance, yet 
it is not the Subſtance of his Action. And if the Lord confirms the Eſtate of the Tennat, with 
Warranty, and afterwards the Tenant ceſſes, the Warranty ſhall be no Bar in a Ceſſarit, not- 
withſtanding that the Seigniory, which was in eſſe before the Warranty made, was the Conveyance 
to his Action, for the Action ariſes upon Cauſe afterwards. So in Waſt, Sc. And further 
in the principal Caſe the Warranty is but in Tail, which is ended, for the Word (Agnus) is of the 


ſame Nature and Time as the Eſtate was before. For if I give Land to one and to his Aſſigns 


for ever, and further grant to him and to his Aſſigns that they ſhall have annually 20 Loads of 
Wood for ever, and the Tenant for Life grants over his Eſtate, and dies, the Aſſignee ſhall not 
have them, cauſa qua ſupra. It ſeems that the Warranty is a Fee-Simple conditional, and-cannot 
be within the Equity of the Statute, becauſe the Statute abridges the Eſtates, Sc. as a Cuſtom, 
or Condition, and then if it is out of the Statute, the Condition is not performed, becaule he is 
dead without Iflue, and then the Warranty is determined, ſo that without Iſſue non habuit poteſ- 
tatem alienandi. | 
241. In Debt againſt Executors they plead that the Releaſe of the Plaintiff bore Date after 
the Death of the Teſtator, with Averment that it was delivered to the Teſtator, and they cannot 
have Averment of the Delivery before the Date, for they who plead a Deed ſhall not ſay that 
it has a falſe Date, and ſee the Caſe adjudged 12 H. 6. 1. So if a Feme-Sole at the Feaſt of 
Michaelmas makes a Writing bearing Date at the Feaſt of Chriſtmas next aiterwards, and before 
Chriſtmas ſhe takes Huſband, the other ſhall never take Advantage of this Deed, for the Huſband, 
and, after his Death, the Wife, ſhall ſay that ſhe was covert, Sc. and he ſhall not aver the 
Delivery before, cauſa qua ſupra. So perhaps it ſhall be if one makes and delivers an Obligation 
at the Feaſt of Michaelmas, which bears Date at the Feaſt of Chriſtmas after the Delivery, and 
at the Feaſt of All Saints he releaſes all Actions to the Obligor, and after Chriſtmas he brings an 
Action of Debt, it ſeems that he ſhall plead the Releaſe, and ſay that the Obligation was deli- 
vered at Michaelmas, and that his Releaſe was delivered at the Feaſt of All Saints according to the 
Date thereof, and he, viz. the Obligor, ſhall not be eſtopped, bur ſhall have this Plea, tor altho' 
he who uſcs the Deed ſhall be eſtopped to ſay that it has a falſe Date, as in the Caſes before, yet 
he who pleads againſt the Deed ſhall not be eſtopped, altho' he made the Deed, for the Falſity 
ſhall be in him who uſes the Deed having a falſe Date. But it is clear that if an Obligation is 
made and delivered at the Feaft of St. Michael, and bears Date at the Feaſt of Chri/tmas after- 
wards, there if he uſes the Deed before the Feaſt of Chriſtmas (as he may well enough}, the Date 
ſhall be void, but if he ſuffers the Feaſt to paſs, then he ſhall be eſtopped. But both Parties ſhall 
be eſtop;ed to vary from the Place of the Date contained in the Obligation, But it ſeems clear!y 
that it an Infant makes and delivers an Obligation which bears Date two Years afterwards, and 
at the End of the two Years-he is at full Age, he ſhall not be eſtopped to ſhew the Delivery before 
the Date, any more than a Feme-Covert ſhall, and this is clear, altho' there be ſome Doubt in che 
ſaid Caſe of a Releaſe, for otherwiſe every Infant might be deluded, | 

242. If the Grantee of a Rent-Charge dies without Heir, the Land ſhall be bound by a Sta- 
tute-Merchant made by him, becauſe altho' it is determined, the Determination ſhall not have 
| Relation, for if the Tenant is bound in ſuch Statute, and dies without Heir, the Statute ſhal] be 
executed againſt the Lord by Eſcheat, ſo it ſhall not have more Relation in the other Caſe. And 
if one manumiſes a Villain, a Statute in which he was bound ſhall be executed upon him, it ſo 
be that a Writ of Execution iſſued before againſt him. And it was ſaid that if the Grantee of a 
Rent-Charge in Fee grants to a Stranger that if he pays ſuch a Sum to him or his Executors at 
ſuch a Day, he ſhall have the Rent in Fee, and the firſt Grantee dies without Heir, and the 


ſecond Grantee pays the Money to his Executors, it ſhall revive the Rent; but it was ſaid that 


inaſmuch ' as there was no Eſtate given to which a Condition might be annexed, both the Con- 
dition and the Grant are void, but if upon ſuch Condition he grants a Rent out of his Land, 
there the Condition and Grant are good. And many were of a contrary Opinion in the principal 
Caſe, and yet they ſaid that the Wife of the Grantee ſhould be endowed, for they ſaid if the 
Tenancy eſcheats, the Wife of the Lord ſhall not be afterwards endowed of the Seigniory ; tamen 
quere, for the Caſes are not alike, as it ſeems to me. JA 

243. Note that Juſtice inde ſaid in C. B. if J deviſe that my Executors ſhall fell my Land, 
and one of them tells the one Moiety, and the other ſells the other Moiety, this Sale is not war- 
ranted by the Teſtament, and if the Vendee enters, he is a Diileizor, becauſe the Authority 
ought to be jointly executed, as a Letter of Attorney to two to make Livery ought to be jointly 
exccured, Bur if I deviſe my Land to my Executors to ſell, and one of them ſells the one 
Moiety, and the other ſells the other Moiety, this is warranted well enough, beciuſe here the 
Exccutors have the Land by the Deviſe, and then they cannot properly be called Inſtruments, 
and inaſmuch as the Intent is performed, it is good enough. And therefore it I enteoff two, 
upon Condition that they ſhall enfeoff J. S. and one of them enfcoffs him of the one Moiety, and 
the other enfeoffs him of the other Moiety, this is a Performance of the Condition, which Mon- 
tague and Shelley denied. And if a Man makes two Attornies conjun#im, or if the King makes 
two Commiſſioners to hear and determine, &c. and one of them dics, the Power of the other is 
determined. But if two make a Feoffment, upon Condition to re-enfeoff one, and one of the 
Feoffees dies, the other may perform the Condition, ergo they are not in the Caſe of Miniſters. 
Vide 35 , pl. 1. : 

244. It a Man being ſeized of two Acres in Fee has Iſſue two Daughters, and grants a Rent- 
Charge out of one of the Acres to the eldeſt Daughter, and dies, and the Land deſcends to mo 
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and they make Partition, by which the eldeſt has the Land charged allotted to her, and the other 
being impleaded recovers againſt the eldeſt pro rata, ſhe ſhall hold the Land recovered in Value 
pro rata, with the Portion of the Rent. | | 

245. If two Jointenants in Fee are diſſeized by the Father of the one, who dies ſeized, and his 
Son enters, it ſeems clearly that he is remitted to the whole Land, and his Companion ſhall enter 
with him; and it is not like to the Caſe where two are diſſcized, and a Deſcent is caſt during the 
Nonage of the one, and he enters, and is remitted for the Moiety, for there his Companion ſha!l 
not enter, becauſe the Advancement is given to him in Reſpect of his Perſon more than in Re- 
ſpe& of the Land; neither is it like as where Tenant in Tail enfeoffs the one Daughter, and dies, 

e being within Age, for there ſhe is remitted, and her Companion ſhall not have Advantage of 
it, becauſe the Right was not in them before, nor is it like as where they have a joint. Title of 
Formedon by Deſcent, and the Land deſcends to one only, there his Companion perhaps ſhall 
not take Advantage of it, becauſe the Tail was taken away, whereas here it was not. But per- 
haps if the Grandfather had diſſeized, Sc. and the Land had deſcended to the Father, and from 
the Father to him, it had been otherwiſe, for there his Companion ſhould not have had Advan- 
tage of it, becauſe the Entry was taken away before. So if they had been diſſcized by a Stranger, 
who had died ſeized, and his Heir had entered, and had made a Leaſe for Life, Remainder over, 
and the Tenant for Life had died, now the whole ſhould have gone to him to whom the Remain- 
der was appointed, quod Nota. | | 

246, If Feoffee to Uſe bargains and ſells the Land to another, who has no Notice of the firſt 
Uſe, and Livery is not made, it ſeems clearly that the Bargainee ſhall have no Uſe in the Land, 
becauſe if he ſhould have a Uſe, there would be two Uſes of one and the fame Land, which 
there ſhall never be, and here it cannot be ſo, for inaſmuch as the Land itſelf ſhall not paſs, 
the firſt Uſe cannot be extin& nor altered, becauſe there is no Tranſmutation of the Poſſeſſion. 
But if a Feoffment had been made to a Stranger upon good Conſideration, who had had no Notice, 
he had been ſeized to his own Uſe, and the firſt Uſe had been extinct, becauſe the Subſtance, viz. 
the Demeſn, is changed, and altered, and tranſpoſed. But if a Man commits a Diſſeizin to the 
Uſe of J. S. and bargains the Land, Sc. it ſeems that the Bargainee has a Uſe, and J. S. may 
alſo agree, becauſe this Uſe is not of the Nature of another Uſe, quod Nota. 

247. If the Iflue in Tail is attainted of Felony, and is pardoned, and his Father dies, and a 
Stranger has Cauſe of Action, the Queſtion is, againſt whom he ſhall bring it before Entry by 
any. And ſome ſay that the Donor has the Freehold in Law, as if Tenant in Tail dies, having 
Iſſue in Ventre ſa mere, before the Birth of the Iſſue the Donor ſhall have the Land, ſo it is here, 
inaſmuch as for the Time he is dead without Heir. And others are of a contrary Opinion, viz. 
that there is none againſt whom, Cc. as if Tenant for Life grants over his Eſtate to B. who dies, 


now before Entry there is none againſt whom, Tc. 


248, If a Man makes a Leaſe for Life, rendring Rent, upon Condition that if the Rent be 
behind, he ſhall enter and retain the Land until he be ſatisfied of the Arrears, and the Rent is 
behind, and he enters, and dies ſeized, it ſeems that the Executors ſhall not retain the Land, 
becauſe altho? by the Statute of 32 H. 8. they ſhall have the Arrears, yet foraſmuch as at the Be- 
ginning the Arrears were not a Chattle, they ſhall not retain the Land as a Pledge, as they ſha!l 
do for the double Value, which was a Chattle at the Beginning. And here the Heir ſhall not 
retain it, becauſe he ſhall not have any Thing for which the Retainer ſhould be. As in 15 Eg. 
4. 10. in Reſcous, it is ſaid that if the Defendant in Replevin avows for Rent due to him and 
his Wife, and thereupon has a Return, and dies, the Tenant ſhall have his Cattle again withour 


any Agreement, becauſe the Executors cannot have Diſtreſs, inaſmuch as they cannot have the 


Rent itſelf, but the Wife ſhall have ir, and the Wife cannot retain the Diſtreſs, for altho' ſhe ſhall 
have the Rent itſelf, yer ſhe is not Privy ; ſo here. 

249. If a Man makes a Feoffment by Deed of three Acres, and afterwards purchaſes another 
Acre, and makes Livery in that Acre, in the Name of that and of the other three, if the other 
three ſhall paſs, is the Queſtion, 5 — 

250. If a Leaſe is made for Years, Remainder in Tail, and he in Remainder in Tail grants it 

over in Fee, and the Leſſee attorns, and the Years expire, and the Grantee enters, and dies 
ſeized, and the Tenant in Tail dies, his Iſſue may enter, becauſe the Grant was only during the 
Life of the Tenant in Tail, and then he did not die ſeized in Fee: And it ſeems that if the dying 
ſeized had been after the Death of the Tenant in Tail, it ſhould not have taken away his Entry, 
quære. But if the Iſſue of the Iſſue of the Grantee had entered, and died ſeized, his Entry had 
been taken away. And if Tenant in Tail enfeoffs his Donor, who dies ſeized, many are of Opi- 
nion that this Deſcent takes away the Entry of the Iſſue. 
251. If there are two Diſſeizors, and one of them grants a Rent-Charge to a Stranger, and 
the Diſſeizee releaſes to the other in Fee, it ſeems that he ſhall hold the Land diſcharged, becauſe 
he claims merely from the Diſſeizee, and not from his Companion. But if a Man has two Sons 
by divers Venters, and dies, and before Entry the eldeſt grants a Rent Charge, and dies without 
Iſſue, and the youngeſt of the half Blood has the Land, now he ſhall be ſaid to be in immediately 
from the Father, and he does not claim from the Brother, and yet he ſhall hold the Land charged, 
by the Opinion of many, becauſe the eldeft ſhall hold the Eſtate, Sc. for if the Son, who 
granted the Rent-charge, had died without Iſſue, and the Land had gone to the Uncle, and from 
the Uncle to the Father, there altho' the Father could not be ſaid Heir to the Son, yet inaſmuch 
as the Land was charged, he ſhould have held it charged; ſo in the other Caſe. Quzre, for in 
that Caſe there is a mean Deſcent, and it has no Relation. 3 

252. If Land is given to A. and B. for their Lives, Remainder to the right Heirs of him who 


ſurvives, and B. grants a Rent-Charge in Fee out of the Land, and afterwards A. dies, the 
| | Irs Queſtion 
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' Queſtion is, if the Heir of B. ſhall hold the Land diſcharged, or not. If the Land had been 
given to.them guamdiu inſimul vixerint, Remainder to the Heirs of him who dies firſt, it ſeems 
that the Heir ſhould not have taken the Land by Deſcent, but ſhould have taken the Fee by 
Purchaſe. | | | | 
253. If Land is given by Deed to J. S. and to a Dean and his Succeſſors, and Livery is made 
to J. S. only in the Name of both, this does not veſt the Land in the Dean, becauſe they take it 
ſeverally, viz. * in common, and not jointly, inaſmuch as their Capacities. are ſeveral, ſo that . vide Lit. g 
there is no Privity between them, for a Releaſe to one Tenant in common ſhall not enure to his 297. 
Companion. But if the Diſcontinuee in Tail enfeoffs the Iſſue in Tail within Age and another, 
and makes Livery to the Infant in the Name of both, altho' the Infant ſhall be remitte for the 
one Moiety, yet the other Moiety veſts in the other, and they ſhall be Tenants in common, for 
their Capacities are not ſeveral, but they take it ſeverally by Operation of Law, and it enures to 
the Infant ſecondarily in Point of Operation, for firſt it veſts in him, and then he is remitted, ſo Note 
the Diverſity. So if the Reverſion is granted to the Tenant for Life and another, or if the Seig- 
niory is granted to the Tenant and another, this Acceptance ſhall be a ſufficient Attornment to } © Liu. 313. 
the other, and yet the Jointure is ſevered in both Caſes; ſo Note the Reaſon thereof. But it there 
are two Tenants for Years, and the Reverſion is granted to one of them in Fee, quere it he ſhall 
take any more than the Moiety without the Attornment of his Companion, becauſe the Jointure 
was there ſevered by the Grant. | 
254. If a Rent is granted to two, habendum to the one until he is married, and to the other 
until he is advanced to 107. per Ann. quere if they are Tenants in common, or Jointenants, and 
if they are, then when the one performs the Condition, quære if the other ſhall have the whole. 
So if a Rent is granted to two, habendum to the one for his Life, and to the other for his 
Life, quære if they are Tenants in common. 
255. If a Rent-Charge iſſues out of two Acres, and the Tenant of the Land makes a Feoff- 
ment of one of the Acres, ſo that the one of them is in the one Perſon, and the other in the other 
Perſon, now the Grantee of the Rent may diſtrain in either of the Acres for the whole, but if 
the one Tenant pays him the Rent, and the other is diſtrained, he ſhall plead Payment by his 
Companion, . becauſe it diſcharges the whole Tenancy. So, as it ſeems, was the Law before the 
Statute of Quia emptores terrarum, if the Tenant had made a Feoffment of Parcel, guære inde. 
So if a Man has a Wife, and makes ſeveral Feoffments with Warranty, and the Wife brings 
Dower againſt one of the Feoffees, he ſhall plead that the Heir has endowed her, having Regard 
to the whole Land ; but Note that in that Caſe there is great Privity between. the Tenant and the 
Heir, for the Tenant might have vouched the Heir, and if he had not come in, the Wife might 
have had immediate Judgment againſt him, and perhaps this ſhall be the Reaſon there; but it ſeems 
to me that he may alſo plead that one of the Feoffees had endowed the Wife, ut ſupra, becauſe 
this goes in Diſcharge of the Tenancy. So if the Conuſor in a Statute-Merchant makes a Feoff- 
ment of one Parcel to one, and of another Parcel to another, it ſeems that if he ſues Execution 
againſt the one Feoffee, he ſhall have an Audita Querela againſt the Conuſee, and ſhall ſay that the 
other Feoffee has paid him, and ſo has diſcharged his Land, . 
256. If a Woman entitled to have Dower enters into the ſame Land, and diſſeizes the Tenant, 
and afterwards ſhe is diſſeized by another to whom the Diſſeizee releaſes, it ſeems clearly that the 
Wife ſhall never have her Dower, for when ſhe was diſſeized, her Dower was ſuſpended in the 
Poſſeſſion of the Diſſeizor, as well as it was in her own Poſſeſſion ; for the Diſſeizor came in in the 
Poſt, and ſhall be in as the Wife was, for if the Wife had charged the Land, the Diſſeizor ſhould 
have held it charged alſo, which proves that he ſhall be in the ſame Caſe as the Wife was; and 
altho* her Dower ſhould have been revived if the Diſſeizee had entered, yet the Releaſe ſhall not 
countervail an Entry in this Caſe. | 
257. Land is given to Huſband and Wife and to a third Perſon in Fee, the Huſband makes 
a Leaſe for Years, .and dies, and the Wife dies, if the third Perſon ſhall avoid the Leaſe is the 
Queſtion. Some ſay clearly that the Leaſe is determined by the Death of the Huſband, but if 
ſhe had joined in the Leaſe, altho* no Rent had been reſerved, yet if ſhe had done no Act after- 
wards to diſprove it, it ſeems that he ſhould not avoid it. And where Huſband and Wife are 
Tenants in Tail, and the Huſband makes a Leaſe for Years, and dies, and the Wife dies, the 
Queſtion is, if the Acceptance of the Rent by the Iſſue ſhall make the Leaſe good. | 
258. Note upon the Caſe of 35 A/ pl. ult. &c. if two Femes Jointenants in Fee have Huſ- 
bands, who make ſeveral Feoffments of their Moieties, and die, the Women ſhall not join in a 
Writ of Right, becauſe their Right was diſcontinued at ſeveral Times. So if one Jointenant diſſeizes 
the other, andafterwards being within Age makesa Feoffment, and dies, or if two Infants Jointenants 
in Fee make ſeveral Feoffments, and the one dies, the other ſhall have no Remedy for the Moiety; 
but if the Wrong had been done to them at one Time, altho' it had been by ſeveral Ways, it had 
been otherwiſe. For if the one Jointenant within Age makes a Feoffment of the whole Land, 
and dies, or if the two Hufbands join in the Feoffment, there the Survivor ſhall have it, becauſe 
they might join in a Writ of Right, ſo it ſeems that the Right ſhall ſurvive. And if two Join- 
tenants are diſſeized, the one being within Age, and a Deſcent is caſt during the Non-age, and 
the other dies, the Infant may enter into the whole, for when he ſurvives, it is as if he had been 
diſſeized of the whole. But in the principal Caſe the Survivor does not claim under the Diſcon- 
tinuee, nor ſhall take away the Diſcontinuance, but he claims upon Title paramount. | 
259. If two Parceners make Partition, and the one of them has one Acre in Tail, and the 
other has another Acre in Fee, and he who has the Acre in Tail makes a Feoffment thereof, and 
2 tranger enters into the Acre upon Title paramount, it ſeems that the Iſſue of him who had 
the Fee cannot enter, but is driven to his Formedon for the Moiety of the Acre in Tail: Yet 
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ere, for, as to him, the other was not ſeized in Tail of the whole Acre, but only of the 
Olety. | | 
| 306, If A. exchanges Land with B. in Fee, who makes a Feoffment over to a Stranger, and 
one enters upon Title paramount into the Land of A. it ſeems that he cannot enter upon the Feof- 
fee of B. becauſe the Privity of the Exchange is utterly annulled by the Feoffment of B. As 
if two Coparceners make Partition, and one of them aliens in Fee, and a Stranger enters upon 
the other upon Title paramount, ſhe ſhall not enter and occupy the Land with the Feoffee, be- 
cauſe the Privity is diſſolved, for ſhe ſhall not recover thereof pro rata after the Feoffment, as 
appears in 11 H. 4. in a Cui in vita; ſo in the other Caſe the Privity of the Exchange is merely 
diſſolved. And Note, if A. and B. make an Exchange, and A. leaſes for Life, and B. is im- 
pleaded, and recovers in Warrantia chartæ, and has Execution of other Land, as he ſhall have, 
and afterwards the Tenant for Life dies, and A. enters, upon whom a Stranger enters upon, Title 
paramount, it ſeems that he has no Remedy for the Land rendered in Value, for that does nor 
go in Privity, as the Exchange does. But yet in Dower if a Recovery is had in Value, and the 
Tenant in Dower dies, he may enter into the Value again, as it ſeems, If A. and B. exchange 
Land, and A. dies, and in a Precipe againſt B. he vouches the Heir of A. who enters into the War- 
ranty, and cannot bar the Demandant, by which he recovers, and B. recovers over in Value, and 
the Demandant enters, the Queſtion is, if B. may enter upon the Heir, or ſhall be driven to an 
Habere facias ad valentiam. And it ſeems that he may enter, for the Deſcent is not material againſt 
fuch a Condition as this is, for if there had been an expreſs Condition, he might have entered, 
and ſo he may now, and the one Coparcener may enter upon the Iſſue of the other after a Deſcent, 
if an Entry is had upon her. Further here put the Caſe that the whole Land is recovered, there 
he might waive the Benefit of Voucher, and enter, if an Entry was made upon B. without Suit 
brought, and ſo may he now, for if he ſhould be driven to an Habere facias ad valentiam, he might 
be greatly hurt thereby, - becauſe perhaps the Land which the Demandant recovers is leſs in Value 
than the whole Land of the other, ſo that by that Means he ſhould but have according to the Por- 
tion. But if Part of the Land given in Exchange had been recovered againſt B. he could not 
have entered, becauſe he ſhall not be his own Judge of the Portion, but where the whole is reco- 
vered, the whole Exchange is annulled, for which Reaſon he may enter, as if after Partition the 
whole Land is recovered againſt the one Coparcener, who has prayed in Aid of her Companion, 
ſhe may enter upon her Siſter, and avoid the whole Partition, without ſuing Execution pro rata, 
notwithſtanding that ſhe had the leſſer Part, and was of full Age at the Time of the Partition, 
fo that Folly might be imputed to her; Nota. And it ſeems clearly that if the one Exchangee 
makes a Feoffment of his Part, the other ſhall not enter upon the Feoftee, for the Condition is 
broken and diffolved, as it is between Coparceners, &c. quod vide 11 H. 4. But quere if after a 
Feoffment made by one Exchangee, the other vouches him, it he ſhall recover of his own Land. 
If two Acres are exchanged for a Manor, and a Stranger enters into one of the Acres upon Title 
paramount, he ſhall enter into the whole Manor, becaule it is an entire Thing, and guzre if he 
ſhall retain the other Acre. 
261. Tenant by the Curteſy of a Seigniory, to which a Tenancy eſcheats, makes a Feoffment 
thereof with Warranty, if this ſhall be a Bar to the Iſſue without Aſſets is the Queſtion. 
262. Note, if a Dean has a Rent-Charge in Fee out of Land, and the Tenant aliens the Land 
to the Dean in Fee, and the Lord enters for Mortmain, it ſcems that he ſhall hold the Land 
diſcharged of the Rent, becauſe when he enters for Mortmain, he has not annulled the Livery, 
but he affirms it by his Entry, for he ſhall not diſprove the Cauſe of his Entry. So if the Dean, 
before the Feoffment, had been bound in a Statute-Merchant, the Lord, who enters for Mort- 
main, ſhould hold it diſcharged of Execution. But if Tenant for Life aliens in Fee to him who 
has a Rent-Charge iſſuing out of the Land in Fee, and the Leſſor enters for the Forfeiture, it 
ſeems that the Rent ſhall not be extinct, for there the Leſſor has the ſame Fee Simple which he had 
before the Leaſe made, and he is in of his own Eſtate, and not of the Eſtate which the Leflee 
gave to the Feoffee, and ſo is the Diverſity. And if a Woman Tenant for Life takes Huſband, 
who aliens in Fee, and the Leſſor enters, and the Huſband dies, it ſeems that the Wife may enter, 
vide de hoc. But many are of the contrary Opinion in the firſt Cafe, for his Eftate in the Land 
was always defeaſible. If a Feme-Covert be enteoffed, and diſſcized by a Stranger, and after- 
wards the Huſband diſagrees to the firſt Eſtate, and dies, the Wite may enter, and retain it 
againſt the firſt Feoffor, for the Diſagreement was frivolous, the Wife having then a Right only, 
uod Nota. | 
: 263. If a Man dies ſeized of one Acre in Tail, and of another Acre in Fee, having Iſſue two 
Daughters, and they make Partition, ſo that the youngeſt has the Acre 1n Tail, and the eldeſt 
enters into the Acre in Fee, it ſeems that the Lord, of whom the Acre in Fee is held, ſhall take 
Notice of this Partition, and is compellible to take the eldeſt for his Tenant, and to avow upon 
her; otherwiſe it ſeems as to the Donor of the Acre in Tail, for he ſhall not be bound by 
this Partition unduly made, any more than the Iſſue in Tail ſhall, notwithſtanding that be- 
tween the Parties who made the Partition, being of full Age, it ſhall be concluſive. But if 
one Acre in Tail be allotted to one, and another to the other, the Donor ſhall be bound thereby. 
264. If a Leaſe for Life is made, rendring Rent, the Remainder for Life, and the Leſſor 
grants the Reverſion to him in Remainder, and the firſt Tenant for Lite attorns, he ſhall not 
have. the Rent, becauſe the Fee-Simple merges the Remainder to ſome Purpoſes, yet for this Pur- 
oſe it is in eſſe, and he is in the firſt Eſtate, others contrary, and that he ſhall have an Action of 
aſt now, Nota. | ES 
265. * Note if a Feme Jointenant for Years with another takes Huſband, and dies, it ſeems 
that the Survivor ſhall have the whole Term, for if ſhe alone had had the Term, and the Hul- 


band had died, ſhe ſhould have had it, and not his Executors, ergo the had it alone, and he had 
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it in right of his Wife. * But otherwiſe it is of Chattles perſonal. - But if an Obligation is made 
to a Feme- Sole and another, and ſhe takes Huſband, and dies, the Survivor ſhall have the whole 
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Duty, for the Huſband cannot have a Choſe in Action due to the Wife unleſs as her Executor, Sc. there cited in the 


And it ſeems to ſome that if a Feme-Sole has a Term for Years, and takes Huſband, and dies, 
the Ordinary may commit Adminiltration thereof to a Stranger, for the Huſband ſhall not have 
it unleſs as Fxecutor or Adminiſtrator of the Wife, for otherwiſe he cannot retain it againſt the 

Ordinary; but the Law ſeems to be contrary, for the Marriage is a Gift in Law of it as ſtrong as 
a Gift in Deed. | 2 * 

266. If Land is given to Huſband and Wife in Fee, and the Huſband dies, and the Wife 
waives the Poſſeſſion, and recovers in Dower againſt the Heir, ſhe ſhall have Damages, for when 
ſhe refuſes, the Huſband ſhall be ſaid to die ſeized, and ſo within the Compaſs of the Statute. 
And if a Man has a Wife, and makes a Feoffment, and takes back an Eſtate to him and another 
in Fee, and the Huſband dies, the Wife ſhall not recover Damages, for he did not die ſeized of 
ſuch Eſtate for which ſhe ſhall recover, but her Dower was of the Eſtate before; ſo if he had 


taken back an Eſtate in Fee upon Condition, &c. for the Law ſays that ſhe is endowed. of the 


firſt Eſtate, and not under the Condition. | 


267. A Man has two Sons, the youngeſt has two Daughters, and the Grandfather is ſeized of 
two Acres at the Common Law, and of twenty Acres in Borough-Engliſh, and gives the two 
Acres to the youngeſt Daughter in Frank Marriage, the youngett Son dies, and the Grandfather 

dies ſeized, it ſeems that the twenty Acres ſhall deſcend equally to the two Daughters, and the 
two Acres ſhall not be put in Hotchpot, becauſe the Deſcent merely is not their Title, but the 
Cuſtom alſo. As if the Grandfather was the Donor, where the Father ſurvives him, who dies 
before Entry, there the Land deſcended from the Grandfather ſhall be equally divided between 
them, becauſe they claim the Poſſeſſion as Heir to the Grandfather, but the Right from the Fa- 
ther, ſo that the Deſcent does not come entirely from the Grandfather. So if Part of the Lands 
which deſcend on the Part of the Mother be given to one of the Heirs on the Part of the Mother, 
and the Donor dies without Iſſue, this Land ſhall not be put in Hotchpot, cauſa qua ſupra. 


268. Lord, Meſne, and Tenant by 105. and Owelty, the Meſne grants the 105. for Tam of 


Life, ſo that it is a Rent-Seck, this is recovered, and afterwards the Tenant enfeoffs the Lord, if 
he ſhall have a 2ucd ei deforceat is the Queſtion. | 
269. A Man grants a Rent-Charge in Tail, and afterwards enfeoffs the Grantee of the Land in 
Fee, who makes a Gift in Tail of the Land, rendring to him as many Services as he pays over .to 
the Lord paramount, and dies, it ſeems that the Iſſue ſhall not have a For medon of the Rent, inaſ- 
much as here he has a Warranty, viz. the Reverſion of the Land, which is a good Warranty, be- 
cauſe the Land is diſcharged at the Time of the Gift in Tail, as 31 Ed. 3. Scire facias and it is 
not like to the Caſe of 38 Ed. 3. for the Reverſion of the ſame Thing demands no Aſſets, here it is 
of another Thing, viz. of the Land, and the Demand is of the Rent, and the Services reſerved 
are beneficial to the Heir by the Covin of the Father, altho* the Law would have reſerved them 
without thoſe Words. And then it is to be ſeen if this Service, which is allowed barely to be 
conveyed over to the Lord, and ſo not beneficial to the Heir, may be Aſſets. And it ſeems that 
it is, becauſe it is eſpecially reſerved for the Land; but without ſuch Aſſets the Reverſion upon 
a Gift in Tail cannot be Aſſets, becauſe ſubject to a common Recovery. The ſame Reaſon holds 
as to the Rent, as it ſeems. Further, this Reverſion here, in which the Rent was ſuſpended, is 
deſcended to the Iſſue, ſo that during that Suſpenſion there is no Action to charge the Poſſeſſion, 
becauſe he hath the Reverſion diſcharged, as a Confirmation ſhall go to the Benefit of the Poſ- 
ſeſſion. See alſo if this may be a Waiver of the Reverſion, as 13 K. 2. Scire facias, Brief 645. 

270. Leſſee for 20 Years makes a Leaſe for 10 Years to J. S. who purchaſes the Reverſion of 
the firſt Leſſor, with Attornment of the firſt Leſſee, the Executor of the Leſſee ſor 10 Years 
ſhall not have the Reſidue of the Term, but the Heir, and yet he ſhall pay the firſt Rent reſerved 
to the Leſſee for 20 Years, in Nature of a Rent-charge granted by him, for the Term is in eſſe 
with Reſpect to that; mirwn et if the firſt Leſſee cannot diſtrain. 

271. Note that the Goods of thoſe who are attainted by Verdict, or Outlawry, or Confeſſion, 
are called Catalla felonum. And it a Man flies for Felony, the Goods which he has at that 
Time are called bona πwaiviata, and if he is attainted afterwards, yet they ſhall be ſo called. But 
if a Man flies for Felony, and afterwards is taken and acquitted, there his Goods are forfeited as 
catalla fugitivorum; ſo in all theſe Caſes the Property was in him who fled or was a Felon. And 
alſo, by ſome, bona watviata are thoſe Goods which are ſtolen by a Felon who leaves them; and 
no freſh Suit ſhall be but by Appeal. ide 29 Ed. 3 et 12 Ed. 4. 6. | 
272. Land is given to Huſband and Wife and to a third Perſon, and to the Heir of the Huſ- 
band begotten upon the Wife, they have Iſſue, the Huſband dies, the Tenant for Life aliens the 
Moiety in Fee, the Wife makes continual Claim, the Iſſue dies without Iſſue, quære if the Wite 
may enter afterwards upon the Heir of the Feoffee who dies within the Year after continual Claim. 
It ſeems that altho* at the Time of the continual Claim ſhe had a Right of Entry, yet now the 
Eſtate is changed, and ſhe ſhall not enter. Quære how continual Claim may be made by a Tenant 
in common for the Poſſeſſion pro indiviſo. Note, if the Diſſeizee makes continual Claim, and 
dies, and after his Death a Deſcent is caſt within a Year after the Claim, the Heir of the Diſſeizee 
cannot enter, becauſe it ſhall only give Title for the Advantage of the Perſon who durſt not enter; 


but if the Deſcent had been in the Life of the Diſſcizee, then the Heir of the Diſſeizee might, 


well have had Benefit of it, becauſe a Title of Entry deſcended. But if Tenant for Life with 
Remainder over be diſſeized, and makes continual Claim, and dies, he in Remainder ſhall avoid 
a Deſcent happening within a Year after the Claim, becauſe by the continual Claim his Intereſt 
was reduced. Otherwiſe it is of the Son in the Lite of the Father, for he has no Title, for his 


Title 
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Title is only by the Death of the Father, but he in Remainder claims by the firſt Livery. Quære 
if two Jointenants are diſſcized, and one of them makes continual Claim, and dies, and aiter- 
wards a Deſcent is caſt? Littleton puts the the Caſe of him in Remainder, that the Deſcent is 
had in the Life of the Tenant for Life, and then clearly the Remainder over. It ſeems that if 
the Diſſeizee makes continual Claim, and dies, and within the Year afterwards a Deſcent is had, 
the Lord ſhall alter his Avowry before Notice, for he is not Privy to this paravail, nor ſhall he 
have the Iſſue in Ward, nor ſhall he have any Eſcheat after the Deſcent upon the dying ot the 
Diſſeizee without Heir. | 

273. If there are two Coparceners of Land in Tail, and one of them grants a Rent to the 
other for Equality of Partition, this Rent is in Tail, and of the fame Condition as the firſt rs, 
2 H.7.5. This is true by Plowgden, but Note that he held that the Eſtate in the Rent ſhali be 
of the ſame Nature with the Eſtate in the Reſidue received, and not of the ſame Nature with the 
Eſtate in the Land out of which it iſſues. And therefore if there are two Coparceners of one 
Acre in Fee, and of another Acre in Tail, and upon Partition ſhe who has the Acre in Fee grants 
a Rent to the other who has the Acre in Tail, this Rent ſhall be in Tail, and not in Fer; but if 
ſhe who has the Acre in Tail grants a Rent to the other who has the Acre in Fee, this Rent hall 
be in Fee, and not in Tail, for if ſhe dies without Iſſue, her Heir ſhall have it as long as the other 
has an Heir of her Body, for until that Time the Partition ſhall ſtand in Force on each Side. 
But if there are four Acres, three of which are in Fee, and one in Tail, and ſhe who has two 
Acres in Fee grants a Rent to the other for Equality, this Rent ſhall be in Fee, and not in Tail, 
quia ſequitur magis principale, quod Nota. 

274. If the Seignioreſs ſeizes the Wardſhip of the Body and Land of the Heir of the Tenant, 
and afterwards intermarries with the Villain in groſs of the Heir, and they do Waſt, and the 
Heir brings an Action of Waſt, it ſeems clearly that his Body is out of Ward; and alſo forat- 
much as the Reaſon why the Land is in Ward, is, becauſe Knight's-Service cannot be done by 
the Infant, ſo that the Cauſe is executory, and in Conſideration that the Seigniory remains, and 
now, during the Coverture, by the Intermarriage with the Villain the Seigniory is determined in 
the Tenancy without any Claim, and ſo the Freehold and Inheritance of the Seigniory is merged 
in the Tenancy by the Act of Law, notwithſtanding that the Chattle and Poſſeſſion of the Scig- 
niory is ſuſpended by Reaſon of the Chattle in the Tenancy, viz. the Wardſhip of che Land, 
becauſe the Huſband ſhall be Tenant by the Curteſy of it, and it may be granted over, notwith- 
ſanding this Suſpenſion, by Reaſon of the Chattle in the Tenancy, and by the ſame Reaſon it 
| ſhall be a Releaſe in Law to the Lord of the Villain by the Act of the Law, and therefore the 
Land ſhall be out of Ward, nam ceſſante cauſa, &c. And yet if they had granted the Seigniory 
to another, he ſhould have remained in Ward, but when it comes to the Infant himſelf, it is extin- 
guiſhed for the Time, and therefore he ſhall be out of Ward. But here perhaps the bringing of 
the Action of Waſt notifies the Election of the Infant, viz. that he will not take Advantage of 
the Seigniory by Extinguiſhment, and againſt his Will it ſhall not be in him. For if there is 
Lord, Meſne, and Tenant, and the Tenant holds by 12 d. and the Meſne by 205. and the Vil- 
lain of the Tenant purchaſes the Meſnalty, or it deſcends to him, there if this ſhould be a Diſ- 
charge of the Meſnalty in the Tenancy by a Releaſe in Law againſt his Will, then he ſhould hold 
by 20s. and perhaps he would rather manumiſe the Villain than do ſo, for which Reaſon the 
Law ſays that where there is no Prejudice done, there ſhall be Extinguiſhment without Claim, 
otherwiſ: not. Yuere wherefore, for the Infant ſhall not reſeize the Land for a Perquiſite, as if 
Leſſee for Years of the Father marries with the Villain in Groſs of the Heir who is an Infant, 
the Infant may clearly enter into the Term as a Perquiſite. | 

275. If a Woman who has a Rent-Charge in Fee marries with the Tenant of the Land, and 
a Stranger releaſes to the Tenant with Warranty, it ſeems that no Remedy can be had for the 
Warranty, as to the Rent, either by Voucher or by Warrantia charte, becauſe the Warran 
does not extend to the Land diſcharged of the Rent, for the Rent was ſuſpended by Act of the 
Law, and neither the Wife, after the Death of the Huſband, nor the Heir of the Wife, in the 
Huſband's Life-Time, can have any Action for the Rent upon Title before the Warranty made, 
for if the Heir of the Wife brings a Mortdanceſtor, this is of later Time, and ſubſequent to the 
Warranty. So if the Grantee of a Rent grants it to the Tenant upon Condition, who makes a 
Feoffment of the Land with Warranty, this Warranty cannot extend to the Rent, and yet the 
Land was diſcharged of the Rent, but all the Actions ſhall be conſidered as a Cauſe of Action 
ariſing afterwards, for if the Condition is broken, and afterwards an Action is given, this ariſes 
after the Warranty made. But if a Woman who has a Rent intermarries with the Tenant, who 
makes a Feoffment of the Land with Warranty, and dies, and the Wife brings a Cui in Vita of 
the Rent, the Feoffee ſhall vouch as of Land diſcharged. So if Tenant in Tail of a Rent pur- 
chaſes the Land, and makes a Feoffment, and the Feoffee aliens with Warranty, or if the Tenant 
in Tail of a Rent releaſes to the Tenant of the Land, who aliens over with Warranty, there if 
the Iſſue brings a Formedon, he ſhall vouch as of Land diſcharged. So if an Infant has a Rent, 
and diſſeizes the Tenant, and is diſſeized by another, who aliens with Warranty, this Warranty 
extends to the Rent, becauſe in all theſe Caſes the Land was diſcharged of the Rent at the Time 
of the Feoffment in Fee, and the Action is conceived upon an Action paramount the War- 
ranty. But if a Man grants a Rent-Charge out of Land to commence at Michaelmas, and the 
Tenant makes a Feoffment with Warranty, or if Reſcous is made, and afterwards a Feoffment 
is made of the Land with Warranty, as in 31 Ed. 3. in Warrantia chartæ, there the Warranty 
does not go to the Rent, becauſe the Rent was not in eſſe at that Time; but if upon Reſcous he 
brings Aſſize, and is non-ſuited, and afterwards the Tenant makes a Feoffment of the Land with 
| Warranty, this Warranty does well extend to the Rent, quod Nota. 
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276. If there is Lord and Tenant, and the Lord grants the Seigniory, and the Tenant is 
diſſcized, and afterwards attorns, it is good; but if the Lord grants the Rent, ſaving the 
Seigniory, and the Tenant is afterwards diſſeized, and attorns, it is void, becauſe it is now a 
Rent - ſeck, in which there is no Attendancy, but a Charge to the Land. And it a Man grants 

2 Rent reſerved upon a Leaſe for Life, ſaving the Reverſion, this is a good Rent-ſeck, if Attorn- 


ment of the Tenant be had; but if a Rent reſerved upon a Leaſe tor Vears be granted over, 


ſaving the Reverſion, it is void, for Debt ſhall not lie for the Gra 
other Action, nota ideo. F WY 43 719319 | TRE 
27%. Tenant in Tail makes a Feoffment in Fee, and dies, the Feoffee makes a Leaſe for Life, 
and grants the Reverſion to the Iſſue, he ſhall not have a Formedon againſt the Tenant for Life, 
for he has aſſented to the Reverſion expectant upon the Leaſe for Life. But if Tenant in Tail 
makes a Leaſe pur auter vie, and dies, notwithſtanding the Deſcent of the Reverſion in Fee, the 
Iſſue ſhall have a Formedon, for the Reverſion is waived by the bringing of the Action. And 
therefore if a Man aliens in Fee upon Condition, and the Feoffee makes a Leaſe for Life, and 
atterwards grants the Reverſion to the Feottor, he ſhall not enter upon the 'Fenant for Life for 
the Condition broken, becauſe the Condition was annexed to the whole Fee, and he cannot avoid. 
the whole, ergo he ſhall not avoid Part, and if he has Cauſe to have a Writ of Right, or other 
real Action, he cannot have it againſt the Tenant for Life, the Reverſion being in himſelf by his 
own Acceptance. And therefore if the Diſcontinuee makes a Leaſe to the Iſſue in Tail and 


ntee, and he cannot have any 


another, with Livery to the other, and afrerwards grants the Reverſion to the Iſſue, and the 


other dies, ſo that the Freehold is caſt upon the [flue without his Folly, yet he ſhall not be re- 
mitted, cauſa qua ſupra. anno 2d 1 01 

278. Diſſeizor dies without Heir, his Wife priviment enſeint, the Lord enters, che Son is born, 
the Diſſeizee enters upon the Lord, and he brings Aſſize, if the Entry had been before the Birth 
of the Son, it had been clearly lawful, and he had been remitted, and the Birth afterwards ſhould 
not have avoided the Remitter. As if the Diſcontinuee makes a Gift in Tail, Remainder to the 
Iſſue in Tail, and the firſt Donee dies without Iſſue, his Wife priviment enſeint, now the Iſſue of 
the firſt Tenant is remitted, and although the Iſſue of the ſecond Donee be afterwards born, the 
Remitter continues. But in the firſt Caſe the Entry is not until after the Birth of the Son, for 
it a Stranger had abated, the Diſſeizor having Iſſue, or if after Abatement the Son had been 
born, the Diſſeizee could not have entered, tor the Abator might ſay that the Land deſcended 
to the Iſſue, whoſe Eſtate he hath; but here the Lord is not puniſhable for his firſt Entry, be- 
cauſe it was then lawful, and the ſame Eſtate continued until an Entry in Deed, for if a Guardian 


holds himſelf in at the full Age of the Heir, and afterwards, no Moridanceſtor lies againſt him 


at the common Law, quod nota et quere. 15 ow 112 £3349 
279. If the Diſſeizee releaſes all Actions to the Diſſeizor, and dies, and afterwards the Dif- 
ſcizor dies, and his Heir enters, and dies, and the Land deſcends to the Heir of the Diſſeizee, 
is he remitted? It ſeems that by the Relcaſe all Actions which he had or might have afcerwards 
by Reaſ.n of the ſame Right are. releaſed, fame Law of Actions which his Heir might have for 
the ſame Diſſeizin, ſo that a Writ of Entry in the Quibus is releaſed, although the Heir had not 
Cauſe of Action at that Time, and therefore the Caſe is the fame, as to the Extinguiſhment of 
Action, as if he had releaſed after the Deſcent. Then it ſeems that inaſmuch as he had Right, 
notwithſtanding this Releaſe, ſo that he might have entered, this Right ſhall not be gone by the 
Deſcent afterwards, but he ſhall be remitted. And yet ſome ſay that a Remitter ſhall never be 
where there is a Cauſe of Action, ſo that without his Folly there is nobody againſt whom he ma 
bring his Action, but although he has no Action here, he has not loſt it by the Law, but by his 
own Act, and the Right remains, which is the Cauſe of the Remitter, and in many Cales a 
Right ſhall remain without an Action. As if there be Tenant for Life of a Seigniory, and the 


Tenancy eſcheats, and a Stranger intrudes, and the Tenant for Life dies before Entry, he in Re- 


verſion cannot have any Action, but he may enter as upon the Diſſeizor of his Tenant, but if he 
dies, and his Heir is in by. Deſcent, there he cannot enter, and yet he has a Right, and ſhall be 
remitted upon the Deſcent. - And if a Man deviſes Land, and atterwards a Deſcent is had, there 


is no Entry in this Caſe for the Deviſee, that is, when a Stranger intrudes, &c. and not upon a 


Deſcent in the Heir of the Deviſor to his Heir, and perhaps in this Caſe upon a Deſcent to the 
Deviſee afterwards there is no Remitter, becauſe he had not a Right but only a Title. And it 
ſeems that a Releaſe of Actions is but a Concluſion which goes in Privity of Blood, and not of 
Eſtate, and therefore after ſuch Releaſe to the Diſſcizor, if he aliens over, this Releaſe is not 
pleadable by the Alienee, becauſe he is not Privy, and it does not go with the. Eſtate. So if the 
Difſeizor makes a Leaſe for Life, Remainder over, and Diſleizee releaſes all Actions real to the 
Tenant for Life, who dies, he in Remainder ſhall never plead this, as he ſhould have done if 
it had been a Releaſe of Right, and therefore if a Releaſe of all Actions had been made to him 
in Remainder, it had been merely void to all Purpoſes, and he ſhould never have pleaded it. 
So it ſeems that ſuch Releaſe of Actions does not extinguiſh the Right, if the Entry be taken 
away, otherwiſe than by Eftoppel, which being removed by the Deſcent in Law, the Relcaſe 
{hall ceaſe to be concluſive afterwards. And it feems that if the Heir of the Liſſeizor enfeofts 
two, and the Diſleizee releaſes all Actions to one of them, and he dies, the other ſhall never 
plead this Releaſe. And ſo if two are diſſeized, and one of them releaſes all Actions to him who 
is in by Deſcent, and dies, the other, as Survivor, ſhall have an Action for the whole Land. 
And it was ſaid that if a Man dies without Heir, his Wife privimert enſeint, and the Lord by 
Eſcheat enters, and afterwards the Iſſue is born, he ſhall have no Action againſt the Lord, for a 
Moridanceſior does not lie but againſt an Abator, but his Remedy 1s by Ent: y. 
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280. If a Man has Iflue Baſtard eigne and Mulier puiſne, and makes a Leaſe for Years, and 
dies, and the Years expire, and the Baſtard enters, and dies ſeized, and his Iſſue enters, the 
Right of the Mulier is not bound, becauſe the Poſſeſſion of the Tenant for Years'before the Ex- 
piration of the Term was the Poſſeſſion in Deed of the Mulier, and then inaſmuch as he was once 
ſeized in Deed, fo that he ſhall have an Aſſize, and not a Mortdancęſtor, and ſuch Poſſeſſion 
ſhould make poſſeſſio fratris, from thenee it follows that this ſhall not take away the Right of the 
Mulier, And if a Man has Iſſue Baſtard eigne and Mulier puiſne, and dies ſeized of a Manor, 
and the Baſtard enters, and gets Seizin of the Services of all the Tenants, and afterwards one of 
the Tenants makes a Leaſe for Life to the Baſtard, who dics ſeized, and his Iflue enters into the 
Manor, it ſeems that the Mulier may diſtrain the Tenant, who made the Leaſe for Life, for all 
the Services due after the Death of the Father, becauſe his Entry was not taken away for the 
Service of this Tenancy, the Seigniory of the ſame Tenancy being ſuſpended in the Eſtate for 
Life, and therefore there was no Deſcent thereof : But if the Leaſe had been for Years it had been 
otherwiſe, And if a Man has Iſſue Baſtard eigne and Maher puiſne, and is diſſeized, and dies, 
and rhe Baſtard ouſts the Diſſeizor, and dies ſeized, now foraſmuch as no Poſſeſſion in Law 
deſcended from the Father, but a naked Right which veſted in the Mulier, for this Reaſon the 
Deſcent of the Baſtard ſhall not take away the Right of the Mulier. But if the Father had died 
ſeized, and a Stranger had abated, upon whom the Baſtard had entered, and died ſeized, there 
the Mulier ſhould have been barred by many, becauſe the Poſſeſſion in Law deſcended : Bur 
Quære, for the Entry of the Abator veſts a Right of Action in the Mulier, which cannot be de- 
veſted by the Entry of the Baſtard, who by his own Entry ſubjects himſelf to an Aſſize by the 
Abator, and therefore if the youngeſt Son enters upon the Abator, and dies, the eldeſt cannot 
enter upon the Son of the youngeſt, but is anſwerable to the Action of the Abator, and ſo in 
another Courſe than the Caſe in Litileton. And if a Man has a Son who is Baſtard eigne, and a 
Daughter who is Mulier puiſne, and dies ſeized of a Rent, the Daughter having a Huſband, and 
afterwards the Baſtard gets Seizin of the Rent, and dies ſeized thereof, and it deſcends to his 
Iſſue, yet the Huſband ſhall be Tenant by the Curteſy, and many are of Opinion that the Mulier 
ſhall not be bound thereby, becauſe at the Time of the Deſcent the Rent was in eſſe in the 
Daughter, although ſhe had not Aſſets, and the Daughter might chuſe whether ſhe would be 
| out of Poſſeſſion of the Rent, or not, and therefore it was at her Election whether or no any 
a ContraCo, Wrong ſhould be done to her of the ſame Rent. And if a Man dies ſeized, having a Son 
Litt. 24 . Baſtard eigne, and a Daughter Mulier puiſue, who is Covert at that Time, and the Baſtard enters, 
and dies ſeized without Interruption, and his Iſſue enters, and the Huſband dies, perhaps the 
v See the Books Wife ſhall not be bound any more than an * Infant ſheuld in ſuch Caſe ; but if the Baſtard had 
cited rs e con, entered, and afterwards ſhe had taken Huſband, and then the Baſtard had died, it had been 
. otherwiſe. And if a Man has a Daughter Baſtard eigne, and a Son Mulier puiſne, perhaps there 
the Margin. the Maxim does not hold Place, becauſe ſhe had not Colour by any Law. | 
aa, on 281. Three Coparceners in Tail make a Feoffment with Warranty, firſt the eldeſt and then 
the youngeſt die without Iſſue, the middle Parcener has Iſſue and dies, and the Iſſue brings a 
Formedon, it ſcems that he ſhall recover the Moiety of the Part of the eldeſt, and alſo the Moiety 
of the Part of the youngeſt, and no more, becauſe the Warranty of the eldeſt was collateral to 
the middle Parcener, as to the Part of the middle, for that, as to her Part, he cannot make 
himſelf Heir to her who made the Warranty, but yet as to the Part of the eldeſt, the War- 
ranty is lineal both to the middle and to the youngeſt, becauſe they may inherit it as Heir to the 
eldeſt, and with Regard to the Part of the youngeft, as to the youngeſt herſelt and her Heirs for 
their third Part, the Warranty of the eldeſt is collateral, becauſe neither the youngeſt nor her 
xJeirs can pcſhbly make themſelves Heirs of the third Part thereof to the eldeſt who made the 
Warranty, and ſo the Warranty of the eldeſt ſhall enure in Manner as aforeſaid. Then when 
the youngeſt afterwards died, her Warranty was collateral as to the Part of the middle, and as to 
her Iſſues alſo, becauſe they could not by any Poſſibility make themſelves Heirs to the youngeſt 
for that Part, and the Warranty of the youngeſt was lineal, as to a Moiety of the eldeſt, and 
collateral, as to another Moiety, becauſe by Poſſibility the youngelt and the middle might have 
had the Part of the eldeſt by Deſcent, if the eldeſt had died firſt (as ſhe did), and then if the 
youngelt had died without Iſſue, the Moiety of the third Part, which deſcended to her from the 
eldeſt, ſhould have deſcended to the middie, as Heir to the youngeſt, and then, as to the other 
Part of the eldeſt, the Warranty of the youngeſt was collateral to the middle, becauſe, as to 
that Moiety of the third Part, the middle could not have had it as Heir to the youngeſt who 
made the Warranty, but ſhould have been in as immediate Heir to the eldeſt; and as to her own 
Part, her Warranty, as to the middle, was lincal, becauſe by Poſſibility ſhe might have had this 
third Part as Heir to the youngeſt, and ſo the Warranty of the youngeſt ſhall enure to the whole 
Land in Manner as is aforeſaid. Then inaſmuch as the youngelt is dead without Iſſue, the War— 
ranty of the eldeſt as to a Moiety of the Part of the youngeſt, is lineal, and as to the other 
Moiety of this Part, it is collateral to the middle, becauſe by Poſſibility the youngeſt might have 
died firſt, and then her Part had deſcended to the eldeſt and to the middle, and fo the Moiety 
thereof might have deſcended from the eldeſt to the middle, as Heir to the eldeſt, and therefore 
by Reaſon of this Poſſibility the Warranty of the eldeſt ſhall be lineal for the one Moiety of the 
youngeſt, and collateral for the other Moiety of the youngeſt, and ſo the Warranty of the 
eldeſt, which upon the Deſcent was collateral to the youngeſt, for the Part of the youngeſt, and 
to her Iſſues, is now changed for the Moiery, and become a lineal Warranty for the Moiety. 


As if Tenant in Tail has Iſſue three Sons, and diſcontinues, the Warranty of the middle ſhall 
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be collateral to the eldeſt for the whole, but to the youngeſt it ſhall be lineal for the whole, and 
if the eldeſt dies without Iſſue, then the Warranty of the middle, which deſcends only upon his 
Heir, is lineal for the whole to his Iſſue, becauſe the Iſſue might by Poffibility convey the whole 
Land as Heir to the middle, who might ſurvive the two others. And as to the Warranty of 
the eldeſt and youngeſt Parcener in the firſt Caſe, they are to the Iſſue in the fame Degree as the 


were to his Mother, viz, as it is ſaid above, ſo that for the third Part which belonged to his 


Mother, there is a double Bar to the Iſſue, viz. the Warranty both of the eldeſt and of the 
youngeſt, and for the Moiety of the one Aunt and of the other he is barred by 
their ſeveral Warranties, and ſo he ſhall recover the third Part of the whole Land, as it is ſaid 
before. Note at firſt, that the Warranty of each goes to every Part, as you may tee 9 H. 5. 12. 
in a Scire facias, and therefore in“ 4 H. 7. 18. 6. it is ſaid that it three Coparceners alien in Fee with 


Warranty, each Warranty ſhall be collateral to the other, by Brian et Fairfax, and Huſſey ſaid 4 


arranty 


» 6. Bro. 56, 


although it be ſo, it ſhall ſerve nothing; quere bene. | quere, 


282. If a Feoffment is made by one Deed in Fee and by another Deed in Tail to one and 
the ſame Perſon, and Livery is made according to both Deeds, it ſeems that it ſhall enure b 
 , Moieties, for otherwiſe the Livery could not enure upon each Deed, becauſe if he ſhould have 

the whole Land in Tail, the Remainder in Fee, then the Livery would only operate upon the 
Deed in Tail, and the other would be but a Deed of Confirmation, and fo the Livery would not 
enure upon both Deeds, but only upon one Deed. And if Livery had been made only upon 
the Deed in Tail after the Delivery of both Deeds, he ſhould have been Tenant in Tail, with 
Remainder in Fee, becauſe if there is Tenant in Tail, and the Donor confirms in Fee, this is a 
Grant of the Reverſion in Law, and in this Cafe the Lord in his Avowry ſhall not make Mention 
of the Eſtate-Tail, but in the other Caſe he ought, becauſe the Fee paſſes in the ſame Inſtant 
that the Tail is created by the Livery, and theretore it ſhall be a Remainder. Then in the prin- 
cipal Caſe inaſmuch as there ſhould have been a Remainder, it no Livery had been made upon 
the Fee, for this Reaſon it cannot now enure as a Remainder, becauſe Livery is made according 
to both Deeds, and therefore it ſhall paſs an Eſtate upon both Deeds, and ſo of Neceſſity it mult 
enure by Moieties. | | 

283. A Feme-ſole has a Rent-ſeck, and takes Huſband, the Tenant of the Land grants to the 
Huſband that he and his Heirs may diſtrain for the Rent, the Huſband and Wife die without 
Iſſue, it ſeems that the Diſtreſs is now extinct, becauſe the Heirs of the Huſband are only Privies 
to diſtrain, and they cannot diſtrain for a Rent due to another, viz. to the Heirs of the Wife, 

any more than one may enter by Force of a Condition for Rent due by Law to another. But if 
a Man has a Rent ſeck on the Part of his Mother, apd the Tenant grants that he and his Heirs 
may diſtrain for the Rent, and he dies without Iſſue, the Diſtreſs ſhall go with the Rent, viz. to 
the Heirs on the Part of the Mother, and if they grant the ſame Rent to a Stranger, the Grantee 
may well diſtrain. Yet if the Tenant grants to the Lord of the Manor that he may diſtrain, 
ut ſupra, and he aliens the Manor, the Grantee ſhall not diſtrain out of the Manor, and in this 
Cale the Penalty of Diſtreſs by the Deed is gone, ſo in the other Caſe the Grant being of a 
Diſtreſs in the ſame Place out of which the Rent iſſues, it is now a Rent-Charge, and conſe- 
quently the Diſtreſs ſhall paſs to the Grantee z but if the Grant of Diſtreſs had been in another 
Place, then it had been only a Penalty, and conſequently ſhould not have gone to the Heir on the 
Part of the Mother, nor to the Aſſignee of the ſame Rent, and therefore by the Severance of the 


Penalty by Act in Law or in Deed from the Subſtance in which it ſubſiſts, the Penalty ſhall 


ceaſe. And if there be Lord and Feme-Tenant, and the Lord grants Acquittal to the Huſband of 
the Feme in Fee, and the Huſband and Wife have Iſſue, and die, perhaps the Iſſue ſhall take Bene- 
fit of the Acquittal in one Right, viz. as Heir to the Father, although he has the Tenancy on 
the Part of the Mother, but if the Huſband had been dead without Ifſue, then clearly it had 
been extinct, and if, after the Acquittal, the Land had deſcended upon the Son of the Huſband 
and Wife, and upon the Death of the Son without Iſſue the Land had come to the Heir on the 
Part of the Mother, the Acquittal alſo ſhould have been attendant to the ſame Intereſt, becauſe 
it was once veſted in the ſame Subſtance in one Perſon. Quære de hoc, for 38 Ed. 3. 10. is, that 
if a Feme-ſole binds herſelf to Acquittal of the Tenant in Fee, and takes Huſband, to whom 
the Tenant releaſes, and grants that neither he nor his Heirs ſhall demand Acquittal of the 
Huſband and his Heirs, and they die, leaving Iſſue, this Iſſue, who is charged as Heir to the 
Wife, ſhall not be diſcharged as Heir to the Huſband, but ſhall be bound to the Acquittal. And 
in 18 Ed. 3. 9. Land is given to Huſband and Wife and to the Heirs of the Huſband, who makes 
a Gift in Tail, the Wife recovers againſt the Donee in Tail in a Cut in vita, fuppoſing that ſhe 
had the Fee, and dies, and the Donee in Tail dies, and the Iſſue of the Huſband and Wife brings 
a Formedon in Reverter againſt the Feoffee, now, notwithſtanding he is Heir to the Wife, he 
ſhall be eftopped to ſay that he has a leſſer Eſtate than a Fee, yet the Iſſue who claims by the 
Huſband ſhall not be bound by an Eſtoppel made by the Wife, ergo, if the Iſſue claims from 
the Father, he ſhall not claim further, nor ſhall he be prejudiced by Acts or Eſtoppels made by 
the Mother. | | 
284. If a Diſſeizee, where his Entry is taken away, and a Stranger enters upon the Heir in by Deſcent, 
and the Diſſeizee confirms the Eſtate of the Stranger, it ſeems that though the Confirmation gives 
no Poſſeſſion of the Freehold to his Companion, yet his ancient Right is gone for ever, ſo that if 


the Heir re-enters, he ſhall hold it for ever, it he can ſhew his Deed of Confirmation. But if 


the Heir who is in by Deſcent is diſſcized by A. who leaſes for Life to B. whoſe Eſtate the firſt 
Diſfſeizee confirms, and afterwards the Heir enters, the Diſſeizee ſhall have no Remedy during 


the 


b 8. P, Co, Litt. 
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hold that the Rent ſhall be gone. 


Seizin by his Hands upon whom he is to avow, for Avowry is an Action in the Poſleſſion. 
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the Life of B. for the Confirmation continues fo Jong, and no longer, as Littleton ſays, and then 
the Heir has the Right of B. and by the ſame Reaſon that the Diſſeizee cannot have an Action 
againſt B. by the ſame Reaſon he cannot have an Action againſt him who has his Eſtate, in Re- 
ſpect of the firſt Diſſeizee. Same Law if the Heir who is in by Deſcent makes a Leaſe to the 
Diſſeizee and a Stranger for their Lives, and the Diſſeizee confirms the Eſtate of his Companion, 

no Action lies for the Diſſeizee during his own Life, although the Heir re-enters, cauſa patet," 
but his Heir ſhall have good Remedy, although there had been no Remedy if the Stranger had 
ſurvived; but ſome ſay that after the Entry of the Heir the Diſſcizee ſhall have Remedy, beciuſe 
it was but a Concluſion, which goes in Privity, and not in Extinguiſnment of the Right, as it 

ſhall be upon a Releaſe. And in the firſt Caſe ſome: ſay that the Confirmation does not extend to 
the Right which is ſuſpended, as a Releaſe ſhall do, any more than if one who has a Rent-Charge 


and a Stranger diſſeize the Tenant, of the Land, and he who had the Rent confirms the Eftare 


of his Companion, and the Diſſeizee re- enters, the Rent is revived, becauſe as the Rent was not 
grantable, it being ſuſpended in the Inheritance, fo could not the Confirmation extend to it nor 


touch it. 1 1 25570 * | | 
28. If the Tenant, makes a Feoffment, pending a Præcipe againſt him, and afterwards the 
Demandant recovers, after which Recovery the Feoffee dies ſeized, and the Heir is in by Deſcent, 
it ſeems that the Demandant cannot enter upon the Heir, for although his Tenancy was made 
pending the Writ, yet the dying ſeized was after the Judgment, and tantamount as if the 
Feofſment and Deſcent had been both after the Judgment, and then the Entry is clearly taken 
away, and the Deſcent is the Title, and not the Feoffment, for that would be double, and there- 
fore the Deſcent being after the Judgment is ſufficient ; but if the dying ſeized had been pending the 
Writ, it is clear that the Entry of the Demandant had not been taken away. But if there is Tcrant 
for Life, Remainder over in Fee, and a Recovery is had againſt the Tenant for Life, and he dies, 
and afterwards he in Remainder enters, and dies ſeized, this Deſcent ſhall not take awar the 
Entry of the Recoveror, becauſe the, whole Eſtate was recovered, and he in Remainder is as 
much Privy as if the Recovery had been immediately againſt himſelf, ſo of him in Reverſion. 
Bro. Entry congeable 116. | 

286. If Tenant for Life grants over his Eſtate, rendering Rent by Indenture with Re-entry, 
and a Title of Entry is given, and the Grantee makes a Feoffment in Fee, and the Leſſor in 
Reverſion in Fee enters for the Forfeiture, ſome think that the firſt Leſſee for Life may re emer 
upon him. As if an Infant Tenant for Life grants over his Eſtate by Livery of himſelf, and his 
Aſſignee aliens in Fee, and the Leſſor enters tor the Forfeiture, yet the Right of the Infant is not 
taken away, but he ſhall have a Dum fuit infra ætatem. So if a Feme covert "Tenant for Life and 
her Huſband alien in Fee, ſhe ſhall have the Land again by Cui in vita. And if Tenant for Life 
leaſes for Years,. and makes a Feoffment, and the firſt Leſſor enters, yet the Term continues 
during the Life of the Tenant for Life, although his Waſt ſhall forfeit the Term, as Ceſſer ſhall 
do after his Leaſe z but herein note a Default of the. Leſſee in not preſerving the Poſſeſſion without 
ſuch Prejudice to the firſt Leſſor, and in all the Caſes aforegoing the Waſt by the Aſſignee of the 
Infant or Feme-covert ſhall take away their, ſpecial Right of Infancy, Coverture, or for Condi-' 
tion, otherwiſe of Waſt done by themſelves, and an Action brought againſt them for it. But in 
the firſt Caſe the Title of Entry for Forfeiture is merely by the common Law, which ſhall never 
deſtroy another Title for Rent reſerved coming in Reſpect of the Eſtate, and not merely as a 
Grant. And if the Leſſee or Grantee had granted over the Rent, it is clear that the Forfeiture 


ſhould never have taken away that Intereſt ; but, it being in Reſpect of the Eſtate, therefore ſome 


287. Lord and Tenant, the Lord dies, having a Son, the Tenant makes a Feoffment, the 
Son has Seizin of the Rent by the Hands of the Feoffor, if this Sein be ſufficient to enable the 
Son to have an Aſſize againſt his Diſſeizor afterwards, is the Queſtion. Ir ſeems that the Son 
cannot have Cuſtoms and Services againſt the Feoffor after the Feoffment made, nor is his At- 
tornment ſufficient, and a Releaſe to him does not extinguiſh the Seigniorv, but that he may 
avow upon the Feoffee, for theſe Acts are in the Right. So upon Reſcous by a Stranger, an 
Aſſize is not maintenable againſt the Reſcouſor and the Feoffor, becauſe the Tenant is not named; 
and in Aſſize the Surpluſage encroached ſhall be avoided by Plea. Nevertheleſs ir ſeems that the 
Seizin is good by the Hands of the Feoffor, after the Feoftment and betore Notice, becauſe he is 
Tenant to the Avowry, and ſhall charge the Feoffee, for it is reaſonable that it ſhould be a good 

And 
yet a Releaſe made to the Feoffee is available to the Feoffor, and he ſhall pleid it, and not the 
Feoffee, becauſe the Feofior, being Tenant to the Avowry, ought to pl ad to the Action of Avow- 
ry; as if Tenant for Life does Waſt, and grants over his Eſtate, in Walt brought againſt him he 


may well plead a Releaſe in the Land, and yet he has nothing in the Land, fo ſhall Tenant in 


Dower do in Waſt, and Vouchee in a Præcipe quod reddat, and Fe ffee in a Contra formam col- 
lationis. And if the Feoffee upon Condition pays 10 5. to the Lord, where the Tenure is by 
5s. the Feoffor, after his Entry for the Condition broken, ſhall be bound thereby in Re-plevin. 
So if there is Leſſee for Life upon Condition to have Fee, and the Leſſor gives more Rent to the 
Lord than he ought, ard afterwards the Condition is performed, the Leſſee is bound in Replevin. 
So if a Seigniory of 20 5. is granted by Fine, and the Tenant aliens over, and afterwards pays 408. 
to the Lord, this ſhall bind the Feoffee. ; 

288. If there is Lord and Tenant, and the Tenant aliens in Mortmain, and within the Year 
the Lord confirms the Eſtate of the Feoffce, and the Year expires, the Queſtion is if the next 
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Refidue, wherefore ſeeing that the Reſervation is entire, for this Cauſe it is void for the whole, 
becauſe the whole cannot be reſerved upon the Gift in Frankmarriage: e e | 
292. If a Woman Tenant in Tail general takes an Infant to Huſband, who aliens, and dies, 
and his Heir enters upon the Feoffee, and the Wife re-enters, ſhe is not remitted. Firſt, it 
ſeems that the Wife cannot enter upon the Feoffee, becauſe ſhe is not Privy in Blood to t 

Infant, and Privity in Eſtate is not ſufficient. For if two Jointenants, the one within Age, ark 
diſſrized, and the Diſſeizor dies ſeized; and the Jointenant within Age dies, the other ſhall not 
enter into the Moiety, as the Infant might have done; and neither the Lord by Eſcheat, nor tlie 
Donor in Reverſion, ſhall take Advantage of Nonage, but the Iſſue well may. And if Land 


is given to an Infant and to the Heirs Females of his Body, and he aliens within Age, and dies, 


having a Son and a Daughter, the Daughter ſhall not enter, for although ſhe is Heir ſecundum 
formam doni, yet that is to the Land only, and ſhe is not Heir general, nor does the Eſtoppel run 
to her, 35 H. 6. Note, ſhe ſhall not take Benefit of the Nonage of her Father, guære tamen. 
Then in the principal Caſe if the Wife ſhall not enter, it is to be conſidered whether the Heir of 
the Infant ſhall enter. It ſeems that if the Wife had had 'a Fee-fimple, the Heir of the Infant 
ſhould not have entered upon the Alienation, as Littleton ſays, becauſe the Right was in the 
Wife, and ſhould ſurvive to the Wife, and a Title of Entry, which was in Right of the Wife, 
cannot deſcend to the Heir of the Huſband, any more than if the Huſband and Wife had been 
diſſeized; but here inaſmuch as the Huſband has given a Fee-ſimple, and had but an Eſtate- tail 


in Right of the Wife, ſo he has given more than he had in Right of the Wife, and the whole of | 


this cannot ſurvive to the Wife, becauſe ſhe had it not before, ex quo ſequitur that more Doubt 
ariſes here than in the Caſe in Littleton. Nevertheleſs it ſeems that the Heir may enter, becauſe 
he cannot have an Eſtate-tail, nor the ſame Eftate which his Anceſtor had: Another Reaſon is, 
becauſe the Entry of the Heir ſhall not be in Reſpect of the Eſtate given, but of the Eſtate which 
his Anceſtor had at the Time of the Gift, which was a Fee-tail, the Right whereof ſurvives to 
the Wife. For if Land is given in Tail to an Infant, who makes a Feoffment, and dies without 
Iſſue, his collateral Heir cannot enter, becauſe the Eſtate, which the Infant had at the Time of 
the Gift, is determined. For if an Infant Tenant pur auter vie aliens in Fee, and Ceſtuy que wit 
dies, the Infant himſelf cannot re- enter, contra 5 Ed. 4. 5. where it is ſaid that if an Infant Tenant 
at Will aliens in Fee, and dies, his Heir ſhall have a Dum fait inſra ætatem, and nothing ſhall be 
traverſed but the Demiſe. But in the principal Caſe perhaps if the Infant had made a Gift in Tail, 
his Iſſue might have entered by Reaſon of the Reverſion in him, (contrary, as Heir to the Infant) 
which would have enabled him to have an Action or Entry, otherwiſe it is where no Eſtate de- 
ſcends from the Infint to him. And if a Dean within Age aliens in Fee, the Heir of the Dean 
cannot enter, becauſe at the Time of the Livery the Poſſeſſion was in auter droit, but it ſeems 
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an Action, lies. for the Heir of | the;Dean,! and although the Dean had made but a Gift in T ail, 
yet the Dean ſhould have had the Revetſion in Succeſſion, other wiſe it is in the Caſe of the Huf. 
band ſeized in Right of bis Wife, unleſs, the Wife joins in the Gift. But if the Huſband had 
nade ollen upon Condition, his Heir ſhould have entered for the Condition broken, be- 
Fabse here it is not in Reſpect of the Right, as in the principal Caſe, but of a Title reſerved to 
him and his Heirs upon the Livery, which is a new Purchaſe, and: ſhall enure to the Heirs. on the 
Part of the Father of the Infant. And if Tenant in Tail to bis Heirs Females makes a Feoff- 
ment, and dies within Age, having a Son and a Daughter, the Son ſhall not enter any more than 
the Daughter; And ſo if it was in Borough Eggliſh, the/yourgeſt Son ſhould have a Writ of Er- 
ror, becauſe the Right goes to him with the Land, but not the Infancy of the Perſon. And if 
Tenant in Tal makes a Feoffment within Age, and afterwards is attainted of Felony, his: Iſſue 
ſhall not enter. for he is Privy in Eſtate by the Statute de donis, but che is diſabled in Blood to take 
Advantage of the Infancy, becauſe the Infanz has no Heir. 0 
7 29% KA Man has Common without Number in Tail granted to him out of two Acres, and he 


purchaſes the one Acre, and has Iſſue, and dies, ſo that the Common and the one Acre deſcend 
o the ſame Iſſue, if the Common ſhall he reyived in the other Acre is the Queſtion. If the Iſſue 
bad recovered one Acre againſt the Grantor upon Title before the Grant, then the Common ſhould 
have remained in the other for the whole, for there was but one rightly charged at the Beginning. 
But upon the Deſcent there can be no Apportionmentqyithout Queſtion, for either it is gone and 
ſuſpended for the whole, or revived in the Reſidue, for the whole, tor Common without Number 


is a Thing entire which cannot be ſevered. But if it was Common certain, as for 10 Cattle, then 


upon the Deſcent it might well be apportioned, becauſe that is apportionable as Rent is, other- 
wiſe it is of a Thing incertain which cannot he apportioned. And if one has Eſtovers in certain 


in 10 Acres of Wood, and. g of the Acres deſcend to him, now it ſeems againſt Reaſon that he 


| ſhopld have the whole Eſtovers in the g Acres, for then perhaps they would not be ſufficient to 


;pply bis, Eſtovers, and ſo the Grantor,,would: have nothing for his Eſtovers. So in the principal 


Cale, but yet foraſmuch as each Acre was charged. &c. and Part remains, in which, before the 


Deſcent and the. Purchaſe, he had Common without Number, ir ſeems againſt Reaſon that the Act 
of the Tex ant in Tail or of the Law ſhould; diſcharge the Reſidue; but if Part of the Land was 
in the Hands of the King, the whole ſhould, be diſcharged for the Time, as it ſeems by 29 A/. 
J. 10. Fi urther, ſome think that inaſmuch as the Common is in Tail, it alters the Cale, tor it 
have a Rent. Charge, in Tail, and Part of the Land deſcends to me, it cannot be apportioned, 
i, it was not to end e for the whole Time,,,but here it is only ſuſpended in the Land deſcended, 
for. if, he aliens it, the Rent ſhall. be reviyed to the Iſſue cut of that Acre, wherefoie upon a Sut- 
penſiqn there can be no Apportionment. Vide 29 H,. Pl. 21. | | 322 10 $1 
294. A Man dies feized of an Acre of Land in Borough Engliſh in Tail, having three Sons, 
the youngeſt enters, and leaſes to the ſecond for Years, Who makes a Feoffment with; Warranty, 
and dies without Iſſue, the ygungeſt dies without Iſſue, the eldeſt brings a Formedon, if he ſhall, 


be barred by the Warranty is the Queſtion, It ſeems. that although che Warranty deſcends to 


the eldeſt, where it was a, Diſſeizin o che youngeſt, yet when the Right of the Land comes to 
m. he ſhall ſay that the Warran® commenced by Diffeizin, becauſe now he is Privy. to the 
Warranty. and, to the Eſtate.. For it the Father, being ſeized in Fee, makes a Leaſe for Years 
to the Grandfather, who makes a Feoffment with Warranty, and dies, and the Father dies, this 
Warranty ſhall be no Bar to the; Son, becauſe it commenced by Diſſeizin to him whoſe Heir he is now. 
And if a Man has Iſſue two Sons, and the;yqungeſt leaſes for Years to the Father who dies after 
a E eoffment with Warranty, and afterwargs the eldeſt Son dies without Iſſue; and the Warranty 
deſcends to the youngeſt, this ſhall be no Bar, becauſe it commenced by Diſſeizin. And altho? 
the Land does not come immediately to him upon whom the Warranty deſcends, (as it was in the 


Fan's Caſe) or although the Warranty; does not immediately deſcend upon the Tenant of the 


a6 


1d as Heir. to him who made the Warranty, yet it is all one Warranty which commences by 
iſſeizin, and in all Cafes where the Warranty commences by Diſſeizin, and at the ſame Time 
a Wrong is done to him upon whom the Warranty afterwards deſcends, although this Wrong 
Was not a. Diſſeizin to him, yet it is, as to him, a Warranty which commences by Diſſeizin. 
As if a collateral Anceſtor of the Donor diſſeizes the Donee, to the Intent to make a Feoffment 
with Warranty, and accordingly does ſo, and.the Warranty deſcends upon the Donor, and after- 
wards the Tenant.in Tail dies without Iſſue, in a Formedon in Reverter the Warranty ſhall be no 
Bar, becauſe it commenced by Diſſeizin to the Tenant in Tail, at which Time a Wrong was 
done to him in Reverſion, and therefore he ſhall ſay that the Warranty commenced by Diffeizin, 
which ſee 31 Ed. 3. Fitz. Garranty 28, And if the Father, being Leſſee for Years of the Leaſe 
of the Son, aliens with Warranty, and dies, the Son ſhall not be vouched by this Warranty, no 
more than rebutt, Vide tamen 30 Ed. 3. 12. But if a Man makes a Feoffment with Warranty, 
which is a Diſſeizin to a Stranger, and dies, the Heir of the, Feoffor (if he has not the Right of 
the Land deſcended to him afterwards) ſhall be vouched for, this Warranty clearly, wherefore, 
&c. Then in the principal Caſe. if the eldeſt cannot ſay that the Warranty commenced by Diſ- 
ſcizin, yet it ſhall be lineal againſt him, for by Poſſibility he might have made himſelf Heir to him that 
made the Warranty, for the Land. may deſcend to the youngeſt Heir, as well as it ſhall do to the 
youngeſt Son, and ſo to the youngeſt Uncle, for the Reaſon is all one, for the youngeſt: Brother 
ſhall bein as youngeſt Son to the common Anceſtor, and then it deſcends to him to whom ir oughr 
to have deſcended if the youngeſt Son had.not been born. But ſome ſay that the Reaſon of 


theſe two Caſes is not the ſame, for as to the Father, it is intended that a youngeſt Son is worſe 
2x | 6 | 


advanced, 


* 


3 1 


l —— 
advanced, and for the moſt Part within Age at the Time of the Death of his Father, but the 
youngeſt Brother or youngeſt Uncle is preſumed to be more able than the deceaſed, and ſo more 
capable of helping himſeif than the youngeſt Son of any. 17 Wenn 
295. It ſeems that in Dower the Guardian in Deed ſhall not plead Detinue of the Body of the 


Heir, becauſe none ſhall plead this but he whoſe Title commences when the Dower commences ; 

bur the Guardian in Right may plead it. And if the Heir makes a Feoffment, the _ Feoffee ſhall 
not plead Detinue of Evidences, for his Title in the Land does not commence with;the Title to 
Dower, bur is younger than it. And if the-Heir be once poſſeſſed of the 


ing which the Demand is in the Writ of Dower, © ge 1 | | 
296. If an Infant be diſſcized, and a Deſceat is caſt during his Nonage, and afterwards he 
comes of full Age, and then the Heir of the Diſſeizor dies before any Entry made by him, ſhall 
this Deſcent take away his Entry ? It ſeems that it ſhall not, for he who laſt died ſeized had not 
Poſſeſſion in Deed, but Poſſeſſion in Law only; and although his Wife ſhall have Dower, and 
the Land is liable to a Statute, yet to take away, Entry there ought to be à Poſſeſſion in Fee in 
him who died ſcized, for otherwiſe he ſhall be in immediately as Heir to him who was laſt ſeized 
in Deed, and he ſhall not render in Value this Land by Reaſon of any Warranty made by him 
who had the Poſſeſſion in Law, as 24 Ed. 3. 47.18. So if the Grandfather be a Diſſcizor, who 
dies ſeized within the Year after continual Claim made, and after the Year and before Entry the 
Father dies, and the Son enters, the Diſſeizee may enter upon him. Yuere, for others are of 
a contrary Opinion. e e 285 8 g 
297. If the Lord difſeizes the Tenant, and is diffeized, he cannot diſtrain for his Seigniory, 
becauſe he has Title in the Land againſt him, bur if the Diſſeizee re-enters, the Seigniory ſhall 
be revived, for now "the" Seigniory and Tenancy ate lawfully disjoined, but if che Diſſeizee re- 
leaſes to the Diſſcizor- of the Lord, the Seigniory is extinct, becauſe this does not countervail 
an Entry and Feoffment, with Reſpect to the Lord, but it extinguiſhes the Right of- the Lord 
to the Latid, in which Right to the Land the Right which he had to the Seigniory was ſuſpended, 
But if the Lord and æ Stranger diſſeize the Tenant, and the Tenant releaſes to the, Stranger, the 
Seigniory is revived; Becauſe there the Releaſe enures to an Entry 3nd Feoffment, with Reſpect. 
to the Lord, and the Lord has not the Right to the Land; fo if the Lord dies, and the other 
has. it by Survivorſhip. But if the Lord liſeizes the Tenant, and is diſſcized by two, and the 


5 


Diſſeizee releaſes to one of them, quære. LEY og int DID Loh FOR f 
298. If A. gives to B. 20 Acres in Exchange for 10 Acres, each Acre of equal Value, and 
B. being impleaded vouehes A. and loſes 10 Acres of the ſaid 20, and recovers in Value, he 
ſhall have back again all the 10 Acres which he gave to A. and he ſhall retain the other 10 Acres 
for the Folly of A. withour Warranty. So if the eldeſt Parcener has two Acres, and the young» 
eſt but one Acre, and the eldeſt loſes one of the Acres which ſhe has, ſhe ſhall have the whole 
Acre of the youngeſt, by Reaſon of the Folly of the youngeſt; Contra * Littleton, who ſays that? Lit. 
ſhe ſhall enter with the other, and compel her to make Partition de novo. Ä 9253. 
299. The Lord has the Wardſhip of the Meſne, and enters into the Tenancy for Mortmain, 
if the Ward ſhall be out of Ward ? for he does not enter in Reſpect of the Seigniory, but in 
Reſpect of the Meſnalty. Vet many think that he ſhall” have the Fee, becauſe the Statute is, 
g uod retinebit in feedo, and then the Seigniory and Meſnalty allo ſhall be determined, and conſe- 
quently he ſhall be out of Ward. * "= | r 
300. The Conuſor of a Statute-merchant is in Execution, and his Land alſo, the Conuſee re- 
leaſes to him all his Debts, and afterwards the Conuſor is let at large by the Goaler, if the Goaler 
ſhall be charged for this Eſcape ? Tt ſeems that the Execution is diſchargeable by this Releaſe, 
becauſe; until the Profits are entirely levied, the Debt remains in'efſe, otherwiſe the Execution 
ſhould not remain, as the Heir continues in Ward until he is able to do the Services, but if the 
Seigniory be releaſed to the Tenant, now he ſhall be out of Ward for the Body and Land, and 
if a Man leaſes for Years, upon Condition to retain for all that is in Arrear, there alſo if the Rent 
be in Arrear, the Pledge is gone, ſee 30 Ed. 3. 7. that he ſhall have the Duty over and above 
the Profits. Then as to the principal Matter, although the Execution be by this Releaſe diſ- 
chargeable by the Party by Scrre facias ad cognoſcendum finem vel audiendum querelam, yet before 
it is diſcharged in Deed, he ſhall be adjudged in Execution, for which Reaſon the Goaler cannot 
ſay but that he is in Execution. And therefore if an Obligation be delivered en owel main to J. 
who breaks the Seal, in Detinue if he does not plead a Releaſe to the Obligor, he ſhall be at 
great Miſchief. Vide tamen 9 H. 6. 19. b. Per Paſton, the Keeper ſhall not plead a Releaſe made 
to him that eſcapes. 4 g 5 Ws 
301. If the Lord of a Villain gives Land by Fine to the Villain, which is Land in Ancient 
Demeſn, and the Lord of Ancient Demeſn reverſes the Fine by Diſceit, ſome think that the 
Manumiſſion is deſtroyed, becauſe it does not appear of Record; otherwiſe it is if he enfeoffs his 
Villain upon Condition, and enters for the Breach of it. And if a Villain confeſſes an Action 
brought by Baron and Feme, this is no Manumillion againſt the Feme, becauſe it is but a Manu- 
miſſion in Law, upon which ſhe ſhall not be examined. 


302. If 
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| | 302, If a Man makes a Leaſe for Life, rendering the four, firſt Years a Roſe, and afterwards 
an annual Rent of 20s. and the Leſſor grants the Rent of 205. to commence after the. End of 
the four Years; it ſeems that this is a void Grant, becauſe the Rent of the Roſe and the 20 6. is 


— 
2151 — 


a TS de novo, 8 H. y . R | | | 11 8 24 . y * din Fd | 
PN 303. If Land is given to two, to the one for Life, and to the other for Years, they are Tenants 


ſee the other 


Books there fon, vizz to the thitd for Lite, to the Huſband in Tail, and to the Wife far. Years, there the 
Ilan. third Perſon ſhall take a Moiety, and guere how the Huſband and Wife ſhall take, viz. jointly, 


Ma i . ; | TY 
or ſeverally, or how much feverally. © 
L 


« 8. P. held mence, becauſe the Land is charged with the Agreement real, as in, Caſe of a Leaſe for Life 

$Co.:6.- Vith Condition to encreaſe, ang afterwards the Leſſor is attainted, and then the Condition is per- 

Via. avr. tit. formed, the Eſtate ſhall be enlarged. So, there, is a great Diverſity between à Confidence in Per- 
ondition T. 43* $8: 8 | | ' 

pl. 26. in Mar- _ , 


tine. ., 3006. If the Tenant enfeoffy the Villain of the Lord and a Stranger upon Colluſion, the; Q 
l. 4 in Mar- tion is how the Lord can come at the Ward without W N if he brings a Writ of Ward, 


in the Tenancy) becauſe the dying ſeized took away his Entry. Then as to the other Point, the 
Writ of Error does not lie, becauſe the Right of the Meſnalty is extin& by the Unity of the 
Poſſeſſion of the Seigniory in the Iſſue of the Baſtard, as in 5 H. 7. 31. b. upon a Releaſe 
made by the Lord to the Tenant after the Forejudger, a Wric of Error cannot revive the 
eſnalty. | | | | 
308. Three Siſters make Partition, the eldeſt has one Acre in Fee, the ſecond has another Acre 
in Fee, and the youngeſt has an Acre in Tail, all being of full Age, the eldeft dies, her Iſſue 
enters upon the youngeſt, as ſhe may, it ſeems that the ſecond may alſo enter, and the whole 
Partition is defeated, tor when the youngeſt is ouſted, the ſecond ſhall have Part of that to which 
the Iſſue of the eldeſt is remitted, as ſne ſhould have had if ſhe had recovered in a Formetdon ; 
and if the ſecond does not enter, it will be a Miſchief to her, for ſhe cannot have Aid . becauſe 
the other holds pro indiviſo. As if two Jointenants, the one within Age, the other of full Age, 
make Exchange, and after Execution the Infant re enters, the whole Exchange. is avoided, for 
when it is annulled againſt one, it is annulled: againſt. all, otherwiſe it is when it is an- 
nulled for Parcel of the Land not being entire, as it is agreed 14 Ed. 4. 3. and it is not all one 
Perſon. TY . | | 5 | Shs | | F 
| 309. If a Man diſſeizes Tenant for Life to the Uſe of him in Reverſion, and he agrees 
to the Diſſeizin, the Queſtion is, if he ſhail have a new Fee, or the ancient one, for now 
* SeePlows, he is a Diſſeizor ab initio, and if he had been the immediate Diſſcizor, he had only gained a 
8 (b), Freehold by Wrong, but now he agrees to that which the other has done, and this makes him to 
have the Fee by Wrong. 


310. If 
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of the Land, and to their Heirs, quere how this Releaſe ſhall enure? But if the Releaſe had 
been to them without more ſaying, it ſeems clearly that the Eſtate for Years and the whole 
Seigniory: had been extinct, for although it enlarges his Eſtate for Life, and no more, yet without 
the Word ( Heirs) the whole Reverſion is extinct, and conſequently the Eſtate for Tears, quod 
negatur 8 H. 6. 24. But if it had been of a Rent-Charge, and the Releaſe had been to them, the 
Grantee ſhould have taken the whole for his Life, becaule it is nearer to him, and the other the 
Fee, and ſo it ſhould have enured to both. | N * 3 „»„‚ “ 
311. Leſſee for 20 Years leaſes for 10 Years, rendering Rent, and afterwards makes a Leaſe' 
to the ſame Leſſee for 10 Years, to commence after his ficſt Eſtate ended, it ſeems that the firſt 
Leſſee ſhall have, during the firſt 10 Years, the Rent reſerved, as a Rent-Service, and ſhall 


- 


diſtrain for it, for the laſt 10 Years are not out of the firſt Leſſee, nor ſhall they be diveſted out 


of him and veſted in the other until the Commencement of the Term, and in the mean Time he 


mm 
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310. If he in Reverſion of the Seigniory releaſes to his Grantee for Years and to the 8 ee 


has but a Right or Title to the Term. And therefore Littleton ſays that a Releaſe to the Ter- *Lit. $ 4-9. . 
mor before Entry is void, becauſe he has not Poſſeſſion, but only a Right, and this Word (on jj) Pome, 425 (e), 


and ſee the 


is exclulive, and proves that he has not the Chattle in him. And in 4 H. 7. 10. it is agreed Books there cited 


that the Leſſee cannot ſurrender before Entry, afid Keble ſaid that he has not the Eſtate, but a en. 
Right to the Term, which none contradicted; and in 22 Ed. 4. 36, Suliard, Neal, and Brian held o s. P. aute 8 


the Surrender void, becauſe nothing was in him at the Time of the Surrender, which proves that n. 


the Term is not out of the Leſſor before Entry. And therefore in the firſt Caſe the laſt 10 Years 
were never out of the firſt Leſſee, nor veſted in the ſecond, and then it follows that he cannot 
ſurrender to the firſt Leſſor, viz. to him who has the Fee, and a Releaſe made to the ſame Leſſor 
during the firſt 10 Years is void for want of Intereſt and Privity. And if a Diſſeizor makes a 
Leaſe for 10 Years to commence at Michaelmas, before which the Diſſeizee confirms his Eſtate, 


and afterwards enters, the Leaſe is avoided. *© And altho' the Leſſee for Years may forfeit or + piowa. 142 


grant the Term before it is in him, yet this does not prove that the Eſtate is in him, for fome- 
times a Man may grant a Right and Title real, as if a Man has a Rent-Charge for 20 Years with 


and it is a diſtinct Thing. And if a Leaſe be made for Years, Remainder for Years, Remainder 
to the firſt Leſſee in Fee, he in Remainder may ſurrender to him, and yet he has nothing in Poſ- 
ſeſſion. So if a Leaſe is made for Years, Remainder for Years, and the Fee deſcends to the firſt 
Termor, he in Remainder may ſurrender. | 

312. A. makes a Gift in Tail to B. who makes a Gift in Tail to C. who makes a Feoffment 
in Fee, and dies without Iflue, it ſeems that the Iſſue of B. may enter, for nothing was a Diſcon- 
tinuance to the Iſſue of B. but the Livery of B. whereby the Reverſion of the Donor was diſconti- 
nued, but when C. dies without Iſſue, now the Livery is determined, and therefore the Diſcon- 
tinuance is purged, and the Feoffment of C. who is a Stranger to the firſt Tail, cannot diſcontinue 
it, eſpecially when there was but a Right of the Tail diſcontinued by the Livery of B. and a Right 
cannot be diſcontinued by Feoffment, 28 Nota. | | 

313. Huſband has Land for Lite, Remainder to the Wife for Life, ,Remainder to the Heirs 
of the Body of the Huſband, the Queſtion was, how the Huſband might diſcontinue this Eſtate- 
Tail, without barring the Tail ; and the Device was, that the Huſband and Wife ſhould make a 
Leaſe to A. for the Life of the Huſband and Wife, and of the Survivor of them, which A. 
ſhould. grant his Eſtate to the Huſband, and then he ſhould make a Feoffment, which would 
prove a Diſcontinuance, For upon the Grant of the Huſband and Wife A. ſhall have two Eſtates, 
viz, firſt tor the Life of the Huſband, and then for the Life of the Wife, ſo that if he recovers 
in Aſſize during the Life of the Huſband, who dies, he ſhall not have a Re-diſſeizin during the 
Life of the Wife, becauſe it is another Eſtate, and the Execution of the firſt Eſtate is not an 
Execution of the ſecond, but he may have again a Scire facias to execute the ſecond Eſtate. Then, 
if. the Law be ſo, when both the Eſtates come to the Huſband, the latter is extinct, for when 
he hath it for his own Life, he cannot have a Remainder over for the Life of another, becauſe 
the firſt Eſtate is the greater, and conſequently when he is Tenant for his own Life, Remainder to 
the Heirs of his Body, he is Tenant in Tail preſently (Aumptio falſa), and fo may diſcontinue 
by Feoffment. And if the Remainder in Tail be diſcontinued, becauſe by the Grant of the Fee 


it paſſed as an Eſtate determinable upon their two Lives, and foraſmuch as they could not lau fully 


grant any ſuch Eſtate, the Remainder ſhall be thereby altered, and thereby they ſhall have the 
Fee now; then that cannot endure longer than the Eſtate which was the Cauſe of it, and when 
the Huſband purchaſed the Eſtate, then was that extinct, and ſo the Huſband was Tenant in 
Tail. Ouære tamen, ſeeing that the Wife was in Remainder alſo, but if the Eſtate of the Wife 
had been for the Life of the Huſband, Remainder for the Life of the Wife, then the Matter had 
been clear. | 

314. A. bargains and ſells Land to B. by Indenture, and afterwards both of them grant a 
Rent-Charge to C. and then the Indenture is inrolled, it ſeems that the Rent is gone, for it was 
the Grant of A. and the Inrollment has Relation to the Delivery, which avoids the Grant, not- 
withſtanding the Confirmation, of the other, who had nothing at the Time of the Grant and Con- 
firmation. h 
315. Tenant for Life and he in Reverſion grant a Rent-Charge, the Grantee releaſes all his 


(k). 423 (f). 
Ante 596. and 
ſee the Books 


a Penalty, as in 39 H. 6. 35. 5. with Warranty annexed to the Land, he may grant it over, there cited In th 


Right to the Reverſioner, the Queſtion is, if the Rent ſhall be extinct. “ And if two Tenants in , 8. p. * 1 
common or ſeveral Tenants grant a Rent of 205. to A. this ſhall be a ſeveral Grant of 205. by 149(i), and tee 


each of them, and therefore by a Releaſe to the one the Rent ſhall not be extinct as to the other. 


the Boss there 
cited ,nthe Mar- 


And ſo ſome think it ſhall be in the principal Caſe, for, their Eſtates being ſeveral, the Grant gin. 
8 B ſhall 
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ſhall enure ſeverally, and then the Releaſe of the Gratitee to him in Reverſion ſhall not extinguiſh 
the Rent of him in Poſſeſſion, becauſe the Poſſeſſion is not charged wich the Rent releaſed. And 
if it ſhould be taken as the Grant of the Tenant for Life, and the Confirmation of him in Rever- 
ſion, yet it ſeems that the Releaſe to the Reverſioner ſhall not extinguiſh the Rent, as to him in 
Poſition, becauſe altho? he purchaſes the Reverſion, he ſhalt have the Rent during the Life of 
the Tenant for Life. And if they be ſeveral Grants, a Releaſe to the Tenant for Life will not 
extinguilh the Rent iſſuing out of the Reverſion, becauſe as to that Charge the Tenant needs not 
to attorn. ....: . | | | 050 . | 
316. If there are two Iſſues of Coparceners, or Heirs in Gavelkind, and one of them has a 
Wife, and dies without Iſſue, and the other endows the Widow of the third Part of the Moiety, 
and afterwards re-infeoffs her of all the Reſidue in Fee, and ſhe takes a ſecond Huſband, who 
| makes a Leaſe according to the Statute of 32 H. 8. and afterwards the other Parcener teleaſes to 
the Wife, and the Huſband dies, ſhe ſhall be bound for two Parts of the whole Land divided into 
ſix Parts, and for the Reſidue ſhe ſhall avoid the Leaſe. For when the Wife was endowed, - yet a 
Præcipe ſhould have been maintenable againſt the Tenant in Dower, and the Heir of the Huſband 
(if he had had Iſſue), and the other Parcener, as in 9 Ed. 4. 14, againſt Tenant by the Curteſy 
N and the other Parcener, and by the ſame Reaſon againſt Tenant in Dower, ſo in 21 Ed. 3. a Scire 
facias brought againſt Tenant by the Curteſy and the other Parcener was held maintenable. Then 
it ſeems that the other could not enfeoff the Tenant by the Curteſy, no more could ſhe the Tenant 
in Dower, in Reſpect of the Unity of the Eſtate as to her Moiety, but ſhe might releaſe, and that 
for the whole Moiety, altho* ſhe had not the whole. As if the one Parcener has Iſſue 20 Daugh- 
ters, and dies, the other may releaſe her entire Part to each of them. But if there are two Join- 
tenants of 20 Acres, and the one makes a Feoffment of all his Part in 18 Acres, there perhaps 
the other cannot releaſe all his Right in the 18 Acres, but only in the two Acres. But if Huſ- 
band and Wife and a Stranger are Jointenants, the Stranger may releaſe all his Right to the Wife 
only, and it ſhall enure accordingly. Then further, it ſeems that, as to the Heir of the Huſ- 
band, for the two Parts ſhe is Tenant in common, altho* ſhe continues in Parcenary with the 
other as to the Moiety of the other, for that is divided, becauſe ſhe has the Freehold only, and 
the other the Reverſion of the third Part of the Moiety, and the two Parts of this Moiety are as it 
were ſevered in the Right of that Part. Quære tamen if ſeveral Actions ſhall be brought againſt 
the Huſband, as there ſhould if the Huſband had been Tenant in common with the other. 

- 317. A. gives White-Acre and Black-Acre to B. and C. viz. the one Acre in Fee, the other in 
Tail, B. aliens Yhite-Acre in Fee, C. aliens Black- Acre in Fee, they die, the Queſtion is, what 
Remedy their Iſſue has. It ſeems that the Iſſue of B. ſhall have a Fermedon for the Moiety of 
Black-Acre, and the Iſſue of C. ſhall have an Entry in the Quibus for the Moiety of White- Acre, 
and a Formedon for the Moiety of Black- Acre; For, firſt, the one Acre ought to be entirely in Fee, 
and the other entirely in Tail, and not by Moieties of each Acre, becauſe the one Acre was given 
in Tail, the other in Fee. Then the Feoffment of B. was an Election for both to have a Fee in 
White- Acre, as if a Rent- Charge be granted to two, and the one diſtrains and avows for himſelf, 
and makes Cognizance for his Companion, this is a peremptory Election for both never to have 
an Annuity, altho' he ſurvives, ſo here. Then the Feoffment of B. was a Diſſeizin to C. for the 
one Moiety, whereof an Entry in the Quibus is given to the Iſſue, and conſequently the entire 
Tail is in Black. Acre, whereof the Feoffment of C. for the one Moiety is a Diſcontinuanee to his 
Iſſue, and for the other Moiety being a Diſſcizin to B. the Iſſue can have no Action anceſtrel but 
a Formedon. Others think that the Election of the one for the Inheritance is not peremptory to 
the other, as it ſhall be for Chattles, as if 1 give one of my Horſes to two, and one of them 
makes Election, this is peremptory to the other. | x'f1 

318. If Land is given to A. and to his Heirs Males, Sc. as long as he has Iſſue Female of 
bis Body, and A. dies, leaving Iſſue a Female, his Wife is endowed, and afterwards the Daugh- 
ter of A. dies without Iſſue, the Wife ſhall loſe her Dower, for there is a Diverſity between aCon- 
dition in Deed and a Condition in Law, for if Tenant in Tail dies without Iſſue, his Wife ſhall 
have Dower, becauſe this is a Condition in Law by which the Eſtate is ended ; but here it is a 
Condition in Deed, for if the Gift had been made upon Condition that if A. had died without Iſſue 
Male, Sc. it had been a clear Caſe that the Wife ſhould have loſt her Dower, and when he ſays, 
« as long as he has Iſſue Female,“ this is all one Sentence, and pronounced in divers Parts. But 
if Land be given to A. in Tail, upon Condition that if he dies without Iflue the Donor ſhall . 
re-enter, there the Wife of A. ſhall not loſe her Dower, for the Condition does not take Effect 
until the Eſtate is firſt determined by the Condition in Law, upon which Determination ſhe is 
dowable. 7 | 
319. It a Man has Land by Deſcent on the Part of the Mother, and makes a Feoffment to his 

Father in Fee, upon Condition to be performed on the Part of him or his Heirs, and the Father 

dies, ſo that rhe parte deſcends to him in Fee, now the Condition is extinct, altho' he dies with- 

out Iſſue, becauſe altho' he had the Land on the Part of the Mother, yet the Condition, being a 
new Thing, goes to the Heirs on the Part of the Father, as in Caſe of a Feoffment of Land in 
Borough-Engliſh in Fee upon Condition, the eldeſt Son ſhall enter for the Condition broken, as 
the Heir Male ſhall do upon a Condition to the Female. And foraſmuch as the Condition in the 
firſt Caſe is now deſcendible to the Heirs on the Part of the Father, and they have not the Land 
by Deſcent, therefore this is an Extinguiſhment of the Condition, But on the other Hand, if 
Land deſcends to the Son from his Father, and he makes a Feoffment thereof to his Mother in 
Fee upon Condition, and the Mother dies, and afterwards the Son dies without Iſſue, the Heir on 
the Part of the Father ſhall perform the Condition, and the Heir on the Part of the Mother ſhall 
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have the Land in the mean Time, as if a Man his @ Seignioty on the Patt of His Father, and a 
Tenaney on the Part of his Mother, and dies without Iflue, the Seigniory mall go one Way; 
and the Tenancy another, and if the Condition had been broken in the Life of the: Mother, it 
had been all one, vig. the Heir on the Part of the Father might have entered, for the Son is not 
remitted by the Deſcent. The Cafe was, that affer ſuch Entry the Son granted à Rent-Charpe, 
and died without Iſſue, if the Heir on the Part of the Father Hould hold it diſcharged ? And it 
ſeems that he ſhall, by Carlin Reader. 94 2 n it. e | 
320. If Land be given for Life, upon Condition that if the Leſſee has no Iſſue during his Life, 
then it ſhall remain to J. S. in Fee, and he dies without Iſſue, the Remainder is void, for altho 
the Remainder might commence upon Condition, yet the Condition ought to be performed in 
the Life of the Tenant for Life, and that it could not be here. But if the Condition was, that 
if he has Iſſue during his Life, that then it ſhould remain over, there the Remaindet ſhould be 
good, if he has Iſſue, ſo there is a Diverfity. See 7 H. 4. 6. a Rent granted to one for the Life 
of A. Remainder to the right Heirs of A. this cannot be during the Life of A. and yet the Re- 
mainder was awarded good, becauſe it veſted at the ſame Inſtant when the firſt Eſtate was determined. 
32 1. If Tenant in Tail is diſſcized, and releaſes to the Diſſeizor with Warranty, and after 
wards is attainted of Felony, and has a Charter of Pardon, and dies, it ſeems that this is a Diſ- 
continuance, for if he had purchaſed the Land after his Pardon, it ſhould have deſcended to his 
Heir, which proves that the Blood between him and his Heir is not corrupted, as it is between 
him and his Anceſtor, and then inaſmuth as the Warranty was in eſe at the Time of his Death, 
there 1s no Impediment to its deſcending. But if Tenant in Tail, who has a Warranty annexed 
to his Eſtate, be attainted of Felony, and executed, many think that his Iſſue ſhall not inherit 
the Voucher for the Warranty, altho' he has the Land, for the Warranty is out of the Statute de 
donis conditionalibus, which ſpeaks of Lands and Tenements given upon Condition; * but Plowden , t the O. 


thinks otherwiſe, and that by the Equity of the Statute this is preſerved as well as F Charters, pinion of Pl.no- 
21 H. 6. 2. 4. Per Markham. et 9 H. 6. 60. b. Cott. as to Charters. | r 
322. A Man makes a Feoffment to a Feme- Sole, with a Letter of Attorney to make Livery Caſe 2 (a). Co. 
of Seizin, and afterwards the Feoffor intermarries with the Feoffee, and they are divorced, the $.9222392-b- 
Queſtion is, if the Attorney may make Livery ; it is countermanded. & 185. 
323. Tenant for Lite with Remainder over in Fee makes a Gift in Tail, Remainder in Fee, + s. p. Plows, 
he who had the firſt Remainder releaſes all his Right to the Donee in Tail, not ſaying ard to his 1 Caſe 
Heirs, and afterwards grants a Rent-Charge to a Stranger out of the Remainder in Fee, and dies, 15 
the Donee dies without Iſſue, the Heir of him in Remainder enters, if he ſhall hold it charged is 
the Queſtion, for if he'be remitted to the ancient Right, then the Land is diſcharged againſt 
him. And ſome think that the Releaſe cannot give to the Releaſee the Right in Fee which the 
Releaſor had, for then in a Manner he might releaſe to himſelf; and if the Releaſe enures but as 
a Confirmation, then without Queſtion the Heir ſhall be remitted, and ſhall hold it diſcharged. 
But if the Remainder had been limited in Tail-to him who had the firſt Remainder in Fee, Re- 
mainder over in Fee, then the Releaſe ſhould have enured to the firſt Eſtate-Tail, and to the Fee, 
and then if the laſt Fee be forfeited, the mean Remainder is eſtabliſhed, and ſo the Releaſe enures 
ro himſelf. But as to the other Point which may be moved, viz. if the Remamder be good to 
him who had the Remainder before, ſeeing that it is out of him and in him all at one Inſtant, it 
is good enough without Queſtion. | | | 0 
324. If a Man leaſes two Acres for Years, rendring Rent, upon Condition performable by the 
Leſſee to have Fee in one Acre, not naming in which Acre, and he makes Livery in both, as he 
ought, and afterwards the Leſſee performs the Condition, the Queſtion is, what Rent the Leſſor 
ſhall have, for it is conſiderable whether it ſhall be apportioned, ſeeing that Part of the Reverſion, 
to which the Rent is united, is now in the Leſſee by an Act which hath Relation, fo that it may 
now be ſaid that no Rent was ever teſerved for that Acre, but for the other Acre only, which 
ſeetns to be of the ſame Effect as if the Gift had been of two Acres, the one in Fee, the other for 
Yeats, rendring Rent, in which Caſe the Rent ſhall be only of the one Acre, becauſe he may diſ- 
train of common Right, and out of the other Acre there is no Remedy but after Seizin. Alſo in 
the firſt Caſe if the Leflor will diſtrain in the one Acre, the Leſſee may take his Election, and 
ſay that he has a Fee in it, and fo exclude the Leſſor. But if the Leſſor had appointed the Acre 
in certain, then the Matter in Queſtion ſhould only have been upon the firſt Point. 
325. If one diſſcizes another to the Uſe of J. S. and the Diſſeizee releaſes to the Diſſeizor, 
yet J. S. may agree to the Diſſeizin, for the Title is not taken away by the Releaſe, any more 
than a Condition ſhould be, or a Rent-Charge granted by him, or if he had covenanted to be 
ſeized to a Uſe executory upon Marriage, ſuch Uſe ſhould not have been taken away by the Re- 
leaſe. But if there had been two Diſſeizors to the Uſe of J. S. and the Diſſeizee had releaſed to 
one of them, this had taken away the whole Title to the Uſe, cauſa patet. So if Tenant for Life 
releaſes to his Diſſeizor, this does not reſtore the Reverſion, but if he releaſes to one of the Diſ- 
ſeizors, it is otherwiſe. | : 
326. The Son leaſes to the Father for Life, who leaſes to A. for Life, Remainder in Fee to the 
Son, the Son grants a Renmt-Chargt out of the Remainder, and then releaſes all his Right in the 
Land to A. and his Heirs, the Father and A. die, the Queſtion is, if his Iſſue ſhall hold it 
charged. Firſt, it ſeems clearly that the rightful Fee is diveſted, and the wrongful Fee veſted, 
in the Son all at one Inſtant. As if Tenant in Tail leaſes for Life, the Inheritance of the Tail is 
diveſted, and the Fee- Simple veſted, all at one Inſtant. So if the Huſband makes a Leaſe for 
Life of the Land of the Wife, the Fee, which the Huſband had in Right of his Wife, is diveſted, and 
the new Fee in himſelf in his own Right is veſted, at the ſame Time. So is it in the principal Caſe. 
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Then when the Rent was granted out of the Reverſion, it Was all one as if it had been-granted 
out of the Remainder, becauſe the Reyerſion and | Remainder are but one Thing in Sybltance, 
viz, terra revertens, and when the Son releaſed his Right to A. and his Heirs, this did not enure 
as an Entry and Feoftment, becauſe A. was in by Title without Diſſeizin, and then that did not 
give him the Remainder as if he had releaſed to him all his Eſtate in the Land, or as if he had 
releaſed all bis Right, habendum the Land in Fee, for there the Fee paſſes, but here he had both 
a Right and Eſtate, and then a Releaſe of the Right ſhall not enure to the Eſtate. Further, ſome 
think that the Right in Fee could not merge in the Eſtate for Life, and in the Remainder it could 
not merge, for then he releaſed in Fact to himſelf. But if a Woman Diſſeizoreſs leaſes for Life, 
and aſterwards marries with the Diſſeizee, who releaſes in Fee to the Tenant for Life, there it 
ſeems that the Fee merges in auter droit, for the Benefit of the Eſtate in Fee, in the Reverſion. 
Then, if the Releaſe does not perfect the Remainder, does the Grant of the Rent, which is an 
Aſſent of the Remainder, ſo inſeperably conjoin the Remainder, and the Rent, and the Right, 
that the Right ſhall be merged in the Eſtate for the Preſervation of the Rent? And it ſeems that 
it does not, for if the Diſſeizee takes an Eſtate in Fee from him who has the Land by Deſcent, he 
agrees to it, and yet if he dies feized, his Heir ſhall be remitted, and ſo the Rent-Charge 
avoided. . But ſome think that inaſmuch as by the Grant of the Rent-Charge he has agreed to the 
Remainder, and ſo to the Livery, he can never enter upon the Tenant for Life, nor do any Wrong 
to him, and then the Releaſe gives the Remainder, and ſo the Land is charged. | od ; 
327. If the. Tenant holds of the Lord as of his Manor of Dale by Fealty and 205. and the 
Lord leaſes the Manor for Years, rendering 405. with Attornment, and afterwards the Leſſor 
releaſes all his Right to the Tenant, the Queſtion is, if the Rent of 405. ſhall be apportioned. 
For firſt it ſeems that by the Releaſe the Tenant is diſcharged of 20 5. as well againſt the Leſſee 
as againſt the Leſſor, becauſe now the Tenant holds of the Lord Paramount, ergo he does not 
hold of the Leſſee, for he gannot enter and hold one and the ſame Land of two ſeveral Lords. 
Alſo it ſeems that the Rent of 40s. was payable as well for the Services as for the Demeſns, 
altho*” no Diſtreſs. could be taken in the Demeſns for it, as in the Caſe of 12 f. 13. of Sheep. 
Bur the laſt Point is, inaſmuch as the 205. are loſt not by Title paramount, but by an Act of late 
Time, and that by the Leſſor, if now it ſhall be apportioned or not? See the Cafe of the Dean 
of Windſor in an Action of Debt 21 H. 7. 6. 6. 14 E 9h 4k i 8, 
328. The Lord in Gavelkind has Iſſue two Sons, the Tenant alieps in Mortmain, the Lord 
dies, the eldeſt Son enters into both Parts, firſt, it ſeems that the Seigniory ſhall deſcend as the 
Tenancy, and alſo that the Title of Entry ſhall deſcend within the Year. But it ſeems that when 
the Land (admitting a Licenſe had been obtained) is aliened in Mortmain, now the Cuſtom is tx- 
tinct, and the Land remains at the Common Law, and by the ſame- Reaſon the Seigniory ſhall 
deſcend to the eldeſt Son; and it is not like as if the Alienation had been upon Condition, or as if 
the Corporation had been the Diſſeizors of it, for there upon the defcating.of the Eſtate, the Cuſ- 
tom is revived, but here the Eſtate is not defeaſible, and therefore the Cuſtom' is extin&t, © Fur- 
ther, it ſeems that the Livery here is not diſproved, for if the Aliences in Mortmain had had a 
Rent Charge before, and the Lord had entered, yet the Rent had been extinct, otherwiſe upon a 
Diſſeizin and Re- entry by the Diſſeizee. And if Tenant for Life aliens in Fee to the Grantee of 
Rent in Fee by his Leſſor, and the Leſſor enters for the Forfciture, the Rent is revived, the Di- 
verſity is apparent. And in the firſt Caſe the Lord claims under, which proves that in that Caſe 
the Alienation is affirmed, and then it had extinguiſhed the Cuſtom, and ſo made the eldeſt Son 
inheritable to the Seigniory. | "OE "Th 3 5 
329. If one Jointenant leaſes his Part for Vears, and a Stranger enters, claiming the Moiety of 
the other, who waives the Poſſeſſion, it ſeems that this is a Diſſeizin to him, notwithſtanding that 
the Termor continues in, becauſe they were Tenants in common, and notwithſtanding. that he in 
Reverſion, who had a joint Freehold with him, continues in Poſſeſſion. thereof by Force of the 
Poſſeſſion of the Leſſee. But on the other Hand, if the Termor had waived the Poſſeſſion, and 
the other had continued in, it ſeems that he in Reverſion could not have been out of Poſſeſſion, 
becauſe his joint Companion held himſelf in. Ste unn as 3 
330. If the Tenant vouches the eldeſt Son as Heir to the Warranty, and the youngeſt as Heir 
to Land in Borough-Engliſh, and the eldeſt vouches over, the Queſtion is, how the Recovery 
ſhall be againſt the Vouchee, viz. if the eldeſt or the Joungeſt: ſhall have the Recompence in Value. 
For the youngeſt loſes the Land, rendering in Value to the whole, and if the eldeſt ſhould have 
the Recompence, it would be very unreaſonable, becauſe he loſt nothing, * for by the Law the 
Tenant ſhall never ſue Execution in Value againſt the Vouchee, until the Demandant has ſued 
Execution againſt him, and here Execution was never ſued againſt the eldeſt, for he has not the 
Land by Deſcent, and the youngeſt has not the Warranty by Deſcent, altho' he has the Land, 
and therefore he cannot vouch by Reaſon of the Warranty, and then to ſay that he ſhall recover 
in Value by Reaſon of a Warranty to which' he is not privy, and which he cannot deraign, would 
be very hard. Quære how the Recovery in Value ſhall be, and quære if an Action of Debt ſhall 
be maintenable againſt the Heir and his younger Brother in Borough-Engliſh, where the eldeſt 
has nothing by Deſcent, as it ſhall be againſt the Heir in Gavelkind : And it ſeems that it ſhall 
not, for in Gavelkind he may have a joint Judgment againſt all, and not againſt the eldeſt in the 
other Caſe, becauſe he has nothing whereof it may be levied, guod Nota. 133 
331. If a Donee in Tail to him and the Heirs Males of his Body, and for Default of ſuch Iſſue, 
to him and the Heirs Females of his Body, makes a Leaſe for Years, rendering Rent, and dics 
without Iſſue Male, and the Female accepts the Rent, ſhe ſhall be bound thereby, inaſmuch as 
the Leaſe was derived out of both the Eſtates, and ſhe came by Deſcent to the Eſtate, Sc. my 
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if the Heir Male had made the Leaſe, and had died without Ifue, the Heir Female could not 
have made it good by Acceptance. ; | 


* 


332. If the one Acre is given to the eldeſt Daughter in Frank-Marriage, and the other in Fee 


deſcends to the other Daughter, viz. to the youngeſt, the Queſtion is, how ſhe ſhall deraign the 
Warranty for it, or if ſhe ſhall have Aid. 


333. If the Tenant enfeoffs the Lord to the Uſe of J. S. or if the Lord of a Manor enfeoffs 
the Tenant of the Manor to the Uſe of J. S. in Fee, the Queſtion is, if the Seigniory remains. 
Note the Cauſe. | | 

334. If a Man leaſes for 40 Years upon collateral Condition, and the Leſſee makes a Leaſe for 
20 Years, and afterwards ſurrenders to the Leſſor, ſome think that the Condition is extin& for 
the Reſidue, becauſe he has Part of the Eſtate by his own Act, ſo that if he te- enters, he ſhall 
not be in the ſame Plight as he was before, inaſmuch as he ſhall not avoid the whole Eſtate. 


For if the Leſſee for 40 Years had granted a Rent-Charge, now for the 20 s 5 ſurrender'd, he 


ſhould never have avoided it. For if Feoffee upon Condition makes a Le r Lite, and after - 
wards the Feoffor releaſes the Condition to him in Reverſion, the Eſtate for Life is diſcharged of 
the Condition, and it ſeems to them to be all one, and that the Eſtate for Life is diſcharged, whe- 
ther it be a Releaſe in Deed of the Condition, or a Releaſe in Law, viz. it he had had the Rever- 
ſion by Grant. As if the Iſſue in Tail, who has a Cauſe of Formedon upon a Dilcontinuance in 
Fee, accepts from the Diſcontinuee the Reverſion upon an Eſtate for Lite made by the Diſconti- 
nuee, now he ſhall not have a Formedon, for ſuch Action is to recover the Inheritance, and the 
Tenant for Life has not the Inheritance, but the Iſſue in Tail himſelf has it by his own Ac- 
ceptarice, and then inaſmuch as he cannot recover the whole Eſtate which was diſcontinued, his 
Action is gone. So ſhall it be of a Condition, if he cannot have the whole Eſtate again; but 
ſome put a Difference between a Condition and a Right, as to this Purpoſe. And Note, if the 
Feoffee in Fee upon Condition leaſes for Life, a Releaſe of the Condition to the Tenant for Life 
extends to the whole Condition againſt the Feoffee in Fee, as it ſhall do of a Right, or a Rent. 
And it ſeems clearly that if there be Feoffee of two Acres upon Condition, and the Feoffor releaſes 
the Condition in the one Acre, this being collateral, it ſhall remain in the other Acre, as it ſhall 
be in Caſe of a Warranty annexed to two Acres, which, tho' releaſed in the one, yet remains in 
the other, for the Condition is ſeveral for each Acre as the Right, is, and therefore it ſhall remain 
in Part of the Land as the Right ſhall do, notwithſtanding the Releaſe. But if the Condition 
be made by two, or to two, theie a Releaſe made by the one or to the one ſhall extinguiſh the 
whole Condition, as it ſhould a Warranty. But if one has two Acres, the one to him and Heirs 
. Males, Sc. the other to him and his Heirs Females, Cc. and he leaſes them for Years, rendring 
Rent upon Condition, and dies, leaving a Son and a Daughter, there the Condition remains to 
the Son for the one Acre; and is extinguiſhed for the other Acre; and if the Leſſee for Years 
rendring Rent with Re-entry ſurrenders the one Acre, the Condition remains for the other Acre. 
Nota. | 

335. If A. leaſes for Years to B. to commence at Michaelmas, and before the Day he enfeoffs 
B. in Fee, and B. dies before the Day, and his Heir enters, the Queſtion is, if the Executor may 
enter upon the Heir. £7 | 

336. Feoffee with Warranty is diſſeized by the Feoffor, who dies ſeized, the Feoffee ouſts the 
Iſſue, who brings a Writ of Right, and the Miſe is joined upon the mere Right, and the De- 
mandant is bar'd, the Queſtion is, if the Feoffee, being impleaded by a Stranger, ſhall deraign 
the Warranty againſt the Iſſue. 

337. There are two Jointenants for Life of two Acres, and the Land is confirmed to them in 
Fee to Uſe, viz. the one Acre to the Uſe of one, and the other Acre to the Uſe of another, in 
Fee, now it ſeems that they are ſeveral Tenants of the Freehold of the ſeveral Acres, for the 
Freehold is merged by the Confirmation in Fee to Uſe, and is become according to the Uſe, as if 
it had been before the Statute of 27 H. 8. for at that Time it Tenant for Life to his own Uſe 
had accepted a Confirmation in Fee to the Uſe of another, thereby he had the Freehold to the 
Uſe of the other, as a Condition or Rent annexed to the Reverſion charges the Freehold alſo, 
when the Freehold and Reverſion are conjoined by the Act of the Party. 

338. If after the dying ſeized of the Diſſeizor the Diſſeizee abates, or diſſeizes the Heir of the 

Difſſcizor, againſt whom the Wife of the Diſſeizor brings a Writ of Dower, and recovers by Con- 
feſſion, as ſhe ſhall do of Right in both Caſes, the Queſtion is, if the Diſſeizee may enter upon 
her, as he might if ſhe had recovered againſt the Heir of the Diſſeizor. 

339. A. diſſeizes B. of 20 Acres in C. B. brings a Writ of Entry upon a Diſſeizin in 10 
Acres, and recovers againſt A, and afterwards comes upon the Land, and enters into one Acre 
in the Name of all recovered, and thereof preſently enfeoffs D. who enters into the other 9 Acres, 
and for thoſe ꝙ Acres A brings an Aſſize, it ſeems to be maintenable, becauſe by the Entry of B. 
into one Acre, in the Name of all that were recovered, nothing was veſted in him but that 
Acre only, for it was not a Determination of his Election which 9 Acres he would have, becauſe 
it was not certain, and then nothing paſſed by the Feoffment but the one Acre only, for the 
Feoffee being a Stranger ſhall not make Election, which always goes in Privity. 

340. A. leaſes for 20 Years to commence preſently, and afterwards leaſes for 40 Years to C. 
to commence after the End and Determination of the firſt Leaſe by whatever Manner, and then 
leaſes to the firſt Leſſee for 30 Years, it ſeems that the Leaſe of C. ſhall not commence preſent- 
ly, becauſe there is nothing which extinguiſhes or avoids the Leaſe but only the taking of the 

: ſecond Eſtate, and here the Leaſe of C. is an Impediment to the Commencement of the ſecond 
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\ Eſtate, becauſe his Leaſe is to commence before it, for which Reaſon it ſeems that the firſt Leaſe 
continues and is not determined. —_ | 

vide et Nota 341. A Parſon leaſes for 20 Years to A. and the Patron and Ordinary confirm it for 10 Years, 

Feerd's Caſe it ſeems that inaſmuch as it is one entire Thing, it cannot be confirmed in Part only, but the Con- 

Shich ſeems firmation ſhall go to the whole, as the Confirmation of the Diſſeizee to the Diſſeizor; tamen 

_— * quere, for the Aſſent of the Patron cannot be reſembled to that. | | 

Latitude it i: 342. Tenant for Life leaſes for Life, Remainder to his Leſſor and a Stranger in Fee, are they 

here laid doun. Jointenants, or how ſhall it enure? It ſeems that the Stranger ſhall take the whole, for he can- 

b Dy. 10. fl. not give a Fee in any Part to him who had the Fee before,“ as if the Tenant in Tail enfeoffs the 

. 17G Donor, he does not give him the Fee, and then foraſmuch as the Leſſor ſhall take nothing, the 

2. B. R. Har other ſhall take the whole. As if one Jointenant enfeoffs his Companion and a Stranger, the 

— 7. Stranger ſhall take the whole. And if in the principal Caſe he had made a Leaſe pur auter vie, 

Lord Mansfild Remainder ut ſupra, there perhaps it would have enured jointly ; but here the Limitation of the 

Ei Fee made the Wrong, and it cannot be a Wrong where it was limited to him that had it before, 

Littleton, Fitz. and here it is for the Benefit of the Leſſor, if the other ſhould take the whole, for then his 

28. Bro . Action remains, yet if he brings his Action for the whole, it is a Diſagreement to the 

Litt. F 625. Whole. | : 

Flows, 560(b). 343. Feoffee upon Condition, w the Condition broken, is diſſeized by two, and the Feoffor 
releaſes to one of them, quære how it ſhall enure, whether to purge the mean Diſſeizin, or to 
enure by Way of Entry and Feoffment for the whole, or otherwiſe. | 

344. A Legacy is bequeathed to J. S. and the Executor delivers it upon Condition, the Queſtion 
is, if it be good; it ſeems not. 

345. Tenant in Tail of a Seigniory purchaſes the Tenancy, and thereof, before the Statute 
of Quia emptores terrarum, makes a Feoffment, rendering a new Rent, and dies, having Iflue, 
it ſeems that the Iſſue ſhall not have Election to have the one Seigniory or the other, but muſt of 
Neceſſity have the latter Seigniory, for that fuſpends the former. As if the Lord in Tail pur- 
chaſes the Meſnalty in Fee, the Iſſue of him in whom both are ſuſpended cannot diſtrain for the 
Rent of the Seigniory, and chuſe to have it by Deſcent, for the Meſnalty by Deſcent caſt upon 
him is not waivable, for, notwithſtanding any Act which he may do to waive it, yet the Free- 
hold and the Fee remain in him before any other has it by Pernancy, but it ſeems that if any one 
takes it before the Iſſue does any Act ro ſhew that he will diſſent to it, then he may diſtrain for 
the Seigniory, but not after. As if Tenant in Fail of a Seigniory purchaſes the Tenancy, and 
dies, the Iflue may diſtrain, if any other enters into the Land before him, but if he enters, and 
then another ouſts him, he cannot afterwards diſtrain for the Seigniory. So in the other Caſe 
the Seigniory newly reſerved is as a Meſnalty, and therefore the Election of the Seigniory can- 
not be waived of that Meſnalty. But if the new Seigniory had deſcended to the eldeſt Son, and 
the Seigniory in Tail to the ſecond Son as Heir in Tail to his Father and Mother, there the 
eldeſt Son ſhould have been Meſne, and the youngeſt might have diſtrained; but if the ſecond 
Son was Tenant in Tail of the Seigniory, as aforeſaid, (and for Default of ſuch Iflue begotten 
on the Body of the Huſband and Wife, the Remainder to the right Heirs of the Body of the 
Father) and afterwards the Father makes the new Seigniory, there the Seigniory in Tail is ut- 
terly extinct, and the Tenant is diſcharged of it for ever, Cauſa patet. And this is a good Caſe 
for Argument. 4 

346. If Tenant in Tail of a Manor, to which a Villain is regardant, leaſes to the Villain for 
21 Years, rendering Rent, according to the Statute of 32 H. 8. and dies within the Term, the 
Queſtion is, if the Iſſue being remitted to the Freehold of his Villain may enter into the Manor, 
and ouſt the Villain. And herein it is to be conſidered that if the Statute ſhall be intended to 
reach to the Eſtate demiſed, he ſhall not avoid it, but if there be any other Imperfection in any 
Reſpect or Title, then he well may, 

347. If A. dies, having two Daughters, and the eldeſt gives Land to the youngeſt, and to 
the Heirs of the Body of the Father begotten, it ſeems that an Eſtate for Life only paſſes, be- 
cauſe the Donor is one of the Heirs, and it cannot be an Intail in her of her own making, and 
it cannot enure to the other, becauſe ſhe is not Heir, but half Heir only, and therefore foraſ- 
much as the Name is entire, ſhe cannot take the Eſtate ; but if it had been given to the youngeſt 
Son, the eldeſt being born out-of the Realm, ſuch Gift ſhould have gone to him. 

348. The Iſſue in Tail within Age, having Cauſe of Formedon, accepts of the Diſcontinuee 
a Bargain and Sale by Deed inrolled, it ſeems that he ſhall not be remitted, as he ſhould upon a 
Feoffment, becauſe he is in by Reaſon of the Poſſeſſion conveyed to Uſe, which he ſhall have 
in the ſame Degree as he had the Uſe. So, it ſeems, if he be within Age at the Time of the 
Bargain and Sale, and the other dies, and afterwards the Deed is inrolled, he ſhall never be 
remitted. | | 7 

349. The Debtee and another are made Executors to the Debtor, the Debtee recovers againſt 
the other, and afterwards adminiſters with the other who proved the Teſtament, and afterwards 
ſues Execution by Scire facias, if the other ſhall have an Audita querela, and if it ſhall be ſued 
in his Name only, or if the Property ſhall be altered in the Recoveror, or if the Execution be 
diſcharged, or how it ſhall enure? And it ſeems that nothing can ſtay the Execution, but 
by the Execution the Property ſhall not be changed, but he ſhall have. it to the Uſe of the 


— 
— 


Teſtator. 
48. p. Co. Lit, 350. A. ſeized in Fee takes a Wife, and grants a Rent- Charge, and afterwards aliens, and 
33.2. takes back an Eſtate in Fee or in Tail, and dies ſeized, and his Wife recovers in Dower by Red - 


dition, 
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dition, and afterwards ſhe ſurmiſes that the Huſband died ſeized, and prays a Writ to enquire of 
the Damages, as appears in 14 H. 8. 6. in a Writ of Dower, it ſeems that ſhe ſhall hold the 
the Land charged, for by her Prayer ſhe has admitted herſelf dowable of the ſecond Eſtate, be- 
' cauſe of the firſt Eſtate 8 the Grant whereof ſhe was dowable her Huſband did not die 
ſeized, ſo that ſhe has eſtopped herſelf. | 
351. Land is given to a Man and a Feme-ſole, and to the Heirs of the Body of the Woman 
begotten by the Man, they intermarry, and have Iſſue, and afterwards the Huſband aliens the 
Moiety, and dies, and then the Iſſue dies without Iſſue, the Queſtion is, if the Wife may enter 
into the Moiety for a Forfeiture, or not, ſince ſhe could not enter at the Time of the Alienation, 
and allo ſhe is now Tenant in Tail after Poſſibility, in which Caſe ſhe has but a Freehold in 
Remainder, as ſhe had before; but otherwiſe if her Eſtate had been in Tail in Remainder after 
the Eſtate, 45 A/ pl. 6. | | | | 
252. If the Son be Tenant in Tail, Remainder to the Father in Fee, and the Father is bound 
in a Statute-merchant, and dies, ſo that the Remainder deſcends upon the Son, and healiens in Fee, 
or ſuffers a common Recovery, the Land ſhall be bound to Execution prefently. As if the Lord 
recovers in a Ceſavit againſt ſuch Tenant in Tail, the Remainder over being charged, the 
Lord ſhall hold tit charged preſently to the Execution of a Statute acknowledged by him in 
n as it ſhall be to the Grant of a Rent by him, although it was not liable as a Re- 
mainder. | 
353- The Caſe between “ Auſtin and Baker had this Point, viz. 4 Tenant in Tail leaſed for 36 , 
Years, and died, the King, being Donor, had reſerved Chivalry, and this was found by Office,, Vo T T 
and that the Heir was of full Age, whereby he ſued Livery, and afterwards the Heir accepted Flond. 3. 
the Rent, and the Queſtion was, if the Leaſe was avoided, or not, ſo that the Acceptance of 8. P. co. 
the Rent ſhould not bind the Iſſue. And it was ſaid not, becauſe the Primer-Seizin of the King * 
ſhall not take away the Election of the Iſſue, who perhaps had more Benefit by the Rent than 
by the Land, which might be greater, in which Caſe the Leſſce could not waive the Land after 
the Land deſcended to the Iſſue. And if Tenant in Tail takes a Wife, and afterwards makes 
a Leaſe ut ſupra, and the Wife is endowed of the third Part, now ſhe ſhall avoid the Leaſe for 
her Time, but if ſhe dies during the Term, the Leſſee ſhall have the Term againſt the Heir, if 
the Leſſee enters, and pays the Rent to the Iflue, and he accepts it. And if Tenant in Tail 
leaſes for Years, and afterwards takes a Wife, and dies without Iſſue, and the Donor enters, 
now the Leaſe is avoided, but if the Wife recovers in Dower, the Leſſee ſhall. re-enter, and re- 
tain the third Part againſt the Wife being Tenant in Dower, for ſince ſhe claims the Eſtate as 
upon the Continuance of the Tail, ſhe fall not be received to ſay againſt the Leſſee that the 
Tail is determined, becauſe her Dower maintains Parcel of the Eſtate- Tail, and her Dower is 
younger than the Leaſe, and therefore the Leaſe ſhall be preferred. But if the Patron grants 
the next Avoidance, and afterwards he and the Parfon and Ordinary make a Leaſe for Years, 
and the Incumbent dies, he who comes in by the Grantee ſhall avoid the Leaſe, and it ſhall not 
be good againſt the third Incumbent, becauſe the whole Inheritance in the Thing is void by the 
Entry of the ſecond Incumbent ; ſo that this is like the Caſe in 17 Ed. 3. 52. where the Huſ- 
band entered into the Land whereof the Wife levied a Fine as a Feme-ſole, and there the whole 
Inheritance was revoked, ſo here, although the King ſhall avoid it, it is not determined againſt 
the Heir. Another Point in the ſaid Caſe of Auſtin and Baker was this, viz. * it the King ſhall » vide Ploud. 
avoid it, where the Iſſue in Tail who accepts the Rent is attainted of Treaſon. And this was 5860. 
reſembled. to the Caſe where the Iflue levies a Fine with Proclamations to the King, thereby the 
Iſſues are barred, but the King ſhall be in as a Purchaſer, and not as in his Reverter. For if the 
Grandfather is Tenant in Tail, and the Father is attainted of Treaſon, and executed, the Son 
ſhall inherit the Tail as Heir to the Grandfather, and the Iſſues are not diſabled as if the Father 
had been a Baſtard. And it was ſaid that if the Tenant in Tail had entered into Religion, the 
King ſhould not have avoided the Leaſe before made, although it is now become as a Reverter, 
if he who enters has not Iſſue. But as to this Point, Note that the Caſe was ruled for the King, 
and againſt the Leſſee, as appears in + Walſingham's Cale. ; T Plowd, 467 
354. Tenant for Life leaſes for Years, upon Condition to have the Land for the Life of the. 
Tenant for Life, the Leſſce dies, his Executors perform the Condition, yet the Freehold ſhall 
not accrue to them, for when the Leſſee for Years died, the Condition was gone, for the Exe- 
cutors are not able to perform a Condition to encreaſe a Freehold, as they may a Condition to 
encreaſe a Term, becauſe the one is teſtamentary, and the other not, and therefore the Executors 
are privy to the one, and not to the other. : 
355. Tenant for Life of a Seigniory purchaſes the Tenancy pur auter vie, if the Lord releaſes 
to him and his Heirs all his Right in the Tenancy, this ſeems to enure by Way of Extinguiſh- 
ment, but if he releaſes to him and his Heirs all his Right in the Seigniory, this ſhall enure as 
an Enlargement of the Seigniory, So if the Meſne being a Woman intermarries with the Te- 
© nant, and the Lord releaſes to the Wife and her Heirs all his Right in the Seigniory, this ſhall 
enure as an Extinguiſhment of the Seigniory only, and not of the Meſnalty ; but if he had 
releaſed to the Huſband all the Right which he had in the Seigniory, or in the Tenancy, both 
the Meſnalty and Seigniory had been extinct; but a Releaſe to the Wife of all his Right in the 
Tenancy had been void; but if the Lord had releaſed to the Huſband and Wife all his Right | 
in the Seigniory, quære thereof, and it ſeems that it would have extinguiſhed only the Seigniory, 


and not the Meſnalty. DI”; 
6 356. 
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N 356. If the Lord brings an Aſſize of the Seigniory againſt the Diſſeizor of the Tenancy, as 
againſt a Deforceor, as before, and pending the ſame the Diſſeiz ee enters, &c. | 
357. Tenantin Tail, Remainder to his right Heirs, leaſes to the. Iſſue within Age; upon 
Condition to have Fee, and at full Age during the Term he performs the Condition, and after- 
wards grants a Rent-Charge, and the Grantee is ſeized and diſſcized, and brings an Aſſize, and 
pending the ſame the Tenant in Tail dies, it ſeems that the Aſſize, which was well purchaſed, 
is now abated by the Remitter, although the Performance of the Condition was at ful] Age, 
becauſe the Contract, which was the Ground of the Matter, was during the Minority. As if 
an Infant delivers a Deed as an Eſcrow to be delivered as his Deed when he comes to his full 
Age, and receives the Money of the Party to whom, &c. yet he ſhall avoid the Deed: And 
Debt by Executors ſhall be in the Detinet only although it be for Arrearages after the Death 
of the Teſtator ; ſo ſhall it be againſt Auditors aſſigned ro Executors for an Account due to the 
Teſtator. The other Matter in the principal Caſe is,, that inaſmuch as he himſelf has charged 
the Reverſion, and ſo has agreed to the Livery upon the Diſcontinuance of the Tail, yet it 
ſeems that he ſhall avoid the Charge, as well as in the Caſe where he himſelf, upon a Purchaſe 
during the Minotity, takes the Iſſues at full Age in the Life of the Father, which is an Agree- 
ment in Law to the firſt Livery. | _ 28 N 
8. P. Plowd. _ 358. * A Rent is granted in Fee out of Land upon Condition to ceaſe during the Nonage 
x56 (a). Ante of every Heir within Age, the Grantee dies, his Heir within Age, it is adjudged in 24 Ed. 3. 
Le Books there and 5 Ed. 2. Fitz. Dower 143. that the Wife of the Grantee ſhall recover Dower, but Execu- 
_ ods aps tion ſhall be ſtayed; and ſee the Caſes of 12 Ed. 3. and 22 Ed. 3. Fitz. Condition 11, 12. But 
"VN - Nete, in all the Books the Writ of Dower was brought againſt the Tenant of the Land, and 
therefore it ſeems that if overs againſt the Heir within Age, and the Heir afterwards 
dies without Heir, the Tenant of the Land ſhall falſity the Recovery, becauſe ir is not duly 
recovered. Alſo from hence it ſeems that the Wife of the Heir who dies within Age ſhall not 
have Dower, any more than the Wife of a Grantee of Rent to commence Anno domini 1560. 
ſhall, where the Grantee dies before the Day, and yet his Heir ſhall inherit after the Day. So 
if the Condition is, that, during the Eſpowſals of every Heir, the Rent ſhall ceaſe, there no 
Wife ſhall be endowed, and the Reaſon is, becauſe the levying of the Rent is not ſuſpended, 
but the Fee is ſuſpended during that Time, for if it was not, the Wife in the firſt Caſe ſhould 
have Dower againſt the Heir, and not againſt the Tenant of the Land, but the Fee. ſhall ceaſe 
during the Time. As if a Man makes a Fcoffment upon Condition that, if the Rent be be- | 
hind, he ſhall enter and retain the Land, there no Wife of the Feoffee taken after ſuch. Re- 
tainer ſhall ever have Dower, . becauſe the Fee is defeated for the Time, and the Land deſcends 
to the Heir of the Feoffor, and his Executors ſhall not have it; Quære if the Rent be not 
gone, and note the Caſe of 30 Ed. 3. 7. where Debt upon ſuch Retainer lies againſt Leſſee for 
Life, which proves, ut ſupra, and there if he dies, the Land ſhall deſcend to his Heir, and 
an Occupant ſhall not haye it. Notwithſtanding all this, the Wife in the firſt Caſe- ſhall be 
endowed, for the Condition determines the Rent, as if the Grantee had died without Heir, and 
it is not as if the Condition had taken it away with Relation, for there is no Relation here, 
quod nota, for it is a fine Point. And it is put in the Caſes before, that if the Grantee grants 
over his Rent, and the Tenant attorns, the Rent ſhall not ceaſe during the Minority of the 
Aſſignee, and it is the Folly of the Tenant that he would attorn. _ 3 
359. If a Recovery is had againſt Tenant for Life upon a falſe Oath, and he in Reverſion 
dies without Heir, and then the Tenant for Life brings Attaint, and reverſes the Oath and the 
Judgment, the Queſtion is, to whom the Reverſion is recovered. _ | | | 
360. If the Mulier Daughter and Baſtard Daughter make Partition, and the Baſtard dies 
ſeized without Iſſue, the Lord ſhall have, no Eſchear, for if the Lord would ſay that, becauſe 
ſhe was a Baſtard, he ſhall have the Eſcheat, the Mulier ſhould ſay againſt him that ſhe herſelf 
is a Mulier, and therefore entire Tenant in Law; and if the Lord would ſay that they made 
Partition, whereby the Mulier had admitted her to be inheritable, and ſo would take benefit of 
the Concluſion, then the Mutter ſhould ſay again, ** *tis true J admitted her to be my Siſter, and 
e conſequently ſhe did not die without Heir, for I, being her Siſter, ſhall be her Heir,” and ſo 
the Lord is clearly eſtopped every Way. 53 | 
361. A Man leaſes for Years, Remainder in Fee, and makes Livery to the Leſſee within 
the View, this Livery is -not good to him in Remainder, becauſe it ſhall never ſerve but for 
n . him who takes it. And if there are two Leſſees for Years, Remainder over in Fee, and 
83 4 Livery is made to the one only, many think that this is not good to the Remainder over in Fee. 
. 4 So if it is made to one Attorney, where there are two jointly. And if a Leaſe be made to A. and 
Name of both, B. upon Condition that, if A. does ſuch an Act, he ſhall have Fee, and Livery is made to B. 
it ſhall be good only, this will not enlarge the Eſtate of A. for he that took the Livery has no Privity with the 


1 


ps. P. Co. Lit. 
49. b. 


to veſt the 
Remainder ; _ other „as tO that. . 


1 362. A. being ſeized of Rent in Fee grants it to B. for 20 Years from the Time of 
of two joint the Attornment, and dies, and afterwards the Tenant attorns, the Queſtion is, if it is a good 
Attornies —.— Grant 

ive Livery for . : 7 | 3 1 
— 8 * 363. A Mad deviſes certain Rent out of the Manor of Dale to his Wife for Life, in Conſi- 


22 2 deration that ſhe ſhall have no Jointure, and dies, and the Wife recovers by Default in Dower 


only. the third Part of the Land, ſhe ſhall have the entire Rent out of the two Parts, becauſe the Re- 
4s. P. Co. Lit. covery is upon good Title, for a Deviſe cannot be averred to be for a Jointure within the Statute 
> of 27 H. 8. becauſe at that Time neither Land nor Rent were deviſeable, and foraſmuch as 


ſhe was diſcovert when the Deviſe took Effect, therefore it is out of the Words and Equity of the 
Act, 


— 
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Act, cauſa qua ſupra, and then ſeeing that the Title to the Land has a Relation higher than the 
Title to the Rent, the whole Rent ſhall remain. | | | 

364. If two Jointenants make a Feoffment, with a Letter of Attorney to make Livery, and 
one of thee makes a Feoffment and Livery in Perſon, it ſeems that this is a Countermand of 
the entire Livery, becaule the Letter of Attorney was not ſeveral for each of them, but Joint 
for them both, and therefore being countermanded by the one it ſhall be void as to the 
other. | 

365. A. deviſes Land to one for Life, Remainder to him who ſhall be his firſt Son, Re- 
mainder in Fee, and dies, and the Tenant for Life aliens in Fee, if he in Remainder irt 
Fee may enter for the Forfeiture, becauſe the mean Remainder ſeems clearly to be 
good, 
Y 366. The Donor diſſeizes the Tenant in Tail, and dies, the Tenant in Tail and che Heir 
who is in by Deſcent leaſe to the Iſſue within Age for Life, Remainder in Fee, the Tenant in 
Tail dies, although the Iſſue is remitted, yet it ſeems that the Remainder in Fee ſhall be good, 
becauſe Livery was once made, and the Remitter came ſubſequent to it. As if the Leſſor diſ- 
ſeizes his Tenant for Life, and leaſes to a Stranger for the Life of the Diſſeizee, Remainder 
in Fee, and the Diſſeizee enters, yet he to whom the Fee was limited ſhall hold it, but in both 
Caſes it is a Reverſion, and no Remainder, Quzre the firſt Caſe. 

367. There are two Jointenants in Fee of a Rent-Charge, a Stranger takes it to the Uſe of 
J. S. one of them releaſes to the Pernor, and the other releaſes to the Tenant, now if by 
the laſt Releaſe he ſhall be deemed in Poſſeſſion ab initio, then the firſt Releaſe to the Pernor 
is void, becauſe the Poſſeſſion of one is the Poſſeſſion of both, and many think that here ſhall 
be an Election afterwards, as if he had granted his Part to a Stranger. And fo if two Diſ— 
ſeizors grant a Rent-Charge, and the Diſſeizee releaſes to one of them, he ſhall hold the whole 


diſcharged, for, as to the Grant of the other, by this Releaſe it is dilcharged, and the Grant 


being but one ſhall be void in all or good in all, and then the Pernor ſhall hold it ſubject to the 
Agreement of J. S. | 


368. Grandfather, Father, and Son Jointenants, the Grandfather grants a Rent-Charge in 
Fee to the Father upon Condition, who grants it to the Son and his Wife, the Grandfather 

releaſes to the Father and Son, and the Son dies, the Condition is broken, and the Grand- 
father claims the Rent, it ſeems that the Wife ſhall hold it diſcharged of the Condition, if the 
Poſſeſſion of the Son (her Huſband) ſhall be an Attornment in Law; but it ſeems that it ſhall 
not, for his Attornment alone without the Attornment of the Father, who was a Jointenant, 
is not ſufficient, becauſe both ought to attorn: But if the Grandfather ſhould have the Rent 
again for the Breach of the Condition, then he ſhould be in of his own Grant, and ſhould be 
both Grantor and Grantee. But if the Father had died in the Life of the Son, it ſeems that it 
would have been a good Attornment in Law.. 

369. A Man has three Daughters, viz. two by one Venter, and the third by another Ven- 
ter, the youngeſt, being ſeized of three Acres, each of equal Value, grants a Rent of 35. to 
the Father in Fee, and afterwards enfeoffs the ſecond Daughter of one Acre, who dies without 
Ifue, ſo that it deſcends to the eldeſt, and afterwards the Father dies, now the eldeſt ſhall have 
the Rent, but if the ſecond Daughter had enfeoffed the eldeſt of the Acre, then ſhe ſhould have 
had nothing; for in the firſt Caſe ſhe has the Land by Deſcent and the Rent alſo, in which 
Caſe by the Deſcent of the Land the Rent ſhall be apportioned, but in the other Caſe ſhe has the 
Land by Purchaſe, in which Caſe the Rent-Charge ſhall be extinct, whether ſhe has the Rent by De- 
ſcent, or not, and whether the Purchaſe was before the Deſcent, or after. And if a Man has a Rent- 
Charge of 20 5. out of 20 Acres, each of equal Value, and one of the Acres deſcends to his Wife, it 
ſeems that the whole Rent is ſuſpended, for it cannot be apportioned when he is ſeized of Part 
of the Land in auter droit, but if ſhe dies, and he is Tenant by the Curtely, it ſhall be appor- 
tioned, becauſe the Land continues in him by the Act of the Law, which is equal to a De- 
ſcent. And if the Rent be in Tail, and Part of the Land defcends to him in Fee, or if the 
Rent be in Fee, 'and Part of the Land deſcends to him in Tail, there ſhall be no Appor- 
tionment. | 


370. If Land be given to four, habendum the one Moiety to the firſt two in Fee, and the 


other Moiety to the ſecond two in Fee, with a Letter of Attorney to make Livery to the firſt, 


to make Livery to the other according to the Form of the Deed, who makes Livery to the other, 
if the Livery be good to receive it thereby, then it ſeems that they ſhall be Jointenants of the 
Freehold, and the one ſhall have the Moiety, viz. the fourth Part of the whole, in Jointure 
with the one, and the other the fourth Part with the other. But if he ſays, Habendum the third 
Part to each, they ſhall be Tenants in common of the Freehold, becanſe there each has the 
whole Inheritance, as he hath in the Poſſeſſion. And this is like the Caſe in Litt/eton, and as 
if a Man leaſes to four, habendum the one Moiety to the firſt two, and the other Moiery to the 

other two in Fee, there the firſt two are Tenants in common with the other two, and- yet be- 
tween themſelves they are not Tenants in common, and fo are the laſt two: As if two Tenants 
in common die, leaving each two Daughters, the Siſters. as to themſelves, are Parceners of 
the Moieties, but they are Tenants in common of the Entirety. And in the laſt Caſe but one two 
Præcipes quod reddat ſhall be ſued againſt the four, and for the four, but for the two, a joint 
Præcipe ſhall be ſued againſt them and for them. And if the Father has Iſſue two Daughters 
his Heirs, and leaſes Land to them two for their Lives, and dies, ſo that the Rever- 
ſion deſcends to them, and one of them dies, the other ſhall not have the whole by Survivor- 
ſhip, becauſe the joint Inheritance merged the joint Freehold, but in theſe Caſes each has his 


8 D Part, 


* 
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Part, that is, the Inheritance is equal to his Part of the Freehold ; but in the firſt Caſe the joint | 

Gift gives to each the third Part of the whole, and when he limits the Moiety to the firſt two, 

the firſt of that Moiety has but the fourth Part of the whole, which is leſs than the Part li- 

mited before the habendum, and therefore it cannot, for the Repugnancy, take away the Join- 
ture of the Freehold, but the Inheritance is ſeveral, viz. the one Moiety is in Jointure to the 

firſt two, and the other to the other two, ſo that if the firſt dies, the others are in Jointure of 

e the entire Freehold, the Moiety being to the one, and the other to him and the other in Fee not 
| executed, and if the ſecond dies firſt, the other two ſhall be Tenants in common of the Fee and 
Freehold, for their ſeveral Fees in common merge the joint Freehold, as if it had been firſt fo 
| appointed, as in Caſe of a Deſcent to two Tenants in common of the Freehold, they are entire 
= „See Litt. Parceners of the Poſſeſſion. Quære tamen, for Littleton * ſays that if Land is given to two, 
| * and to their Heirs of their two Bodies, they are Jointenants of the Freehold, and have ſeve- 

A With this O. ral Inheritances. | Re | 

pinion agrees 371. * If a Man leaſes a Houſe for Years to an Alien, upon Condition to have Fee, and 
the este. afterwards he is made a Denizen, and has a Licenſe to purchaſe, and then performs the Con- 
2 Leon. 139 dition, it ſeems that the King ſhall not have the Fee, becauſe it has not Relation, as to the de- 
_—_ n veſting of the Fee, further than the Performance of the Condition, although for avoiding of 
8 Charges and Incumbrances it has a higher Retroſpect. For if the Land is held of the King, and 
v Contra Ante the Party has no Licenſe in ſuch Caſe, and between the Leaſe and the Performance of the Con- 
35 dition he has a Pardon for Alienation, yet he ſhall pay a Fine. And it, in the mean Time 
between the Grant of a Reverſion to an Alien and Attornment, he is made a Denizen, the King 
ſhall not have the Land. And if an Alien Diſſeizor be made a Denizen, the King ſhall not have 
the Land, if the Diſſcizee afterwards releaſes to him; but if the Alien be the Feoffee of the 
Diſſeizor, it ſhall be otherwiſe, the Reaſon whereof is, it is a new Purchaſe in the one Caſe, and 
but an Extinguiſhment of a Right in the other. And it ſeems that the Iſſue of ſuch Alien, 
born within the Realm, ſhall be in Ward, during the Life of the Alien, for Land deſcended 
to him on the Part of his Mother, if he be not Heir apparent. And a Man born in England 
cannot make himſelf Heir in ſpecial Tail to a Huſband and Wiſe, whereof the one is an Alien, 
nor ſhall he have an Appeal of the Death of ſuch Father or Mother Alien. But if a Man de- 
viſes Land to an Alien, and he is made a Denizen, and afterwards the Deviſor dies, there he 
ſhall take it clearly, for the whole takes Effect after the Death of the Deviſor. But in the 
principal Caſe, if upon Office finding the whole Matter, the Leaſe ſhould be adjudged in the 
King from the Beginning by Relation, the Condition would be taken away, and then he could 
not acquire a Fee by his Performance of it. But many think that an Alien has Capacity to 
4 Co. Litt, 33. Purchaſe a Leaſe for Years of a Houſe for the Neceſſity of Habitation, but not a Leaſe for 
Ante g 204. Years of Land, nor the Freehold of a Houſe, * And if a Man being ſeized in Fee takes an Alien 
to Wife, and afterwards makes a Feoffment, and then ſhe is made a Denizen, and atter that the 
Huſband dies, ſhe ſhall never have any Dower. 

372. If A. grants a Rent- ſeck to B. and afterwards grants to him by Deed that he may 
diſtrain in the ſame Land, and then B. brings a Writ of Annuity, the Queſtion is, if he 
may afterwards d ſtrain for it. And herein it is to be ſeen whether it be one Rent, or two 
Rents, | 

373. The King is ſcized of a Manor, A. intrudes into an Acre Parcel of it, and builds a 

© Plowd. 546 Houle, the King a'iens the Maror, A. continues, and dies ſeized, the Queſtion is, what Re- 

(4). medy the Alienee has. It ſeems that by the Intruſion and Building A. has not gained any 

f Plowd. 546 *© Eſtate or Poſſeſſ on, for he is not able to have an Action of Treſpaſs againſt a Stranger, * and 

(a), Harcr- 428. an Intruſion does not lie with Continuance, ex quo ſequitur that the Continuance after the Patent 

4 ow: 546 ſealed and delivered gair ed an Eſtate in Fee, and conſequently a Deſcent to the Heir, ard the. 

241, Patentee cannot have a Scire facias upon the Patent, nor a Writ of Right, nor any other Action, 
inaſmuch as he had not Eſplees nor Poſſeſſion, ſo that peradventure it will be a Title, in which 
Caſe the Deſcent ſhall not take away his Entry; as if Land be deviſed to J. S. and a Stranger 
abates, and dies, the Deviſee may enter, becauſe he has no Action. 

374. If a Biſhop makes a Grant in Fee to the King by Deed, which is confirmed by Dean 
and Chapter, and the Deed of the Biſhop is inrolled, and the other not, it ſeems that it ſhall 
bind the Succeſſor, for the Aſſent is to the Decd of the Biſhop, not as a Confirmation, as 
an Abbot may make Livery, where it is the Deed of the Abbot and Convent, ſo in this 
Ca'e of the Aﬀent, the Biſhop may deliver the Deed of him and the Dean and Chap- 
ter. 

375. A. leaſes for 40 Years, provided that if J. S. dies within the Term, then the Term 
ſhall only be for 20 Years, J. S. dies at the End of 24 Years, the Leſſor brings a Writ of 
Waſt in the ſenuit for Waſt done between the 22d and 23d Years, it ſeems to be maintain- 
able, becauſe he was Leſſee for Years at the Time of the Waſt done, for the Leaſe not being 
determined until the Death of J. S. in the mean Time it is a Term, And ſome think that if 
a Rent be granted for 40 Years with ſuch Condition ut ſupra, and he dies ut ſupra, the Tenant 
of the Land may have a Writ of Account for the Rent received after the 20 Years, for now upon 

the Matter the Grant ended after 20 Years. | 
376. If a Man commits Felony, and the Lord grants his Seigniory, and afterwards the 
Man makes a Feoffment upon Condition, and is attainted, and has a Charter of Pardon, and 
then re-enters for the Condition broken, and dies, the Queſtion is, if the Occupant, or the 
Iſſue, or the Lord, ſhall have the Land. 


e Co. Litt. 2. b. 
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of the Rxro Is. 


Abatement of Writs, 


LEAS in Abatement of Writs ought to be cer- 
tain, | Pages 33. 56 

Where a Recovery by nient dedire upon eigne 
Title pending the Writ is no Plea in Abatement, 55 
Where it appears to the Court that the Plaintiff has no 
Cauſe of Action, they ought cx cio to abate the Writ, 
although the Defendant has admitted it to be good, 66. 69. 


| 84, 85. vide 264. 
If there may be a Demurrer in Abatement of the Writ, 


73 
Writs abateable if the Chancellor exceeds his Authority, 
or unduly executes it, in awarding them, 


74 
Writ abateable for Partiality in the Sheriff, ibid. 


W here a miſ-recital of any Thing ſhall abate a Writ, and 
where not, 83, 84, 


Where the Writ ſhall abate by Reaſon of Falſhood, or be- 
ing ill-grounded, | 84 
Where a Writ ſhall abate for the miſ-recital of that which 

is Surpluſage, 709. 81.84 
What ſhall make the Writ to abate in Caſe of the King, 85 


Upon what Pleas a Writ againſt many ſhall abate againſt 
all, and upon what not, 0 


9 
Where upon a Plea in Abatement of Aſſize, the Matter of 

the Plea ſhall be firſt enquired by the Aſſize, before the Point 

of Law ariſing thereupon ſhall come in Debate, 91 


* 


ſhall abate the Writ, 


To what Pleas in Abatement of an Aſſize the Demandant 
ſnall anſwer ſpecially, and to what not, ibid. 


By what Entry into Land, pending a Suit, the Writ ſhall 
or ſhall not be abated, 92,93 


Where the Death of Ceftuy que vie, pending a Writ againſt 


Tenant pur auter vie, ſhall not abate the Writ until an Entry 


made by the Leſſor, 139 
Where in an Action againft Executors, the Death of one 


| 186 
W here Surpluſage ſhall not abate a Writ, 


Where the Writ ſhall abate, when the Plaintiff lays his 


Demand for more than he has a Right to, 424. 
Where two ſeveral Writs being returned at the ſame Day, 
both ſhall abate, [10] 


Abeyance. 


Where a Remainder ſhall be in Abeyance, 25. 29. 35. 554. 
$56. 563 

Where an Eſtate- tail ſhall be in Abeyance, 35 
Where Tenant'in Tail makes a Feoffment in Fee, or 
where he grants over all his Eſtate, the Eſtate-tail ſhall not 
be in Abeyance during the Life of the Tenant in Tail, and 
Why, 5 556. 561.563 
Io what Purpoſe and Intent Things ſhall be in Abeyance, 
556 

For whoſe Benefit and Advantage Things ſhall be in Abey- 


ance, ,and for whoſe not. 503 
The Property of Goods and Chattels cannot paſs in Abey- 
ance, | 504 


A Acceptance. 
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ſelf, are in effect the fame Thing, 
Where an Advowſon appendant ſhall paſs by a Grant of a 
Manor, without ſpecial Words, and where not, 238, 239 


THE TABLE. 


. Acceptance. 
Where Acceptance of Rent of the particular Tenant ſhall 


be an Aﬀent to him in Remainder, ſo that the Leſſor ſhall 
never ouſt him afterwards, | 546 


Acceſſary. See Principal. 
Accord. See Arbi trement. 


Accord without Execution not pleadable in Bar to Tref- 


paſs, 5, 6 
Action of Debt does not lie after the Day upon ſuch exe- 
cutory Accord, 3 
An Accord, which does not import any SatisfaQion for 
the Wrong done, is not good, ibid. 
Where there is an Accord to do divers Things, it is not 
pleadable in Bar to an Action, unleſs it be executed in the 
whole, and not in Part only, before the Action brought, 11 


* 


Where upon Accountants being found in Arteade before 
Auditors, the Auditors ſhall commit them to Priſon preſently, 


or never, k 
Where Adminiſtrators ſhall have Account as well as Exe- 
cutors, | 


Lay not againſt Executors at Common Law, unleſs for 
the King only, & „14 13204422 
Does not lie againſt a Diſſeizor, or other wrong Doer, 542 


Actions, real, perſonal, &c. 


What is the End and Effect of every Action, 36 

A perſonal Action once ſuſpended is diſcharged for ever, 
; . ' ibid, 184 
An Action real does not lie but againſt him that has a 
Freehold, . of £2 87 
Action, how defined, 484 


In what County the Action ſhall be brought upon an An- 
nuity . granted in one County by a Prebendary of a Cathe- 
dral Church in another County, 529, 530 


: Actions on the Caſe. 


Proceſs of Outlawry lay not herein, until the Statute of 


19 H. 7. cap. 9. 228 
| Additions. 
Muſt be given in Indictments as well as other Actions, 
236. 240 
Adminiſtrator. See Executors. 
Admiral. 


I he holds Plea of a Thing done within the Body of a 
County, it is void, and coram non judice, 37 


Ad terminum qui preteritt. 
The Commencement and End of the Leaſe muſt be expreſs- 


| | ed herein, 27 4 


Advowſon. 


An Advowſon may pile by the Grant of a Church, 157 
The Nomination of an Advowſon, and the Advowfon it- 


157. 529. 542 


243. 339 
Agreement, 


Every Agreement ought to be full and compleat, and 
either executed with a Recompence, or ſo certain as to give 
a Remedy for a Recompence, elſe it is only a nude Com- 
munication, 5. 11 

Where Agreements which are at firſt incertain, but may 


| be reduced to Certainty by collateral Circumſtances, ſhall 
_, countervail a certain Agreement from the Beginning, 6. 17 


tee to do the Thing for which it was granted, 


Where Agreements, which are not reduced to Certainty by 
the Parties, ſhall only be deemed a vain Communication and 
Diſcourſe, aud not ſuch an Agreement as will ſupport an- 
Action, 7 

Where the Word ( Agreement) ſhall include every Agree- 


ment, as an Agreement on Condition, 8. 14. 17 
How many Sorts of Agreements there are in the Law, 8 
Where a Conſent to a Raviſher ſhall be: calted an Agree- 


ment, 7 1 ibid. 
Agreements executory, how divided, 9 
Where Agreements, upon which no Remedy is given, are 
void in Law, and ſhall not be good in Bar, 11 
Where Agreements conditional ſhall be good after the 
Condition is performed, but not before, ibid. 
It's Difinition, and whence derived, 13 17 
Where an Agreement upon Condition ſhall not be pleaded, 
unleſs it is ſhewn to be fulfilled, 14 


Where a Freehold may pals from one to another by an 
Aſſent, or Agreement, I 


27. 
Where the ſpecial Agreement of every Man ſhall alter 


the Courſe of the Law, 29 
Where an Agreement becoming impoſſible, by the Act of 


God, or other Accident, to be performed according to the 


Words, ſhall be performed as near the Intent as may be, 
— | 290. 291 
Where an Agreement ſhall be diſſolved and determined by 

the Death of the Perſon to whom the Thing was agreed to 

be done, and where not, 290 


Where an Agreement ſhall not be ſaid to be performed, 


although the Words of it are ſatisfied, if the Intent is not, 


291 

How many Ways Agreements may be made, 308 

What Agreements ſhall bind without Conſideration, and 
what not, 


393, 309 
Aid. 
Where Aid ſhall be had of the King before Iſſue joined, 


though it be not of Lands which he holds in Right of his 


Crown, 216. 221 
ſ Where Parſon praying in Aid of Patron and Ordinary 

all ſay, loa illius Ordinarii 277 

AF — 4. : 

Alienation. 

At what Time the King ſhould have in Fee the Land 

holden of him, for an Alienation without Licenſe, 322 
Amercement. See Jurors. 

Where the Tenant in a Formedin comes the firſt Day, 

and renders the Land, he ſhall not be amerced, 3 


Annuity. 


Annuity pro conſilio impendendo, the Grantee ſhall have a 
Writ of Annuity, without ſhewing that he has given Coun- 
ſel, 7 32 

In a Grant of an Annuity, it is the Part of the Grantor 
to offer the Annuity at the Day, 71 


5 


5 7 

Where an Annuity ſhall ceaſe by the Default of the Gran- 
134. 456 
Annuity pro conſilio impendendo is granted to one who has 
divers Faculties, in what Faculty the Counſel ſhall be ſive. 
| 160 

Annuity granted by reaſon of an Office is determinable 
with the Office, 161. 381 
Where an Annuity is granted, payable at two Days year- 
ly, and the Day laſt named comes firſt, how it ſhall be paid, 
| | | 172 

How an Annuity may be granted by the King, 192 
Where an Annuity, granted for Service to be done to a 
Stranger, ſhall be determinable by the Non feaſance of the 
Service, as well as if the Service was appointed to be done 
to the Grantor himſelf, 455 
Where an Annuity granted to one for Life, for Service to 
be done, ſhall not be determined by the Death of the Gran- 
tor, or of him to whom the Service is to be done, bur the 
Grantee ſhall. hold it for his Life, —_” 
Where an Annuity granted by a Prebendary before In- 
duction is not good to charge the Preben, 528 


| Appeel. 


Appeal. 


Where an Appeal againſt many ſhall not abate, when 
one of the Apellees was dead before the Writ purchaſed, 98 
The Countin every Appeal againſt Principals, is, that every 
Principal wounded the Party, and ſtruck him mortally, but 
theſe are but Words of Form, 3 8 100 
What the Defendant in Appeal ſhall forfeit, if he be killed, 
or only overcome by the Appellor in Battle, 260, 261, 262 


| Father is killed, who ſhall bring the Appeal, 304 
The ancient Method of Execution in an Appeal of 
Murder, | 306 


Appendant and Appurtenant. 


Land cannot be appurtenant to a Meſſuage, in the true 
and proper Nature of an Appurtenance, 85.168. 170 
Where a Thing in Reverſion may be Parcel of, or appen- 

dant to, a Thing in Poſſeſſion, but not e contra, 103 

What Thing may be appendant or appurtenant to, or 
Parcel of, another Thing, and what not, 168, 169, 170 
Where an Averment cannot make that to be appurtenant, 


which the Law will not ſuffer to be appurtenant, 170 are preſent, and is acquitted, may he be atterwards arraigned as 


Where the Word (appertaining) ſhall be taken in the Senſe 
of (uſually occupied with) or (hing to), I70, 171 
here a Franchiſe, or Advowſon, which is appendant to 

a Manor, ſhall paſs from the King by a Grant of the Manor, 
without ſpecial Words, and where not, 238, 239. 243. 339 
Where Things which are appurtenant to others cannot 


be granted away, nor ſevered from the Things to which they 
are appurtenant, 381 


Appropriation, 
| What ſhall be a good Appropriation, 495. 501 
Who is capable of an Appropriation by the Common Law, 
and who not, | 96 
The Effect and Deſign of it in it's original Inſtitution, 
| 5 ibid. 
To what Perſons Appropriations were made at firſt, and to 


whom afterwards by the Corruption of the Times, 496, 497 
Not grantable over, ibid. 


Diſappropriated by the Diſſolution of the Corporation to 


which they are appropriated, 497 501 
Vicar deviſed to ſupply the Defects in the Perſons to whom 
Appropriations were made, 497 
What Perſons ought to aſſent to them, 497,498 
Appropriations made by the Pope alone, as Supreme Ordi- 
nary, formerly good, ibid. 
Where the King may make it without the Ordinary, 


498 
How the Right and Inheritance of the Patron is affected 


by it, ibid. 
Where an Appropriation is made without the King's 
Licence, what is the Conſequence, 499 
At what Time it may be made, 499, 500 
What is the Nature, Effect, and Operation of an Appro- 
priation when the Church is full, 500 
At what Time a Corporation, to which a Church is ap- 
propriated, cannot make a Leaſe for years of the Rectory, 
| | ibid, 

No Diſappropriation of a Church by Uſurpation upon 
the Parſon Imparſonee, | 


500, 501 
Diſappropriated by Preſentation, 501 
Cannot be diſappropriated by any tortious Act againſt the 


Will of the Parſon Imparſonee, ibid. 

Where a Corporation gs ſeized of a Manor, to which an 
Advowſon is appendant, and the Church is appropriated to 
them, and they make a Feoffment or Leaſe of the Manor 
cum pertinentiis, if this ſhall diſappropriate the Church, ibid. 
Tf neceſſary to have expreſs Words in an Appropriation to 
2 Corporation to make them Parſons, or if they may be ex- 


preſſed by Periphraſis, 501, 503 

Arbitrement. 
An Arbitrement without Execution pleadable in Bar to 
Treſpaſs, 6 
Debt lies at the Day upon ſuch an Award, ibid, 
An Award of an Acre of Land not good in Bar of an Ac- 
tion, unleſs delivered, JOS > 
How an Arbitrement ſhall be traverſed, . 5 

2 | 
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82 2 0 upon a joint Submiſſion to Arbitration, between 
0 


1 


of the one Part, and one of the other Part, the Arbitra- 
rs / may make an Award diſtributively between the one 


Party and either of the other two ſeverally by himſelf of 
the other Part, Ep 1", 


Arbitrement made upon a Thing not refer'd is void, 396 


| Archaeacon. 


. Only the Miniſter of the Biſhop, and to what Purpoſe, 528 
Cannot induct a Prebend, 528, 529 


Arraignment. 


= 

He that is indicted for being preſent and abetting a Felony 
may be arraigned, though he that did the Fact itſelf is not 
attainted, | 97, 98. 100 
Where there are many Principals, ſome of whom are pre- | 
ſent, and ſome abſent, and one is indifted as Acceſſary to 
them all, his Arraignment ſhall be ſtaid, until he may be ar- 
raigned as Acceſſary to them all at once, and why, 98, 99 
In ſuch Caſe, if he is arraigned as Acceſſary to thoſe who 


Acceſſary to the reſt who are abſent, in Caſe they ſhould be 
taken, arraigned, and attainted, 


99. 
If reſpiting the Arraignment in ſuch Caſe is Matter of 
Diſcretion in the Court, or of Neceſſity, ibid. 


Arſon. 


One maliciouſly intends to burn the Houſe of A. only, 
and in burning it the Houſe of B. happens to be burat, the 
burning of the Houſe of B. is Felony, 475 


Aſſets. 


Where a Leaſe for Years recovered by the Executor, by 
reaſon of a Covenant made to the Teſtator, ſhall be Aſſets 
in his Hands, | 292 


Shall never be ſaid to be wanting in the Crown, 457 


Aſſigns, Alignment. 


Where the Word { Aſſigns), being taken in the Senſe of a 
Limitation, ſhall be merely nugatory and void, 287 
Leaſe to a Man for ſo many Years in certain ſhall go to 
his Aſſigns, as well as if it had been leaſed to him and his 


Aſſigns, ibid. 
Where an Aſſignee ſhall vouch by reaſon of a Warranty 
| | ibid. 
The different Senſes of the Word ( Aſſigns), 287, 288 
Aſſigns in Deed, and Aſſigns in Law, and who are ſuch, 
288 

Alſjize. 
Moſt expeditious Suit in the Law, 75. 89 


All Pleas, or Things, that tend to retard or abate Aſſizes, 


abhorred in the Law, | 76. $0. 
At what Time a Writ of Aſſize may be directed to the 


Coroners, upon a Surmiſe by the Plaintiff that the Sheriff is 
his Couſin, | * 
In Aflize the Panel is made the firſt Day, ibid. 
In Aſſize againſt many, what Pleas ſhall not abate the 
Aſſize againſt all, 89, 90 
None ſhall be vouched in Aſſize unleſs he be preſent, 89 
A Protection will not defend the Party againſt an An 
ibid. 

Such Exceptions as will abate other Writs will not abate 
Aſſizes, if ſo be there is a Diſſeizor and I enant, ibid, 
The Writ, altho' general, ſhall be intended to be brought 
of all that is contained in the Plaint, 90 
In what reſpect a Quare Impedit may be reſembled to 
to an Aſſize, | ibid. 
In what reſpect an Aſſize cannot be reſembled to Treſpals, 


ibid. 


Aſſizes of freſh force purſue the Order and Pleading of 
Aſſizes at Common Law, ibid. 
Where upon a Plea in Abatement of the Aſſize, the Mat- 
ter of the Plea ſhall be firſt enquired by the Aſſize, before 
the Point of Law ariſing thereupon ſhall come in Debate, gr 
To what Pleas in Abatement of the Aſſize the De- 
mandant ſhall anſwer ſpecially, and to what not, _ 


* 


N 
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'Tn Aſſize one may not | appear as Bailiff to a Corporation 


without a Warrant in Writing, 91 
Where a Writ of Certificate of Aſſize ſhall be de 92 
1 Termor is ouſted, he in Reverſion may have Aſze, 191 


Afungft. 
Every Contract executory is an Aſſump/it in itſelf, 
Mobo Attainder. h 


By Deſcent of the Crown upon a Perſon attainted, the 
Attainter is iþ/o face void, 238. 244 
Lands ſhalf not eſcheat for F elony, nor the Wife's Dower 
be loſt, nor the Blood be corrupted, without an Attainder in 
a 260, 261 
"Where Goods and Chattels ſhall be forfeited without At- 
tainder in Fact, 2260 
' Whete the Law will ſupply. the Want of an under by 
other Means, to work a Forfeiture of Lands or Goods, when 
an Attainder in Fact cannot be had, . 260. 263 
© If a Subject is ſlain in the Field in War againſt the King, 
chis is an Atesiager in Fact, without any Thing further, 262 
Where an Attainder ſhall be void, and coram non judice, 
by reaſon of an Etror, or Miſrecital, in the Commiſſion un- 
ler which it was done, 399: 393. 394 
' Where an Attainder may be falſified by Plea, without Writ 

of Error, 394, 395, 396 
Cannot be twice for the ſame Offence, 397 
Where a Perſon attainted may be arraigned for another Of- 
fence, and where not, ibid. 


182 


Attaint. 


No Superſedias lies upon Attaint, 49 
Statutes which give Attaints not to be extended by Equity, 
86 


Where Attaint lies againſt the * though every Word 
of the Verdict is true, | 


Attornment. 


For what purpoſe Attornment was n ordained, 25 
Neceſſary to the Grant of every Rent or Reverſion, until 
the Statute of 4 & 5 Anne, cap. 16. 31. 153. _ 
© Where a Surrender ſhall be an Attornment, *' 87 
Ik Attornment be pleaded, the Place where it was made 
ought to be ſhewn, 149, 150. 191 
Not neceſſary in Contracts or Chattels real, 159 
Where Attornmeant ſhall not make more to paſs than was 
contained in the Intent of the Grant owe hr wp the Attorn- 
ment is made, 
Where a Reverſion is 12 to a Man and a \ Feme-fole, 


* 2 14 £ : . 


by Attornment to them after Marriage, they take no Moieties, 


483 
A Reverſion is gtanted for Life, remainder in Fee, the 
Attornment bf 'the particular Tenant to the ee for Life, 


ſhall enure to > him | in remainder, | 545. 546 
Audita Qrerela. 


| an 


Where the Conuſor is put to an Hudita Quorels upon a . 


Surm iſe which extinguiſhes the Recognizance, 
Where it may be returnable into Chancery, 


. 72 
ibid, 


One Feoffee' of the Conuſor (if his Land only is put in 
of it is omitted ; 


and not of general Intendment, are omitted, it may be good, 


Execution) fhall have it againſt all the other Feoffees, and 
againſt the Conuſor alſo, (if he has reſerved Part in his 
Hands) to make them contributory; but the Conuſor ſhall 
not have jt againſt any of the Feoffees to make them contri- 
butory, if the Part leſt in his Hands is put in Execution for 
the whole, ibid. 


1 ty. 


Where an Authority being exceeded ſball be wholly void, 
68 
| Where an. Authority being miſtaken ſhall be void, and all 


that is done under it erroneous, 390. 393- 396 
Where the Authority of an Officer ought to be ſhewn, 
"and where not, | 41385 


Authors. 


See FP 


Quality only, 


292 


Manor, 


Auen. 


Where not e to aver that which of N eceſlity ſhall 
be intanded, 8. 
Wbete the Perfarmpoce, of a Condition ſhall be 3 | 
and where not, | | *. ms 
Where the Life of Ceftuy que vie (Gall be averred, 31 
Where a ſpecial Averment of that which is apparent is vain, 


49- 51+ 55. 81. 87 


Not neceſſary in Avyomry, 162, 
Where it ſhall nat be taken upon a Thing of ro ERA, 
191. 455 
Where (virtute cujus) is no poſitive Averment, 206 
Averment againſt the Seal of the Ordinary, 282 


Where it needs not be taken of a Matter which is paſſed 


and executed, and not executory, 454: 455 
Nat to be taken againſt a Record, 491 
Avoidance. 


| Where an Eſtate in Land may be avoided a initio, and yet 
the Party not puniſhable as a Te for the mean 
Profits received, 107, 


Avowry. 


| Where the Tenant ſhall traverſe the Seizin in Avowry, 
and where the Tenure, 94 

Quantity of the I bing not trayerſable.in Avowry, oy oy 
ibid. 
Avowry for Damage: feaſant in the Place which is alled 
ed to be the Freehold of the Avowant, 4 20 

Where the Lord may avow upon his ancient Tenant, - 
not upon the Feoffee of his Tenant, 

Where Notice given by Tenant for Life ſhall be galt 
cient for him in Remainder, to compel the Lord to avow up- 
on him after the Death of the Tenant for Life, 546 

Tenant in Tail makes a F eaffment in Fee, upon whom 
ml the Donor avow, 50 


Bail and Mainprize. 
W HAT Perſons were bailable at Common Law, my | 


| what not, 
Where one vSurety taken by the Sheriff upon Bail Ga 
not be ſufficient, 69 
| Bail F. 


What Payments made by a Bailiff of a Manor ſhall be 
allowed in his Account, and what not, I 4. 282 
Where one may or may not appear as Bailiff to a Corpo- 


ration, without a Warrant in Writing, 


. 
The Difference between a Bailiff in Aſſize and a Bailiff of 
ibid. 


A Bailiff of a Manor ſhall not have an Action of 
Debt for his Salary againſt a Corporat on without Deed, ibid. 
For what Purpoſe a Bailiff of a Manor may juſtify cut- 


ting down Trees, and for what not, 283 


Bar. See Pleadings, Day, Time. 


Where a Bar is good, if it is certain to common Intent, 

28086, 28. 30, 31. 33. 56. 431 
Where a Bar ſhall not be good, if part of the Subſtance 
but when Things of ſpecial Intendment, 


27,31 
What are the Purpoſes for which a Plea. in Bar is made, 28 
Where Bars are good to a common Intent, that common 


Intent ſhall not be ſuch an Intent as ſtands indifferent, but ſuch 
as hath a more vehement Preſumption than any other Intent, 


31 

Ne dena pas, a good Bar in a Formedon, ibid. 

Where in Debt upon an Obligation, a Releaſe beating 

date after the Obligation is not a good Bar, unleſs it be ſhewn 

that it was delivered after the Obligation, ibid. 

Where he that pleads in Bar is preſcribed to a = 
Time, he ought to ſhew the Day of his. Act certainly; 


he that pleads in Bar by Entry for Mortmain, he that juſti 


fies for Common between ſuch and ſuch a Day, and he 5 


juſtifies by Licence, Warrant, or Authority, 
3 | | A Releaſe 


— 


Charge, 


aſter his death, 


A Releaſe generally is no Bar in Treſpaſs, 46 
Difference between Pleas in Bar and Replications as to 
Certainty, . 3G 
Where a Bar ſhall not be anſwered argumentatively, 104 
Where a Bar to one of the Places only, in which the 


Treſpaſs is aſſigned, is not good, | 138 
Where upon a falſe Plea pleaded the Demandant ſhall be 


barred of all that he has demanded by his Writ, 440 


Bargain and Sale. 
What, | 303 


If by a Bargain and Sale the Bargainee may have a Fee 
Simple without the Word (Heirs), 539 


Baron and Feme. 
For Reſceipt of Femes-Covert, See Reſceipt. 


There are no Moieties between Huſband and Wife, 58 


C 259. 483 
The Agreement of the Huſband is an Agreement for him 
and his Wife during the Coverture, | III 


If a Huſband being ſeized of Lands in Tail in Right of 
his Wife, makes a Feoffment to the Uſe of himſelf and Wife 
for Life, with Remainder over, and charges the Land, and 
dies, how the Wife may avoid the Incumbrances after his 
Death, | 114 

If Huſband has a Freehold or Chattle real in Right of his 
Wife, in what Manner it ſhall be pleaded that he is ſeized 
or poſſeſſed thereof, 191 

hat Things of the Wife are deveſted out of her and 
given to the Huſband by the Inter- marriage, and what not, 
5 191, 192. 418 
Where Feme-Covefts ſhall be excepted out of the general 


Words and Penalty of Statutes, 205 
Huſband and Wife being Jointenants of a Leaſe for Years, 
each takes the Whole, 259 


Huſband and Wife Jointenants of a Leaſe for Years, the 
Huſband dies, the Wife claims by the firſt Leſſor, and not by 
her Huſband, ibid. 

Huſband and Wife Jointenants of a Leaſe for Years, the 
Huſband charges the Land, after his death ſhe ſhall avoid = 

3 ibid. 

Huſband aliens the Trees growing upon the Land which he 
has in Right of his Wife, and dies before they are cut down, 
the Alienee ſhall not cut them down, ibid. 

Huſband and Wife being Jointenants of a Leaſe for Years, 
the Huſband may grant or forfeit the Term in his life _ 

260 

Where Huſband and Wife heing Jointenants of a Term for 
Years, and the Huſband dying, the Term in the Hands of 
the Wife ſhall be ſubje& to the Execution of the King for a 
Debt due to him by the Huſband, 261. 263. 321. 

Where a Leaſe for Years made by the Huſband of Land 
which the W ife has in Right of another ſhall not bind her 
| | 293,294 

Huſband may diſpoſe of the Chattles real or perſonal of 
the Wife in his life time, 294. 419 

Where a Sale of Lands by the Wife to the Huſband ſhall 
be good, and where not, F 414 

W here the Inter-marriage ſhall diſſolve the Jointenancy of 
2 Chattle between a Feme-Covert and a Stranger, ſo that 
it ſhall not go to the Survivor of the Wife or the Stranger, 
and where not, | 417,418 

Where an Eſtate of Inheritance in the Huſband ſhall not 
extinguiſh a I' erm for Years, which he has in Right of his 


Wife, 417, 418 
Where the Wife ought to join with the Huſband in bring- 
ing an Ejectione fr mæ, 418 


By what means the Huſband may diſpoſe of the Term of 
his Wife, and by what not, 418, 419 
Where the Charge of the Huſband upon the Chattle of the 
Wife ſhall not bind the Wife ſurviving, 418 
Where a Leaſe by Huſband and Wife, of the Land of the 
Wife, ſhall not bind her atter his Death, 431 
Where n t neceilary in pleading a Leaſe made by Huſband 
and Wife, of the Land of the Wife, to aver it to be by 


| ini, in Abatement, and Eſtoppels 56 
Deed, or to aver the Lives of them, ibid, nt, 5 
Where a Feoflinent is made with Warrantry to a Man . — that is Actor in the Cauſe ought always to alledge 
and a Feme-ſole, by Voucher and Recovery in Value after Certaunty, 5 EIS ; 56, 57 
Clans they ſhelt have ne Moleries, 433 Where Certainty is requiſite in Declarations, 84. 193. 202 

. B Where 
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. Where a Reverſion is granted to a Man and a Feme-ſoles 


by an Attornment to them after Marriage they have no 


Moieties, , , ; ibid, 
Baſtardy. 


How general Baſtardy ſhall be tried, 5 14 
Where the dying ſeized of Baſtard eigne without Interrup- 
tion ſhall take away the Right of the Mulier, and where 
ms OP 57 
If the dying ſeized of Baſtard eigne, during the Nonage 
of Mulier puijne, ſhall take away the Right of the Mulier, 


372. 
Battle. 


Where Brothers or Siſters ſhall not wage Battle, 306 | 


Where Battle cannot be waged againſt the King, 335, 336 
Where it cannot be waged againſt the Citizens of London, 


6 
Biſhop. x 


A Biſhop may purchaſe to him and to his Heirs, or to him 


and to his Succeſſors, as he pleaſes, 23 
In what Capacity Lands given to a Biſhop and to his Heirs 
ſhall veſt in him, 250 
Hath the Cure of the Souls of the Pariſhioners within his 
Dioceſe, 497 

Blood. 

Where a Perſon ſhall be intended to be Couſin of the 
whole Blood, if it is not ſhewn to the contrary, | 
Whether Male or Female Blood more worthy, 444 


How many Bloods a Man has in him, 


Bona Netabilia. 
What ſhall be deemed bena notabilia, to entitle the Metro- 


445.448 


politan to commit Adminiſtration, 281 
Books, 
Britton, contains many Errors, 58 
Ettleton, the trueſt and ſureſt Regiſter of the Grounds and 
Principles of the Laws of England, ibid, 
The Regifter, the Foundation of the Law touching Writs, 
62} 77 
Bracton and Glanvil not Authors in the Law, 357, 358 
Glanvil, who he was, and where he died, 2388 
Canon Law. See Law. 
Caſtle-Gard. 
HE Lord cannot grant the Caſtle-gard, reſerving the 
Caſtle, 162 


Cathedral Church. 


If the Name of the Saint of a Cathedral Church ought 
to be alledged in Pleading, yl 529, 539 


Cauſa Matrimonii prælocuti. 


If a Woman gives Land Cauſa, Sc. and he will not 


marry her, ſhe ſhall have the Land again, 58 


Certainty. 


Where, upon a Gift of all the Money in my Purſe, the 
Donee ſhall not have an Action for it, without alledging the 
Certainty of it, 14 

The Neceſſity of Certainty in all Conveyances, 25 
Where Certaincy ſhall be ſhewn in Pleading, and where 
not, ' 

Where Certainty to every Intent is not requiſite in Pleas 


| | 5 
Where Certainty is requiſite in Replications, Titles, Pleas 
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Plaintiff has no Title, 
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Where Certainty. ought to appear in the Count or 
Writ, where in the Replication, and where in the Verd ict, 
Where Certainty ſhall be ſhewn by him who is Privy, or 
when the Matter is the Effect of the Action, 8 

Where Certainty ſhall not be ſhewn by him who is a 
Stranger, | * | 80, 81, 84, 85 
Where a Perſon ſhall not be compelled to ſhew Certain- 
ty, when it does not lie within his Knowledge, or when it 
Fenderns Things of an infinite Number, 123. 126, 127 
* 5 | 128. 129 
Where Certainty, added to a Thing which was certain 
eriough before ſhall be of no Effect; otherwiſe, if the 

mg was incertain before, I91, 192. 395 
Where Certainty is requiſite in an Information for the 
King, 2 329 
Where Cettainty is not as requſite in Evidence as in Plead- 
5 but that which appears probable ſhall be accepted, and 


WHY ; 411, 412 
*F Ceſſavit. 
Does not lie without a Tenure.” 132 
Challenge. 


If ſeveral are indicted for the ſame Offence by one Indict- 
ment, every Priſoner is allowed his Challenge of twenty pe- 
remptorily, | 100 

If but one Venire fſacias awarded to try them all, Perſons 
challenged by one ſhall be drawn againſt all, and fo in Ap- 
peal, Bo | | ibid. 
A good Chal enge to the Array, that no Knight is returned 
when a Peer of the Realm is Party, 117 
A good principal Challenge in every Action to ſay that the 
Juror is Brother or Couſin to one of the Parties, 306 

Where Coutinage in the Sheriff, though in the ninth De- 
gree, ſhall be a good principal Challenge to the Array, and 
= nap of ant ,: e 
What ſhall be good Limits to Challenges of Blood, 425 


Champerty, 


In. Champerty the Plaintiff ſhall ſhew the Certainty of the 
r iT 85 
Peoffment by the Father to his Son and Heir, pending the 
Suit, not Champerty, 88. 304 
Were it does not lie upon Livery of Land after the Writ 
purchaſed, 465 
. Charters. 


Charters of Inheritance in a Box ſealed or open, to 
whom the Box ſhall go, | 323 


Chattle. 


An Intereſſe termini is a Chattle, | 150 
The Property of Chattles not ſuffered to be in Suſpence, 

230 
Chattles real more precious than Chattles perſonal, 418 


Civil Law. See Law. 
| Coin. 
None but the King can put the Print or Value upon Coin, 
| 316 


Coining Money High Treaſon at Common Law, betore 
the Statute of 25 Ed. 3. cap. 2. p ibid. 


Colour. 


Where Colour needs not be given by the Defendant, 
though it appears upon the Face of the Pleading that the 
| 204 


Colluſion. 


he King cannot have Benefit of Colluſion found gene- 
rally upon the Statute Marlb, cap. 6. without the ſpecial 
Cauſe'ſhewn, 4 

Where Colluſion apparent need not be averred 3 
bed. e 18. nee | ibid. 


* 


Cammiſion. 


Special Commiſſion iſſued to determine in foreign County 
an Indictment taken before Juſtices of Oyer and Terminet 
for an Offence committed in proper-Goithty, 385 
Where an Error or Miſrecital in the Commiſſion ſhall 
make all the Proceedings done under it to be void, and caram 
non judice, a 390. 392, 

Where the Authority of Commiſſioners e be E 
and that they/aQed agreeably and purſuant to the Authority 
given them by the Commiſſion, 485 


Common. 


How Title muſt be made to Common granted de n:vo out 
of Land, 89 

A Grant of Common for all Cattle ſhall not extend to 
Beaſts not commonable, 161 


Condition. See Pleadings, Remainder. 


8 

Where it is ſufficient if the Intent of a Condition is per- 

formed as near as may be, though the Words are not, 7 
| 291. 345 

Where a Leaſe and Releaſe ſhall be a good Performance 
of a Condition to make a Feoffment, 

Where, no Time being limited for the Performance of a 
Condition, the Law will leave it to be done at the Will of 
him who ſhall take Benefit by the Performance of it, 16 

Where a Condition ſhall not be ſaid to be performed, al- 
though the Words of it are ſatisfied, if the Intent of it 'is 


not fulfilled, | 34. 291 
Who ſhall take Advantage of the Breach of Mondition 
by the Common Law, | 24, 25. 


Where none but Privies ſhall take a new Eſtate by Per- 
formance of a Condition,” | 24, 25 
Every Condition is incertain, in that it may be performed 
or broken, | | | "Is 
Where an Eſtate is limited to A. if B. die, &c. whether 
this Word (if) ſhall be a Condition or a Limitation, 25 
2, © 
On what ſide a Condition ſhall be ſhewn, where LOS 
cedes the Thing demanded, and where it is ſubſequent to it, 
and goes in Defeaſance of it, 25. 30. 32. 34 
Where upon a Condition precedent, the Eſtate ſhall not 
paſs out of the Donor until the Condition is firſt performed, 
. 25, 20. 172. 482 
Where the Words of a Condition having two Inte q ments 
ſhall be taken moſt ſtrongly againſt him that ſpeaks them, 30 
Where tio Time being limited for the Performance of a 
Condition,. the Party ſhall have all the Time during his Life 
to perform it, ibid, 
Whether the Word (vellet ) ſhall make a Condition, 30. 33 
Conditions fhall always have a reaſonable Conſtruction, 
es 39. 34 
Where Conditions impoſſible, or againſt Law, or repug- 
nant, are void, and the Obligation or Feoffment to which 
they are annexed ſhall be ſingle, 32. 34. 133 
Where a Feoffment upon Condition not to take the Pro- 
fits is ſimple, and the Condition is void, 32 
Words which make a Condition are properly ſuch as re- 
ſtrain the Thing given, | 32 
Where the Word (if) ſhall be taken as a Limitation, and 
not as a Condition, when it limits the Time when an Eſtate 
ſhall commence, and tends to reſtrain the Eſtate, ibid. 34 
Every Condition is in it's Nature compulſive, and attended 
with ſome Prejudice to the Party, if it is not performed, and 
therefore ſuch Words as refer a Thing to the free Choice 
and Election of the Party to do it, or not, without Prejudice 
in either Caſe, do not make a Condition, 33, 34. 138, 139 
By the Statute of 32 Hen. 8. cap. 34. the Grantees and 
Patentees of the King ſhall take Advantage of Conditions, 
. 34.177, 178 
Where a Perſon ſhall not take Beneſit of the Breach of a 
Condition without ſhewing himſelf able to do it, 44 
Where a Freehold may paſs well enough by a Condition, 
which is expreſſed at the Time of the Livery, ibid, 
Where a Fine may be levicd upon Condition, ibid, 
Where*a Condition annexed to an Eſtate ſhall! be broken, 
although the Act, by which it is broken, be defeaſible, 55 
Where the Reſtriction of Alienation by the Condition of 


Feoffment is good, and where repugnant, 77 
Where 
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Where the Condition of an Eſtate may be pleaded with- 


out ſhewing what the Condition was, Wy 
Where the Words (ita qued, ſo that) ſhall not be a Con- 
dition, | 


| 10 
Where a Condition, which is referred to a Thing not in 
being; ſhall be void, | need 132. 137. 139 
A Condition ought to be reſerved by the Words of him 
who parts with the Eſtate, and who ſhall take Advantage of 
it by Re-entry, if it be broken, 133, 138 
Whether a Covenant and Grant by the Leſſee that if the 
Rent be behind, the Leaſe ſhall be void, ſhall be a good Con- 
dition, > 131. 133. 135. 138, 139. 142 
Where a Condition of Re-entry ſhall enure to him by 
whom it was reſerved, only for ſo much of the Eſtate as he 
parted with, 133 
Where a Man may take Advantage of a Condition with- 
out Entry or Claim, and where not, ibid. 
Where upon a Condition broken for non- payment of Rent, 
Diſtreſs, or an Acquittance at a Day alter, ſhall be a good 
Diſpenſation, 133. 136 
Where the Cauſe of a Grant ſhall amount to a Condition, 

N 134. 141 

Where the Words ( Proviſo) or (fi contingat) ſhall — a 
Condition, 135. 138. 142 
. What are conditional Words, 138 
Where the Words (Proviſo ſemper) do not make a Con- 
dition, | 138, 139 
Where Words, which imply the Intent of the Parties to 
be conditional, ſhall be ſufficient to make a Condition, al- 
though they are not the uſual Words, | 142 
Where the Words, (ad ſolvendum,) or (ad erudiendum), 
ſhall make a Condition, | 142 


Where the Word (return) ſhall make a Condition, 157 
159 
Grantees of Reverſions of every common Perſon ma 
enter for Conditions broken by the Letter of the Statute. of 
32 Hen. S. cap. 34. 1 

The King may take Advantage of a Condition of Re- 
entry for Default of Payment of Rent without any Demand, 
although he holds the Land in his natural Capacity, 213. 243 

A Condition annexed to a Freehold or Inheritance can- 


not be pleaded without ſhewing the Deed thereof to the 


Court, 230 
Where the Feoffor cannot enter upon the King for a Con- 
dition broken, though the King holds the Lands in his na- 
tural Capacity, 239 
What is a Condition in Deed, and what a Condition in 
Law, and how many Kinds of the latter, 242 
Diverſity between an Eſtate conditional and a Condition 
to have an Eſtate, 272 
W here Conditions ſhall be ſaid to be performed, though 
the Words thereof are not complied with, if the Effect and 
Subſtance of them are fulfilled, 291 
Where the Intent of a Condition ſhall be performed, when 
the Words thereof cannot, | 345 
Where the Words (ad effeftum) make a Condition, 399 
Where Words in a Will, which ſeemingly tend to a Con- 
dition, ſhall not be taken for a Condition, but a Limitation, 
J 408. 412, 413, 414 

He that re-enters for a Condition broken is in of ſuch 
Eſtate as he had before the Condition made, 412 
What are Words of Limitation and not of Condition, 413 
To what Purpoſes a Condition to encreaſe an Eſtate may 
have Relation to the Time of the Livery, and to —_ not, 
| | | 482, 483 
Where a Leaſe ſor Life is made to one upon Condition to 
have Fee, in what manner the Fee ſhall enure to the Leſſee, 
upon the Performance of the Condition, 483 
Wöbere an Eſtate is to encreaſe by Force of a Condition, 
the Privity of the Eſtate muſt continue in the Leſſee or Gran- 
tee until the Encreaſe happens, 483, 484 
Where an Eſtate is to encreaſe by Force of a Condition, 
the Encreaſe muſt veſt at the ſame Inſtant when the Condi- 
tion is performed, or never, 485. 489 
Where an Eſtate is to encreaſe by Force of a Condition, 
the Privity of the Eſtate needs not continue in the Lellor or 


Grantor until the Encreaſe happens 4386, 487 
A on r of reredbence, Ac 2 9%. 


Confirmation. 


Where a Confirmation is made to Huſband and Wife, the 
Wife being Tenant for Life, it ſhall enure to the . 
31. 160 


as a Remainder, 


Where a Deed ſhall enure by way of Confirmation, 
though there is no Word of Confirmation therein, 140 
Where the Words (Dedi et Comceſſi) ſhall enure as a Con- 
firmation, 154 

Where a Deed of Feoffment may be pleaded as a Con- 
firmation, 156 

If Diſſeizor makes a Leaſe for Life, and Diſſeizee confirms 
the Eſtate of the Diſſeizor, he ſhall not enter upon the Le- 
nant for Life, | 349 

Does not create a new Thing, but gives Strength to a 
Thing which was before, 397 

Where Clauſes in a Grant or Act of Confirmation ſhall 
enure as a Grant or Act de novo, and be ſo made uſe of, and 
where as Clauſes of Conhrmation only, 396, 397 


Confirmation cannot be pleaded without firſt ſhewing the 
Thing confirmed, 398 


; g 
Where a Confirmation by Parliament ſhall make the 
Thing to which it refers to be good and effectual, and where 


not, 398. 399 


Tenant for Life and Reverſioner in Fee confirm by one 
Deed the Eſtate of Lefſee for Years of Tenant for Life, 
habendum the Land t» him in Fee, how theſe Confirmations 
ſhall take Effect, and which ſhall precede, and which follow, 

8 540, 541 
Conſpiracy, | 


Cannot be but between two at leaſt, 212 


Conſultation. 


What is the beſt and moſt regular Method of Proceed- 
ing to attain a Conſultation, 471 


Continual Claim. 


Where continual Claim ſhall not be adjudged an Entry to 
the Diſadvantage of the Diſſeizee, f 


Claim, how defined, | = 

Where Claim ſhall amount to a Seizure, . 435 
Contra formam feoffamentt, 

Where this Writ ſhall be had, | 94 


Contract. See Agreement, 


Where Contracts which are originally uncertain, but are 
capable of being afterwards reduced to Certainty, ſhall be 
good from the Beginning, 6 

Where Contracts conditional ſhall be good after the Con- 
dition is performed, but not before, 11 

Where the Effect and Subſtance of Words made Uſe of 
in Contracts is more regarded than any preciſe Order and 
Form of Expreſſion, 140 

The Intention of the Parties chicky regarded in Contracts, 

| I 40. 290, 291 

In Contracts it is not material which of the Parties ſpeaks 
the Words, if ſo be the other agrees to them, for the Agree- 
ment of the Parties is moſtly conſidered, 140 

The Force and Effect of a Contract is in the Intent of 
the Parties, and not in the ſtrict Senſe of the Letter, 167 

What are the eſſential Things for the compleating of a 
Contract, ibid. 
The Words of a Contract are no more than the Teſtimony 
of it, ibid. 

Where a Contract becoming impoſſible to be performed 
according to the Words by the Act of God, or other Acci- 
dent, ſhall be performed as near the Intent as may be, 

| 290, 291 

Where a Contract ſhall be diſſolved and determined by the 
Death of the Perſon to whom the Thing agreed upon was to 
be done, and where not, 290 

Where a Contract ſhall not be ſaid to be performed, altho' 
the Words of it are ſatisfied, if the Intent is not, 291 

What ſhall be ſaid a nude Contract, whereupon an Action 
cannot be grounded, and what not, 302. 308, 309 

How many ways Contracts may be made, 308 

What Contracts ſhall bind without Conſideration, and 
what not, 308, 309 

Where Contracts for the Tranſmutation of Property ſhall 


be void, if the Party has no Property in the Thing which he 
agrees to transfer, 4.32 


Conuſance 
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5 Conuſance of Pleas. 


Conuſance granted to A. of every Parcel of the Manor 
of D. he ſhall not have Conuſance of a Tenancy afterwards 


eſcheated, 130 
Copybold. 


Cuſtom that if a Copyhold is not claimed within a Year 


and a Day after the Death of the Anceſtor, it ſhall be loſt 


for ever, good, 1 
Admittance of the Lord neceſſary to give the party Seizin, 
upon the Deſcent of a Copyhold, | 5 29 


* 


Coroner, See Jury. 


If one indicted for Murder on Coroner's Inqueſt is found 
not guilty, the Jury ſhall ſay who killed the deceaſed, 12 
At what Time an Original or Judicial Writ ſhall be 
directed to the Coroners, upon a Surmiſe of Partiality or Fa- 
vour in the Sheriff, 74. 76. 208 


Where upon a Surmiſe by one of the Parties that the 


Sheriff is his Couſin, and ypon Prayer to have the Venire fa- 
cias directed to the Coroners, the other Party ſhall be ex- 
amined to the Truth of the Surmiſe, and where not, 74. 76 
W hat is the moſt proper Time to find Fault with the Direc- 
tion of a Writ to the Coroners, wh'ch is made upon a Sur- 
miſe by the Plaintiff of Couſinage in the Sheriff, 
Who is Coroner in the County, and who is Coroner of 
the County, 75 
At what Time a Writ of Aſſize may be directed to the 
Coroner, upon a Surmiſe by the Plaintiff that the Sheriff is 
his Couſin, | 76 
Where Writs directed to the Coroners in the County, &c. 


- ſhall be good, ibid. 
Where a Writ directed to the Coroners of a County, with, 


an Exception of A. one of the Coroners at the End of it, 
{hall be good, 5 77 
Corporation. 


Where one . as Bailiff to a Corporation with- 
out a Warrant in Writing, and where not, | 91 
How Seizin in Fee in a Corporation ſhall be pleaded, and 
where it ſhall be ſhewn in what Capicity the Seizin is, and 
where not, 102, 103 
What Corporations have two Capacities, and what not, 
102 

A Corporation cannot be ſeized to Uſe, and why, 103.538 

If the Deed of a Corporation, as of an Abbot and Con- 
vent, be denied, where it ſhall be tried, 149 
A Corporation aggregate, as Abbot and Convent, cannot 
make a Leaſe without Deed, 150 
Prior and Convent cannot make a Demiſe, but it is called 
the De miſe of the Prior only, | 199 
| Where Corporations have a double Capacity, they may take 
by Deſcent or Purchaſe in either, and the one Capacity is 
not confounded by the other, 234 
Diſt inctions of Bodies politic, and where ſuch may pur- 
chaſe in Succeſſion by the Name of Heirs, and where 
not, 242 
What Corporations ſhall be bound by a Fine and five 
Years nonclaim, by Equity of the Statute 4 Hen. 7. and 
what not, =.» 375 $37». 536 
Where the Succeſſors of a Corporation ſhall be bound by 
the Grant or Obligation of the Predeceflor, without Mention 


of Succeſſors therein, 4 457 

What Miſnomer of a Corporation ſhall avoid a Grant by 

them, | 536, $37 
Count. See Declaration. 


Ceunterplea of Voucher. See Voucher. 


Courts. 


Where the Jutiſdition of Courts ſhall not be taken away 


by the affirmative Words of Statutes, without expreſs Words 
of Reſtraint, FE, 207 
Records of a Court the moſt effeQual Proof of the Law, 
in »elation to Things there treated of, 320, 321 
The Courſe of a Court makes a Law, and ſtands for Law 
in cy other Court throughout the Realm, 320, 321 
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Court of Chancery. 


Where the Chancellor muſt adjudge according to the 
Courſe of the Common Law, and where according to Con- 
ſcience, s: -: 

The Power of the Chancellor concerning Writs of the 
9 Law is circumſcribed and defined by the Common 

aw, 

The Chancellor cannot, upon a bare Surmiſe, change the 
proper Officer appointed to execute Writs, nor the Form of 
the Writ, nor the Juriſdiction of the proper Court, ibid. 

Writ of Debt never returnable into the Chancery, 2c8 


Court of Common Bench. 
Of what Matters and Pleas this Court has Juriſdiction,, 


| 320 
Sollicitor General admitted to ſpeak within the Bar of the 
Common Bench, | 425 
Court of Exchequer. See Information. 

If it is a Court to hold all Common Pleas between the 
King's Subjects, 208, 209 
W hat Perſons may ſue or be ſued here by Reaſon of Pri- 
vilege, 208 


Surmiſe of $a neceſſary to be made by Plaintiff, in 
order to give Juriſdiction to the Court, ibid. 
Cannot hold Plea of an Action of Debt upon an Obli- 
gation, | ibid. 
Of what Matters and Things this Court has Juriſdiction, 
320 

Has a Chancellor and a Seal, and where Writs uſed in the 
Chancery there are more ancient than the Regiſter, 321 


Court of King's Bench. 


Of what Matters and Things this Court has Juriſdiction, 
| | 320 
Covenants. 


In Debt upon an Obligation, with Condition for the Per- 
formance of all the Covenants contained in an Indenture, 
if the Defendant alledges the Performance of particular Cove- 
nants it is ſufficient, without ſaying that the Covenants al- 
ledged are all, | 25 

Where a Man's own Covenant ſhall alter the general 
Courſe of the Law, 29 

Where a Man is bound to perform the Covenants in ſuch 
an Indenture, this is to be intended all the Covenants, 3 

Whether a Covenant and Grant, that if the Rent be in 
arrear, the Leaſe ſhall be actually void, ſhall ip/o facto deter- 
mine the Leaſe without Entry, - © 135, 136. 138. 139 

Upon what Covenant an Action of Eovenant will lie or 
not, 7 | 138 
Where an AQion of Covenant wif lie, and where not, 


; 308 
Covin, Fraud, &c. 


Whether a general Averment of Covin be good, 43. 45 
3 7 49. 54,55 
The Definition of Covin : 46. 54 
In what Caſe ſpecial Cauſe of Covin ſhall be ſhewn, 
6. | 
Whenever the Title is confeſſed, Covin cannot be . 
generally, but ſame ſpecial Wrong muſt be ſhewn in him that 
has the Title, 48, 49 
There can be no Covin if the Title is good, and no Wrong 
in him that has it, | 4 
Covin is always taken in malam partem, and therefore where 
Right is done, there is no Covin, for Covin is not without 


Wrong, | ibid. 
Where Covin needs not to be averred ſpecially, when it is 
apparent, | | 49. 55 
What Acts ſhall make Covin apparent, 49. 51. 55 


Where a general Averment of Covin is good, when 
grounded upon a Statute which ſpeaks of Covin generally, 
3 49, 50, 51. 55. vide 54 

Where there may be Covin, though the Title is good, 
and why, | 50. 54 
Where Covin practiſed by him who has a good. Titi 
{hall take from him the Benefit of his Title, 51. 54 


Covin 


* 
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Covin canriot be but between two, 54 
Of a Recovery by Covin againſt Tenant for Life, ibid. 
Covin and feint Pleading all one, 55 

- Where an Averment of Covin being given by Statute or 
Common Law, a general Averment ſhall be good, where 
there cannot Me any ſpecial Cauſe thereof; but otherwiſe 
where there may be a ſpecial Cauſe, 55 


Cui in Vita, See Parol Demur. 


Where the bringing a Cui in vita ſhall be a Diſagreement 
in the Wife, | 114 
Where the Cui in vita may be 22 him in the 
next Remainder, and where againſt the Feoffor or his Heir, 
ibid. 

If the Heirs claims a Fee Tail, he cannot have a Sur cu: 
in vita, but a For medon, 246, 252 
How the Demandant in a Cui in vita ought to make Title 
in his Writ, to maintain it, 252 


Curteſy. 
' Where the ſecond Huſband ſhould have been Tenant by 


the Curteſy before the Statute de donis, and where not, : 


. | 242. 245, 2460, 247 
Where a Man ſhall be Tenant by the Curteſy of an Of- 


fice, 379 
Cuſtom, Uſage, &c. 


Where the Cuſtom and Uſage of former Times may be a 
Means to find out the Intent of a Statute, 18 
The Cuſtoms of Lond;n are confirmed by Statutes, and 
therefore they may preſcribe againſt ſuch Statutes as are con- 
trary to their Cuſtoms, | 36, 37 
Non-Uſage a good Argument for the Diſproof of any 
Matter, 75 
Where a Cuſtom, Liberty, or Privilege, which has an- 
ciently been within a certain Diſtrict, ſhall not be extended 
further, although the Diſtrict itſelf be enlarged, but ſhall 
be confined to the original Limits of the Place, 124. 129, 


130 
Where Uſage and Continuance may make a Law, and 
where not, 170 


W here private Cuſtoms ſhall not bind the King, 243 


Continual Uſage cannot be called wrongful, 319 
Where Uſage is the beſt Interpreter of the Law, 336 
Confirmation by Parliament of a void Cuſtom, is allo void, 


; 399 

Muſt not be contrary to Law or Reaſon, for then no Cuſ- 

tom, notwithſtanding the Uſage, ibid, 
Damages. 

HERE Damages ſhall be recovered upon a Non- 

ſuit in ſecond Deliverance, 82 

Where the Jury ſhall aſſeſs Damages ſeverally, and Coſts 

entire, | | : * 

Damages given againſt Defendant where he demurs wich— 

out Cauſe, | 179 


Where upon a Feoffment by a Diſſeizor to divers Perſons, 
the Survivor not agreeing to the Feotiment ſhall be cxcul.d 


of Damages in a Writ of Entry, 8 204 

In a Demurrer upon Evidence Jury put to aſle's Damages 

conditionally, 408 
Day. 


Where in a Plea in Bar the Day ſhall be ſhewn in certain, 
when the Time is iſſuable, and is part of the Subitance of 


the Matter, or when the Party is preſcribed to a certain 


Time, 20. . 


Debt. 


Where Debt will not lie for Rent reſerved upon an Eſtate 
in Fee, otherwiſe where the Rent is but a Chattie, 26 
Lay for an Eſcape by the Common Law, 36 


Where it lies although there be no Conttact between the 
Parties, nor any Privity in Words, ibid, 


Lies upon a Liberate delivered to the Clerk of the Hana! 
per who has Aſſets in his Hands, ibid. 186 
Where it is the uſual Form in Debt to recite the Matter 
by the Word (cum) 123 


2 
The Words (licet ſæpius reguiſitus) in Debt are not the 


Effect nor Subſtance of the Matter, nor traverſable, 128 


Where it lies upon a Contract touching Matrimony, and 


where not, | 305. 309 
What ſhall be a good Conſideration to ſupport an Action 
of Debt, - 205, 306. 


Where Debt does not lie for Rent againſt Leſſee for 
Years, | | | | 423 


Decies Tantum. 
. 


Plaintiff herein ought to ſhew the Certainty of the Sum 


received, 4 BY 
Declaration. 

Where a Declaration upon a Statute, which ſpeaks gene- 

rally, ſhall be general as the Statute is, 81 

Difference between Declarations and Titles, as to Cet- 

tainty, 6 


| | 5 
Where a Declaration ſhall abate for the Miſrecital of a 


Statute, as in the Day of the making of it, 79. 84 


Shall not abate for want of Form, if it has Subſtance, 


83. 190 


Where it ought to contain Certainty and Truth, 84. 
193. 202 
Where Certainty ought to be alledged herein by expreſs 
and affirmative Words, and not by Implication only, 121, 
3122.27 
Where Certainty needs not be ſh&wn in the Declaration, 
when the Matter does not lie within the Perſon's Knowledge, 
123. 126, 127, 128 
Where it ſhall be bad, if it alledges the Continuance of 
the Treſpaſs beyond the "Time that his Eſtate endured, 143 
Where Declarations ſhall be held good by Intendment, 

| I 
Where a Declaration has two Intendments, one of what 
makes for the Plaintiff, and the other againſt him, in which 
Senſe it ſhall be taken, 202, 203 
Where a Fault in the Declaration ſhall not be cured by 
a Verdict, nor be remedied by the Statute of Jeofails, 209 


Deeds. 


Where an Executor ſhall ſhew the Teſtament, and where 
not, | 46. 91 
Where a Deed ſhall not be ſhewn by him to whom it does 


not belong, 5. 81. 148. 231. 277 
Where an Adminiſtrator ſhall ſhew the Letters of Ad 
miniſtration, and where not, 52. 2 
Where in a For medoen upon a Remainder in Tail the Iſlue 
ſhall ſhew the Deed, and where not, 50 11 52 
Diverſity between a Remainder and a Reverſion executed, 
as to ſhewing the Deed thereof, 


7 
Where he that makes Title to himſelf ought to ſhew 27 


Deed, notw:thſ{tanding the Thing be executed, A 


How the Words (at the Time F mating a Died) ſhall bt 
expounded, 108 
Diverſity as to the Conſtruction of the Words cf an In— 
denture and a Deed Poll, 134 
All the Words of a Deed take Effect at one Inſtant, viz. 
at the Delivery of the Deed, - 135 
Where a Deed ſhall not be ſhewn, when the Eſtate con- 
tained in it is determined, 149 
Where a Deed ſhall not be ſhewn when the Thing is 
executed, ibid. 
Where a Leaſe may be granted over without Deed, though 
it could not be made at fit without Deed, 150 
The Premiſes and Z{aberdum, though ſeveral Parts of tue 
Deed, make but one Deed, 153 
Where a Deed alleCged ſhall not be ſhewn when not 
material to the Demand, 


192 

What is the office of the Premiſes of a Deed, * 
Deed good, though there be no Place nor Day of Date in 
it, 2 | 231 
Deeds pleaded beating Date 200 Years azo, _ 274 
Of the thewing of Letters teſtamentary, 275 


C 


— 
4. 
9 «c — 2. .K—K—— c K — — . ᷣ ꝗP PVP ⅛ᷣ m ˙ 22 4 * 
22 


in 


Doo ek” ee 


„ 
2 
— 


322 — a; 
by 


* 
—— — — 


N 
{x 
. 
4 


1 
L 

} 
1 
| 
4 


* — 
e 


= 
-— 


— , , 


_ . .. —o —_—— — - 
5 _ _ — — — 0 — — 
® 
. 


| Deſcent, 


— 


TAE 115 A B L. E. b 3 


In Detinue by an Executor againſt the Vendee of Goods 
ſold by an Adminiſtrator before the Will proved, Defendant 
needs not ſhew the Letters of Adminiſtration, 276, 277 
Te great Deliberation uſed in making and paſſing 1 

20 
Deeds more binding than parol Contracts, 308, 309 
Where the Cauſe or Conſideration is not examinable in a 
Deed, . 308, 309 
Every Deed imports in itſelf a Conſideration, 309 
Where the Conſtruction of a Deed ought to be made upon 
Conſideration of all the Parts of it together, and not of one 
Part only by itſelf, 395, 396 
To what Time a Deed has Relation, 491 


Default. 


What ſhall excuſe Default in a Præcihe, 18, 19 
Abhorred in Law, becauſe a Contempt of the Court, 18, 


19 
Defeaſance. 


What Things may be defeated by a Defeaſance made after 


the Eſtate, and what not, | 133. 137 
Defence.” 

Full Defence in Replevin, 269 
Demurrer. 


For Demurrers upon Evidence, See Evidence. 


1s a Confeſſion of all Matters of Fact before alledged, 


13. 50. 85. 172. 411. 


Where it ſhall make a bad Plea good, 0 


Where one demurs ſpecially, he loſes the Advantage of 
every other Matter than of that which is mentioned in the 
Demurrer z otherwiſe where he demurs generally, 66 


If there may be a Demurrer in Abatement of the Writ, 


. | 13 
Where a Demurrer ſhall not bind the Court, though the 
Party himſelf is concluded thereby as to Matters of Fact, 
3 84, 85 
Of Demurrers without Cauſe, or where the Party ought 
to join Iſſue, : 


179 
Deodand. 
Where a Chariot and Horſes kill a Man, what ſhall be 
forfeited as a Deodand, 323 
N . Departure. 
What ſhall be 4 Departure in Pleading, 8. 105 


Where the Rejoinder containing Matter ſubſequent to the 
Bar ſhall be a Departure, and where not, 105 


Deſcent. 


How the Inhe.itance deſcended amongft the ancient Br:- 
tons and Saxons, 129 


Where the Perſon of the King ſhall alter the Courſe of a 

246, 247 
Where the more worthy in blood ſhall be preferred in De- 
ſcent before the nearer, 


Part of the Father aſcending ſhall be preferred in Deſcent 
before the Heirs of the Blood of the Female Line on the 
part of the Father aſcending, and why, 
Where the Heirs of the Blood of the Male Line on the 
Part of the Mother aſcending ſhall be preferred in Deſcent 
before the Heirs of the Blood of the Female Line on the 
Part of the Mother aſcending, 445 
Where Lands ſhall deſcend to the Heirs on the Part of the 
Mother, for want of Heirs on the Part of the Father, and 
where not, | 445, 446. 448 
Where none ſhall take Lands by Deſcent, but he who is 
of the Blood of the firſt Purchaſer, 446, 447 
Where the Heirs on the part of the Father ſhall be pre- 
ferred in Deſcent beſore the Heirs on the part of the Mo- 
ther, 448 


viſe of the Land itſelf, 


; 444, 448 
Where the Heirs of the blood of the Male Line on the 


444, 445 


Rules of Deſcents laid down b n and Pritton, 


' | 5 448, 449 
Where the neareſt of Blood\ſhall be preferred in Deſcent, 
and where not, 


| 450 
Deviſe. 
Where a Perſon ſhall take an Eſtate by Implication in a 
Deviſe, 1858. 414. $21 
Deviſe to one and his Heirs, Deviſee dies in the Life of 
the Deviſor, his Heirs ſhall take nothing by the Deviſe, 
8 341. 344, 345 
Where Lands purchaſed after the making of a Will 
ſhall not paſs by a Deviſe of all his Lands, 342, 343, 344 
Where by a Deviſe in the Generality the Deviſor ſhall 
have Things purchaſed after the Will made, 343 
Where by a Deviſe of Land wherein the Deviſor has no- 
thing at the Time, but afterwards purchaſes it, the Land fo 
purchaſed ſhall paſs, 344 
Where the Effect and Intent of a Deviſe ſhall be fufilled, 
although the Form and Manner of it is not ſtrictly adhered 
wy | 24 345 
Deviſe void, if the Deviſee has not Power and Capacity 
to take the Thing deviſed at the Time when it ought to veſt, 


345 
Where the Executors ſhall not take a Thing deviſed to their 
Teſtator, who dies in the Life of the Deviſor, ibid. 


Where Deviſee in Fee dies in the Life of the Deviſor, if 


a verbal Declaration afterwards by the Deviſor to the Heir of 


the Deviſee, that he ſhall have the Land, ſhall be ſufficient to 


give it to him, ibid, 
How a Deviſe of Land by force of the Statute of JVills 
may be pleaded, 6 


3/ 
Where the Intent in a Deviſe ſhall make Eſtates to paſs 


"contrary to the Rules of the Common Law in Deeds or 


other Gifts, 414 
Where by a Deviſe to his Wife to ſell his Land, a Sale to 


a ſecond Hufband ſhall be good, | ibid. 
If upon a Deviſe to a Man in Tail to the Heirs Males of 
his Body, the Son of a Daughter ſhall inherit, ibid. 


Where Deviſor is diſſeized of the Land, and dics, the 
Deviſee ſhall never have it, | 485 
Where the Law will.marſhal the Words of a Deviſe, 
and tranſpoſe Sentences and Eſtates therein, in order to pre- 
ſerve the Intent of the Deviſor, and make all the Deviſes 
effectual, | 523. 540, 541 
Where the Words of a Deviſe ſhall receive ſuch Senſe 
and Conſtruction as may beſt preſerve the Intent of the De- 
viſor, and make the Deviſe to take Effect rather than be 
void, 523 
Where a Deviſe that his Feoffees ſhall be ſeized to the 
Uſe of A. ſhall be good Deviſe of the Land to the Deviſce, 
ibid. 

Where a Deviſe ſhall be good, though to take Effect 
upon a Poſhbility or incertain Contingent, 523, 524 
A Deviſe of the Occupation and Profits of Land is a De- 
524. 541, 542 543 

Where the Occupation of a Leaſe for Years is deviſed to 
one for as many of the Years as he ſhall live, Remainder of 
the Years unexpired to another, what Intereſt or Eſtate the 
firſt Deviſee has in the Term, 524 


Where a Man cannot deviſe any Thing but what he has 
to his own Uſe, £26, £26 


Where a Deviſe may be good, though it be a Poſlibility 
upon a Poſlibility, | 539 
Where the latter Deviſe ſhall repeal the firſt, when they 
are contrary to each other, 541 
Where the Deviſe of the Occupation of a Thing ſhall 
be a Deviſe of the Thing itſelf, and where not, 542 
Where a Deviſe ſhall be void, when no more is given 
by it than the Law would have given without it, 543. 


54 
Deviſe to his Son and Heir in Fee Simple void, hari 


of a Deviſe in Tail to him, 545 
Deviſe of a Leaſe for Years to the Executor, to the Intent 
that with the Profits of the Leaſe he may educate the Iſſues 


of the Teſtator, and ſee his laſt Will pertormed, is a good 
Deviſe, ibid. 


Diſcent. See Deſcent, 


Dijcin- 


6 


THE TABLE. 


Diſcontinuanc Es ; 


Where a Recovery againſt Tenant in Tail is no Diſcon- 
tinuance, | | 49 
I the Grant of the King (being Tenant in Tail) by his 
Letters Patent ſhall make a Diſcontinuance, 232, 233 
Where a Surrender of a Copyhold ſhall amount to a Diſ- 
continuance, 233 
Every D.ſcontinuance is a Wrong, ibid, 
No Diſcontinuance of an Eſtate Tail, where the Party that 


makes the Diſcontinuance was never ſcized by force of the . 


Tail, ibid. 
Where a Grant by Fine ſhall not make a Diſcontinuance, 
435 

Tenant in Tail enfeoffs Donor in Fee, no Diſconting- 
ance, 560 


Tenant in Tail, the Reverſion in the King, makes a 


Feoffment, this does not diſcontinue the Eſtate Tail, nor the 
| Reverhon in the Crown, 552, 553. 562 


Diſſei zin, Diſſeizor. 


Where an Agreement to a Diſſeizin ſhall make one a 
Diſſeizor ab mito, 8 
Where an Agreement to a Diſſeizin ſhall transfer the Lan 
to one, 27. 31 

A Diſſeizin is no Purchaſe 47 
Where a Denial of Rent-ſeck ſhall be a Diſſeizin of it, 
and where not, 7I 
A. has an Office of Stewardſhip, and a Fee for it, if 


another keeps the Courts, it is a Diſſeizin of the Fee, 544 


Diſtreſs. 


Where a Diſtreſs taken in one County may be carried 
into another, notwithſtanding the Statute of Marlbridge cap. 
4. N 9. 18. 204 

Where the Lord may diſtrain the Cattle of his Tenant out 
of his Fee, and where not, 37, 38 

Where Cattle diſtrained are impounded, who ſhall find 
them Meat, 67 

Diſtreſs may be taken in a Piſcary, 154 

The King may diſtrain for the Arrears of Rent in all the 
Tenant's Lands holden of others, though he has the Seigni- 
ory in his Body natural; ſo for the Arrears of a Rent Charge 
granted to him, 239. 243 

Diſtreſs ſor Rent cannot be made in the Land of the King, 
though he has it in his natural Capacity, 242 

Where the Heir may diſtrain Damage-feaſant, after the 
Death of the Teſtator, the Goods and Chattles left in the 
Houſe and Lands deſcended to him, 280, 281 
Where Poſſeſſion, without any rightful Eſtate, ſhall be 

ſufficient to enable one to diſtrain, 431 


Double Plea. 


Where a Perſon, who has ſeveral Titles, ſhall ho!d him- 
ſelf to one, and ſhall not plead double, 67 
What ſhall be a double Plea, and what not, 86. 139. 140. 


I 42 

If Rent ſhewn to be in Arrear at two Days ſhall be double, 
139. 142 

Where an Averment of a Feoffment to be by Colluſion 
and upon Condition ſhall make the Plea double, 139, 140 
Where two ſeveral Seizins alledged in Avowry ſhall make 
the Plea double, 140 
Where two continual Claims alledged to avoid a Deſcent 
ſhall make the Plea double, ibid. 
Where an Allegation of two Deſcents ſhall make the Plea 
double, and where not, | ibid, 
Where a Man pleads two Matters, when he is compelled 
to ſhew them both, it docs not make the Plea double, 140. 


I93, 194 


In Debt againſt an Executor, fully adminiſtered, and ſo 


nothing in his Hands, does not make the Plea double, 140 
Where the King's Declaration ſhall not be double by the 
Allegation of ſeveral Matters, ; 243 


Daoxwer. 


A Woman ſhall not be endowed of a Recovery without 
| 43 


Execution, 


In Dowet of a Rent Charge, ſhe needs not ſhew the Deed 
of Grant, : . 46. 81 
Where a Recovery againſt the Huſband in a real Action 
ſhould hinder the Wife of Dower at Common Law, and 
where not, | | | e 
Where Dower obtained by Covin ſhall be avoided, 51. 


3 4 
If in Dower the Heir pleads in Bar Detinue of Evidence, 
he ſhall ſhew the Certainty of them, otherwiſe if of 'a Bag 
ſealed with Charters, | Y 
Where a Woman ſhall not have Dower when the Na- 
ture of the Eftate, to which ſhe has Title of Dower, be- 
comes changed before the Execution of her Eſtate, 155 
Where a Woman may be endowed of a Rent which ceaſes 
for a Time, and where not, s 156 
Where a Woman ſhall loſe her Dower for the Freaſon of 
her Huſband without any Attainder of him in Fact, 262 
Where a Woman ſhall have Dower Ad oflium Eccleſie, 
and where not, = 304 
How many Things are the Cauſe of Dower, 373 
Where a Woman ſhall be endowed of an Office, 379 
Where a Woman cannot refuſe her Jointure, and take 
her Dower, 1 396 
Where a Woman recovers Dower, ſhe cannot enter with- 
out Seizin delivered to her by the Sheriff, 529 
Where a Woman ſhall not be endowed of a deſcendible 


Freehold, 4 
Where a Woman ſhall not be endowed of a baſe Fee, 
| 557 
Dureſs. 
Shall avoid an Obligation, 19 


Dutchy of Lancaſter. 


Where a Leaſe under the Dutchy Seal of Land Parcel of 
the Dutchy made by the King within Age, to commence after 
the End of a former Leaſe in eſe, is good, and not avoidable 
by reaſon of his Nonage, 212. 221 

How the Dutchy of Lancaſter became united to the Crown 
by Deſcent to King Hen. 4. | 214 

By what Mannner of Conveyance the Poſſeſſions of the 
Dutchy paſſed before the Duke's Acceſſion to the Crown, and 
how afterwards, ©) \ i A ibid. 

The Name of Duke of Lancaſter, and all the Juriſdic- 
tions of the Dutchy, drowned in the Name of King, and in 
the Juriſdiction Royal, by the Acceſſion of the Eſtate: Royal 
to the Perſon of the Duke, 214. 217. 222 

Charter of Hen. 4. of Separation of the Lands and Poſ- 
ſeſſions of the Dutchy from the Crown, and the Cauſes of - 
making the ſame, and the Effects thereof; and in what re- 
ſpects the Poſſeſſions of the Dutchy are ſeparated from the 
Crown, and in what not, 214, 215, 216, 217 
The King may have a Clauſe of (Non omittas propter ali- 
quam libertatem) in his Writ, where he only demands a Thing 
as Parcel of the Dutchy, Ne | 216. 239 

Aid may be had of the King before Iſſue joined, touching 
his Lands which he holds in Right of his Dutchy, 216. 

22 

Tf after the Charter of Hen. 4. the King gives Lands 
Parcel of the Dutchy, by what Name he ſhall be ſtiled in the 
Grant, 21 

Statute of 3 Hen. 5. concerning the Dutchy Seal, and 
the Cauſes of making the ſame, and the EffeQs thereof, 

| 217, 218 

Statute of 1 Ed. 4. of incorporating and confileatioe for 
ever the Dutchy of Lancaſter to the Crown, and the Cauſes 
of making the ſame, and the Effects thereof, 218, 219 

Where Livery and Attornment is neceſlary to a Grant of. 
Lands Parcel of the Dutchy, and where not, 215. 219 

Statute of 1 Hen. 7. of Repeal of a Feoffment of Lands 
Parcel of the Dutchy made by King Ed. 4. by Act of 
Parliament in the 12th Year of his Reign, and the Cauſes of 
making the ſame, and in what Capacity the Dutchy became 
veſted in King Hen. 7. by that Statute; and other Effects 
thereof, ©1120, 23T 

If the King makes a Feoffment of Land of the Dutchy 
out of the County Palatine, to hold of him in capite, the 
Feoffee ſhall hold of him i capire as of his Crown of 
England, | 
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Ejefione Firmæ. 


| — OES not lie of a Reverſion, | 159 | 


? Where the Writ ſhall be good without any Clauſe con- 


naked 3o 5 + 388 229 
The Proceſs in the Writ of Ejectione Firmæ, a 
| Lies of a Pool, or of Paſture for an Ox, 228, 229 


Where the Clauſe concerning the taking of Goods and 
Chattles ſhall be inſerted in the Writ of Ejettione Firmæ, ac- 
cording to the Regi/ter, and where not, 3 
Entry alledged in Ejectment without an aQual Diſſeizin not 
good, nor ſhall it gain to the Party the Poſſeſſion whereupon 
he may make a Leaſe, | | 2.33 


Election. 


Where the Grantor or Donor ſhall have Election, and 


where the Grantee or Donee, . 13 
Where the Fenure is by ſeveral Things in the Disjunctive, 


in whom ſhall the Election be, viz. in the Tenant to pay, 


or in the Lord to take, which he pleaſes, | 96 


Where the Lord may elect to have the Wardſhip of the 
Land, or to take himſelf to his Seigniory, and where not, 
n 220 
Where the Privilege of Election may be transferred over, 
_ x: | 437 


Encroachment. See Incroachment. 


Entry. 
The dying ſeized of an Abator within five Years ſhall 


take away the Entry of him that has Right, 47 


Where the dying ſcized of a Diſſeizor within five Years 
ſhall take away the Entry of him in Reverſion or Remein- 
defy „ | ibid. 

What Entry into the Land, pending an Aſſize, ſha!l be 
ſuch an Entry as ſhall abate the Writ, and what not, 92, 


| Ws 9 
Where an Entry is neceſſary to avoid an Eſtate, and where 
not, 133. 135, 136, 137, 138, 139. 142, 413 
If an Entry is neceſſary to avoid an Eſtate for Years, and 
to ſupport a new Leaſe by the Leſſor, notwithſtanding a Co- 


hed 


.. 2 


Where Error in the latter judgment ſhall not reverſe the 
firſt Judgment, though the laſt is grounded upon the firſt, 


but Error in the firſt Judgment ſhall reverſe both, 266 


Where Error in a Record may be avoided by Plea as well 
as by Writ of Error, 266, 267 
Where a Miſrecital of Time, Place, or Number, ſhall 
make the whole eftonieous and void, 392, 303 
Writ of Error maintainable by one not Party nor Privy, 


| 1 393 

Whete Error lies in the King's Bench upon a Judgment in 
Chancery, | ibid. 
Where Judzment given ſhall not be void, but voidable by 
rror, a; | 394. 
Writ of Error in the Exchequer Chamber abated by "the* 


Death of the Lord Keeper, | 565 
 Efeape. | 
Debt brought againſt the Sheriff by the Adminiſtrator of 


the Creditor upon the Eſcape of the Debtor who was in Exe- 


cution, | 35 
Where a Perſon in Execution eſcapes, the Plaintiff ſhall 


never have Remedy againſt him again, nor can the Goaler 


tetake him, 36 


The Reaſon why Debt lies by the Creditor againſt the 
Goaler upon an Eſcape of the Debtor being in Execution, 


ibid, 
Debt lay upon an Eſcape at Common Law before the Sta- 
tute of 1 R. 2. cap. 12. ibid. 


Where any other beſides the Warden of the Flret lets a 


Ptiſoner in Execution go out by Mainprize, Bail, or Bafton, 


it is an Eſcape by Equity of the Statute of 1 R. 2. cap. 12. 
unleſs in Caſe of the Sheriffs of Londsn in Places within their 


Juriſdiction, ibid. 
If a Priſoner matries a Woman who is Keeper of the Pri- 
ſon, it is an Eſcape in her, 37 


Where a Prifoner in Execution in one County goes into 
another County, though with a Servant of the Sheriffs, it is 
an Eſcape, 35- 37 


* 


Sheriff lets a Priſoner go at large, and he goes into another 
County, Debt lies againſt the Sheriff for an Eſcape in the 
other County, for it is an Eſcape in every County into which 


he who is let at large ſhall go, | 37 
Where a Sheriff may juſtify taking a Priſoner in another 
County upon freſh Suit made within the View, ibid. 


If a Bill of Debt lies upon an Eſcape by Equity of the Sta- 


venant and Grant by the Leſſee that if the Rent be in * M ſim. 2 cap. 11. and 1 R. 2. cap. 12. 38 


rears the Leaſe ſhall be extinct and void, 133. 135, 136, 
LY gc) = IDA 137. 138, 139. 142 

Entry: neceſſary by the Leſſor to avoid the Eſtate of 
Tenant. pur -auter vie after the Death of Ceſtuy que vie, 


dn ni b Bell JETT fo 
Entry. neceſſary to diveſt the Poſſeſſion and Intereſt out of 
the Termor who holds over, | ibid. 
Where a Man may make'a Leaſe of Land before Entry, 
though he ſhall not have Treſpaſs, _ (22.1 
Where an Entry may be alledged upon a Feoffment plead- 


3 | 0 > 5 45:2 {132 
An Entry without an aRual: Diſſeizin does not gain the 
Poſſeſſion, 243 


W here the Deſcent of the younger Brother ſhall not take 


away the _y of the eldeſt, . 306 
Where an Entry needs not be alledged in Pleading, 503 
Equity. 
How defined, | 375. 465. 467 
How divided, « | 465. 457 
Where it corrects and abridges the general Words of a 
Law, = 465, 466 
Called Epichaia, _ 


A neceſſary Ingredient in the Expoſition of all Laws, 466 
No part of the Law, but a moral Virtue which corrects 


the Law, ibid. 

How to know when the Words of a Law ſhall be re- 

ſtrained or enlarged by Equity, 467 

Knows no Difference between penal Laws and others, 

| 5 408 
Error. 


Where Writ of Error lies upon an erroneous Recovery 
againſt a Tenant, and where not, 241 


Chattle in his own Right, 


Letting one in Execution go at large is an Eſcape, and a 
Thing contrary to Law, | 63, 64 
© Where a voluntary Eſcape between the Time of the Wound 
Shi and the Death of the Party wounded ſhall not be 

elony, 258. 262. 401 
To make an Eſcape Felony in the Goaler he that was 
ſuffered to eſcape ought to be a Felon at the Time of the 
Eſcape, op: | 263 

Where a voluntary Eſcape ſhall be Felony in the Goaler, 
though the Party was not a Felon to the King at the Time, 


476 
Eſcheat. 

How many Writs of Eſcheat there are upon Attainder of 
Felony, 3 262 
Eſcuage. 

Upon what Occaſion firſt invented, 126, 129 
E/ate. 


Where one may take an Eſtate by Implication, 158. 414 
Where an Eſtate ſhall be ſaid to continue always in lim 
in whom it is repoſed, unleſs the contrary be ſhewn, 193. 
[ 

Where an Eſtate ſha!l be ſaid Ml have Continuance, — 
where to be determined for the benefit of a Stranger, 193 
Where a Man may have an Eſtate of Inheritance in his 
own Right, and a Chattle in Right of another, but not a 


417, 418, 419, 420 


Where a Man cannot have a Freehold in another's Right, 
and a Chattle in his own Right, in the ſame Thing, but the 


greater Eſtate ſhall merge the leſs, 42.0 
| Where 


DRE OR ß OO 


* 


| Where an Eſtate of F rechold cannot be derived out of a 


Chattle, f 524, 525 F 


Leaſe to a Man and his Heirs duting the Life of J. S. 


what Eſtate the Leſſce hath, 556. 563 
F-loppel. 
Ought to comprehend Certainty, 56 
W here one ſhall never be eſtopped to ſhew Matter which 
the Law would not permit him to ſhew before, 57 
Where one ſhall not be eſtopped by that which is not ma- 
terial, | 81 
Where Seizin of many Services is an Eſtoppel, 95 
Who ſhall be Heir to an Eſtoppel, = 
Who one ſhall be eſtopped by his own Recital by Matter 
in Deed, 396 
Where a Recital in an Act of Parliament ſhall be no Eſ- 
toppel, | 398. 400 


Where an Indenture or Fine ſhall be Eſtoppels, 434 


Evidence. 


If one Party may demur on Evidence without Conſent of 
the other, | 


4 
What ſhall be good Evidence to prove the Iſſue if one 


agrees with a Collector for the Subſidy of Merchandize, ibid. 
What Evidence does or does not maintain the Iſſue, 7, 


8. 14 
Evidence in the Negative void, 155 8 


Where a Demurrer is upon the whole Evidence, and one 


of the Witneſſes proves againſt the Defendant, if Judgment 
ſhall be given for the Plaintiff, ibid, 


If in a Fermedon in Deſcender upon a Gift in Frank mar- 


riage the Gift is traverſed, a Deed of Gift in Frank mar- 
riage, with Remainder over in Fee, cannot be given in 
Evidence, 14 

Upon the general Iſſue in Treſpaſs, a Licence cannot be 
given in Evidence, ox, ibid, 

Where, upon Traverſe of a Leaſe for Years alledged with. 
out Deed, a Leaſe by Deed ſhall not be given in Evi- 


dence, | ibid. 
Where, upon Nul tic Recognizance pleaded, Evidence of 
a Reccgnizance. upon Condition proves the Iſſue, ibid. 


W here Circumſtances may be given in Evidence to prove 


the Intent of the Party in a Conveyance, 8 


5 
What may be given in Evidence upon Iſſue whether the 


Defendant was within Age at the Time of making a Deed, 


108 
In a Demurrer upon Evidence Jury put to aſſeſs Damages 
conditionally, 408 


Where part of a Teſtament may be given in Evidence, 


| 410 
Where the Chirograph of a Fine may be given in Eyvi- 
dence, being without Seal, | ibid. 


Where a Recovery may be given in Evidence without 


Seal, | f 411 
Whatever the Jury may take Cognizance of of themſelves 


may be given in Evidence by Parol, or by Copies, or by 
other Arguments of I ruth, jbid, 

Demurrer on Evidence confeſſes the Truth of the Facts 
given in Evidence, but denies the Operation of the Law 
thereupon, . f ibid. 

Where Certainty is not requiſite in Evidence, as it is in 
Pleadings, but that which appears probable ſhall be accepted, 
and why, 2 a 412 

Every Man's Evidence ſhall be applied and taken ac- 
cording as he intends it, viz, for his own Advantage, ibid. 


— 


Herald's Books admitted good Evidence to: prove Couſin— 
ages 426 


Exception. 3 


Where an Exception in a Leaſe, though it comes under 
the per Namen, goes to the Thing before demiſed, and re- 


rains the Demile in Part, 10 
Leafe of two Acres, excepting one, is a void Exception, 
| 153 


Where the Words (:ther than) ſhall have the Senſe of an 
Exception, 195 
Where that which is excepted out of general Words is 
as clearly exemptcd as it nothing had been ſpoken of it, 
| | 361 


of the Dead, 


* 
1 
„ 
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Diverſity between an Exception and a Saving, ibid, 
Where an Exception of a Thing not contained before in 
the general Words ſhall be void, | 370 


Where an Exception of the Profits upon a Leaſe ſhall be 


good, W 223 

f Excommunication. | 

Where upon a Plea of Excommunication the Judges have 

fought Counſel of the Canoniſts, 125 
Execution. 


Abe Order of Execution upon Statutes Merchant, Staple, 
and Recognizances, | be | 62 

Where the Execution of a Recognizance ſhall be diſcharged 
in the whole by the Conuſee's Purchaſe of part of the Land 
which the Conuſor had at the Time of the Recognizance 
entered into, and where not, | 72 


A Diſcharge of part of a Thing in Execution is a Diſ- 
charge of the whole, | ibid, 
Where the Conuſee of a Recognizance ſhall have Exe- 
cution of the Land againſt a Stranger, and where not, 
ibid. 
Where the Conuſee himſelf is one of the Feoffees of the 
Conuſor, bis entire Execution of the Land ſhall be diſcharged 
againſt all the others, but if the Conuſor has reſ-rved hatt of 
the Land to himſelf, the Conuſee may have Execution of 
that part which remains in his Hands, ibid. 


Execution of a Seigniory cannot be had in the Land of 


the King, though he has it in his natural Capacity, 242 


What might be put in Execution for Debt at the Com- 
mon Law, and what not, | 41 


| 4 
If Execution upon a Recognizance or Statute Staple is 


ſued againſt 'Termor for. Years, the Sheriff has Election either 


to ſell the Term abſolutely, or to extend it at the annual 
Value, 524 


Executor and Adminiſtrator. 


- Where plene adminiſtravit the Day of the Writ purchaſed, 
and fo nothing in his Hands, ſhall be a good Plea by an 
Executor, 26. 31 
Debt brought againſt the Goaler by the Adminiſtrator of 
the Creditor for the Eſcape of the Debtor Who was in Exe- 
cution, 3 


35 
Where Debtor and another are made Execu tors to Debtee, 
the Debt is extinct for ever, a 6 


; ibid. 178. 467 
Where an Executor ſhall ſhewghe Teſtament in an Action 
brought by him, and where not, 46. 81 
Nothing in his Hands the Day of the Writ purchaſed, 
without ſaying,” r ever aſter, no Flea by an Executor, 50 
Where Adminiſtrators ſhall ſhew the Letters of Admini— 
ſtration, and where not, . 32. 279 5 
Adminiſtrators ſhall have an Action of Account as well as 
Executors, <- 52 
It the 'Fcfator commits the Adminiſtration to one in his 
Will, by thoſe Words he ſhall be his Executor, 157 
Action on the Caſe againſt an Executbr upon a ſimple Con- 
tract of the Teſtator, , 181, 182, 18 
Where an Executor by pleading to an Action ſhall make 
himſelf liable to it, which otherwiſe he ſhould not have been 


if he had demurred to it at firſt, DS 182 
Where the Leſtator cannot wage his Law, an Action lies 
againſt his Executor, 9 * ibid. 
An Executor cannot convert the Reſidue of the Teſtator's 
Goods to his own Uſe, ibid, 
Executors are ohly Miniſters and Diſtributors of the Goods 


* ibid. 
In an Action on the Caſe againſt an Executor upon the 
ſimple Contract of the Teftator, the Plfintiff needs, not 
aver that the Defendant has Aſſets to pay Legacies, 183 
A Creditor being made Executor to his Debtor may te- 
tain Goods to pay himſelf, 184, 18g, 186, 543 
Where Acceptance of the Executorſhip by the Debtee 
extinguiſhes his Action for ever, though not the Debt, 18 1, 
185 

Where Debtor and another are made Executors to the 
Debtee, the Action is gone, though the Debt remains as Aſ- 
ſets, t 184. 186 


WD” 80 


A 


So the Action is gone in ſuch Caſe, though the Debtor 
dies firſt, and did not adminiſter at all, 184 

An Executor refuſing to adminiſter muſt be named in 
every Action brought by the other Executors for a _ 
done to the Teſtator, ,:.- 

Where Debtee and another being made Executors to 
. Debtor, and Debtee dying firſt, his Executors ſhall have an 
AQion againſt the ſurviving Executor, and where not, ibid. 
Where the Inter-marriage of the Creditor with one of the 
Executors of the Debtor ſhall extinguiſh his Action, and 


where not, | ibid, 
Where an Executor cannot pay a Choſe in Action, 185 
Without an Executor a Will is void, idid, 


How the Adminiftration of the Debtee Executor to Debtor 
cauſes an Alteration of the Property of the Teſtator's Goods 
in his Hands, towards Satisfaction of his own Debt, ibid, 
If the Creditor be made Executor to the Debtor, and there 
is not Aſſets to pay his own Debt, he may have an Action 
againſt the Heir, | ibid. 
Creditor being made Executor to Debtor cannot retain for 
Part of bis Debt, and have an Action againſt the Heir for 


the Reſidue, but he muſt either retain the whole, or have an 


Action for the whole, 185, 186 
If Executors pay the Teſtator's Debts with their own 
Money, they may retain to the Value out of the Teſtator's 
Goods, as their own proper Goods, 186 
Where in an Action againſt Executors, the Death of one 
ſhall abate the Writ, : ibid, 
- What Acts done by the Adminiſtrator before the Executor 
has proved the Will, ſhall be good and indefeaſible againſt 
the Executor, and what not, 276. 282, 283 
An Executor cannot be without a Teſtament, 276 
If in pleading Adminiftration it ſhall be averred that the 
Ordinary who committed it is the Ordinary of the Place 
where the Party died, | | 277 
Letters of Adminiſtration not binding in our Law, but 
may be denied, and how they ſhall be tried in ſuch Caſe, 
. | | ibid, 
Adminiſtrators might be appointed by the Ordinary before 
che Statute of 31 Ed. 3. cap. 11. and their Intereſt and Power, 
and how chargeable, | 278. 280. 290 
An Executor cannot have an Action of Debt, nor releaſe 

a Debt due to the Teſtator, before Probate, 278. 281 
Where no Notice of the Teſtament ſhall be a good 
Ground for the Ordinary to commit Adminiftration, 278 

| 279. 281 
Where the Executor may pay the Aﬀets in his Hands to a 
Creditor of the Teſtator, pending the Writ of another Cre- 
ditor which was ſued before the Payment, 279 
In what Caſes Adminiſtration may be committed where 
the deceaſed did not die inteſtate, but made Executors and 
a Teſtament, and the Acts of ſuch Adminiſtrator fhall not 
be avoided, 279. 281 
If a Man makes his Executors, and enters into Religion, 
and is afterwards deraigned, he ſhall not avoid the Acts of 
the Executors done in the mean Time, | 279 
How the Power of an Executor may be ſpecially limited 
and qualified by the Teſtator, _ - 


How many Perſons have to do with the Goods of the de-, 


ceaſed, and who they are, and from whence each of them 
derive their Authority, „ 
Where Debt lies againſt the Executors of the Ordinary 
for the Debts of the Inteſtate, | 4 
To what Purpoſes the Executors have an Intereſt and Au- 
thority in the Goods of the Teſtator before Probate, and to 
what not, | 280, 281 
What Act done by the Executor ſhall amount to an Ad- 
miniſtration, ; 280 
Where the Executor has once adminiſtered, his Refuſal 
afterwards may be refuſed, ibid. 
Executors muſt before Probate remove the Goods and 
Chattles out of the Houſe and Lands of the Teſtator de- 


ſcended to the Heir, or elſe the Heir may diſtrain them 
Dae e. "x 280, 281 

Where Tyeſpaſs, or Replevin, is maintainable by Execu- 
tors befg obate, g 281 


* perty and Poſſeſſion of the Goods of the Teſtator 
DC in the Executor and Adminiſtrator at one and the 
FT ime, | 
The Effet and Relation of the Probate of a Teſtament, 
| Where the Probate of the Will ſhall make good a Releaſe 
made by the Executor before Probate, ibid. 
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ibid, 


1 


Where Adminiſtration granted by one, and all Acts done 
by the Adminiſtrator, ſhalt be diſproved and avoided by a 
ſecond Adminiſtration granted by another, ibid, 
Where Treſpaſs may be 2 againſt the Adminiſtrator 
of the Ordinary, by the Adminiſtrator of the Metropolitan, 
5 ibid. 

Who ſhall commit Adminiſtration, where the Inteſtate 
dies leaving Goods to the Value of 10 J. in divers Dioceſes, 
ibid. 

Where the Power of an Adminiſtrator ſhall be diſproved 
and avoided by the Probate of the Teſtament, ibid. 
What the Ordinary ought to do before he commits Ad- 
miniſtration, where there is an Executor made, ibid. 
Where a Man ſhall be faid to die inteſtate, although he 
makes a Teſtament and Executors, 281, 232 
How Letters of Adminiſtration may be avoided, 282 
What Acts done by an Executor of his own Wrong ſhall 
be good and indefeaſible againſt the lawful Executor, ibid. 
o what purpoſes Executors ſhall be reputed in Law 
Aſſigns, 286. 288 
If Executor of an Executor might have Debt or other 
Action for a Duty due to the firſt Teſtator, before the Sta- 
tute of 25 Ed. 3. cap. 5. 286, 290 
Where the Executor of an Executor ſhall have an Action 
upon a Covenant made to the firſt Teſtator, 286. 290 
Executor of an Executor is immediate Executor to the 
firſt Teſtator, and is in the like Degree as the firſt Executor 
was, 290. 525 
At the Common Law, Executors could not have Actions 
of Account or of Treſpaſs for Goods carried away, until 
given them by Statutes, bo 290 
In what Right Executors ſhall be poſſeſſed of Things 
which come to them by reaſon of other Things, which they 
have in Right of the Teſtator, 292 
Where a Leaſe for Years recovered by the Executor, by 
reaſon of a Covenant made to the Teſtator, ſhall be Aſſets 
in his Hands, ibid. 
If an Executor aſſigns Auditors to one who was an Ac- 
countant to the Teſtator, and he is found in Arrears, how 
the Action of Debt by the Executor ſhall be, and in what 
Capacity this Debt ſhall be veſted in him, ibid. 
In what Right an Executor, having aVillain of the Teſtator 
for Vears, ſhall be ſeized of the Perquiſite of ſuch Villain, ibid. 
Account lay not againſt Executors at Common Law, un- 
leſs for the King, | | 320. 322 
Where upon a falſe Plea pleaded by an Executor, nothing 
ſhall be put in Execution but the Goods of the Teſtator, 
440 

Where an Executor is alſo Legatee, he is not compellible 
to take the Legacy againſt his Will, but he has EleCtion 
which Title he will ſtand to, and the Election of the one 


_ confounds the other Title, 520. 543 
Were an Executor is alſo Legatee, his firſt Title is as Exe- 
cutor, 520. 543 
Executor may alien a Term before Entry, 520 


Where the Executor's Aſſent to the Deviſe of a Profit out 
of Land, or other Thing, ſhall be no Aſſent to the Deviſe of 
the Land, or Thing itſelf, 521. 541 

Where the Executor's Aſſent to the firſt Deviſee ſhall enure 
to him in Remainder, | 521. 545 

Where the Executor's Aſſent to a Deviſe of the Occupa- 
tion of Land for a Time is an Aſſent to a Deviſe of the 
Land itſelf to another afterwards, 524. 541. 542. 545, 546 

An Executor cannot deviſe the Goods which he has as 
Executor, 525 

Where the Goods of the Teſtator ſhall not be put in Exe- 
cution for the Debt of the Executor, ibid, 

An Aﬀent of the Executor to a void Legacy is alſo void, 


© 526 
What Remedy an Executor being alſo Legatee has for the 
Legacy, 542. 543 


Where an Executor is alſo Legatee, at what Time the Pro- 
perty of the Legacy ſhall be adjudged in him, and how, and 
in what Degree, | 543 

Gift of all one's Goods to his Executor to perform his 
Will, is void, ibid. 
Executors ought to take an Oath to perform the Will, 


| | 544 

Where the Executor is alſo Legatee, what Act ſhall be an 
Election in him to take the Thing as a Legacy, ibid, 
Where the Executor may pay one Legatee his whole Le- 


gacy, there not being Aſſets to pay all the Legacies 9 
; ry 


w 


* 


ed, and the other Legatees ſhall have no Remedy; ſo if the 
Executor himſelf is Legatee, he may prefer himſelf, 545 

Where Executors ſhall not diſtrain in Land for the Ar- 
rears of Rent, when it is in the Poſſeſſion of him who does 
not only claim it by Deſcent, but by another Title alſo, [4] 


Exigent. See Outlawry. 
5 1 . 
Expoſition of Wards. 


Of the Word ( Agreement), 8 8. 14 
Of the Word (Fe, and where it ſhall be taken for Fee- 
ſimple, II 


Of the Extent of the Word ( Purchaſe), and where a Gift 
of a | his Lands purchaſed ſhall paſs Lands which he has, oy 
Gift v hout Conſideration, or by Way of Remainder, ibid, 
Of the Words (durante termino), _ 23. 27. 30 
Of the Word (then), and the Relation of it, 24, 25. 32 
Ot the Word (if), whether a Condition or a Limitation, 
Cf the Word (vellet), if conditional, 30. 33 
Ot the Words (quorum pramiſſorum prætextu), and their 
Ope:ation and | orce, 2 52. 56. 193 
Ot the Word (/ame), and to what it ſhall be referred, 
where ſeveral Things are named before, 64. 65 
Of the Word (aforeſaid), and where it has Relation as 
well to Things excepted, as otherwiſe, 64. 67 
Of the Words (colrre officit), and (virtute or ratione offi- 
ci) and the Difference between them, 64. 68 
Where the Words (in) and ( ſhall receive the ſame 
Con ſtruction, 76 
We the Word (ſaid), ſhall vitiate, or not, when there 
is nothing before mentioned to which it can be refered, $6 
How the Words (a“ the Time of the making), ſhall be ex- 


pounded, 108 
Of the Word (only), 109 
Of the Words (ita quod), ibid. 


Where the Judges have conſulted with Grammarians, and 
have purſued the Senſe of the Grammar, in the Conſtruction 


of Latin Words, 122 
Renunc iauit titi communiæ, good Latin, ibid. 
Pentecoſt, how defined, ibid. 
Tmaginavit, bad Latin, ibid. 
Of the Words (puri nth ibid, 
Licet is a Conjunction adverſative, and alſo an Adverb 

affirmative, ibid. 125 
Licet is a direct and preciſe Aﬀirmation, 125, 126, 127 

128 
Cum, the uſual Form of Recital in Debt upon Obligations, 
123 


Licet, without other Matter, is neither an Affirmative nor 


a Negative, but is governed according to the Matter which 


comes after it, 127 
Where the Words (cum, tanguam, ut, tam, and guam), are 
preciſe Affirmations, and traverſable, + 128 


Of the Words (licet ſepius requiſitus), in Debt, ibid, 
Of the Word (Farm), the ſame in Effect with Rent, 

- 132. 1 
Where one Word ſhall enure as another, in 3 0 
ſerve the Intent of the Parties, 134. 141, 142. 154. 157 
| 159. 170, 171 
Where Words ſpoken by one ſhall be taken as if ſpoken 
by another, and where not, 134. 136. 138. 141 
Where miſnaming Words ſhall not hurt, if there are 
Words of Subſtance put for them, 135 
Where the Effect and Subſtance of Words ſhall be more 
regarded in ontracts than the Form of them, and Words 
which are ſeldom uſed ſhall be held equivalent to uſual 
Words, if they have Subſtance in them tending to the Effect 
propoſed, 140, 141 
Wunere the Word (renounce) ſhall enure as a Releaſe, 140 
Of the Word (Covenant) how it may enure, I41 
Where the Word ( ſame) ſhall be taken for (the like), and 
where not, | | 141, 142. 272, 273 
Of the Words (flagnum, aqua, et piſcaria), what they 
conliſt of, and what ſhall paſs by a Grant of them, 151. 154 


| s £ 
Where the Word (Tenements) ſhall comprehend a Re. 
verſion, 153.155 


Where a Word includes another Thing, the Thing in- 
clud d ſhall pi by the Word, I54. 157 


Wheie the Word (deſcend) ſhall be taken for (remain), 
| 159.542 


ä 


Where the Words (recipere terram) ſhall be taken in 4 
Senſe of (re- enter), 


ral Things, : | 


459 
contain ſeve- 


I 
Of the Words (Oxgang of Land, Yard-land, and B 
F Land), and what they contain, 9 1868 
Of the Word (Toft), what it is that ſhall be fo called, 


| 170 
Of the Words (as zf)), and what Effect they ſhall have by 


Relation, 


| : | 175 

Of the Words (uuper) and (quondam),. and to what part 
of Time they relate, 190 
Of the Word (Demeſn), and what it is properly applied 
to, | . 191 
Where the Word (demiſe) ſhall be taken in the Senſe, of 


(granted over), and that as well where the Thing is granted 


over by the Act of the Law, as by the Act of the Party, 92 
Of the Words (o her than), and where they ſhall have the 
Senſe of an Exception, 19 
Of the Word (Term), what it contains, and what wal 
paſs by a Grant thereof, 198 
Of the Words (end and expiratien of a Term of Years), 
and where they ſhall extend to a Surrender of it, ibid. 
Of the Word (foreign), where it ſhail be taken in the 
Senſe of ( former), 204 
Where the Words (virtute cujus) are not a poſitive Aver- 
ment, | 208 
Of the Word (Terminus), and where it may be referred to 
Time and Place, 273 
Of the Words (out of memery), and to what Part of Time 
they ſhall be referred, and what ſhall be intended. thereby, 
| | 274 
Where a Sentence is in the Disjunctive, and one Part * 
not be performed, and the other may, the Party ſhall be 
forced to perform that which may be performed, 286 
Where a Copulative ſhall be taken as a Disjunctive, er 
vice verſa, 288, 289 
The Effect of all Words reſts in a reaſonable Senſe and 
Conſtruction of them, and in ſuch Senſe they ought always 
to be taken, G 329 
Of the Word (conclude), and from whence derived, 369 
Of the Word (Intereft), and where it ſhall comprehend a 
Term for Years, ; 374 
Of the Word (aforeſaid), and if it ſhall abate a Writ, 


where the Matter to which it was referred was not mentioned 
before, $15 
Extent. 
Where a Leaſe for Years may be extended at the annual 
Value as well as a Freehold, 524 
Extinguiſbment. 
Where Debtor and another are made Executors to 
Debtee, the Debt ſhall be extinguiſhed, 36 


If the Tenant enfeoffs the Lord in Fee, the Seigniory is 
extinct, | : 106 
Where Acceptance of the Executorſhip by the Debtee is 
an Extinguiſhment of his Action for ever, though not of the 
Debt, 184, 185 
Where Debtor and another being made Executors to 
Debtee, the Action is extinguiſhed, though the Debt re- 
mains as Aſſets, 184. 186 
So the Action is extinct in ſuch Caſe, though the Debtor 
dies firſt, and did not adminiſter at all, 184 
Where the Intermarriage of the Creditor with one of the 
Executors of the Debtor ſhall extinguiſh his Action, and 


where not, : ibid, 
Where the Action for a Thing is extinguiſhed, the Thing 
itſelf is alſo extinguiſhed, ibid, 


The Inter-marriage of the Obligor with one of the Obli- 
gees is an Extinguiſhment of the whole Debt againſt pots 
| ibid, 

Where an Eſtate of Inheritance ſhall extinguiſh a Chattle 
in the ſame Land, and where not, 419, 420 


If a Rent be granted to a Tenant of the Land, and to a 
Stranger in Fee, it is extinct for a Moiety, 41 

Where the Acceſſion of a Freehold in auter dr:it Mall ex- 

tinguiſh a Term which a Man has in his own Right, * 
eſſo 


| * | 168. 170 ; 
Where the common Phraſe and Language of the Country 
. hall be obſerved and purſued, | 


SY - (M 


. — — wet uns. — 
2 . IMO pr ˖ç—— 


OG — — 


— — hd 


hn 


| — — —U -——_ 
: 2 — 11 Ou 
. * - 


- 


Tit PAB LE 


Leſſor has a Term Gor Years as Executor of Leſſee, the 


— 


Term is not extinguiſhed, f 420 
Where by a Feoffment of a Manor which Huſband has 
in Fee, the Moiety of a Leafe for Years which he has in the 


- fame Manor in Right of his Wife Jointenant with a Stranger, 


ſhall not paſs by Way of Extinguithment, 422, 423, 424 
Where the Poſſeſſion and Eſtate of the Land comes to him 
who has the Prohts thereof, it _ the Profits prendre for 


as Time, . 542 
Extortion.. 
What ſhall be ſaid Extortion in Sheriffs, or other eb 
8 
The Odiouſneſy of the Crime, | | 2 « »- bid 
+ 747» 14 5b = F | \ | 


Failer de Record. 


HE R E in an Action of Debt upon a Recegniunnee 
* the Defendant pleads Nul tiel Recognizance, and the 


Plaintiff certifies Aa Recognisance On Condition, he has not 


Fee Simple. See Expoſition of Words. 


Where a Man is ſaid to be ſeized in Fee, this ſhall ho 
taken in Fee Simple, 
A Gift to a Man et heredibus ſhall be a Fee Simple, though 
(Vis) be omitted, 28 
Brery Fee Simple which has x Man has, is his Inheritance, 
50 
Where a Fee Simple ſhall be intended to continue always 
in him in whom it is ,repoſed, unleſs it be ſhewn how it is 
otherwiſe deveſted, I93 


A Fee Simple in Poſſeſſion, and a Fee Tail in Poſſeſſion, + 
cannot ſtand together in one and the ſame Perſon, at one and 
- the ſame Time, 230 


At the Common Law all Eſtates of Inheritance were either 
Fee Simple abſolute or conditional, and what thoſe were, 


235- 239- 241. 245. 502 
A Remainder not limitable over upon a Fee Simple, 


235: 239. 248, 249 
What oma the Iſſue of Tenant of a Fee Simple con- 


ditional had before the Statute de d:nis againſt an Abator, 


239 
Where there may be two Fees Simple of the ſame Land at 


one and the ſame Time, and where not, 248, 349. 554 


555+557+ 560 
One Fee Simple cannot depend upon another, - 248 


A Gift of Lands by Fine Sur Conn ſance de droit come ceo 
que il ad de ſon dine, ſhall be a Fee Simple, ibid. 


Where a Fee Simple ſhall not merge an Eſtate- tail pre- 

cedent, 296 
Where a Gift of Land to one and to his Heirs Males is a 

Fee Simple, and where not, 335 
How many Sorts of Eſtates in Fee there 8 557 
What is a Fee Simple abſolute, ibid, 
What is a Fee Simple determinable, ibid. 
What is a baſe Fee, | | ibid. 

Felo de fe. 


If Huſband and Wife are Jointenants of a Term for 
Years, and the Huſband becomes Fele de ſe, the Leaſe is for- 
feited, 2.57 

What are the Things which conſtitute this Felony, 258 

What ſhall be jud g the Cauſe of the Death of a Fele 
de ſe, as of one that drowns himſelf, 258, 25. 261, 262 

How the Fotfeiture ſhall relate, 259, 260, 261, 252, 263 

Why, and to what Purpoſe, the finding of his Death by 


the Coroner is Ion to an Attainder in Fact, 258. 260 


263 


Cannot make his Executors, or a I eſtament, and why, 


258.201 
Hou far the King ſhall be intitled to his Goods, 258 
At what Lime he ſhall be.deemed a Pelz de ſe, ibid, 
Where one joint Obligee becoming Veh de ſe, the Survi- 
2 ſue the Obligation, and not the King, 259 
„low many parts the Act of a Hale de fe conſiſts of, and 
which is the moſt material in the Eye of che Law, ibid, 
Wherein the Puniſhment of a Fele de Je varies from the 
Puniſhment of other Felonies, 260 
Villain gives himſelf a mortal Wound, , Lord ſeizes the 
Goods, Villain dies, the King ſhall have them, * 
The Reaſon why a Felo 4 ſe ſhall not forfeit his Land, 
ibid. 
The Quality of the Offence of a Fel de ſe, 261 
Againſt whom the Offence of a Telo de 2 is committed, 
ibid. 
What a Felo de ſe mall forfeit, ibid. 
The Reaſon why the King ſhall have the Goods and Chat- 
tles of a Felo de ſe, ibid. 
From what Time the Felony ſhall be dated, 202 
Death muſt enſue within a Vear after the Stroke, ibid. 
Felon, Felony, &c. 
Where killing another ſhall not be Felony, when done by 
Compultion, 19 
Where an Infant of tender Age, or Man von ſane mens - 
rie, kills another, not Felony, ibid. 


Where Drunkenneſs ſhall be no Excuſe ſor Felony, ibid. 
Where a Felon flies into a foreign County, and is there 
taken, in what County he ſhall be impriſoned; 37 
Where a Gift of the Goods of a Felon between the 
Wound and the Death of the Party wounded ſhall be good, 


failed of his Record, I4 
If at the Day the Party brings | in a Record which varies 
in the Year or Term, he has failed of his Record, 79 

Farm. 

. Where it has the ſame Senſe with Rent, 132. 195 
How. called in ſeveral Counties, 160 
_ What it is, and how much it may contain, and what ſhall 
paſs by a Grant or Deviſe thereof, 191, 195 


258 

Imagination or Reſolution to do a Felony not WW 
unleſs it be actually done, 259 
Lunatic wounding himſelf mortally ſhall not be a Felon, 
though he dies in his Senſes, 260 

Where the Law regards the Cauſe and Beginning of every 
felonious Act, _ ibid, 


PFeoffment. 


Where a Leaſe and Releaſe ſhall amount to Feoffment, 7 

Where Ce/tuy que Uſe and his Feoffees after the Statute of 
1 Rich. 3. and before 27 Hen. 8. join in a Feoffment, whoſe 
Feoffment it ſhall be conſtrued, | 59 

Where Tenant for Life and he in Reverſion join in a 
Feoffment, how it ſhall be conſtrued, 59.140 

Where he who is ſeized in Fee, and another that has no- 
thing in the Land, join in a Feoffment, how it ſhall be con- 
ſtrued, 59 
Where the Reſtriction of Alienation by the Condition of a 
Feoffment is good, and where repugnant, 

If Feoffor enters upon Feoffee for Condition broken, yet 
he hes not ſo avoided the Fcoffment as to puniſh F coffee for 
taking the mean Profits, 107 

Where a Feoffment is made to the Uſe of one in Fee, who 
refuſes, it is as if it had been appointed to the Uſe of a dead 
Perſon i in Law, or of an inanimate Thing, and ſo it is a Feoff- 
ment without Conſideration, and ſhall be to the Uſe of the 


Feoftor, 114 
Where Tenant for Vears and the Leſſor | join in a Feoff- 
ment in Fee, how it ſhall be conſtrued, 149 
A Leaſe for Years and Releaſe may be pleaded as a Feoff- 
ment, 156 
Where a Deed of F eoffment may be pleaded as a Confirma- 
tion, ibid, 
Where in pleading a Feoffment, an Entry may be alledged, 
232 
Where a Feoffment is pleaded without ſnewing any Uſe or 
Conſideration, to whoſe Uſe it ſhall be intended, 477 
DP .; 
Where a Fine may be levied upon Condition, 8 
A Fine levied of a Reverſion is a Record before Attorn- 
ment, 4.0 
How a Fine levied by Huſband and Wife may be pleaded, 
105 
How the Writ of Covenant ſhall be, when a Fine is levied 
of the Reverſion of Land, 157 


What 


{ 


THE T A B E E. 


Wuat is the ufual Form of the Concord of a Fine, by 
which the Reverſion of Land is granted, " T&F 
Fine pleaded without any Concluſion of prout patet, Oc. 


o 


. | | | 224 
When a Remainder cannot be limited upon a Fine, Sur 
conuſance de droit come ceo que il ad de ſon dine, 248 


If any of the Proclamations upon a Fine according to the 
Statute of 4 Hen. 7. be made on a Sunday, it makes all the 
Proclamations erroneous, but does not make the Fine void, 


which remains a Diſcontinuance as a Fine at Common Law, 


265 
A Fine may be levied according to the Common Law 
without Proclamations, or according to the Statute of 
4 Hen. 7. with Proclamations, ibid, 
Form of Fines not altered by the Statute of 4 Hen. 7. 
| - - bid. 
The Fine .and the Proclamations upon it are not one in- 
tire Matter of Record, but ſeveral, 265, 266 
Error in the Proclamations is not Error in the Fine, but 
Error in the Fine makes the Proclamations void, 266 
Error in the Proclamations of a Fine may be avoided by 
Plea as well as by Writ of Error, 266, 267 
Where an Infant ſhall be bound to make his Claim with- 
in the firſt five Years after his full Age, 355. 375 
The Antiquity, Nature, and Puiſſance of Fines, at the 
Common Law, 357. 368, 369 
Why ſo called, 357. 369 
What Time was allowed by the Common Law to make 
Claim, &c. after a Fine levied, and againſt what Perſons the 
Fine was thereby annulled, 357, 358 
Where Non-Claim by a Year and Day after a Fine levied 
was no Bar by the Common Law, 
Why termed „inis leg is, et fructus legis, et exitus legis, et 
effeftus legis, Os 
The Preſervation of ancient Rights touched by Fines, how 
regarded by the Common Law, ibid. 
Where the Eſtate, which paſſed by the Fine being de- 
feated, the Right paramount which before was bound ſhall 
be reſtored, ibid. 
| Where Judgment and Execution ſeven Years after the Pro- 


clamations (ſince the Statute of 4 Hen. 7.) ſhall defeat and 


annul the Fine, and againſt whom, ibid. 

Where continual Claim upon the Land, or amongſt the 
Neighbours out of the Land, ſhall diſturb the Fine, ibid. 
Where Claim entered in the Record of the Foot of the 
Fine was good and ſufficient, and what was the Form of the 
Entry, and at what Time it muſt be made, ibid. 

How many Sorts of Claims there were at the Common 
Law to avoid Fines, 13 359 

Who ought to make Claim to avoid a Fine, and who were 
excuſed by the Common Law from ſo doing, not only within 
the Time limited, but for ever, ibid. 
Where he in Remainder or Reverſion was bound for ever 
by the Non- Claim of the particular Tenant to avoid the Fine, 


ibid. 
Feme Covert bound by Non-Claim to avoid a Fine, and 
why, 360 


The Validity and Reputatien of Fines much impaired by 
the Statute which ouſted Non Claim; but were reſtored to 
their former Force and Puiſſance by the Statute of 4 We 2; 
101d, 
Where one who falls under Diſability meſne between the 
Proclamations made and the Expiration of the five Years, 
and ſo continues all the five Years, ſhall be bound by Latches, 
and where not, 366 
Why originally deviſed, 308 
Fine upon the Statute of 4 Hen. 7. compared to Janus, 
otherwiſe Noah, | 
Infant levies a Fine, after Proclamations paſt he ſhall no 
have a Writ of Error, 370 
' Againſt whom a Fine with Proclamations may be pleaded 
without examining: the Right, 361. 370 
Upon a Fine levied at Common Law by Tenant in ancient 
Demeſne, the Lord may have a Writ of Deceit twenty Years 
after the Proclamations, and annul the Fine, | 370 
Fine with Proclamations levied by Huſband, and five Years 
paſs before his death, the Wife ſhall be bound to five Years 
after his Death to purchaſe her Writ of Dower, 373 
Where the Lord {hall have Cœſavit twenty Years after the 
Proclamations upon a F ine, ibid, 
If Remuinder-Man in Fee expectant upon an Eſtate for 
Life ſhall have five Ycars after the Death of Tenant for Life, 


not bind the Iſſue, 


| 357 


to avoid a Fine with Proclamations levied. by the Feoflee ot 
Tenant for Life, | I ibid, 

Where a Fine and five Years Non-Claim ſhall bind a Cor- 
poration, and where not, and where every Succeſſor ſhall 
be bound by five Years Non Claim for his own Time, - 375 


How a Fine may be pleaded in Bat, __ IMs ; 
Fine levied without an Original, not void, but voidable by 
Error, | 394 

Where it ſhall be a good Form of Pleading a Fine to ſay, 
that a final Concord was made, | 431 
Where in Pleading a Fine, the Party needs not ſhew that 
it was levied in the Common Bench, : ibid. 
What makes it to be a Fine, and to what Purpoſes it ſhall 
be called a Fine before it is engroſſed, ibid. 
Where it is an Eſtoppel, 8 434 
Where the Eſtate given, upon which the Fine is levied by 
Tenant in Tail, being abſolutely defeated before the Procla- 
mations paſſed, the Fine and all the Proclamations afterwards 
made are void, and of no Force, and the Lail not barred, 


434» 435 
To what Purpoſe Proclamations upon a Fine were or- 


dained, : 434 
What Sort of Claim made by the Iſſue in Tail before the 
Proclamations paſt ſhall be ſufficient to defeat the Fine and 
the Proclamations afterwards made, and what not, 435 
Where a Fine with Proclamations levied, by Tenant in 
Tail of another Thing than that which was entailed, ſhall 
ibid. 
Where the Iflue in Tail may aver Continuance of the Poſ- 
ſeſſion againſt the Fine of his Anceſtor, and where not, 
5 435, 436, 437 
Where a Fine does not alter the Eſtate, nor diveſt the 
Land out of the Conuſor, until Execution ſued by the Conuſee, 
Where Proclamations upon a Fine levied by Ten I 
Tail, being made after his Death, ſhall bind the Tail, and 
where not, 434. 430, 43 


Fines levied to Corporations without ſhewing any Licenſe 
of the King, 502 


Where in pleading a Fine, an Entry needs not be alledged, 
Forfeiture. 
Where the Goods of a Felon ſhall not be removed out of 
his Hands until Attainder, | 68 
Where Leſſee for Life is charged not to alien in Fee, if he 
aliens in Tail only, it ſhall be a Forfeiture, 85 
At what Time Lands in Tail became forfeitable for Trea- 
ſon, 2.37. 251. 554 
Feoffment of Tenant for Life a Forfeiture for which Leſ- 


ſor may enter, 
How the Forfeiture of 


241 
Goods for Felony ſhall relate, 258 
| 260. 262 
Lunatic wounding himſelf mortally ſha!l not forfeit his 
Goods, though he aiterwards dies in his Senſes, 260” 
Land ſhall not be forfeited without an Attainder in Fact, 
| 260, 261 
Where a Man ſhall forfeit his Goods, though he be never 
attainted, | 260 
What the Defendant in Appeal ſhall forfeit if he be killed, 
or only overcome, by the Appellot in Battle, 260, 261, 262 
Where a Felon being ſlain in Reſiſtance of an Arreſt 
ſhall forfeit his Goods and Chattles, | 260 
Where the Forfciture of Goods and Chattles ſhall have Re- 
lation to the Wound given, or Act done, which cauſed the 
Death, for the avoiding of Gitts or Alienations thereof, 


260. 262 
Huſband and Wife being Jointenants of a Leaſe for Years, 


it may be forfeited by the Outlawry or Attainder of the Huſ- 


band; ſo if he becomes a Helo de ſe, it ſhall be forfeited, 
257. 260 

Where Perſons endeavouring to ſhun the Trial or Sen— 
tence of the Law for Felony 1hall forfeit their Goods and 
Chattles, 262 
If a Man commits Felony and flies for it, he ſhall for- 
feit his Goods from the I ime of the fugam fecit found, 
| 202, 263 
If a Man arraigned for Felony challenges peremptorily 
above Thirty-five, he ſhall forfeit his Goods and Chattles 
by the Common Law, and from what Time, 262, ane | 
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If he that is found guilty of Felony takes his Clergy, he 
hall forfeit his Goods, and from what Time, 262, 263 
If one arraigned for Felony ſtands mute, and will not 

_ anſwer, he f 
„„ ar Ds  % 
Ikf a Subject joining the King's Enemies in Battle againſt 
the King within roy pered is ſlain in the Field, what he ſhall 
forfeit, 1 | 
In Murder, the Title of the Lord by Eſcheat has Relation 


to the Stroke given, | ibid. 
Where Offices of Skill and Diligence may be forfeited by 
, * Attainder of Treaſon, and where not, 379 


Where by the Attainder of one Grantee of an Office, the 
Office or any Part of it ſhall not be forfeited, 380 
A Rent granted for the' Exerciſe of an Office is not for- 
feited by the Attainder of the Officer, if the Office itſelf is 
not forfeited, 381 
Annuity pro conſilis impendends nor forfeitable by the At- 
tainder of the Grantee, 381, 382 
Tennant in Tail of the Gift of the Crown makes a Feoft- 
ment in Fee, the Reverſion being ſtill in the Crown, and af- 
tet wards is attainted of Treaſon, the Intail is forfeited to the 


Crown, 552 
Forger of falſe Deeds. 


Lies tho' the Title only be diſturbed, 54 

- Does not lie for forging and publiſhing a falſe Deed of a 

 ' Leaſe for Years, 80 
Lies for forging one falſe Deed only, 86 
Where the Writ is quod falſa conſpiratione habita, &c. yet 


good, tho! againſt one Perſon only, 123 
Formedon. 


Where in a Formed:n upon a Remainder in Tail, the Iſſue 


may declare upon an immediate Gift, 52. 57 
t lies de gurgite, 154 
What Formedon lies for the Grantee in Tail of a Reverſion 
depending upon an Eſtate for Life, 159 


— _ How the Death of Tenant in Tail without Heir of his 
— Body ought to be pleaded in a Fer meden in Remainder, 233 
©" Firmedin in Reverter lay at the Common Law before the 
Statute de donis, and in what Caſes, 235. 245 
Formedon in Remainder lay not at the Common Law be- 
fore the Statute de donis, 235. 239 
In what Caſe 2 Formeden in Deſcender lay at the Common 
w, | | 2 
Where a Formed:n lies for the Heir, and not a Sur cui 2 
_ 246 
Where Proclamations ſhall be made in a Hrmaden before 
Judgment, 358 
Where the Demandant in a Formedon upon a falſe Plea 
pleaded ſhall be barred of all that he has demanded by his 
Vrit, | 440 
Form of Declaration in a Formed:n in Deſcender, 5061 


Franchiſe. 


All Franchiſes coming again to the Crown by Eſcheat or 
otherwiſe are extinguiſhed in the Crown from whence they 
are derived, | | 219 

Where a Franchiſe which is appendant to a Manor ſhall not 
paſs by a Grant of the Manor, 238, 239 


Frankalmoigne. 


What the Tenant is bound to do for the Donor, 305 
Donor to acquit the Tenant of all Rents and Services, 
ibid. 

Frank- Marriage. 


If Land is given in Frank-Marriage, and the Parties are 
afterwards divatifed, the Woman ſhall have the whole Land, 


Hir 58 
Not ſubject to Payment of Rent until fourth Degree be 
paſt, 2303 
ech Freebold. | 


Of greater Eſtimation in Law than other Things, 25 
Where a Freehold may paſs from one to another by a bare 
Aſſent or Agreement, | 27. 31 
Where a Freehold, by Agreement had upon the Livery, 


* 


1 


T. HE T A B. L E. 
| may be transferred from one to another by Matter . ex 701 | 
fatto, | | 25) . E 1 


forfeit his Goods, and from what Time, 


263 


Freehold not ſuffered to be in Suſpence, fo 480 

Where a Man may have a Freehold in his own Right, and 
a Chattle in guter droit, in the ſame Thing, but not a Chat- 
tle in his own Right, 417, 418, 419, 420 

Where a Man cannot have a Freehold in auter drett, and 
a Chattle in his own Right in the ſame thing, but the greater 
ſhall merge the leſs, | 


20 
Where a FreehoN cannot be derived out of a Chattte, 


524,525 
Gaveltind. 


. Is the Law of Inheritance among the ancient Britons 
before they were expelled by the Saxons out of this 


Part of the Realm called England, and it continued among 


them after they fled into Wales until the Time of King 
Henry 8, 129 
How Gavelkind Lands ſhall deſcend in the Caſe of the 
King who dies ſeized thereof to him and to his Heirs, leaving 
two Sons, 234. 247 
If Gavelkind Lands deſcend to the King and his Brother, 


each ſball take but 4 Moiety, 247 
General Iſſue. 
hat Evidence may or may not be given on this ſue, ſee Tit. 
Evidence, 
Grammar. 


Where the Judges have purſued the Rules of Grammar in 
the Conſtruction of Latin Words, 122.125. 127 


Grant. 


Where Grants ſhall be good, tho? at firſt incertain, if by 
Circumſtances or ſome future Matter they may be made cer- 
tain, | 6. 12. 13 

Every Grant ſhall be taken moſt ſtrongly againſt the Gran- 
tor, and moſt beneficially for the Grantee, 10. 103. 154. 

| 156, 160. 238. 243. 287 

It is the Nature of every Gift and Grant to be executed 
preſently, | 12 

Every Gift and Grant is an Agreement between the Parties, 

ibid 1 
Where a Grant of Liberties within a certain Precinct mall 
not be extended further, altho'ꝰ the Precinct is afterwards en- 
larged, 129, 130 
| here Grants which refer to another Thing ſhall be good, 
and-ſhall enure as the other Thing, with an Averment what 
the other "Thing is, 130 

Where a Grant of a Reverſion of Land ſhall enure as a 
Remainder, et e contra, I 34. 141. 157. 170, 171 

Grant of a Rent-Charge by two Tenants in common ſhall 
enure as ſeveral Grants, | 140. 161. 171 

Where a Leaſe may be granted over without Deed, tho 
it could not be made at firſt without Deed, 150 
A Grant ſhall never be void, if by any reaſonable Intend- 
ment it can be made good and effeQual, 154. 156. 159, 160 

Where the Words of a Grant ſhall be taken out of their 
proper and uſual Signification to perform the Intent of the 
Parties, | 154. 159. 170, 171 

A Grant of the Reverſion of Land, habendum the Land, 
is a good Grant of the Land itſelf, 147. 153, 154. 160. 197, 

nn i ., 198 

What ſhall paſs by a Grant of Hagnum, agua, piſcaria, = 
ges, Turbary, So. | 151. 154.157 

Where a Word includes another Thing, the Thing in- 
cluded ſhall paſs. by the Word, I54. 157 

Where the Premiſes of a Deed ſhall be correed and ex- 
plained by ſubſequent Words, 155. 161. 173. 541 

Where the Time is material in Grants, and if the Thing 
cannot paſs at the Time limited, it ſhall be void, 150 

He to whom a Grant is made has Election to uſe it in ſuch 
Senſe as ſerves beſt to his own Purpoſe, ibid. 

An Advowſon may paſs by the Grant of a Church, 157 

Every Grant ſhall be ute Ex according to the Intent ra- 
ther than according to the Letter, 160 
Where the general Words of a Grant ſhall be reſtrained by a 
ſubſequent Clauſe, 1561. 173. 541 

Where 


— 


My here Grants ſhall be equitably, expounded, ſo that they 
ſhall not be taken unreaſonably againſt the Grantor, and yet 


"ſhall be extended liberally for the Grantee,  _ 16 


If a Corody is granted to one for him and his Servant to 
ſit at Meſs, the Grantee may not bring one that has a noi- 


ſome Diſeaſe, ibid. 
Upon a Grant of Eſtovers out of a Manor, the Grantee 
may not cut down Fruit-Trees, ibid, 


A Grant of Common for all Cattle ſhall not extend to . 


» 'Beaſts not commonable, ibid, 
Where Grants ſhall be void, notwithſtanding the Intent 


appears, if the Intent is not according to Law, 162 


Where the common Phraſe and Language of the Country 


where Grants are made ſhall be obſerved and purſued in the 


Conſtruction of them, 169 


Diverſity where the Grantor is deceived in Matter of Fact, 


and where in Matter of Law, 170 
Where Certainty in Grants added to that which was cer- 
"tain enough before ſhall be of no Effect, otherwiſe where 
there was no Certainty before, 191, 192 
A Grant ſhall never be expounded fo as to deſtroy the 
Text itſelf, N 1096. 288. 308. 317. 396 
Grants ſhall be expounded fo as that all the Parts thereof 
may ſtand together, and be conſiſtent, 196, 197 
f a Man grants to another all his Term in Land, what 


paſſes thereby, 198 


If Termor grants a Rent-Charge, and after ſurrenders his 
Eſtate, yet the Land ſhall remain charged during the Term, 
and, as to the Grantee, the Term ſhall be ſaid to have Con- 
tinuance, ibid. 

If he in Reverſion grants a Rent-Charge, to commence 
after the Term ended, and the Leſſee ſurrenders, the Rent 
ſhall be paid preſently, and, as to the Grantee, the Term 
ſhall be ſaid to be determined, ibid, 


The King's Grant ſhall be taken moſt ſtrongly againſt the 


Grantee, and moſt favourably for the King, 243 
Where a Franchiſe or Advowſon appendant to a Manor 
ſhall paſs from the King by a Grant of the Manor without 
ſpecial Words, and where not, 238, 239. 243. 330 
A Choſe in Action cannot be granted but by the King, 
243 

Where the Form in which a Thing is given or granted 
ought to be obſerved and complied with, and not violated, 


247 
Where a Grant of a Rent-Charge by two Perſons out of 
all their Lands ſhall enure as ſeveral Grants, 289 


Where a Grant in the Copulative ſhall enure disjunctively, 


ibid, 
Where the Conſtruction of a Grant ought to be made up- 


on Conſideration of all the Parts of it, and not of one Part 


only by itſelf, 295, 396 
| Where by a Grant of all his Lands and Tenements a Leaſe 
for Years ſhal' pals, 423, 444 
Leſſee for Years grants his Term to another during his 
Life, it is as much as if he had granted it during all the 


; 520 
Leſſee for Vears grants to another all his Term which 
ſhall be to come after his Death, the Grant is void, ibid. 


Leſſee for Vears grants by Beed all his Term to another, 
habendum from the Time of the Death of the Grantor, the 
habendum is void, and the Term ſhall paſs preſenttly, ibid. 

What W ords in a Grant ſhall amount to a Limitation for 


Life, of 522 
Where Grants ſhall be good, tho” the Thing g granted be to 
veſt upon an incertain Contingency, 524 


Where the Law will marſhal the Words of a Grant, con- 
trary to the Order in which they are placed in the Deed, in 
Order to preſerve the Intent of the Party, and make that to 
precede, and that to follow, which properly ought to precede 


and follow, 540, 541 
In every Gift or Grant there ought to be a Donor, Donee, 


and Thing given, 563 
| | Guardian. 


Where the Guardian ſhall have Election to take the 
Wardſhip of the Land, or to diſtrain for the deigniory, and 


where not, f 220 


Feme Guardian in Socage marries, and ſhe and the Huſ- 
band make a Leaſe for Years of the Infant's Land, it ſhall 
not bind her after the Huſbands Death, 


Guardianſhip in Socage, to whom committed, 293 


: yy” | _ * Wh 1 "IP 
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293, 294 


Guardian in Socage to aceoript to the Infant for the Reſt of 


the Profits over and above his Maintenance, 2933 294 
To whoſe Uſe the — in Socage Wooly” ky Land; 
2 
To whom the Guardianſhip i in Socage ſhall 20 after & 
Death of the Guardian, 5 "ow 
Guardian in Socage cannot forfeit his Intereſt, 294 
Feme Guardian in Socage takes Ny and dies, the 
Huſband's Intereſt ceaſes, _ | | ibid. 
Where two are in equal Degree of Aﬀfoity to the [ofant, 
who ſhall be Guardian in.Sacage, 22395, 296 
Where he/ſhall be Guardian, to whom there may e any 
Poſſibility of Deſcent, 2095 in the M argin. 
Where he that firſt gets * ſhall be Guardian in 


Socage, 4596 


Habendum. NM 
| WI. RE the Reverſion of Land is granted i in | the Pre- 


miſes, habendum the Land itſelf, this is a good ha- 

bendum, and ſtands well with the Pretniſes; 147. 154. 155. 
157, 158, 159, 160, 161. 197, 198 

Where the habendum ſhall not be ſaid purſuant ta the Pre- 
miſes, tho” of a Thing contained in the Premiſes, when it is 
limited in another Degree, 185, 152 
Where an habendum, which is of a Thing not granted i in 


the Premiſes, ſhall be void, and nothing ſhall paſs by it, 152 


What is the Natu: e and "Office of an habertdum in a Deed 


15 2. 171. 196 
Where the Limitation in the habendum ſhall take Place, 
when the Premiſes are general, 152 


Where the habendum ſhall be void, if n ee to the 
Eſtate before, 152, 147 


Grant to A. and his Heirs, . for Life, the * OY: 


dnm is void, 


158. 
Where the Senn, may not abtidge the Premiſes, 153. * 


at the Top 
Two Acres are given to two, if the hohenduims i is, fe. one 
Acre to the one, and the other Acre to the other, it is void, 


153 
Where the habendum ſhall be good and purſuant to the Pre- 
miſes, altho' it varies from heat! in Words, if ſo be the Sub- 


ſtance of both is the ſame, 1401194 
Where a Thing is comprehended in the Premiſes, and has | 


another Name in the habendum, which contains the Thing, 
the habendum is good, 157, 158 


If the Nomination of an Advawſon is granted in the Pre- 


miſes, habendum the Advowſon, the haben lum is good, 157 


if a Manor is granted, hatendum the Services, tt is a good 
habendum, ibid. 
If a Manor be granted or rendered by Fi ine, Ae an 
Acre Parcel of the Manor to him and his Heits, he ſhall have 


the Manor for Life, and the Acre i in Fee, ibid. 


If an Acre Parcel of a Manor is let to one for Life, and 


afterwards the. Manor is given, habendum the Reverſion of the 


Acre in Fee, this is a good habendum for the Acre, and he 


ſha)! have the Manor only tor Life, 157, 158 
Gift of all his Land in Dale, habendum Black-Acre, is a 
good babendum, if Black-Acre hies there, 3 158 


Where an habendum the Land ſhall be good, tho no Land 
was given in the Premiſes, but only an tate 3 in the Land 


confirmed, ibid. 
Where one named after the habendum ſhall take an Eſtate 
thereby, ibid. 160 
Where an Habendum ſhall give an Eſtate, when nothing 
was given in the Premiſes, = 160 
Where the ſeveral Limitations in the habendum ſhall de- 
ſtroy the joint Implication of the Premiſes, , ibid. 


Where the habendum ſhall be good, when the Thing 
named in it is comprehended i in the Premiſes, tho* named by 


a different Name, ibid. 


Feoffment of a Carve, habendum the Manor of D. is good, 
if the Carve conſtitutes the Manor, 162 

Not neceſſary in the habendum to repeat the Thing named 
in the Premiſes, but the Habendum when put generally ſhall be 
refer'd to the Thing mentioned before, 196, 197 

Where the habendum ſhall be void, and the Thing paſs by 
the Premiſes, when the habendum . Premiſes cannot ſtand 
together, rather than the hbendum ſhall deſtroy the whole, 
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— 


For Matters touching the Succeſſions to Inberitanuesr; and what 
Heir ſhall be prefer d before anather, ſee Tit. Deſcent. 


The Heir has no Title in the Life of the Anceſtor, 5 5. 


48, 49. 
Where Lands veſted in the Daughter as Heir, for Default 


of a Son in rerum natura, ſhall be afterwards diveſted by the 


Birth of a Son, and where not, 51.56, 
Where the Heir on the Part of the Father ſhall enter for 
the Breach of a Condition, but the Heir on the Part of the 
Mother ſhall ouſt him, 57. 
In Debt againſt the Heir, Plaintiff needs not ſhew that the 
Executors have not Aſſets, 
Heir Male a greater Bleſſing than Heir Female, 305. 
Where the Judgment againit the Heir ſhall be ſpecial, and 
where general, according as he demeans himſelf in Pleading, 


4.38. 440. 


Where the Obligee has Election to ſue the Heir, or Exe- 
cutor, or Adminiſtrator of the Obligor, 439. 


In Debt againſt the Heir, Aſets in the Hands of the 3 
tors no Plea at this Day, 439. 

How the Writ againſt the Heir ſhall be, 441. 

Where ſpecial Judgment is given againſt the Heir, what 


Manner of Execution the Plaintiff ma 8 ibid. 
Heir of the Heir not chargeable in Debt upon the Obliga- 
tion of the Father of the Heir, ibid. 


Where the Heir on the Part of the Mother ſhall have Be- 
nefit of a Diſcharge granted by the King to one and his Heirs, 


445+ 
Where the Heir ſhall not be charged by the Obligation, 
Grant, or Warranty of his Anceſtor, 457. 


Heriot. 


Where in Avowry for Heriot- Service it ſhall be ſhewn what 
is tis beſt Beaſt, and the Price thereof, 94. 

Heriot- Service lies in render, 95. 

W here hors de ſon fee ſhall be a good Pleai in Avowry for a 


Heriot, and where not, 96. 
What Remedy the Lord has for Heriot-Service and Heriot- 
Cuſtom, = gs 95 96. 
| Homicide. 
Any Man may kill another in his own Defence, » as 
Champion in Trial of a Writ of Right, 43. 
Where Homicide ſhall not be Felony, being done by 2 
pulſion, 19. 
2 Drunkenneſs ſhall be no Excuſe for Homicide, 
ibid. 
What it is, | 261. 
Hors de ſon Fee. 
No good Plea to an Avowry for the taking of his own 
beaſt, 96. 
| Heſter. 


Where he ſhall be charged for the Goods of the Gueſt loſt 
or ſtolen out of his Houſe, and where not 9. 
In Action in the Caſe againſt an Hoſtler by him whoſe 


dam malefuctores, and does not name any Names, 129. 


Feofails. 


AULTS in the Matter of the Count are not remedied 
by the Statute of Zeofails, but remain at Common Law, 


209. 
Ignorance. 

Where involuntary Ignorance ſhall excuſe one for breaking 

the Law, | 19. 
Where involuntary Ignorance is the Cauſe of an Act, it 

is ſaid to be done ex 2 ;bid. 
Where voluntary Ignorance ſhall not excuſe one for break- 

ing the Law, ibid. 
here voluntary Ignorance i is the Cauſe of an AQ, it is 

ſaid to be done ignoranter, ibid. 


49193. 


maintains the Indictment, 


No Man ſhall be preſumed to be ignorant of the Low, 


N 184. 342. 


Ignorance of the Law no Excuſe, 342. 


Inpriſonment. See Tit. Priſon. 


Incidents. 
WE 
Not ſeverable, 381. 
Incroachment. 

Where an Incroachment of Services {all not hurt, but 
ſhall be avoided in Replevin, 95. 
Where the very Lord cannot make Title by Incroachment, 
ibid, 

Incumbent. 


By what Means he may transfer his Parſonage to another, 
and by what not, 496, 497. 


There cannot be two Incumbents of the ſame Char at 
one and the ſame T ime, 500, 


See Deeds. 


How the Law conſtrues the Words of an Indenture, 


134. 136. 
Where miſnaming of Words in an Indenture ſhall not 
"ys if ſo be there are Words of Subſtance put for them, 


Indenture. 


I 
Where it is an Eftoppel, | _ 
Indidtment. 
An Inditment of Murder de guodam ignota, or of ſtealing 
the Goods ciuſdam ignoti, is good, 85. 129. 


A. is indicted as having given the mortal Stroke, and B. 
and C. as preſent and aiding, if proved that B. gave the mor- 
tal Stroke, and that A. and C. were preſent and aiding, it 


98. 
If an Indictment laying the Offence on Thurſday after the 


Day of Pentecgſt be good, 122. 
Appeal of an Approver accepted as an Indictment, [1 
Induction. 
The Effect and Operation thereof, and to what Purpoſes 
neceſſary, 528, 529. 
By whom to be done, 3328. 
Infant. | 
: Where an Infant of tender Age kills another, it is not Fe- 
ony, 1 


Where an Infant ſhall not be within the general Penalty 7 
a Statute, altho' he is within the Letter, 364, 465. 
Bound by the Statutes of Ceſſavit and of Waſt, 364. 
Where Latches in an Infant ſhall be prejudicial to him, and 
where not, ibid. 
Where Acts done by Infants by Reaſon of their Office, or 
for Neceſſity, ſhall bind them, ' - ibid. 
Where an Infant ſhall be bound by a Condition annexed-to 


Goods are ſtolen out of the Inn, the Writ is generally gui- hey Eflate,. .. . 375. 


If an Infant makes a Leaſe for Years, with Remi r 
over, rendring Rent, and at full Age he accepts the Rent of 


the Tenant for Years, this ſhall be an Aſſent to him in Re- 


mainder, ſo that he ſhall not ouſt him after, '- 546. 


Information. 


Where an Informer in the Exchequer upon a penal Law 
ſhall give his Information on Oath, I, 
An Information of Intruſion into the Lands of the Crown 
general without ſpecifying the certain Quantity of the Acres, 
to. 

How the Offence is laid in Information of Intruſion, ibid. 
An Information for the Kirg is the King's Declaration, 
and ought to contain Certainty, . 329. 


Inheritance. 
What Difference between an Inheritance and Purchaſe, 


. 47.58. 
Every 


50. 68. 


Inheritances corporate and incorporate, and what is ſuch, 
f ae 70. 


Where an Eſtate of Inheritance ſhall be intended to con- 


tinue always in him in whom it is repoſed, unleſs it be ſhewn 
how it is otherwiſe diveſted, 193. 431. 


Where a Man may have an Inheritance in his own Right, 
and a Chattle in Right of another, in the ſame Thing, 
| 417,418. 

An Eſtate to a Man and his Heirs during the Life of J. S. 

is not an Inheritance, but a deſcendible Freehold, 5 56. 563. 


Innbolder. See Hoſtler. 


Inrollment. 


* 


Where the Inrollment of a Deed to the King may be 


pleaded generally without ſhewing in what Manner it was 
done, | 


| 105. 
4 N Inſtant. 
How defined in Logics | h Bw 110. 
Where in Things of an Inſtant there ſhall be à Priority of 
Time in Conſideration of Law, 258. 


Every Inſtant contains the End of one Time, and the Be- 
ginning of another, W ibid. 


Intent and Intendment. 


Where a Plea has two Intendments, that ſhall be taken 
which is moſt ſtrong againſt him that pleads it, 46. 
Where the Intent of the Party may be made to appear by 
the Evidence of collateral Circumſtances, 85. 
Where the Intent and Meaning of the Party may be diſ- 
covered by the Phraſe of Speech made Uſe of, 85, 86. 
Where the Intent of the Parties, and the Effect and Sub- 
ſtance of their Words, are more regarded in Contracts than 
the preciſe Form of Expreſſion, _ | 140. 
Where one Word ſhall be taken for another, in order to 
preſerve the Intent of the Parties, 


and not according to the Letter, CAPS 160. 
Where the Intent ſhall be ſet aſide, if it is not agreeable 
with the Law, and exprefled by apt Words, 162. 


Where the Intent expreſſed in a Gift ought to be obſerved, 
and it is tortious and moon break it, | 247. 
Where the Intent of a Contract or Condition ſhall be per- 


formed as near as may be, when the Words cannot, 290, 291. 


The Intent is to be reſpected in every Matter, 292. 344. 
Where the Intent ſhall direct the Operation of a Deed, 


| 5 1344» 
Where an Eſtate ſhall be defeated by the Intent of the 
Party, without an exprefs Condition, 413. 


Intereſſe termini. 


Where an Iulereſe termini may be granted over without 


Deed, 150. 
An Inter:ſſe termini is a Chattle, 40 ibid. 


: 423. 

Cannot be enlarged by Releaſe, | ibid, 
Intereſt, 

What it may comprehend, 374. 437: 

How defined, 484. 


Intruder, and Intruſion. 


Bill of Intruſion but a perſonal Suit, and in Effect no 
more than Treſpaſs, 337- 561. 
An Intruder cannot gain any Eſtate or Poſſeſſion againſt the 
King, | 546. 


How Continuance may be alledged by the King in Intru- 


ſion, and how not, | ibid, 


Where a Perſon is convicted in the Exchequer of an Intru- 


ſion into the Lands of the Crown, upon a Bill of Intruſion 
there brought, how he ſhall be put out of Poſſeſſion, 561. 


I 34+ 141. 154, 159. 
Every Grant ſhall be conſtrued according to the Intent, 


| Error, 
Where Leſſee ſhall be ſaid to have only an Intereſſe termini, 
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Every Fee · Simple is an Inheritance, 
Every Eſtate which may be inherited by the Heir is an In- 


Jointenancy and Fointenanis. 
Where in a Plea of Jointenancy the Party ſhall ſheiw of 
whoſe Feoffment it is, 25 where not, . 55. 84. 
If one Jointenant takes all the Profits, the othet has no 
Remedy by the Common Law, k 
Where a Grant of his Eſtate by one Jointenant, to com- 
mence after his Death, ſhall be good againft the Survivor; 
and where not, | ' 263. 
Where by the Death of the Wife Jointenant for Years 
with a Stranger, the Term fhall ſurvive to the other Jointe- 
nant, and not to the Huſband, - | 
Where a Jointenant ſhall have the Moiety of his Coni- 
panion by Survivorſhip, and where not, W 
Where one Jointe nant ſhall have a Quod ei deforceat,” atid 
the other a Writ of Right, 419, 420. 


Where ;Plea of Jointenaney with another ſhall abate the 
Writ, and where not, | [6] 


Jointure. See Stat. 11 H. 7. cap. 20. 
Whete a Covenant, in Confideration of Marriage, to ſtand 


ſeized to the Uſe of one and his Wife, ſhall operate as a 


Jointure to the Wife, g 307. 
Where a Woman cannot refuſe her Jointure, and take her 


Dower; 396. 
Treland. on 


Another Realm, and where one who is there ſhall be ſaid 
to be out of the Realm, ; 308. 


Tue. 


For Matters of Evidence which may or may not be given on this 


or that ue, See Evidence, 


Where Iſſue joined upon, the Matter of an inſufficient 
Plea ſhall make the Plea good, if the Matter pleaded is found 


to be falſe, 


1 eng 30. 

Where Iſſue joined upon an Incertainty ſhall be good, 52. 
Where two Affirmatives and two Negatives ſhall make 
two Iſſues without a Traverſe,” 172. 


Judges, Judgment. 
Judgment given againſt the King by Privy Seal, 20. 
Where it appears to the Court upon the Record that the 
Plaintiff has no Cauſe of Action, they ought ex gfficio to give 
Judgment againſt him, altho the Defendant has admitted the 


Action to be good, 66. 69. 84, 85. 264. 
How far Judges may make Uſe of their private Knowledge 


of Faite;:; 514 2 At: vat Ws, 3. 
WMhere the Judges ought to take Notice of Statutes which 


appear to them 1 altho* they are not pleaded, ibid. 


- Formerly fix Judges in K. B. and fix in C. B. 231. 
Where the Law ſupplies the want of Judgment by other 
Means, when Judgment cannot be given, 260. 
Where the Demandant ſhall have Judgment as a Thing 
purſuant, and not as the principal Point, 306. 
Form of Judgment in High Treaſon, 337. 


Where Judgment given ſhall not be void, but voidable by 


5 122 WY 394s 
Motion for Leave to enter Judgment, which remained un- 


entered four Years thro' the Party's own Default, 438. 


Jurors and Fury. See Witneſs, Coroner, Verdict. 


The Jury may give a Verdict contrary to the Witneſſes, 8. 
If one indicted for Murder on the Coroner's Inqueſt is 
found not guilty, the Jury ſhall ſay who killed the deceaſed, 
| ; 12. 
Where the Witneſſes are joined to the Inqueſt, and th 
cannot agree with the Jurors, the Verdict of the 12 ſhall 
be taken, and the Witneſſes ſhall be rejected, ibid, 
Where the Jurors ſhall not be amerced, tho? they depatt 
without Leave of the Court after they are ſworn, 13. 
Where Ce/tuy que Uje may be a Juror, | 68. 
'Tis the Office of a Jury to%enquire of Matters of Fact, 
and not of Matters of Law, 114. 231. 259. 496. 
It the Jury find the Matter of Fact at large, and further 
conclude againſt Law, the Verdict finding the Matter of 
Fact is good, and the Concluſion void, 114. 


F | Where 


247. 


; 417, 418; - 


8 —— — SEE Saws ry or — 
— 3 5 . — 93 


— 


— 


= —_— 


* 
Wa — 
5 


ä — —ͤ—ũ— 


_—— . 


* % 


: 
: 
: 


Where after pri Gat Verdict, . 5 their own Expences, the 

| ury may eat and drink , until 211. 
* 7 privy Verdict given, the Jury remain 21 the Cuſtody 
of the Ball until it 7 4 J openly in Court, 212. 

1 We the findin the Jury not bind the Party, if 1 

Law be «fading of 259. 


na Demuxter upon videtice Jar put to alleſs Damages 


conditio xefore diſchar 08. 
opt the 4 find F Pnnten of Record upon 


Jury may eir 
own ar uf or upon the Credit of others who have 


ewn in Evidence, 410, 411. 


ithout thelr et bing 
| Ne the Jury ſhall not be forced upon Pain of Attaint 


to hind a Recor 411. 
> ne uror 5 and imprifon' d for having Sweet-Meats 
ut him after Charge given, | Ip 518, 


Juriſdictin. 


- Where the Juriſdiction of a Court ſhall not be taken m— 
without Surmiſe or Cauſe N. 20 

Where the Juriſdiction of a Court ſhall not be taken away 

the affirmative Words of Statutes without expreſs Words 


ſtralnt. | 207. 
Be Juſtice of Peace. 


© Where a Juſtice of Peace in one County has no Authority 
in another County in which he is not a Juſtice, — 


[ e. | | | | = 4 
| King. See Prerogative. 


Tand. 


HERE the Land ſhall enſue the Nature of the Per- 

fon of him that holds it, 2238. 

In what Cafe Land might be taken in 'Exveativn at the 
Common Law, had | in what not, e. 
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How the Time of preſenting to an a Advowſon ſhall devolve 
for Lapſe, | 6 2 . 


Lum, mmm, Git and Canan. 
Fer Rutes and Condruetons of Law, ſev Mitims. 


_ Law of — how divided, 9. 443. 
Law of Euglum does not deſpit other Sckavices; but fre- 
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122. 724, 125. 
Where the F adges of the Common Law have heurd the 
Civilians and Canoniſts in Caſes anne upon thoſe N 
Common Law nothing but common Uſe, 195. 319. 
The Law of Exgland will never do Wrong or Prejudice to 


another, 248. 418. 
Law of Nature how greatly ere and puiſued in the 
Laws of >Enpland, 304, 305, 306. 


-ommon Law no other. than pure and tried We 3r6õ. 

tet and Repoſe the Eid of the Law, 357. 368. 
Law of Pagiand in all its Operations ſtudies the Difſpoſi- 
tions of Mankind, 445. 
No Law can provide againſt every Emergency, 


5 Ks 16 Leaſe. 


Were Le caſes, which are incertain at firſt, mall be made 
good ab initio by Matter 2x pet facto, | 6. 13. 
Where Leſſee for Vears of Leſſee ſor Life ſhall have a 
reaſonable Time to avoid after the Death of Tenant for Life, 
and where he ſhall be boups to drive out his Cattle without 


otice, 2 
Leſſee for Years has a Right, Eſtate, and Title in the 
Land, 8 


Ze 
3 Where a Perſon, having a Leaſe in Land, takes a new . 


Leaſe of the ſame Lind, to commence preſently, how far 
tho former Leaſe ſhall be ſaid to be in % and to have Con- 
tinuance at 'tHe Time of making the ſecond Leaſe, and to 
what Intent it mall be ſaid to be determined, 107, 108. 


dent applies to them for Aid in Caſes which touch upon 


460. 


ed, and the other Logatees ſhall have no Remedy, 


Where a Leaſe may be in e and determined at one and 
the ſame Time, 108. 


| Leaſe for as many Years as J. 8. hath in the Manor of D. 
00d 30. 
* To what Purpoſes the Party ſhall be ſaid Leſſee for Pin 
before Entry, and to what not, | 


142, 143- 

The Place where a Leaſe is made ought to be hay in 
Pleading, I49, 150, 
Where a Licenſe may be pleaded as a Leaſe, 154. 542. 
A Man cannot be Leſſor to himſelf, 155.197. 


Houſe is leaſed, ſo that the Leſſee may make his Profit of 


the Houſe, yet be may not pull it down, nor do Waſt in it, 


160. 
Where a Leaſe ſhall be ſaid to be demiſed to one, when in 


Fact it was granted over to him by another or by the Act of 


the Law; 192. 
Where a Man cannot have two Leaſes of one and the 
ſame Land at one and the ſame Time, 194. 
How a ſecond Leaſe made to one who has à former Leaſe 
in the ſame Land ſhall be pleaded to be made, ibid. 
Where a Leaſe ſhall be ſaid to have Continuance, and 
where to be determined, for the Benefit of a Stranger, 198. 
Leaſe for Life, to commence after the End and Expira- 
tion of a former Term, the firſt 'Termor ſurrenders, the 
ſecond Leaſe ſhall commence as well as if the firſt Term had 
been ended dy Effluxion of Time, ibid, 
By whom Led ſhall be ſaid to be made in Caſe of Prior 
and Convent, 199. 
Where a Leaſe for Years ſhall be void by the Death of 
the Leſſor, and where only voidable, 264. 
Leaſe for ten Years by Indenture, and that if the Leſſee 
pays ſo much at the End and Term of every ten Years, then 
he thall have a perpetual Demiſe of the Land from ten Yezrs 
to ten Years continually following and out of the Memory 
of Man, this is a good Leaſe for no more than ten Years, 
271, 272, 273, 271. 
Leife for Years from the Day of St. Michael the Arch- 
Angel, rendring Rent at the End of the Term, if the Day 


of St, Michael be Parcel of the Leafe, and on what Day the 
Revit hall de paid, 


h 271, 272. 
What Certainty is requiſite in every Leaſe, 272, ry 
© Diverſity between 'a Leafe conditional, and a ares > to 

hive 'a Leafe, 


What ſhall be ſaid fufficient Certainty whereupon a Teaſe 
for Years may depend, and what not, 273, 274. 522, 523, 


524+ 
->Where Leaſes made, whilft other Leaſes for Life or for 
ths ſame or a leſſer Number of Years are in Being, ſhall be 
frat: and for what Time, and where not, and when 
all commence, and of what Effect they ſhall be when made 
by Foo egy or by Deed Poll with or without Attornment 
of the firſt Leflee, or dy Parol, 420, 421, 422. 432, 433» 
434. 521. 
Where a Leaſe for Years may be extended at 5 A 
Value, upon Execution of a Recognizance or Statute-ſtaple, 
'as well as Freehold, 


524 
Leſſee for Years grants a Rent · Charge out of the Land for 


the Life of the Grantee, what Eſtate the Grantee ſhall have 


in the Rent, 


524, 525. 
The Word { Leaſe) comprehends the Land itſelf, 


541. 
Legacy, Legatee. 


How a Legatee ſhall ſue for a Legacy, 542, 543- 
What Remedy an Executor being alſo Legatee has fur the 
Legacy, 542, 543. 
Where the Law will adjudge a Legacy to be executed be- 
fore Debts paid, when there are Aſſets of other Goods, and 
Where not, 544, 545. 
Where a Legacy can't be fold by the Executor fot the 
Payment of Debts, there being Aſſets of other Goods, 5 44. 
Where the Executor may pay one Legatee his whole Le- 
gacy, there not being Aſſets to pay all the Legacies bequeath- 
Term of Years is deviſed to the Executor, to the = 
that with the Profits of the Leaſe he may educate: the Iſſues 
of the Teſtator, this is no Legacy to the Iſſues, ibid. 


Levari facias. 


What might be put in Execution for Debt by Force hereof 
at the Common Law, 441. 
Licenſe. 


© 


ro 


Licenſe. 


Where a Licenſe being exceeded ſhall be wholly void, 68: 
Where it may be pleaded as a Leaſe, 154. 542. 


W here a Licenſe by the King ſhall ſerve in the Time of 


-another King, and where not, 457+ 
Livery of Seizin, 

Why originally ordained, 25. 302. 554« 

Where every Man's Livery ſhall be taken — ſtrongly 

againft himfelf, 28, 29. 


Where Tenant for Life and he in Reverſion join in a Feoff- 
ment, whoſe Livery it ſhall be, . 
Where Livery of Seizin upon a Freehold ſhall be intended 
to be made, without being pleaded, as well in the Caſe of a 
Corporation as of another Perſon, | 149. 
If Tenant for Vears, with Remainder over in Fee, enters 
before Livery, the Leaſe is good, but not the Remainder, 
| | 156. 

Where a Remainder limited upon a Leaſe for Years ſhall 
not be good, altho' Livery is made to the Leſſee, ibid. 
Where the Time is ſo material in Feoffments that it ſhall 


annul and deſtroy the 8 Seizin, ibid. 
Livery of Seizin not neceſſary in Caſe of a Leaſe for Vears, 
1509. 


The King cannot make Livery of Seizin, 213. 
Where Lands ſhall paſs to or from the King without Li- 


very, | 213. 242, 
Livery out of the Hands of the King. 
Where by the Livery of a Manor, or of the Temporalties 


to a Biſhop, Knight's-Fees and Advowſons ſhall paſs from the 
King without ſpecial Mention, 252. 


Mai hem. 


VIDENCE of Surjeons taken in Appeal of Maihem, 
125. 


Maintenance. 


For Matters concerning the buying of pretended Titles, fee 
Seatute of 32 H. 8. cap. 9. 


Not neceſſary to recite the Statute of Maintenance in the 
Count, | | 79- 
W hat ſhall be a ſufficient Intereſt in Land in Judgment of 
Law to enable one to maintain, | 83. 524. 
| Where the Son may maintain the Father, 86 304. 


Manor. 


Leaſe for Life of a Manor, except 20 Acres of it, theſe 
20 Acres are not Parcel of the Reverſion, but are ſevered 
from the Manor for the Time; but if a Leaſe is made of 20 
Acres Parcel of a Manor, the Reverſion of them is Parcel of 
the Manor, | 103, 104. 422, 423. 

Leaſe of a Manor, except an Acre, this Acre is no Part of 
the Manor, as to the Leſſor, but as to him that bas Right to 
demand the Manor by elder Title, it remains Parcel, and 
therefore he ſhall make no Forpriſe in his Writ, I 04. 

Where the Seigniory of a Manor remains Parcel of the 
Manor, and ſhall paſs by a Feoffment of the Manor, tho' the 
Poſſeſſion of the Seigniory is ſuſpended, ibid. 
If a Man leaſes his Manor for Life or Years, except his 
Villains, now they are in groſs, and not regardant, ibid. 

Leaſe of a Manor for Life, except the Services of J. S. who 
holds of the Manor, neither the Services nor any Part of the 
Eftate therein are Parcel of the Reverſion during the Leaſe, 

ibid. 

Where a Writ of Right againſt a Tenant of a Manor for 
Land holden of the Manor ſhall not be maintained in the 
Court of the Manor, | ibid, 

What a Manor is, and of what it conſiſts, 157. 

A Manor may paſs by the Name of a Knight's Fee, 154. 

Manor is a compound Word, and what Things it may 
contain, 168. 170. 

What it is that conſtitutes a Manor, 169, 
Where a Franchiſe or Advowſon appendant to a Manor 


1 
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ſhall paſs from the King by a Grant of the Manor, without 
ſpecial Words, and where not, 238, 239. 243. 330. 
Gift in Tail or Leaſe for Life of Parcel of a Manor, dur- 
7 Eſtates the Land is not Parcel of the Manor, 422. 
here by a Feoffment of a Manor a Leaſe for Years 
which the Feoffor has in it in anter droit ſhall not paſs to the © 


Feoffee by Way of Extinguiſhment, 422; 423, 4244 
Manſlaughter. See Murder. 
Marriage. 
How reſpected and favoured in the Law, 58, 
Ordained by God, and for what Purpoſes, 303. 
The only Sanction to Procreation, 0. 448- 


The Education and Nouriſhment of the Iſſues begotten 
therein how inculcated by Nature, 303, 304. 


Why Marriages within the levitical Degrees were prohibited 


by God, | 306. 
In whom was the firſt Marriage, 44. 
Encouraged among all Nations, ibid. 
May be ſaid to proceed de jure gentium, 445. 
Approved by the Laws of God, ibid: 

Marſhal. 

If he holds Plea of a Thing done out of the Verge, it is 
void, and coram non judice, : _ 37. 
Maſter and Servant. 

Where the Maſter ſhall be bound by the Act of his Set- 

vant, 11. 


Maxims, Rules and Conſtructions of Law. 


Where a Man is driven by ſudden and urgent Emergencies, 
which he cauld not foreſee nor prevent, to act contrary to the 
Direction of the Law, he ſhall not be puniſhed, 9. 13. 18, - 
1 t 193 
The Law appoints every Thing to be done by him who 
has the greateſt Knowledge and Skill to do it, 15. 

Where a Man has an Intereſt in any Thing, the Law al- 
ways gives him Means to come to it, and licenſes him to do 
ſuch neceſſary Acts, without which the Thing itſelf cannot 
be enjoyed, | 15, 16. 317. 

If the Scope and End of a Tbing is ſatisfied, then is the 
Thing itſelf and the Intent thereof ſatisfied, <a 8 

Where a Breach of the Words of the Law is no Breactiþ 
of the Law, if the Intent of the Law is not broken, ibid. 

Where a Man ſhall not be puniſhed for breaking the Words 
of the Law, when it is done to avoid a greater Inconveni- 
ence, or thro' Neceflity, or by Compulſion, or involuntary 
Ignorance, | | 18, 19. 
- Maxims are the Foundations of the Law, and the Con- 
cluſions of Reaſon, and therefore their Authority ought never 
to be impugned, 27. 

Where Maxims may by the Help of Reaſon be oppoſed to, 
and diſtinguiſhed from, each other, ibid. 

Where the Law will interpret the Words and Actions of 
every Man moſt ſtrongly againſt himſelf, 29. 31. 

Every Man may convey and diſpoſe of his Property where, 
when, and how he pleaſes, ſo that his Intent is not contrary 
to Law or Reaſon, nor repugnant in itſelf, 31. 34. 

Where Things which are done in Prejudice of others ſhall 
be void, 32. 

The Law will never compel a Man to ſhew that which it 
preſumes lies not in his Knowledge, 46. 55. 123. 126, 127, 

128, 129. 

No Man is compellible to ſtand in Defence of a bad Title, 

| 48, 49. 

The Law will never try the Title of any Man between 
Strangers, where he that has the Title is not Party, 54. 

Where one ſhall be ſaid to beat the Buſh, and another to 
have the Bird, . 

Where many join in an AQ, the Thing ſhall paſs from 
him that has the greateſt Right and Authority to give it, 59. 

Where one Thing is refer'd to another, it ſhall enure as 
the Thing to which it is refer'd, 130. 

Where the Law will ſupply the Deficiency in Words, when 
the Ground of a Thing appears, I 34 
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A Man cannot be Leffor to himſelf, nor diminiſh his own 
Eftate, ireferving a leſſer Eſtate to bine, without an Alte- 
o_ of the whole," 


| n 
W bete a Thing had by reaſon of mother Thing mal be 


had in the ſame Capacity in which the other Thing, which 
Was. the Cauſt thereof, is enjoyed, 3 42355929 
Where the Common Law Saris Fhings to be done, 


which are tortious and wrong, | 247 
Dui ſentit cmmdum, ſentire debet et onus, + 249 
Common Error ſometimes taken for Law, 251, 252 


No Man is puniſhable for imagining or reſolving to do 
Wrong, unleſs r does ſo, 
Where the Law has 


© Cſſante cauſa ceſſabit ff. Aus 173. 268. 294 
Where the Law reſpects * Conſideration of Nature, 
and divers Maxims and Rules in Ge Law of England grounded 


thereupon, 304, 305, 306 
Nature vis maxima, 397. 309 
Omne magis dignum trahit-ad ſe minus * 323 
De minimis non curat lex, | 329 


Quando duo jura in una perſona eum, 4 e ac i 


ent in diverfir, < | 3 
Lex que majori parti | proſpiciat, ulilis ft 369. 371 


Omne majus continet minus, but not vice verſa, 393, 394 


No Law can provide againft every . 466 
Qui heret in litera heret in cortice, 101 467 
Where the Law will never puniſh an innocent perſon for 
the Offence of another, 478 


The Law gives Credit to every Man where he acts or 


ſpeaks to Ka own Diſadvantage, [6] 


832 lingue. See T 27 


Audis 


What may be Parcel of it, | 86. 171 
What ſhall paſs by 2 Grant of it, or be recovered 'by a 
8 of it, | \ (14), 168 
Where by the Help of an Averment Land ſhall paſs by 
the Demiſe of a Mefluage, worth the wh Ent 168, 


169 

What it conſiſta of, earl gad 170 

Mines. See Prerogative. 

A . Proviſion of Treaſure for the D ence pf the 
Realm, 315 
Where the Subject may preſeribe to 2 in Mines againſt 
the Crown, 328 


Where by the King's Grant of Land, in -which:there is 
Gold or Silver Ore (the Vein whereof is not open, but cloſe) 
the Ore itſelf ſhall not paſs without expreſs and determinate 
Words, 332, 333. 337 

Where by the King's Grant of all Mines in certain Land, 
Mines Royal ſhall not paſs without expreſs and Yeterminate 
Words, 333- 335» 330, 337 
What are Mines Royal, and what baſe Mines, 333 
Where by the King's Grant of all Mines which he has 
in the Soil of another a Mine Royal ſhall paſs, 337 

A Vein of Ore not open but cloſe may be called a Mine, 

ibid. 

How a” Mine ſhall be called which has in it diſtin Veins 


4 Ore without Mixture of other Metals, ibid, 


From whence Mines containing Variety of Ores ſhall take 
their Name and Denomination, 338. 339 


How many Kinds of Ores or Metals there are in the 


Earth, 339 
No Mine of baſe Metal without ſome Ore of 4 or 
Silver, more or leſs, 328. 


Where in an Information for Mines the Defendant — 
to take an Averment of the Value of the Gold or Silver Ore 


contained in them, ; 336. 340 
M. ; ſmomer. 

What Miſnomer of a Corporation ſhall avoid a Grant 

made vp den 536 
| Mijrecttal. 


Where-a Miſrecital of Time, Place, or Number ſhall 
392. 393 


me all void, 


AB L E. 


259 
crops to the rele- of everß 
AQ, 22860 


Maonfirans de Faits. See Deeds 
 Monflraverunt. 
The Writ is general, without ſhewing the Names of all 
the Perſons, 129 
Lies of a Piſcary, 154 
Mertdancefter. 
Where an Aſſize of, Mortdance/tor lay for the Iſſue of 
Tenant of a Fee ſimple conditional before the Statute de 
donis conditionalibus, 239 
One Point of the Writ is, to enquire if the Demandant 
be next Heir to his Father, F-14..1 


Where Mortdancgſtor lies not for the eldeſt Son againſt the 
youngeſt, 306 
Where it ſhall not lie for the Heir of a deſcendible Fi ree- 


hold, 556 
Mortmain. 

A Recovery upon feint Title not Mortmain until the Sta- 
tute of Y/e/im. 2. cap. 32. 43 
Whence fo led. 193 
_ Where he that makes Title as Lord by Entry for Mort- 
main ſhall ſhew the certain Time of his Entry, 202 
Where the Iſſue in Tail ſhall not be barred: by the Aliena- 
tion of Tenant in Tail i in Mortmain, 238 

Mortuary. 


Property thereof not in the Parſon before 3 to main- 
tain ITreſpaſs or Replevin, 281 


Murder and e 


Where the killing of a Man without Malice prepenſe, 
though done in the 13 of others who had Malice pre- 
penſe againſt the Petſo killed, ſhall only be Manſlaughter in 
them who had no Malice prepenſe, but Murder in them that 
had, 100, 101 

If A. aſſaults one upon Malice prepenſe to kill him, and 
another, who defends the Perſon aflaulted, is killed, it is 
Murder in A. £27 '. 

On Indictment of Murder, though the Party is is acquitted 
thereof, he may be found guilty of Manſlaughter, and upon 
ſuch Verdict he ſhall-receive Judgment as if he had been in- 
dicted of Manſlaughter, for the Offence is in Subſtance the 


ſame, ibid, 
Upon an Indictment of Murder the Jury may find that he 

killed him in his own Defence, | ibid. 
What is Murder, 246 
The ancient Method of executing one found guilty in an 

1 of Murder, ' 306 


here Malice prepenſe to take away the Life of one Man, 
whereby another, againſt whom the Party had no Malice, 
happens to be killed, and not the Perſon intended, ſhall make 
the Offender guilty of Murder, 473, 474 
Where Ignorance ſhall excuſe one from the Crime of 
Murder, 474 
Poiſon is laid to kill Rats, A. eats it, and dies, not Felony 
in the Party that laid it, | | ibid. 


Name. 
N AMES of Offices or Dignity don't leave a Man by 


his going from one Place to another, 75 

Where Names of Baptiſm are included in Names of Dig- 
nity, 244 
Where the Guida of a Perſon is changed by Marriage, 
and where not, 305 


Neceſſity. 


Where Things are excepted. out of the general Proviſion 
— the Law for Neceſſity's ſake, and to avoid a greater 
vil, a 


1 
Where the Law of England, as well as all other 3 
gives Place to Neceſſity, 18, 19 


Ne Injuſte vexes. 


Where it ſhall be had, 
f Niznt 


7 


Nient dedire. 


Not ill, if the Title is good, 48, 49 
Where a recovery by nient dedire upon eigne Title pend- 
ing the Writ is no Plea in Abatement, 55 
Nient dedire is no more than a Confeſſion of the Tenant, 


ibid, 
; Non eſt factum. 


Where the Defendant ſhall conclude Non eft factum, and 
where Judgment / Actio, 66 


Nonſitit. 
Where Damages ſhall be recovered upon a Nonſuit in ſe- 
cond Deliverance, Re 82 
Notice. 


Where Notice ought to be given of a Thing ſecret, 278, 


279 
Where the Lord is not bound to take Notice of the Feoff- 


ment of his Tenant, but may avow upon his ancient gy 
and not upon the Feoffee, 279 

Where Notice given by Tenant for Life ſhall be ſuffici- 
ent for him in Remainder, ſo that the Lord ſhall be com- 
pelled to avow upon him after the Death of the "Tenant for 
Life, | 546 


Nudum Pactum. 
What ſhall be ſaid Nudum pactum, and what not, 302. 


308, 309 
How defined in the Civil Law, 309 


Nuper obiit. 


Where it lies between Brothers and Siſters, and for what 
Purpoſe, 306 


Obligation. 


HERE in a Condition of an Obligation to ſhew 
a ſufficient Diſcharge of an Annuity, the Party ſhall 


plead the Certainty of the Diſcharge to the Court, * 


Obligation made by Dureſs ſhall be void, I 

Where in Debt upon an Obligation a Releaſe bearing Date 
after the Obligation is not a good Bar, unleſs it be ſhewn 
expreſsly that the Releaſe was delivered after the Obligation, 


31 
An Obligation indorſed upon a Condition impoſſible, or 
againſt Law, or repugnant, is ſingle, 2 


'W here Obligations made to fave a Man harmleſs from 
the doing of a Tort or wrong, are void by the Common 
Law, 64 

Where an Obligation is made contrary to the Statute of 
Sheriffs, the Defendant ſhall plead Non eff fafrm, 66 

in an Obligation for tne Payment of Money, it is the 
Part of the Obligor to offer the Money at the Day, 71 

Where the Obligor is bound to ſeek the Obligee at the 


Day whereſoever he ſhall be, ibid. 
Where the Obligor ſhall be a Treſpaſſer by coming into a 
Houſe to pay the Money, and where not, ibid, 


If an Obligation is made to pay Money ſuch a Day at L. 
to every one that ſhall be Coroner in the County of L. to 
whom he ought to pay it, 73 

Obligation to give one Meat and Drink for the Time he 
is in making his Houſe or Account, how long he ſhall give it 
him, 108 

If in Debt upon an Obligation. the Bond is alledged by 
Way of Recital only, it is not good, 122. 127 

In Debt upon Obligations it is the uſual Form to recite 
the ſame by the Word (cum), 123 

Where an Obligation ſhall be good, notwithſtanding a Mit- 
take in the /o/vendum, and the Plaintiff may decla:e upon a 


ſolvendum to himſelf, 141 
Obligation by a Receiver to his Maſter to pay him ona 
recepta et recipienda, to what it ſhall extend, 160 
In Debt upon an Obligation, the Place where it was made 
ought td be thewn in the Count, 191 
Conſideration upon which an Obligation was made not 
enquirable, 30 


Where the Obligee WW: Ell ction to ſue the Heir, or Exe- 
cutor, or Adminiſtrator of the Obligor, but not both, 439 
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and where not, 


Occupant. 


Of * Eſtate there may be an Occupancy, 28. 558 
No Occupancy of an Eſtate Tail, | 558 


Office. 


Annuity granted by reaſon of an Office is  determinable 
with the Office, 162, 381 
Where Land ſhall paſs by the Grant of an Office, 162 
Where Offices of Skill and Diligence may be forfeited by 
Attainder of Treaſon, and where not, 379 
How many Things are requiſite to the Office of Keeper of 

a Park, ibid, 
Where an Officer may grant over his Office to another, 
and where not, ibid. 
Where an Officer cannot make a Deputy, or being inca- 
pable himſelf of exerciſing the Office, no other can do it 
without the Aſſent of the Grantor, | ibid, 
W here an Office ſhall be forfeited by non-uſer, .379, 380 
Where an Officer being attainted of Felony or Treaſon 
ſhall be reſtored to the Office again by a Charter of Pardon, 
and where not, 379, 380 
Where by the Attainder of one Grantee of an Office 
the whole Office ſhall be forfeited, and where no Part of 
it, 80 
To what Purpoſe the King may have an Office of "6: 
81 
A Rent granted for the Exerciſe of an Office OT. be 
ſevered from the Office but by Extinguiſhment of both, ibid. 
Where an Office of Service to be done to the Prince is 
diſcharged by the Acceſſion of the Eſtate Royal to him, and 
where not, 455, 456 
Where there cannot be two ſeveral Officers of the ſame 
Office at one and the ſame Time, but the laſt Grant ſhall be 
void, 500 


Office or Inquiſition. 


Where an Office is neceſſary to enable the King to enter, 
213. 229 
Where Leſſor may enter upon the King Leſſee for Life, 
by force of a Condition, without Office found, and where 
not, 230 
Where an Eſtate ſhall be diveſted out of a Subject and 
veſted in the King, by the Relation of an Office, 263, 264 
Where an Office to entitle the King to a Chattle by 
Way of Forfeiture for Felony ought to find preciſely that 
the Party was poſſeſſed thereof at the Time of the Felony 
done, 264 
Where the Authority of a Perſon, by whom an Inquiſition 

is pleaded to be taken, ought to be ſhewn, and where not, 
8 

Where the Lands of one attainted for Treaſon are fore 
feited by Act of Parliament from ſuch a Day, an Office to 
entitle the King ought to find certainly what Lands the 
Party attainted was ſeized of at the Day, or it ſhall be void, 
ibid, 

Office neceſſary in all Caſes (before the Statute of 33 H. 


8. cap. 20) to veſt the Lands of a Perſon attainted of Trea- 
ſon in the King, 486 


In whom ſhall the Frechold of a Perſon attainted of Trea- 


ſon” remain by the Common Law in the Life of the Per- 
ſon attainted, and after his Death, until Office found, ibid. 

To what Purpoſes an Office ſhall have Relation to the 
Time of the Offence committed, and to what Purpoſes to 
the Time of the Attainder only, 488, 489 


Ordinary. 


If in pleading Letters of Adminiſtration it ſhall be averred 
that the Ordinary who granted them 1s wc þ of the Place 
where the Party died, 277 


'The Seal of the Ordinary is no Eſtoppel in our Law, 


but iſſuable, and an Averment may be taken againſt it, and 
how it ſhall be tried in ſuch Caſe, 277. 282 
What Intereſt he had in the Goods of an Inteſtate before 
the Statute of /Ye/im. 2 cap. 1 277. 280 
Why the Care of Inteſtate's Goods was committed to him, 
277. 279, 280 

Not chargeable at the Common Law to Actions of Credi- 
tors for Debts cue by Inteſtates, 277. 280 
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Cannot ſue for or releaſe any Debts due to Inteſtates, and 
the Reaſon thereof, 277, 278 

Might commit Adminiſtration of the Goods of Inteſtates 
before the Statute of 31 Ed. 3. cap. 11. and ſuch Admini- 
ſtrators were in all Reſpects in the ſame Plight with the Or- 
dinary himſelf, 278. 280. 290 


the deceaſed did not die inteſtate, but made a Teſtament and 
Executors, | | 279 
Where Debt lies againſt the Executors of the Ordinary for 
the Debts of the Inteſtate, 280 
What the Ordinary ought to do before he commits Ad- 
miniſtration, where there is a Will and an Executor, 281 
How the Seal of the Ordinary may be repealed and a- 
voided, ; 282 
Pope was formerly looked upon as ſupreme Ordinary, 
and what he did as ſuch, | 497» 498 


Oufter le main. 


Where Leſſor may enter upon the King Leſſee for Liſe, 
by force of a Condition, without Ouſter le main ſued, and 
where not, 230 


Outlawory, 
Where the Exigent againſt the Acceſſary ſhall ſtay until 


all the Principals are attainted, and where not, 99 
In whet Writs Proceſs of Outlawry lay at the Common 
Law, and in what not, 228 
Where Outlawry ſhall be erroneous if the five County 

| Courts, at which the Party is demanded, do not follow one 
another ſucceſſively without Intermiſſion, 371 
W hat Intereſt the King has in the Land of Tenant in 

Fee- ſimple upon his Outlawry in a perſonal Action, 541 


Parceners and Partition. 


& Rent granted for Equality of Partition may be in Fee- 
Simple without the Word (Heirs) 134 
Where a Man dies ſeized of Land having two Daughters 
and no Son, both Daughters ſhall inherit as Parceners, 246, 


247 
Where upon Deſcent of an Advowſon to divers Parceners, 
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. the eldeſt ſhall preſent, 333 
. Where Partition may be pleaded inter alia, 431 
þ | 

| [ Pardon. 

i | Where a Pardon of all Riots ſha!l be good, though it con- 
{ tains no Certainty, I 


Where in pleading a Pardon with an Exception, the Party 
ſhall aver that he is not a Perſon excepted, and where not, 
103. 484. 488 

Where a Pardon ſhall be taken generally, and where 
ſtrictly, 331 
Where a Pardon meſne between the Stroke and Death 
ſhall pardon the Felony, 5 
Where the King cannot pardon a Thing wherein all the 
Subjects of the Realm have an Intereſt, 334. 487 
Cannot reſtore the Blood to its former Purity, 558 


Parliament. 


Where a Conveyance by Parliament does not make the 
Parliament the Donor of an Eſtate, TOS 59 
Where the Parliament will nut do Prejudice to ws 
ibid. 
How the Voices are taken in the upper and lower Houſe 
of Parliament, ; 126 
Where a Matter confirmed by Parliament is made indefea- 
ſible, though it were defeaſible before, 394 
The Parliament is a Court of the greateſt Honour and 
Juſtice, of which none can imagine a diſhonourable T Kings 
39 
Where the Parliament may be miſtaken as well as other 
Courts, | 398. 400 
| Parol Demur. 


age of the Heir of a Stranger, „ 17 
Where the Parol ſhall not demur in a Sur cui in vita by the 


. 
Where the Ordinary may commit Adminiſtration, though 


Date therein, 


Where the Parol ſhall demur in a Cui in vita for the Non- 


E. 


King, for the Nonage of the Heir of the Huſband, 
Parſon. 


In what Right a Parſon holds the Freehold of the Par- 
fonage, | a 420 
At what Time a Parſon ſhall be ſaid to have the Cure of 
Souls, 528 


243 


Partition, See Parceners. 


Patents. 


In pleading Patents, not neceſſary to ſhew the Place where 
they were made, . 


Letters Patent good, though there be no Place nor Day of 
231, 232 
Where Letters Patent ſhall be good, and out of the Acer 
18 Hen. 6. cap. 1. 231, 272. 491, 492 

The King's Grant taken moſt ſtrongly againſt the Grantee, 
and moſt favourably for the King, 243 

What is implied by the Words (de gratia ſua ſpecia'i, 
certa ſcientia, et mero motu) in the King's Patents, 330 

Where Patents having the Words de gratia ſua ſocciali, certa 
ſcientia, et mero mitu, or any of them, ſhall be conſtrued moſt 
beneficially for the Patentee, and moſt ſt:ongly againſt the 
King, . 

Where Patents having the Words, ex gratia ſpeciali, cer:a 
ſeintia, et mers mitu, ſhall not paſs Things wherein the 
Crown has a ſpecial Prerogative, without expreſs and deter- 
minate Words for that Purpoſe, 332, 233, 331, 335. 337 

Where ſuch Words in the N ing's Patents ſhall not make 
other Things to paſs than are expreſſed, 333 

W here Words in the King's Patents, which comprehend 
Things annexed to the Crown, and Things of a baſe Na- 
ture ſhall be conſtrued to convey the bale Things only to 
the Patentees, 333» 334 


Where the King's Patents ſhall be taken only to a com- 


mon Intent, 334, 335. 337 
Where the King's Patents ſhall not diſcharge a ſpecial Mat- 


ter wherein all the Subjects of the Realm have an Intereſt, 


334 
Where the King's Grant ſhall be void, when it appears in 


the Body of it that he is deceived, 235 
Where a Recital of a Matter of Fact in the King's Grant 
is not material, whether it be true or falſe, 454, 455 
Where the King's Grant of a Licence to purchaſe ſhall 
ſerve the Grantee to purchaſe in the Time of another King, 


457 

Where the King's Grant ſhall comprehend and bind his 
Succeſſors, although no Mention be made of them in the 
Patent, and where not, 457, 458, 459 
To what Time the Letters Patent of the King have Re- 
lation, 491 
Patents under the Great Seal by the Common Law, with- 
out Warrant to the Chancellor, good and ſureſt, 492 
Where the King's Grant ſhall not be taken to two In- 
tents, — "7 
Where the King's Grant ſhall diſpenſe with the Penalty of 

a Statute without any Clauſe of non ob/tante, and where it 
ſhall be neceſſary to have ſuch Clauſe, 502 


Per Nomen. 


Where the per nomen ought to agree with the Premiſſes of 


the Deed, and what Variance between them ſhall make a 
Plea bad or not, 150, 151 


Petition, 


Not neceſſary to be made to the King where the Eſtate 
which the King had is determined, 80 


3 
Where an Office ſhall be deveſted out of the King without 
Petition, and where not, 330, 381 


Petition made to the Court of Exchequer for Rent out 
of Land in the King's Hands, and how the Judgment ſhall 


be executed, 383 
Place. g 


When the Place where a Thing is done, or a Deed made, 
ſh all be ſhewn in pleading, and when not, 


149, 150, 
. | 190, 191, 231 

To what Purpoſe the Place where a Deed is made is ſhewn 
in pleading, 221 


Wnen 


* 
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When the Place where the Lands lic ſhall be ſet forth in the 
Declaration, for the Direction of the Yiſne, and when not, 


| | | 337 
Where a Miſrecital of Place ſhall make all void, 393 


Pleadings. See Covenants, Obligations. 


Where the Concluſion of a Plea, being in the Affirma- 
tive or Negative, ſhall waive the ſpecial Matter before plead- 
ed, and where not, - 0a 38 

No Man ſhall be compelled to diſcloſe Matter which 
makes againſt him, but it ſhall come on the —— 

16, 32 

Where in a Plea in Bar the Defendant ſhall ſhew the Day 
in certain, where the Time is iſſuable, and is Part of the Sub- 
ſtance of the Bar, 24, 27, 33 

Where he who pleads jn the Negative ſhall never ſhew 
that which he denies to be done, but it ſhall be ſhewn by the 
other Party who is in the Affirmative, 24 

Where the Condition precedes the Thing demanded, the 
Plaintiff ſhall ſhew in his Count the Performance of it, 
otherwiſe where the Condition is ſubſequent, and goes in De- 
feaſance of the Thing, 25 

Where plene adminiftravit the Goods of the deceaſed, 
the Day of the Writ purchaſed, and /a nithing in his Hands, 
ſhall be a good Bar, 26, 31 

Where the Certainty of Time ſhall be ſhewn, and where 
not, 26 


Where Surpluſage being wholly omitted, or ill and miſ- 


recited, ſhall make a Plea bad or not, 30, 32, 34s 79» 


81, 84, 503. 
Where Matter of Conveyance or Inducement needs not 


be ſo certainly pleaded as that which is Matter of Subſtance, 
32, 65, 81, 191 
Where a Perſon is yreſcribed to a certain Time he ought 
to ſhew the Day of his Act certainly, as he that pleads in Bar by 
Entry for Mortmain, he that juſtihes for Common between 
ſuch and ſuch a Day, and ſo he that juſtifies by Licence, 
Warrant, or Authority, | 
He that pleads in the Negative necds not to plead certainly, 


| ibid. 
He that pleads in Abatement of the Writ, or a Plea after 
the laſt Continuance, muſt plead them certainly, ibid. 


Whether it ſhall or ſhall not be ſufficient for him who 
will take Benefit of a Statute, which gives an Entry gene- 
ral y to him that ſhall be in ſuch Degree, to ſhew generally 
that he is the Perſon intended, but alſo to ſhew how, and 
to ſet forth his Title in certain, 42, 43, 51, 54, 56 

Where a Plea which has two Intendments ſhall be taken 
molt ſtrongly againſt him that pleads it, 46, 103, 104. 

Where a Perſon ſhall ihew how he is Heir, and where not, 

46, 52 

When a Thing is ſhewn in Pleading, and is not after- 
wards traverſed, nor averred ſpecially to the contrary, it ſhall 
be taken to be conteſſed, 48 

Where a Plea, which was bad in itſelf, may be made good 
by Matter «x face. 50 

W here a Perſon ſhall not be forced to ſhew his Title ſpe- 
cially, when it conſiſts of ſeveral Cauſes Ci, £3 

Where a Thing is executed, the Party needs not plead 
ſo ſpecially as where he demands the Execution of it, 52 

W here Certainty to every Intent 1s not requiſite in Pleas, 

ibid, 

Where a Statute may be pleaded inter a.za, | 65 

Where a Record may be pleaded inter alia, and where it 
ought to be entirely and certainly recited, Oc, 81, 222, 

| 410 

Where in pleading a Statute, Mention may be made of 


one Branch of it only, and where one ſhall be bound to 


plead a Proviſo or Exception contained in it, 65, 105, 


410 
Where a Party concludes or demurs {pecially, he loſes the 
Advantage of every other Matter than of that which is men- 


tioned in the Concluſion or Demurrer, otherwiſe where he 


concludes or demurs generally, 3 66 
Where Miſrecital of a Statute, which needs not be recited, 
ſhall vitiate, js 79, 84 
Where the uſual Forms of Pleading are to be obſerved, 
I2 


Where one ſhall not be compelled to ſhew Certainty in 


Pleading, when he can't be ſuppoſed to have Knowledge of 


it, or when it concerns Things of an infinite Number, 124;. 


| 176, 127, 128, 12 
Where a Matter pleaded by continetur ſhall be ill, an 
where not, 126, 143 

Where the Condition of a Leaſe is, that if the Rent is 
behind after two Months, &c. whether it be well pleaded 
to ſay, that it was behind by the Space of two Months, &c. 


I4 
Where Pleas which do not anſwer the direct Words, vt 
contain the Matter by neceſſary Conſequence, ſhall be good, 
I 
When the Place where a Thing is done ſhal! be ſhewn b 
pleading, and when not, 149, 1 50, 190, 191 
Where two Affirmatives and two Negatives ſhall make 
two Iſſues without a Traverſe 172 
Where in pleading he in Reverſion ſhall be ſaid to be ſeized 
in his Demeſn as of Fee, and where not, 191 
Where in pleading the- Party ſhall conclude virtue cujus 


ſtatuti, where the Seizin is wrought as well by a Grant as by 


Statute, | 193 
What Part of the Record is called the Pleading, and what 
not, 209 


Where a bad Plea ſhall be made good by the Affirmative of 
the other Party, and he who might have taken Advantage of 
it ſhall be eſtopped by ſuch Afﬀirmance from ſo doing, 230 


Where in pleading a Feoftment the Party may alledge an 
Entry, | 


232 
Where Surpluſage ſhall not make a Plea bad, ibid. 


How the Death of Fenant in Tail without Heir of his 
Body ought to be pleaded by him who claims a Remainder 
upon the Tail, 233 

Where an Entry pleaded without a Diſſeizin alledged is 
not good, nor ſhall gain the Poſſeſſion to the Party, ibid, 


Where the Town or Place where the Lands lie ſhall be 


ſer forth, for the Direction of the Ve, and where not, 


337 
Where in pleading a Matter by Force of a Statute, a 


reſtrictive Clauſe in the Act ought to be averred, and where 


not, 376 
Wherea Miſrecital of Place ſhall vitiate a Plea, 393 
Where in pleading there is no Neceflity to ſhew more 

than what ſerves his Purpoſe, 410 


No Title can be made to a Record in Pleading with- 


out ſhewing it under the Great Seal, All 


Where it is not neceſſary in pleading a Leaſe made by 
Huſband and Wife of the Land of the Wife to aver it to 
be by Deed, or to aver their Lives, 431 

Where Partition pleaded 7»ter alia ſhall be good, ibid, 

Where it ſhall be a good Form of pleading a Fine to ſay 


that a final Concord was made, ibid, 
Where in pleading a Fine the Party needs not ſh:w that it 
was levied in C. B. ibid, 


Where a Perſon is not tied up to one particular Form of 
Pleading, but if he thews the Subſtance of the Matter, it is 
ſufficient, | ibid, 
Where in pleading a Pardon with an Exception, the Party 
ſhall aver that he is not a Perſon excepted, and where not, 
| 103, 484, 488 
Where an Entry needs not be alledged in pleading, 50 
If a Dean and Chapter, being Parſons Imparſonees of the 
Church of D. demand the whole Church, &c. they ſhall 
ſay in pleading, that they were ſeized in jure Eccleſiæ Cathe- 
dralis, be if they claim Part of the Glebe only, they ſhall 
ſay that they were ſeized in jure Eccleſiæ de D. 503 
Where Matter not pleaded in due Time ſhall be taken 
for nothing, 564 


Plenarty. 


Where Plenarty is no good Plea againſt the King, 244 
Where a Parſon Imparſonee cannot plead Plenarty, $5or 
How pleaded at common Law, ibid, 


Pope. 


Where looked upon as ſupreme Ordinary in the Realm, 
and what he uſed to do as ſuch, 497, 498 
Called by the Name of Apo/?le, 498 
The Authority which the Pope exerciſed in this Realm 
acknowledged by the Parliament to be in the King, ibid. 
Uſed to make Proviſions to Benebces, | 500 
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city of the Body natural without Livery, 


Poſſeſſio fratris. 


No Poſſeſſio fratris of an Eſtate- tail to make the Siſter 


Heir, 57 
There may be Poſſeſſio fratris of a Uſe, 58 


Poſſeſſion. 


If the Poſſeſſion of Land comes to him that has Right or 
Title to it, the Right or Title is extin& or ſuſpended, 88 
Where a Thing in Poſſeſſion may not be Parcel of, or 
appendant to, a Thing in Reverſion, but a Thing in Re- 
verſion may be Parcel of, or appendant to, a Thing in Poſ- 


ſeſion, 103, 104 


Where a Perſon has an Action given him to recontinue 
the Poſſeſſion, and will not uſe it, but comes to the Poſſeſ- 
ſion by other Means, he ſhall take it in ſuch Order and with 
ſuch Appendances as the Law limits to the Means by which 
he comes to it, 112, 113 

Where two are upon Land, claiming Title to it, to which 
of them the Law will adjudge the Poſſeſſion, 233 

What Things Poſſeſſion, without any rightful Eſtate, ſhall 


enable a Man to do in the Land, 431, 546 
Praeape. 
No Precip? lies againſt the King, 244 
There ought to be two Summoners, 393 
Premunire. 


He that procures another to ſue to the Court of Rome is 


in the ſame Degree of Præmunire as he that ſues, 97 


Prebend and Prebendary. 


At what Time an Annuity granted by a Prebendary is not 

good to charge the Prebend, 5 528 
By whom the Inſtallation of a Prebend is to be done, 

528, 529 

If upon pleading the Confirmation of the Biſhop to the 

Grant of an Annuity by a Prebendary, the calling him Pa- 


tron and not Ordinary ſhall be good, 529, 530 
Precedents. 
Precedents and the uſual Forms of Pleading to be adhered 
to, 1 123 
Prerogative. = 


Where a Remainder is limited to the King upon an Eſtate 
for Life by Deed, and Livery of Seizin is made, the Re- 


mainder does not paſs until the Deed is inrolled, 31 


The King may waive Iſſue and demur in Law, or e contra, 
but if he and the Party are at Iſſue, he cannot change his 
ITue in another Term, 85, 230, 322 

The King ſhall be bound by Miſrecital, Miſuſer, and 
Miſconceiver of Action, and for ſuch Matters his Writ ſhall 
abate as well where he is ſole Party, as where he is Party 
with. another, 85 

Where the Inrollment of a Deed to the King may be 
pleaded generally, without ſhewing in what Manner it was 
done, for it ſhall be intended to be duly made, 105 

Where the King cannot take a Surrender without Matter 
of Record, | . 

W here Statutes naming the King ſhall be conſtrued to 
include his Heirs and Succeſſors, 

King a Name of Continuance, which endures as long as 
the People itſelf, ; 177 

The King never dies, but his Death is called the Demiſe 
of the King, 177, 234, 457 

Where Acts Cone by the King, in Relation to Things 
which he poſleſſes in the Capacity of the Body politic or 
Body natural, ſhall not be avoided dy Reaſon of Nonage, 

213, 244 

How many Bodies or Capacities the King has in him, and 
how they arc conſolidated together, and what are the Effects 
thereof, 213, 217, 234, 238, 244, 250 

The King cannot make Livery of Seizin, | .213 

Where Lands ſhall paſs to or from the King in the Capa- 
213, 214, 242 


176, 177, 458 


TRR TABLE. 


The Kingcannot take or part with any Thing but by Mat- 
ter of Record, | 213, 484, 552, 562 
The King may take Advantage of a Forfeiture by Re- 
entry for Default of Payment of Rent without any Demand, 
although he holds the Land in the Capacity of his Body na- 


tun, 213, 243 
The King cannot enter for a Condition broken until Of- 
fice found, 213 


Where the natural Capacity of the King is not drowned 
by the Union of the politic Capacity, but remains capable 
of taking Lands by Deſcent or Purchaſe, and how ſuch 
Lands ſhall go upon his being removed from his Royal Eſtate, 
ws” 214, 234, 242, 250 

Where the King may avoid an Act done in his Nonage 
before he was King, | 214. 

The Name of King drowns every inferior Name of Dignity 
which the King may have, . 214, 250 

Where the King may have a Clauſe of Non omittas propter 
aliquam libertatem in his Writs, although he does not de- 
mand a Thing as Parcel of his Crown, 216, 239, 243 

None but the Sheriff ſhall execute the King's Writ, tho? 
it be within a Franchiſe, 216, 243 

The King is bound by the Statute de donis as well as a 
common Perſon, 227, 230, 237, 238, 248, 249, 

251, 252 


-- Every Subject has an Intereſt in the King, and by the ſame 


Reaſon in the Queen his Wife, 231 
If the Patent of the King (being Tenant in Tail) ſhall 
make a Diſcontinuance, 232, 233 
King's Prerogative no Warrant to him to do Wrong, 
| | 233, 246, 247, 248, 2 
The natural and politic Cucina of the King 3 4 
founded by each other, bu: remain diſtinct, 2 34, 238, 242, 250 
In what Capacity Lands purchaſed by the King to him and 
his Heirs ſhall veſt, OG 234, 245 
If the King dies ſeized of Lands parcel of the Crown, 
and parcel by Purchaſe, having a Son and a Daughter by one 
Venter, and a Son by another Venter, and the Son enters, 
and dies without Iſſue, how the Lands purchaſed ſhall go, 


2 
How Gavelkind Lands ſhall deſcend in the Caſe of &e 
King who dies ſeized thereof to him and his Heirs, leaving 
two Sons, 3 234, 247 
Ia what Capacity the King ſhall hold Things which ac- 
crue to him by Reaſon of other Things which he has in Right 
of his Crown, 235 
Where the Prerogatives of the Crown are ſo admeaſured 
that they ſhall not take away nor prejudice the Inheritance of 


_ 236 
What kind of Toll the King ſhall be excuſed from pay- 
ing by Reaſon of his Prerogative, and what not, ibid. 


Where the King ſhall be included in the general Words of 
Statutes made to preſerve the Subject's Inheritances, or for 
the public Good, although he is not named therein, ibid. 

Where the King is bound by the Statute of Additions, and 
where not, 236, 240 

Wheie the King is not bound by the general Words of 


Statutes of Reſtraint, unleſs ſpecially named, 236, 239, 
| e 240, 244 
Power, Juſtice, and Mercy, three Attributes of the King, 

and how they are reſpectively exerciſed, | 237 


That the King ſhall not have as great Prerogative in what 
he poſſeſſes in his natural Capacity as in what he has in his 


politic Capacity, 238 
The King may have Heirs as well in the Body natural as 
in the Body politic, | ibid, 


v 
Where the natural Capacity of the King and what he 
poſſeſſes therein ſhall partake of the Prerogative of the Body 
politic, 238, 239, 242 
If the Crown deſcends upon a Perſon attainted, the At- 
tainder is 1% facto void, N 238, 244 
If the Crown deſcends upon one who is ſeized to a Uſe, the 
Uſe is ip/o faclo gone, for the King cannot be ſeized to a Uſe, 
| 238, 242 
Where the Perſon of the King ſhall make the La which 
he holds to enſue the Nature of the Perſon, and to be 
demeaned according to his Privileges and Prerogatives, 238 
The King may diſtrain for the Arrears of Rent in all the 
Tenants Lands holden of others, though he has the Seig— 
niory in his Body natural; ſo for the Arrears of a Rent- 
Charge granted to him, 239, 242, 323 
here 


4 


Where the Feoffor cannot enter upon the King for a Con- 
dition broken, although he took the Land in his natural 575 
pacity 

The Eing is favoured in all Expoſitions of Statutes, ibid 


If the King. has an Intereſt at common Law, and a Sta- 


tute is made which takes away the Liberty of all Men, yet 


the King's Liberty is not taken away, unleſs he is ſpecially 
named in the Act, 240 


Where the King for his Advantage may ſay that his Donee 


has a Fee-Simple conditional, as before the Statute de donis, 
and that he himſelf is not bound by the AR, 241 
The ing ſhall not be received upon Default of his Te- 
nant for Life, and why, ibid. 5 53 
None can count againſt the King, but muſt ſue to him by 


Petition, 241, 553 
What Things the King comes to as King, and what not, 


Where an Eſtate is given to the King by the Name bf 
Baptiſm, and alſo by the Name of King, and to the Heirs 
Males of his Body, in what Capacity he ſhall take it, 242, 

245, 250 

A itt to the King and to his Heirs and Succeſſors is good 
to the Body politic in both the Limitations, for he may have 
both Heirs and Succeſſors in the Body politic, 242 

None can diſtrain for, or have Execution of, a Seigniory 
or Rent in the Land of the King, though he holds it in his 
natural Capacity, 5 

If the King grants Land in Fee which he has in his natu- 
ral Capacity, the Grantee ſhall hold of him by Knight's- 
ſervice in capite, ibid. 

The King is the Fountain of Juſtice, Tranquility, and 
Repoſe, ibid. 

What ſpecial Favour the common Law, Cuſtoms, and 
Statutes ſhew the King in all his Affairs, and what Preroga- 
tives and Exemptions he has therein, 243 


The King may grant a Choſe in AQion, which no other 
can do, ibid. 

If part of a Thing entire comes to the King, as by Out- 
lawry, he ſhall have the whole, 243, 323, 324 

If, upon a Grant to the King of the next Avoidance of 
an Advowſon, or of all Preſentments which ſhall happen 
within ſuch a Time, his Latches of preſenting to the next 
Avoidance, or to any of the Preſentments, 'ſhall not bind 
him, ſo that he may take his Preſentment after the Time 
limited in the Grant, 243, 249 


Where the dying ſeized of a Diſſeizor ſhall not take away' 
the Entry of the King, wk CY 
Nullum tempus occurrit regi, 243, 261, 264, 321, 559 
Where Latches of Entry or Seizure ſhall not prejudice the 
King of the Lands or Goods of his Villain, 24.3, 321, 322 
Where tfe King's Declaration ſhall not be double, by 
alledging ſeveral Matters, 
If the King's Title is traverſed by the Party, the King 
may maintain his Title againft the Traverſe of the other, 
or may traverſe the Affirmative of the other, ibid. 
The King may amend his Declaration the ſame Term 
that it is put in, ibid. 


The King may waive Demurrer, and traverſe the Plea 
of the other, ibid. 
| Upon the King's Grant of Land in Fee with Warranty, 
the Patentee ſhall not have in Value upon Recovery, without 
expreſs Words to that Purpoſe, ibid. 334 

Tie King may reſerve Rent to a Stranger, 243 

If Title appears for the King upon pleading between other 
Parties, the Court ſhall ex officio adjudge for the King, ibid. 
| Where the King ſhall not be 1 by private Fre Fe 
7 ibi 

„ Cufloin in Landon that ſeats may retain Goods pawred 
until he is paid, &c. does not bind the King, where his Goods 


are pawned by a Stranger, ibid. 
Where Sale of the King's Goods in Market overt ſhall 
not alter the Property, ibid. 
Where the Property of the King's Goods ſhall not be 
altered by being wrecked, waived, or eſtrayed, ibid. 
Where the King ſhall take "ning of Statutes, though 
he is not named in them, ibid. 


If the King as Heir to his Mother brings a Sur cui in vita, 
the Plea ſhall not be delayed for the Nonage of the Heir of 
the Huſband, ibid. 

Where Plenarty i is no end Plea againſt the King, 244 

In the Conſtruction of Statutes nothing ſhall be taken b 
Equity againſt the King, ibid. 


gative, 


the 9 cannot ſuffer a Recovery, for x no Præcipe lies 


a 58 him, 0. ibid. 
\ By what "Name the King Moll be named in all his Pur- 
es, Patents, or Writs, ibid. 250 


Where a Purchaſe by the King to him and his Heirs _ 
in Succeſſion with the Crown, 


245 

The Body politic * the King cannot beget Iſſues, ibid. 
250 

| Where a Gift by or to the King, and to the Heirs of his 
Body, before the Statute de donis, ſhould have been a Fee - Simple 


conditional in all Reſpects, as well as if a common Perſon 


had been Donor or Donee, "i ibid; 


Where upon a Gift to the King and t to the Heirs of his 
Body, before the Statute de denis, an Alienation by him before 


Iſſue was not good, 246 
Where the Perſon of the King ſhall alter the Courſe of 2 
Deſcent, ibid. 247 


If the King putchaſes Land, and dies, leaving two Daugh- 
ters, and no Son, the eldeſt Daughter only thall inherit the 
whole, and not both, 247 

Where Land deſcending to che King and chen each 
ſhall take but a * ö ibid. 

If the King kills a Man, there is no Remedy, ü ibid. 

Where the King ſhall be bound by the Reſtraint and Con- 


dition under which he takes an Eſtate, and ſhall not be 


exempted therefrom by Reaſon of his Prerogative, 248, 251 
Where the King thall be reſtrained by Statutes which 
reſtrain all Men generally from doing Wrong, 248 


Only one Perſon can 5 85 the Name of King in this 


Realm, 


The Name of King contains both the ar- natural and 


politic Capacities idid. 
The Word (Succeſſors) uſed only of late Tine in the 
King's Grants, | ibid. 
Where Land may be entailed to the King as well as to a 
common. Perſon, ann ibid. 
Where the King's pretogative ſhall hefs no Favour nor 
Exemption in Matters of Reſtitution, 252 
Where the Title of the King and of a Subj coming 
together at the ſame Time the Subje&t's Litle ſhall be pre- 
ferred, and where the King's, 259, 264 


Where Title being once given to the King ſhall” not be 
loſt by Latches of Purſuit, 261, 263, 264 
Where, Huſband and Wife being Jointenants of a Term 
for Years, the King ſhall have Execution of the Term in 


the Hands of the Wife, after the Death of the Huſband, 


for the Debt due to him by the Huſband, 261, 263, 321 
A Title may be as firmly attached in che King by the Act 
of the Law as by the Grant of the Party, 0 525620262 
The King's Villain and his Wife are Jointenants of a 
Leaſe for Vears, the Villain dies, and the Wife is in by ſur- 


243 very the King upon Office found ſhall have the Leaſe, 


116?! 263, 254 
Land deſcends to a Villain by Birth, the Lord enters, and 


afterwards the Villain is found an Ideot by Cans the King 


ſhall have the Land, - 264 
A Woman takes Huſband, and has Ifue, and Land deſ- 
cends to her, and the Huſband enters, and, afterwards the 


Wife is found an 1deot by Office, the Rag. ſhall have the 
Land. 104 ibid. 


EI 


What Intereſt or Prerogative the Crown hos in Mines of 


Gold or Silver, or in Mines of baſe Metal wherein there 
is any Gold or Silver Ore, and what Means to come to the 
ſame, and in what Mines the Crown ſhall have no Prero- 


313» 3] 5, 317» 319, 320, 321, 323, * 329, 


30, 339 
The King's Prerogative:i in Mines ought: to — 
by the Value, and not by the Quantity only, of the Gold 
or Silver Ore contained therein, and of what Value the ſame 
ought to be, 328, 329, 339 
Why the Crown ſhall have all Mines and. Ores of Gold 
and Silver within the Realm, in whatſoever Land they are 
found, 315, 316 
Sturgeons and Whales given to the King by Reaſon of his 
Preroga ive, 


315 
The King i is bound by his Office to prone his ſubjects, 


ibid. 
What Inconvenience attends the SubjeRt's being ſuperior 
to the King in Treaſure and Subſtance, 316 


Where a Perſon is Accountant to the King, or if any Mo- 
ney, or Goods, or Chattles perſonal of the King come 2 
| H 3 e 
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| cited in the Treatiſe de Prerogativa regis, 
og holden of him for an Alienation without Licenſe, 


King privy, 


In 


TAE TABLE. 


the Hands of a Subject by Matter of Record or in, ait, 
the Land of ſuch ſubject is; charged therewith, and liable to 
the [Seizure of the King, into whatſoever Hands it comes 
afterwards, be it by Deſcent or Purchaſe or otherwiſe, 
| | 3321, 322 
Where the King has many Prerogatives which ate nut re- 
by 
Formerly the King ſhould have had in Fee the Land 


- Where the King may haue in Satisfaction of this Debt 
Money delivered in Court in Execution to the King's Debto 


ibi .* | 


'Where the King ſhall preſent to an Advowſon for Lapſe, 


and in what Reſpect, | ibid. 498 
Ufage is a good Proof of Prerogative, OPT x ,322 
Every Prerogative contains in itſelf a Preſcription, ibid. 


Where the King ſhall have Prerogative in Things which 
affect the Freehold of others, bid. 323 
Where the King by his Prerogative may break a Stew of 
a Subject, and take away the Fiſh, | hits. 323 
The King's Preſence is a Protection to a Villain from the 
Seizure of the Lord, as; Fon 1 
Where no Part of the Prerogative of the Crown ſhall paſs 
in the King's Grants without expreſs and determinate Words, 
| | * 332, 333, 334, 335 
Where upon Deſcent of an Advowſon to divers Copar- 
ceners the King ſhall by Prerogative have the Preſeatauon 
alone from all.of them, 3 263-1 . 
Where the King cannot diſcharge a Thing wherein all 
the Subjects of the Realm have an Intereſt, 334, 487 
'The King cannot make a new Courſe of Inheritance, 


335 
Where the King may grant over his Prerogative to an- 
2 on 7 335, 336 
—Battle cannot be waged againſt the King, 335, 336 
If the King's Goods are taken wrongfully, he may ſeize 
the Party's Goods until he has made Reſtitution, 336 
The {ſwears at bis Coronation to preſerve the gre l 
Where the King's Prerogative ſhall do no Prejudice or In- 
jury to Stran en. pri 487 
Where an E8 ate veſted in the King ſhall be deveſted out 
of him by the Act and Operation of the Law, without 
Monſtrans de droit, or other Matter of Record, apd where 
not, - | 2 488, 489 
All Lands are held either mediately or immediately of the 
King, $- 832% 4h 29” 498. [31 
Ignorance of the Law not to be preſumed in the King, 


| [ 15 Bein cs 302 
"Where the King's Grant ſhall diſpenſe with the Penaky 
of a Statute without any Clauſe of Non ch/tante, and where 
is ſhall be neceſſary to have ſuch Clauſe, ibid, 
An Intruder cannot gain any Eſtate or Poſſeſſion againſt the 
.*Feaant in Tail, the Reverſion in the King, makes a 
Feoffment, this does not diſcontinue nor deveſt the Reverſion 
out of the King, , | 552, 553 
Where the Reverſion in the Crown may be deveſted by 


Matter in Deed and in Law together, without making the 


353 
359 


o Tenant at Sufferance of the King's Land, 
Preſcription. 

Where the Citizens of London may preſcribe againſt ſuch 

Statutes as are eontrary to their Cuſtoms, n, 


To what Things a Subject may have Title by Preſcription 
in the Freehold or Inheritance of the King, or e contra, 


- Where a Man cannot preſcribe to do that which he may do 


without any Preſcription, | 545 
Penta. 

Where the Preſentation ſhall paſs to a Man by a Grant of 

the Nomination of a Clerk, and where not, 157 


Where upon Deſeent of an Advowſon to divers Parceners, 
the eldeſt ſhall have the firſt Preſentation, 333 
Where upon Deſcent of an Advowſon to divers Parceners, 


the King ſhall have the Preſentation alone, and not any of 


the Parceners, ibid, 


ibid. 


The Patron cannot preſent an Incumbent when the Church 


is full, | 499, 500 
The Chancellor preſents to all the King's Churches under 
the annual Value of 20 Marks, | 628 


Where the King ſhall have the Preſentation, if the Tem- 
poxalties come into his Hands by the Death of the Biſhop, 
or if the Church comes into his Hands by the Death of the 
Patron, before Induction of the Clerk, ibid. 


* Principal and Acceſſary: 


He who is preſent and abetting another to commit Mur- 
der or ether Felony, is a Principal in the firſt Degree to all 
Intents as much as he that did the Fact, 97, 93, 100 

If he who is indi ged for the principal Fact be acquitted 
by Verdict, this ſhall alſo be an Acquittal of him who is in- 
dicted for being preſent and abetting, 3 97 

If it be neceſſary, in order to make the Abetter who is 
preſent a Principal, that the Perſon, on whom the Felony 
is committed, ſhould be under any Terror from the Abet- 
ter, + | 8 

He that is indicted for bot preſent at and abettin f | 
Felony may be arraigned, though he that did the Fact itſelf 
is not attainted, or is dead ſo that he cannot be arraigned, 

97, 98, 100 

Where there are many Principals, ſome of which are ab- 
ſent, and ſome preſent, and one is indicted as Acceſſary to 
them all, his Arraiznment ſhall be ſtaid until he may be 
arraigned as Acceſſary to all at once, and why, 98, 99 

- Attainder of the Principal at the Suit of the King upon 
an Indictment is not ſufficient to put the Acceſſary to anſwer 
in an Appeal at the Suit of the Party, 99 

In Appeal or Indictment againſt two as Principals, and 
againſt another as Acceſſary to them both, the Exigent ſhall 
not be awarded againſt the Acceſſary until both the Princi- 
pals are attainted ; otherwiſe if he is appealed cr indifted as 
Acceſſary only to one of them who is attainted, ibid, 

If one, who is indicted as acceſſary to ſeveral Principals, 


ſome of which re abſent, and ſome preſent, ſhould be ar- 


raigned as acceſſary to thoſe who are preſent, and ſhould be 
acquitted, whether he may be afterwards arraigned as ac- 
Ks. 1 to the Reſt who are abſent, in Caſe they ſhould be 
taken, arraigned and attainted, ibid. 
If reſpiting the Arraignment in ſuch Caſe is Matter of 
Diſcretion in the Court, or of Neceſſit , ibid. 
Where the Command of an Acceſſary ſhall not be car- 
ried over to any other than to the Perſon intended by him, fo 
as to make him guilty of Murder, 475 
Where one ſhall be adjudged acceſſary to other Offences 
which happen in the Execution of his Commands and where 
not, ibid, 
| What Variance in the Execution of the Command ſhall 
diſcharge an Acceſſary, and what not, ibid. 476 
Where Repentance ſhall diſcharge an Acceſſary, and where 
not, | 5 
If the Reſceipt of a Felon, who is pardoned by the King, 
but ftill liable to an Appeal, ſhall make the Receiver an Ac- 
ceſſary, 3 
No Acceſſary without an Offence to the Crown, _ ibid. 


| Priſen, Priſoner, Priſen-breaking, and 


 Imprifonment. 


LE: „Where WR - Prifon by a Felon ſhall not be Felony, 13 


No Man in Judgment of Law can be in Priſon without a 
Keeper or Officer, : 37. 68 
Where a Priſoner ſhall be adjudged in Law to be out of 


| - Priſon, by the Defcent of the Ofkce of Keeper of the Priſon 


upon him, | 37 
In what County a Felon ſhall be impriſoned who flies in- 
to a foreign County, and is there taken, ibid. 
Every Reſtraint of Liberty is an Impriſonment. 38 
Where the King lets a Priſoner go at large with a Servant 
by Baſton, and he goes into another County, the Attendance 
of the Servant upon him there is an Impriſonment, for which 
an Action of falſe Impriſonment will lie againſt him, ibid. 
Letting a Priſoner, who is not bailable, go at large by 

Mainprize, is a Tort, and contrary to Law, 6 
He that is impriſoned ought to live of his own, and neither 
the Plaintiff nor the Sheriff is bound to give him Meat and 
Driak, | 67 
5 Where 


f 


| 


TRR T AB E.! 


Where a Priſoner, though acquitted by the Court, ſhall 
not be ſaid to be out of Cuſtody until he has paid his Fees, 


465 
Property. 


Where there may be a Tranſmutation of Property by the 
Operation of Law, without Suit or Puecution, 185, 186 
| | 543 

The Origin of Property, and how aſcertained ———_ 
Where he who transfers the Property of any Thing to 
another, ought to have the Property of the ſame Thing in 
him at the Lime of the Contract, 132 


Where two ſeveral Perſons may have feveral Properties 
in one and the fame Thing at one and the fare Time, 524 


Protection. 
Will not defend the Party againſt an Aſſize, 89 


Where it is contrary to a Thing expreſſed by Implication 
or expreſs Words, 'it is to no Purpoſe, 


| q 
At what Time it ought regularly to be taken, 276 
Muſt not be ſuperflaous or repugnant, ibid. 
How defined, ibid. 
Cannot be taken to the Ground of the Suit, ibid. 
What, 500 


Purchaſe. 
What ſhall paſs by a Gilt of all one's Lands purchaſed, 
| E | | IT 
What Difference between an Inheritance and a Purchaſe, 


| \ "$7: 5 364 
A Purchafe is always intended by Title, therfote A Diſlei- 
zin is no Purchaſe, | 47 


Nuare Impedit. 


IN what reſpect a Quare Impedit may be reſembled to an 
Aſſize, = go 

In a Quure Impedit againſt many, upon what Plea it mall 
abate againſt all, and upon what not, ibid. 
Quare Inipedit lies in the Common Pleas here for an Ad- 
vowion in Wales, 129 
In a Quare Impedit the King may alledge two Preſent- 
ments, or twelve Matters in Bar, and his Count ſhall not be 
double, - | 243 
In whom the Plaintiff ſhall alledge Preſentment, [4] 


Que Eſtate. 


Where Que Eflate may be pleaded generally, without 


ſhewing how he eame to the Eſtate, and where not, 50. 84 


Quid juris clamat. 
What is the Form of a Quid juris clanat brought by the 


Conuſee of a Reverſion of Land by Fine, 157 
At what Time it ſhall be brovght upon a Fine levied, and 
at what not, 431 


Quod ei deforceat. 
Where, two loſing by Default, one ſhall have a Qued ei 


deforceat, and the other a Writ of Right, 419, 420 
Rape. 
ATOT Felony before the Statute of Min. 2. cop. 34, 


12 


of, ibid. 
| Recog ni gance. i 
For Matters touching Execution upon Recognizances, 
See Execution, | 


Profits in the mean Time, 


| | 4 
Where in Appeal of Rape the Abettors ſhall be inquired ' 


If a Fine 16vied of a Revetſion is a Record befbre At 
tornment, 5 8 1 46 
W hite'a REedtd pleaded ſhall be redited fully, cettaihly, 
and in good Order, 8 3 ä 6: 
Where an ancient Record ſhall ſtand in Force until it 50 
annulled by Error, "FA | 64 
Where a Record, though erroneous, ſhill be recited 10 it 
io, D ibid. 
Where a Record may be pleuled inter alia, und where 
not, and Where it 6upht to be entifely and 'certaitily recited, 
| an 65. 81. 
Any Patent or Writing made in the Name of the King, 


though withoat Watrant, to Which 'the 'Kitig's Seal is pu 


t 
is Matter of Record preſeiitly, and {hill bind the Eing, 78 
Where a Record pleaded by Way of Recital, as inter Re- 
corila continetur, is not good, 126. 143 
How a Record fhall be tried, if it be denied, 231 


: 


32. 410 


Where uni rie! Record may be pleaded, and Where not, 232 


The Records of every Court are the moſt effectual Proof 
of the Law, in relation to the Things there treated of, 


| 320, 421 
The Records of Courts of greater Weight and Authority 
than printed Reports of Law, e 321 
Where a Man may make himſelf Title by a Record with- 
out ſhewing it under Seal, and where not, 411 
W here a Man Thall have a Day to bring in a Record un- 
der the Great Seal, and where not, 18 ibid. 
Records preſumed to carry in thetnſelves abſolute Truth, 
491 

No Averment againſt a Record, idid, 

Recovery. 


Whether a Recovery ſhall be alledged to be executed 

where a Statute ſpeaks generally of Recoveries, 43. 46. 49. 
PIE, 50, 51. 

Upon a Recovery without Execution the Recoveror is — 

Tenant, nor has the Poſſeſſion, 


Where the Common Law gives the greateſt Credit to Re- 
coveries, and intends them always to be true, and upon good 
Cauſe, ibid. 

What Remedy the Wife had at the Common Law, (be- 
fore the Statute of /Ye/im. 2. cup. 3.) upon a Recovery b 
Default againſt her and her Huſband of her Land, ibid. 

What Remedy he in Remainder had before the fame 
Statute, upon a feint Recovery againſt Tenant for Life, 

| ibid, 

A Recovery by feint Title was out of the Statute de Reliyo/is 


until the Statute Wem. 2. cap. 32. put it in the ſame Plight 
with a Feoffment in Mormain, | ibid. 


A Recovery without Execution is a Recovery, 46. 50. 55. 
Where upon a Recovery againſt Tenant in Tail who dies 
before Execution, his Iſſue may falſify the Recovery, and 
where not, 2 
A Recovery without Execution is no Diſcontinuance, 49 
The Iſſue in Tail might falfify a feint Recovery by Covin, 
before the Statute of 11 Hen. 7. cap. 20. 50. 53 
Where it ſhall not be neceſſaty to alledge a Recovery to be 
executed, which is void in itſelf, 1 
Where a Recovery pleaded inter alia is not good, 4 5 

A Termor may falſify a feint Recovery againſt his Leſſor 
by the Common Law, 83 
If a Recovery of Land is reverſed by Error, it is not fo 
avoided as to ſubje the Recoveror to Treſpaſs for taking the 
107 

Where a Recovery pleaded by way of Recital, as inter re- 
corda centinetur, is not good, N 126 
By a Recovery of the Land againſt the Tenant for Life, 
the Reverſion ſhall! be deveſted, | 157 
Every Tenant in Tail may ſuffer a Common Recovery, 

| | 244 
The King cannot ſuffer a Recovery, | 3 ibi 
Where a common Recovery with Voucher againſt Tenant 
in Tail and another who has nothing in the Land ſhall bar 
the Eſtate- Tail, $14, 55 


The reaſon why an Eftate-Tail is barred by a common 
Recovery, | „ 


T's 


49. 55 


- bar the Eſtate-Tail in Uſe by the Statute of 1 Rich. 


not ſeized of the ſame Tail, but of another Tail, or 


before Entry is void, 


his L eſſee ſhall not enlarge his Eſtate, 


purſued, | 
By the Common Law a common Recovery againſt the 


King's Tenant in Tail could not deveſt the Reverſion out of 


the King, although the Iſſue in Tail was bound, 553, 554 
at an Eſtate-tail may be barred by a common Recovery 
is not now to be diſputed, | all 3 


biea A £ wif 2] 
A common Recovery by C:fuy que Uſe could not bar the tion be good, or not, 


Eſtate- Tail in Uſe at Common Law, 52442 11430 
Where a common Recovery by C:/uy que Ie ſhall not 


4% 
[4] 


cap. I. 


Where a common Recovery ſuffered by Ceſtuy que Le 


ſhall not bar the Iſſue. who. does not claim only as Heir but 
by another Title alſo, _ | [ibid.] 


Where a common Recovery ſhall bar An. Eftate-Tail, 


where the Tenant in Tail comes in as Vouchee, 8 


Where a common Recovery ſhall not bar an Eftate-T ail, 
when the Tenant in Tail at the Time of the Recovery is 


other Eftate, a [ibid] 
Where a common Recovery ſhall bar an Eſtate-Tail, 
Gough the Tenants to the Præcipe are not Tenants of the 
and, F where wax] 11 
In common Recoveries the Tenant to the Præcipe mal 
never ſue Execution of the Value againſt the Vouchee, until 
the Demandant has ſued Execution againſt him, and ſo of the 
ficſt Vouchee againſt the ſecond Vouchee, [ibid.] 


Recovery in Value. 


Where upon a Grant of Lands in Fee with Warranty, 
the K ol. not have, in Value upon Recovery with 


3 
+ 


AS 

&. A 

N 
. 
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Where a Relation to tha 


hich.is not makes the Thing 
referred void, | | | | 


88 FEE 9 895 
To what purpoſes an Eſcheat or Forfeiture ſhall have Re- 


lation to the Time of the Offence committed, and to what 


Purpoſes only to the Time of the Attainder, 488, 489 
To what Time the A þ cr have Relation, and to 
what 1 ime the Deeds of Subjects, 851 491 
Releaſe. 


Where the Word (renounce) ſhall enure as a Releaſe, © 


2 * ̃ 140 

A Releaſe of all the Right in the Land to him in Rever- 

ſion is good, | 7 +4 Sod Ct 

Leſſor releaſes all his Right to the Leſſee for Years, where 

it ſhall be enlarged for the Life of the Leſſee, and where only 
for the Life of the Leflor, CES of ana) 

Where the Addition of Certainty in a Releaſe ſhall make 

it good, and where not, } ciotnmo 305 Hitt 

here a Releaſe of all Actions to two Perſons jointly ſhall 

enure to each of them ſeverally, * 289 


Where a Releaſe delivered as an Eſcrow, to be delivered 


* 


over to the Releaſee at a future Day, ſhall not operate accord- 


ing to the Time of it's Delivery over, but according to the 
Intent of the Releaſor at the Time when it was made and 
written, | 3 


Releaſe by the Leſſor of all his Right to Leſſee for — 


* 


2 
Deſſeizor and Diſſeizee releaſe by one Deed to Leſſee for 
Years of Diſſeizor, which Releaſe ſhall take Effect firſt, and 


which laſt, 


. 


8 . 0 
Where the Releaſe of Tenant in Tail of all his Right 


to 


556 
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To what Purpoſe Women are commonly named in com- 
mon Recoveries had againſt their Huſbands, 


. 515 
Common Uſage in common Recoveries to be regarded and 


ibid. 


161 5 
particular Eſtate, 


71 itle, 


lech ws Nelief. 
| May be reſerved payable upon a Succeſſion or Alienation, 
R b 94 
Remainder. 


Where a Remainder, which is appointed to take Effect 
during the particular Eſtate, is void, 24. vide 33 
Whether a Remainder. limited t commence upon Condi- 
24, 25. 27. 30. 33, 34 
How many Things are requiſite in the Eſſence of, a good 
and perfect Remainger, 4 213 en de ee 
Where Leſſor confirms the Eſtate of Leſſee, Remainder in 
Fee, if a good Remaindeerr. i 25. 150 
Where the particular Eſtate muſt; be made at the ſame; 
Time with the Remainder, or the Remainder is not good, 
A Remainder cannot be limited upon Dower, ibid, 
Where the particular Eſtate muſt continue at the Time 
when the Remainder veſts, ibid. 33. 155 
Whether every Remainder (ſhall paſs out of the Leſſor at 


the Time of Livery and Seizin made to the particular Tenant, 


or not. | 


' od babe vgictd” & « | 25. 28. 31 
Where a Remainder ſhall be in Abeyance, 25. 29. 35 

Where a Remainder limited to one, who is not capable of 
taking it at the Time it is appointed, is not good., 27, 28 
The reaſon why a Remainder limited to the right Heirs of 
J. S. who is then alive, is good, ———__ 

Where a Remainder may commence upon Livery made to 
the particular Tenant, but not perfectly velit in the Appointee 
until a future Event, and in the mean Time ſhall be in pen- 


denti, or as a Thing ambiguous, 29.35 
Whether a Remainder limited upon Condition to a 
Stranger be good, 5 25. 29. 31. 34 


What are the progreſſive Steps of a Remainder from it's 
ficſt Appointment to it's Perfection, 29 
Where a Remainder ſhall be woch if the Appointee is able 
to take it when the Poſſeſſion in Law is caſt, ibid. 
Where a Gift of Land to A, t filis ſuo primegenito, he 
having no Son at that Time, but afterwards has a Son, Hal 
enure to the Son by way of Remainder, ibid. 

Where a Gift of Land to Huſband and Wife, and to one 
Heir of their Bodies, and to one Heir of that Heir only, 
they having no Iſſue at that Time, ſhall enure to. the Son 


born afterwards by way of Remainder, E 
Where a Remainder limited upon a Contrariety, is void, 
nk | ibid. 


Where a Remainder cannot be limited upon a Fee Simple, 
though it be a determinable Fee, ibid. 235. 239. 248, 249 

Leaſe for Life, and that after the Death of Leſſee the 
Land ſhall return, or deſcend to a Stranger, 'this is a good 
"Remainder, 1 4 + * "20370. $43 
Where a Confirmation to Huſband and Wife, the Wife 
being Tenant for Life, ſhall enure to the Huſband as a Re- 
Tren e ee | 3. 160 

Where a Remainder ſhall be charged with a Rent reſerved 
out of the particular Eſtate and it, 32 

Where he in Remainder ſhall have an Action of Wat, 


17 6 


Where a Remainder limited to the Prejudice of an Eſtate 
precedent ſhall be void, | | ibid. 


Where a Remainder limited to commence upon an Im- 
oſſibility precedent, or upon a Thing againſt Law, or upon a 
ner Mo ſhall be void. "Ibid. 34. 38 
Where a Remainder may commence and veſt during the 
Where a Fine may be levied.in Tail with Remainder iy: 
Condition, W * 34 
Where a Gift in Tail is made upon Condition that if the 
Donee aliens, it ſhall remain over, this is not a good Re- 
mainder, e | * 35 
Every Remainder ought to have an Estate precedent to 
ſupport it, Ts | 6 ibid. 83 
Where a Remainder limited. upon an Eſtate precedent 
made to an incapable Perſon, is void, 35 
Where a Remainder ſhall be void, if the Eſtate precedent, 


upon which it. is limited, was not in % before, as if it be 


limited upon a Rent de novo granted out of Land, ibid. 
Where a Remainder for Years, Remainder over for Life, 
limited upon an Eftate for Life precedent, ſhall only be one 


| 57 
A Remainder 
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A Remainder in Fee limited upon an Eſtate for Vears is 
, | 8 
Where he, to whom the particular Eſtate is limited, re- 
fuſes, the Poſſeſſion ſhall veſt in him in the next Remainder, 
as if the particular Tenant had never been named, or had 
been a dead Perſon in Law, TEL | 114 
Where a Remainder granted by the Name of a Reverſion 
ſhall be good, notwithſtanding the Miſnomer, and where 
not, 141, 142 
The Difference between a Reverſion and a Remainder, 
I 54 
A Remainder in Land cannot veſt as a Remainder hs 
the Land is become in Poſſeſſion after the particular Eſtate 
ended, | ; 1 
Where a Remainder limited upon a Leaſe for Years ſhall 
not be good without Livery to the Leſſee, 150 
Where a Remainder limited upon a Leaſe for Years ſhall 
not be good, although Livery of Seizin be made to the Leſſee, 


ibid. 

Wherein a Remainder and a Reverſion reſemble each other, 

| 159 

Where a Remainder of Land is taken for the Land itſelf 
which ſhall remain after the particular Eſtate, ' ibid. 
Where the Word (deſcend) ſhall be taken for (remain), 
159. 542 


Where one ſhall take a Remainder by the Intent of the 
Party, without any immediate Gift to him, or any habendum 


in the Deed, : | 160 
Where a Remainder cannot be limited upon a Fine ſur co- 
nuſance de droit come ceo que il ad de ſon dine, 248 
Remitter. 

Whether Covin ſhall hinder a Remitter, where the Perſon 

to be remitted knew nothing of the Covin, 48. 51 
Where Covin praiſed by him that has a good Title, in 

- order to come to it, ſhall hinder a Remitter, 48, 54 


Where Poſſeſſion executed by the Statute of Uſes ſhall not 
work a Remitter, 111.114 
At what Time the Remitter ſhall take Place upon a Con- 
veyance of the Poſſeſſion to the Difleizee where his Entry is 
taken away, or otherwiſe, 112.114 
If the Huſband diſcontinues the Land of the Wife, and a 
Re· feoffment is made to her and her Huſband, this ſhall not 
be adjudged a Remitter in the Wife, if ſhe dies, and her 


Huſband ſurvives her, 114 
Where a Deſcent of the Right of the Land without the 
Poſſeſſion ſhall not work a Remitter, 246 
What ſhall work a Remitter, : 543 


Rent. 


Where the Grantee of a Rent-Charge may avow or have 

a Writ of Annuity, | Kone 13 
Where a Rent reſerved out of the particular Eſtate and the 
Remainder {hall charge the Remainder, - 32 
On what Day, and Time of the Day, the Leſſor ſhall 
demand the Rent, or the Leſſee tender it, where it is reſery- 
ed payable at certain Feaſts, with Condition of Re-entry it 
it be behind for ſo many Days after Day of Payment, 70. 
172, 173 

Where a Rent is reſerved payable at H. a Place out of 
the Land, and if it be behind by 40 Days, then &c. it ſhall 
be paid at H. the laſt of the 40 Days, as well as it ſhould 
the firſt Day on which it was due, 70 
Where the Leſſor is bound to demand the Rent, and where 
not, 70, 71 
Where in Aſſize for Rent the Land ſhall be put in View, 

. ; | 71 
Where, if the Land be recovered upon eigne Title, the 
Perſon of the Leſſee ſhall be diſcharged of the Rent, 71.134 
A Rent payable out of the Land cannot properly be called 


a Rent, but a Sum in groſs, F 71 
Where a Denial of a Rent-ſeck ſhall be a Diſſeizin of it, 
and where not, ibid. 
Where the Leſſee ſhall not be a Treſpaſſer by coming upon 
the Land of a Stranger to pay the Rent, | ibid. 
Hou Title muſt be made to a Rent granted de nous out of 
Land, | 89 
Where Seizin of Rent ſhall be alledged, 94 


Where a Rent at one and the ſame Time may be in /e, 
and not determined, and at one and the ſame Time may be 
in e, and determined, 108 


. 


Whether a Covenant and Grant by Indenture by the Leſſee 


3 to pay annually a certain Rent for the Tenements leaſed, 


ſhall amount to a good Rent, 1 31, 132. 134. 136, 137, 138, 


How many Sorts of Rents there are, 132 


A Rent cannot be but where it iſſues out of Land, 132 
139 


Every Rent. Service ought to be reſerved by the Donor or 
Leſſor, and by apt Words for the ſame, 


132.139 
What Rent ſhall not be annexed to the Reverſion, nor de- 
ſcend with the Reverſion, . 132 


Rent and Farm are all one in Effect, | ibid. 


Whether a Rent granted for the Land, and executory for 
the Land, ſhall be adjudged to iflue out of it, 134. 137, 
A Rent granted for Equality of Partition may be in Fee 
Simple without the Word ( Heirs), | 134 
Where the calling of a Sum in groſs, a Rent, ſhall be of 
the ſame Effect as if it was called a Sum in groſs, and where 
not, 0 135. 128, 141, 142. 
What is neceſſary to ſupport an AQtion of Debt for Rent 
reſerved by the Words, tenendo, reddendo, ſelvendo, &c. 138 


Rent, 139 


Where a Rent may be granted at a Day to come, as after 
the Death of J. S. and where not, 152.155, 156. 197 
Where a Rent fora Time may be in , and for a Time 
not in e, and where not, | 156 
Where a Rent- Charge granted out of the Land ſhall charge 
the Reverſion, I 


57 
A Rent granted out of the Land by him in Reverſion hail 


be good, 161 
At what Place Rent ſhall be demanded to enter for a Con- 
dition broken upon à Leaſe of a Houſe and Land together, 


16 
Leſſor is not bound to demand the Rent before the Leſſee is 
bound to pay it, | 172 
Where the Leſſor is bound to demand the Rent, in order to 
take Advantage of a Condition of Re-entry, 173 
Where Leſſee is bound to pay the Rent a convenient Time 
before Sun ſet, n ibid. 


If Termor grants a Rent-Charge, and after ſurrenders, 
yet the Rent ſhall be paid during the Term, and as to the 
Grantee, the Lerm ſhall be ſaid to have Continuance, 198 

If he in Reverſion grants a Rent to commence after tae 
Term ended, and the Leſſee ſurrenders, the Rent ſhall be 
paid preſently, and as to the Grantee, the Term ſhall be ſaid 
to be determined, ibid. 

Where Rent is reſerved payable at the End of the Term, 
upon a Leaſe for Years from the D y of St. Michael, on what 
Day it ſhall be paid, 271. 273 


Repleader. 


Repleader after Demurrer, 138.179 
If the Bar is naught, anda Replication is made to it, and a 
Demurrer is upon the Replication, or if the Replication is 
bad, and a Rejoinder is made to it, and a Demurrer is upon 


the Rejoinder, the Judgment ought to be that the Parties 
ſhall replead, | 


173 
Replevin. 

The particular Place, where the taking was, muſt be 
aſſigned in the Count, as well as the Town, 269 
. Full Defence in Replevin, ibid. 
Where Cognizance in Replevin ſhall be good to a common 
Intent, 431 

Replication. 


Where Replications ought to be certain, and why, 56.84 
Difference between Pleas in Bar and Replications, as to 
Certainty, 56 
Every Replication ought to be directly contrary to the 
Bar, and ought to traverſe, or elſe confeſs and avoid it, 
| ibid, 


| Where Replications ſhall be taken moſt ſtrongly againſt 
103, 104 


him that pleads them, 


Where a Replication, which anſwers the Bar argumenta- 
tively, is not good, 104 
Where the Replication ſhall be good without a Traverſe 
to a Matter alledged in the Bar, 232 
I Reſceipt 
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139, 140, 141 


Where a Grant to diſtrain ſhall amount to a Grant of a 
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Reſceipt. 
| Whett a Peme · Covett being received may pray in Aid or 
vouch, 


for Life; he ſhall -ſhew ſpecially how he came to the Rever- 
ſton, but the Cauſe ſhewn is not traverſable, 43. 52. 56 
Where he in Remainder ſhall be received, . 


33 
Where Receipt ſhall be had for feint defending, as well 


as for feint pleading, é ibid. 
What is the Form of Entry for him that prays to be re- 
ceiveu upon Default of Fenant for Life, Dy 
The King ſhall not be received upon Default of his Te- 
nant for Life, and why, 247 


Reſer vation. 


Where a Reſervation ſhall be good, though in it's Crea- 
2 incertain, if it may be reduced to Certainty by Circum- 
ances, | | 17 
A Reſervation of Rent during the Term ſhall be intended 
during the whole Term, | 30 
Whether a Covenant and Grant by Indenture by the 
Leſſee, to pay annually a certain Rent for the Fenements 
leaſed, ſhall amount to a good Reſervation of Rent, 131 
132. 134. 136, 137, 138, 139, 140, 14 
Where Words of Covenant and Grant fhall enure as 
Words of Reſervation, ef vice verſa, - I3 
The Aſſent of the Parties the moſt eſſential Fbing to make 
4 good Reſervation of Rent, and it is not ſo material who 
ſpeaks the Words | 137, 1 
What is neceſſary to ſupport an Action of Debt for Rent 
reſerved by the Words, fenende, reddendo, ſolvendo, &c. 


| 138 

What is the Effect of a Reſervation of Rent upon a Term 
for Years, 140 
Reſervation of Profits void, 153 


Where the Donor reſerves the three firſt Years aRofe, and 


afterwatds 20s. this is but one Reſervation, and not 
ſeveral, 154 
A Man cannot reſerve to himſelf a leſſer Eſtate than he 
had before, | | | 155. 1 

If a Man grants all his Fiſhery from ſuch a Place to ſuch 
a Place, reſerving Stagnum melendini, what it is that ſhall be 
ſaved, 161 

Where Rent is reſerved payable at two Days yearly, and 


the Day laſt named comes firſt, how it ſhall be paid, 171 


How Reſervations ſhall be gonftrued and taken, ibid, 
Two Tenants in common make a Leaſe, reſerving 205. 
Rent, how it ſhall enure, ibid. 
Where Rent is reſerved generally, or to the Leſſor only, 
to whom it ſhall extend, ; ibid, 
Where Rent may be reſerved to a Stranger, 243 
Return of Writs. See Sheriff. 
Rever ſton. 


Where a Remainder limited to one ſhall enure as a Grant 
of the Reverſion, 33 
Where he in Reverſion is received upon Default of Te- 
nant for Life, he ſhall ſhew ſpecially how he came to the 
Reverſion, but the Cauſe ſhewn is not traverſable, 43. 52 
Where a Thing in Reverſion may be parcel of, or appen- 
dant to, a Thing in Poſſeſſion, but not vice verſa, 103, 104 


Where a Reverſion ſhall enure as a Remainder, et e contra, 


134. 141. 157. 170, 171 
What a Reverſion is, it's ſeveral Senſes, of what it con- 


ſiſts, and from whence derived, 151. 153. 157, 158. 160 
196 


How diſtinguiſhed from the Poſſeſſion, 151 
No Reverſion but where there is a particular Eſtate in 
Poſſeſſion, ibid. 


If the Poſleſſion and Revetſion become united, the Rever- 
ſion is deſtroyed, 


151. 163. 196 
The Subſtance of both the Poſſeſſion and Reverſion is the 
Thing of which they cunſiſt, ISI. 153 


How Land in Poffeffion may paſs by a Grant of the Re- 
verſion, 1 
A Reverfion comprehended in the Word ( Tenementi), 
3 153.155 


13 
Where he in Reverſion is received upon Default of Tenant 
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& Reverſion ceaſesto be-fuch,. upon: the: Determination of 
the particu'ar Eſtate, 15 3. 15 5. 1 97 
A Reverſion cannot be granted to take: Effect at a Day to 


come, : 153. 155. 197. 483 
Where by a Grant of the Reverſion the Land itſelf ſhall 
paſs, 147. 1535 154. 159, 160, 164, 162. 197, 198 


Where by a Grant of Land, a Reverſion ſhall paſs, 

| 154, 155. 167, 162. 422. 433 

The Difference between a Reverſion and a Remainder,, 

5 1 

A Reverſion cannot veſt in a Stranger as a Reverſion . 

the Land is become in Poſſeſſion, after the particular Eſtate 

ended, * | - {© 10 

Where the Land itſelf is compriſed in the Nature of a 

Reverſion, and it is not the Attornment that makes the Land 

to paſs, | 157. 196 

Where a Rent - Charge granted out of the Land ſhall charge 
the Neverſion, | n 


157 
By a Recovery of the Land againſt Tenant for Life ho | 


Reverſion ſhall be develted, | | ibid. 
Where a Fine is levied of a Reverſion of Land, the Writ 
of Covenant ſpeaks of the Land itſelf, - ibid, 


What is the uſual Form of the Concord of a Fine by 
which a Reverfion of Land is granted, tbid. 159 
What is the Form of a Quid juris clamat brought by the 
Conuſee of a Reverfion of Land by Fine, 157 

Where the Reverſion of Tenant for Life is granted in 


4 Tail, in a Fer meden by the Iſſue the Writ ſpeaks of the Land 


itſelf, ibid. 159 
Where one ſhall have the Land in Poſſeſſion preſently by a 
Grant of the Reverſion, 2307 
Where the Reverſion of Land is taken for the Land itſelf 
reverting aſter the particular Eſtate ended, 158, 15%, 160 
Wherein a Reverſion and Remainder reſemble each other, 


Where the Reverſion of Tenant for Life is uid Ja 
Tail, what Formedon the Grantee ſhall have, ibid. 
One cannot properly be Farmer of a Reverſion, nor does 
an Ejeclione firme lie of a Reverſion, ibid. 
Where he in Reverſion may be ſaid to be ſeized in his De- 
meſn as of Fee, and where not, 191 
If Termor for Vears is ouſted, he in Reverſion may have 
Aſſize, | ibid. 


A Reverſion cannot properly be ſaid to be in Demeſn, 
ibid. 

Where Land may revert to one, and yet he to whom it re- 
verts has no Reverſion therein, I 217 


What it is that makes a Reverſion, 423 
Right. 


Writ of Right in London not taken away by the Statute 
ds donis, 59 

To whom a Writ of Right ſhall be directed where Land 
is holden of a Manor, 74 

In a Writ of Right the Lord's Court ſhall not be taken 
away, until his Aſſent is firſt certified, 74, 76, 208 

If the Poſſeſſion of Land comes to him that has a Right 
to it, the Right is extinct or ſuſpended, 88 

Where a Writ of Right againſt a Tenant of a Manor, 
for Land holden of the Manor, ſhall not be maintained in the 
Court of the Manor, | 


10 
Where Battle ſhall not be waged in a Writ of Right, 


- 


: X 05 
Where a Writ of Right de rationabili parte lies 1 
Brothers and Siſters, | ibid. 


Where a Recovery by Writ of Right was a peremptory 
Bar by the Common Law, if Claim was not made within a 


Year and a Day, and where not, 357 
Where Proclamations are made in a Writ of Right betore 

Judgment, 357, 358 
Right, how defined, 8 


What may be comprehended under the Word (Right), 

| 487, 488 

How many Sorts of Rights there are, 487 
Where a Writ of Right of Advowſon ſhall lie, and where 
not, and where an Action of Treſpaſs or Aſſize, 500, 501 
Writ of Right of Advowſon not maintainable before In- 


duction of the Clerk, @4 528 
In whom Eſplees ſhall be alledged in a Writ of Right of 
Advowſon, 2 


No Right but where Wrong was done before, 554 
13 | anetuary. 
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Sanctua y. | 

T he that takes Sanctuary goes out, any one may take him, 

| HR 37 
Scire factas. 


13 to execute a Remainder lies againſt a Pernor 
of Profits, . =» 


Not maintenable for the Arrears of a Rent-Service or other 


Rent ifluing out of Land, which is executed, 137 
Scotland. 
Where one who is there ſhall be ſaid to be out of the 
Realm, bbs 368. 376 
Se defendendo. See Homicide. 
Sei gin. 
Where Seizin of Rent ſhall be alledged, 4 


9 
How Seizin in Fee in a Corporation ſhall be pleaded, and 


where it is neceſſary to ſhew in what Capacity the Seizin is, 


and where not, 102, 103 

Where not neceſſary at all to alledge Seizin in a Corpora- 

tion, 193 

Where an Aſſize of Novel Diſſeizin lies for Rent without 

Seizin, ibid. 
Serjeanty. 


Tenure of the King to find a Man to War within the four 
Seas, Grand-Serjeanty, 


Sheriff. 


| Where afalſe Return of the Writ ſhall make the Sheriff a 
Trefpaſſer ab initio, 16 


_ The Power of a Sheriff does not extend beyond his County, 


37 

Where, and to what Purpoſes, there may be in Judgment 
of Law two Sheriffs in the ſame County, ibid, 
Where a Sheriff may juſtify taking a Priſoner in another 
County upon freſh Suit within the View, ibid. 
Where Bonds made to the Sherift are-void by the Statute 
of 23 H. b. cap. 10, 62 
The Day appointed for the Return of a Writ is always a 
Day to come, and not a Day paſſed, 63 
The Name and Surname of the Sheriff is always put to 
the Return of a Writ, but the Writ is directed generally to 
the Sheriff of ſuch a County, without naming his Nome, 
ibid, 

Where a ſimple Obligation made to the Sheriff is void, 
64. 67 


Where an Obligation made to the Sheriff containing in the 


Condition what is required by the Statute, and alſo other 
Matter, ſhall be void, 64. 67 

The Shifts and Practices made Uſe of at the Common 
Law by Sheriffs in letting thoſe who were not bailable go at 


large, = 7 . 8 95 
Where an Obligation taken by the Sheriff co/ore offici: ſhall 
be void, and where it ſhall be ſaid to be ſo taken, 68 


Obligation taken by the Sheriff of the Priſoner for Meat 
and Drink ſhall be void, ibid, 
The Power of the Sheriff to take Obligations of Priſoners 
very narrow and confined, | ibid, 
Where an Obligation made to another than to the Sheriff, 
upon the Condition expreſſed in the Statute ſhall be 2 
ibid. 

Where an Obligation to the Sheriff ſhall be ſaid to be made 
in other Form than the Statute limits, ibid. 96 
Where one Suerty taken by the Sheriff ſhall not be wo 
ent, 9 
The Sheriff is the Officer to all the Courts to execute 


Writs, N : 7 
The Law preſumes the Sheriff to be indifferent between 
Party and Party, : ibid. 


Where the Sheriff ſhall be Judge of a Matter contained in 
the Writ, | ibid, 
Before the Return of an original Writ the Defendant has 
no Day in Court, ibid, 
Where the Array ſhall be quaſhed, if the Writ is directed 
to the Sheriff himſelf, ibid, 


2 


321 


The Sheriff is only the King's Miniſter, and has no Profit, 
but only an Allowance for his Labour, and therefore if the 
King appoints another to execute a Writ, no Wrong is done 
thereby to the Sheriff, 4 | NIE 76 

Not puniſhable as a Treſpaſſer ſor entering into Land to 
execute the Proceſs of the Law, tho' the Parties to the Suit 
ate mere Strangers to the Land, and never had any N in 
it, | | [13 

Non-Tenancy not a good Return to Writs of Seizin 2 
Summons, | [ibid.] 


* 


| Socag e. | *T 
For Matters touching Guardian in Sacage, ſee Guardian. 


< Spoliation. | | 
Does not lie before Induction, | 528 
Statutes. 


Concerning Statutes in general. 


Where penal Statutes ſhall be taken liberally according to 
the Intention of the Makers, 10. 86 
Where the Words of Statutes, which are made for the 
Benefit and Advancement of the King, ſhall be conſtrued in 
ſuch Senſe as is moſt beneficial for the King, 10 
Where Statutes ſhall be conſtrued according to the Reaſon 
of the Common Law, 10. 363. 365 
A Principle in the Law that penal Statutes ſhall be taken 
ſtrictly, and not extended by Equity to the Prejudice of thoſe 
upon whom the Penalty is inflicted, but ſhall be taken fa- 
vourably for them, 17. 46, 47. 86 
Where the general Words of penal Statutes ſhall be re- 
ſtrained and abridged in Favour of him upon whom the Pe- 
nalty is inflicted, but not to his Prejudice, 17 
Where the Intent of a Statute may be collected from the 
Practice and Uſage of former Times, 18 
Where penal Statutes ſhall be extended by Equity, when 
the equitable Conſtruction is more beneficial than prejudicial 
to the greater Number of People, | 


3 
No ſure Ground that penal Statutes ſhall not be taken by 


Equity, 46. 468 
Where general Statutes need not be pleaded certainly, 
53. 81. 94 


The Intention of the Makers of a Statute a good Rule 
and Guide in the Conſtruction of it, 53. 57. 205. 231. 464 

Where Statutes, which are made in Reſtraint of a Libert 
allowed by the Common Law to the Prejudice of others 
ſhall be extended by Equity, 53, 54 
Every Subject of the Realm is Party and Privy to an Act 
of Parliament, 59. 396 
Where an Act of Parliament will not do Prejudice to any, 
Where Statutes, which tend to the Suppreſſion of Covi 
and Deceit, and to the Advancement of Right and Truth, 
ſhall be extended by Equity, ibid. 
Every Statute which is extended by Equity reſtrains ſome 
Body, and is penal to ſome Body, ibid. 
Statutes are made to remedy common Miſchiefs, and not 
thoſe which ſeldom happen, | 63. 173 306 
Where an Act, may be called particular in a Generality, 

6 
Where the Court is bound to take Notice of beating 
without their being pleaded or recited, and where not, 65. 
| R 81.83,84. 231 
Where a Statute pleaded inter alia is good, 85 
Where Statutes ſpeaking in the plural Number ſhall not 
be ſatisfied by the ſingulat, | 69 
Where the Miſrecital of a Statute, tho' not neceſſary to be 
recited, ſhall abate the Count, ; 79 
The Aﬀent of how many is neceſſary to conſtitute an Act 
of Parliament, ibid. 
At what Time the King's Aﬀent is moſt commonly given 
to an Act of Parliament, and until his Aftent it is like an Iſſue 
in Ventre ſa mere, ibid. 
Where a Statute ſhall have Relation to the firſt Day of the 
Parliament, and where to the firſt Day of the Sefton, ibid. 
It is never to be intended that Words are put in Statutes in 
vain, 85 
'The - 


Thi AB LE . 


The Life of a Statute does not conſiſt in the Words, but 
in the Senſe-and Meaning of it, | 82. 363. 465 
To whom the Conſtruction of Statutes belongs, 82 
Where penal Statutes may be taken by Equity, if it ap- 
pears that the Intent of the Legiſlature was ſuch, ibid. 
Where penal Statutes, ſpeaking in the plural Number, ſhall 
_ comprehend Caſes in the ſingular Number, 86 
Where Things which are allowed by Law and Reaſon 
ſhall be out of the Penalty of Statutes, notwithſtanding. the 
Words thereof, 88 
Where a Statute gives Land to the King his Heirs and Suc- 
ceſſors, he ſhall be ſaid to be ſeized thereof in Right of his 
Crown, | 105 
Where'the Words of Statutes ſhall be conſtrued quite con- 
trary to the Text, and Things be taken by Equity contrary to 
the Text, in order to make the Words agree with Reaſon 
and Equity, 109, 110. 204, 205 
"> Where affirmative Statutes cannot alter the Common Law, 
nor reſtrain that which the Common Law ſuffers, 112, 113 
Where Statutes in the Affirmative, being i: troductory of 

a new Law, imply in themſelves a. Negative, 113. 200, 207 
Where penal Statutes ſhall not be extended beyond the ex- 
preſs Words, RP = 124 
Where the general Words of a Statute ſhall extend to 
another Thing newly made by the ſame Statute, ibid. 
W here Statutes made touching a certain Thing ſhall extend 

to another Thing in like Degree made at the ſame Parlia- 
ment, or at a Parliament long after, 127 
Where Statutes naming the King ſhall be conſſrued to in- 
clude his Heirs and Succeſlors, 176, 177. 458 
W here Statutes, which tend to take away a Thing from 
another, ſhall be taken ſtrictly, | 177, 178 
Where penal Statutes ſhall be extended by Equity to other 
Things, Places, and Perſons, in order to aid Cafes which 
are in equal Miſchief, | 178 
Where Statutes, which are made to relieve People from 
Trouble, and to remedy Miſchiefs, ſhall be extended by E- 
uity, | | ibid. 
, The Style of an Act is a Means to find out the general 
Scope and Intent of it, 203 
Where the Implication and Intent of an Act ſhall be equi- 
valent to expreſs Words in it, 
Where the general Words of Statutes ſhall receive a par- 
ticular Interpretation, when the Intent of the Makers is par- 
ticular, | 204, 205 
By what Means the Intent of the Makers of an Act of 
Parliament may chiefly be collected and diſcoyeied, 205 
Where an Act prohibits the doing of a Thing, and after 
wards a Penalty is given by another Act, he who ſues for the 
Forfeiture ſhall recite both the Acts, | 206 
Where the Place, Order, and Form of Suits appointed by 
Statutes ſhall not be varied from, | 206. 292 
Where affirmative Statutes, which appoint a Thing to be 
done in a particular Form, imply in themſelves a Negative, 
| 200, 207 

Where the affirmative Words of Statutes ſhall not take 
away the Juriſdiction of a Court, 207 
Where the Words of a Statute ſhall never receive ſuch 
Conſtruction as tends to confound the Order, Uſage, and 
Juriſdiction of Courts, | 208 


Where a Statute gives a Penalty to be recovered in any of 


the King's Courts of Record by Bill, Plaint, or Action of 
Debt, how thoſe Words ſhall be conſtrued and expounded, 
ibid. 

Statutes made concerning the King and Queen are general 
Statutes, which concern the whole Realm, and therefore the 
Court is bound to take Notice of them without being pleaded, 


231 


Where Statutes made for the Safety of Inheritances, or for 
the public good, ſhall be conſtrued to include the King, al- 
tho' he is not named, SY 236 

W here the general Words of Statutes of Reſtraint ſhall not 
bind the King, unleſs he is ſpecially named, 236. 239. 240. 

244 

The King is favoured in all Expoſitions of Statutes, 239 

Where Statutes, which take away the Liberty of all Men, 
ſhall not take away an Intereſt or Liberty which the King has 
at the Common Law, unle's he is ſpecially named, 240 

In the Conſtruction of Statutes nothing ſhall be taken by 
Equity againſt the King, 244 

Where Statutes, which reſtrain all Men generally from do- 
ing Wrong, fhall alſo reſtrain the King, 248 


if the Act had never been made, 


204. 248. 


That which is excepted out of an Act is out of the Pro- 
viſion of the Act, and is as fully exempted out of the Act as 
I r. 61 

Where the Intent of a Clauſe in an Act may be collected 
from other Branches or Clauſes therein, when the expreſs 


Letter fails, 362. 365 
Every Statute conſiſts of two Parts, viz. the Words, and 
the Senſe, . 363. 465 


Where the Letter of a Statute ſhall receive ſuch Conſtruc- 
tion as avoids all Rigour and Miſchief, and ſtands with Equi- 
ty and good Reaſon, 363, 364 

Where the Violence of the Letter of a Statute ſhall be 
mitigated and ſoftened by Diſcretion, 364 
. © Where Things, which are within the Intent of a Statute, 
ſhall be comprehended in the Purview of it, altho' they are 
not within the Letter, 1 | 66, 467 

Where Statutes ſhall be conſtrued in a benign Senſe, in 
order to ſoften the Rigour of the Text, 366 

The Preamble of an Act is a Key to open the Minds of 
the Makers of it, | 6 

That is the moſt reaſonable Law which provides for the 
Majority of People, tho' ſome Individuals ſuffer by it, 

' 309. 278 

Where all Men are limited by Statutes to a certaim Finne, 
no Time ſhall be gained by Expoſition or Equity beyond the 
expreſs Words, 371 

No ſuch Expoſition of a Statute ought to be made as de- 
ſtroys the Text itſelf, : 396 

Where a Statute of Confirmation ſhall give Force and Et— 
fect to the Thing to which it refers, and where not, 398, 399 

Where Statutes ſhall be conſtrued according to the Intent 
and Meaning, rather than according to the Words, 464 

Where the general Words of a Statute ſhall be abridged 
and corrected by Equity, 465, 466 

Where Things, which are within the Letter of a Statute, 
ſhall be out of the Purview of it, 465, 466 

No Law. Maker can foreſee every Thing which may hap- 
pen, 466 

Where Things which are in like Degree ſhall be taken by 
Equity within the Intent and Purview of an Act, 467 

How to form a right Judgment when the Letter of a Sta- 
tute is reſtrained or enlarged by Equity, ibid. 

Where it is not neceſiary to have a Saving of the Rights 
of Strangers in an Act which creates a Forfeiture of Lands, 

8 

Where the Words of Statutes ſhall be conſtrued ſo 4 (4 
do no Wrong or Injury to Strangers, ibid. 

Where a Saving of the Leaſes of Strangers in an Act of 
Attainder ſhall not extend to ſuch Leates as are derived out 
of an Eitate determined, | 565 

Where Savings or Provi/es in Statutes may be called „at- 
tering Proviſos, oy ibid. 

Where a Saving in an Act, which is repugnant to the Body 
of the Act, ſhall be void, ibid. 


Statuta Edit. Temp. Hen. 3, 


Magna Charta, 9 Hen. 3. cap. 3. what was the Com- 
mon Law before this Statute, ' 268 
cap. 8. extends only to the King, and not to com- 
mon Perſons, and repealed by the Statute of 33 Hen. 8. 
cap. 39. 439, 440 

cap. 10. does not extend to give Remedy againſt 
the King for Incroachment, becauſe he is not named, 244 

Ne injuſte vexes founded hereupon, | ibid, 

cap, 11. does not bind the King, 236. 240. 


244 
—— cap. 12. by Equity hereof the Judges may ad- 
Journ Aſſizes before themſelves at Veſiminſter, 178 


cap. 21. before this Statute the King by his Pre- 
rogative might take Trees out of- the Woods of others for 
the Repairs of his Caſtles, | 322 
cap. 34. where the Court ovght ex cis to abate 
an Appeal brought by a Woman contrary to this Statite, 
although the Defendant has admitted it to be good, 66. 


8 

Charta Foręſtæ, Hen. 3. cap. 1. before this Statute 8 
King might afforeſt the Woods of others, and thereby the 
Subject was reſtrained from cutting down his own Woods 
without Licence, 


Merton, 20 Hen, 3. cap. 2. explanatory of the Common 
Law, 3 rea | 127 
Gy — cap. 


0 


5 


322 


Tur TAB L. E. 


3 cap. 14 
bate if the Sheriff only takes one Coroner with him, 393 
——— cap. 5. binds the King, though not named, 


2 36 
— ap. 6. does not extend to Infants who are Ra- 
viſhers, 6 


394 
cap. 10. thereby one may make his Attorney to 


do his Suit in the King's Court, 236 


Maribridge, 52 Hen. 3. cap. 4. does not extend to pro- | 
hibit Diſtreſſes from being driven out of the County where 


they are taken, when the Seigniory and Tenancy are in dif- 
9. 18. 204 


ferent Counties, 


cap. 6. The King cannot have Beneht of Col- 
luſion "wx generally hereupon, without the ſpecial Cauſe 
thereo 


Extended by Equity to a Leaſe for Life or a Gift in 1728 
to the Iſſue, 


53 
Extended by Equity to a Feoffment made to the ſecond | 
Son, the firſt * dead, and alſo to a Fine, 


59 
Extended by Equity to a F eoftment made to the collateral 
Heir, 


cup. 9. does not extend to Land held of che King, 


in which Caſe all the Copartners _ do the Suit, and not 
the eldeſt only, 


Statute Edit. temp. Ed. 


We Aminſler. 1. 3 Ed, 1. cap. 4. of Wreck, where a Sale 
by-ahe Sheriff of Veiiſhable Goods within the Year ſhall 
not be within the Penalty of the Statute, 466 


— _ 


no other Treſpaſs in a Park beſides Hunting, 
Does not extend malefactoribus in fareſtis, 
cap. 25. of, Maintenance, includes a 


Years, 


80 
cap. 28. of Maintenance, the Writ and Count 
hereupon ſhall be general, . 

— cap. 39. of Counterplea of Voucher, where one 
pr + counterplead without pony {rams Statute, 81 


Equity hereof it is a good Counterplea to ſay that his 
Predeceſſor was the. firſt that abated, 


Gloucefler, 6 Ed. 1. cap. 1. expounded, that upon a Feaf- 
ment to divers. Perſons, the Survivor not agreeing to the 


Feoffment ſhall be excuſed of Damages in a Writ of Entry, 


204 
cap. 3. Expoſition of the Words (whereof no Fine 
is levied in the King's Court ), 


Scire facias to have the Aſſet and not the Land entailed, 
110 


By Equity hereof a lineal Warranty is no * to the 


Iſſue i in Tail without Aſſets, 178 
cap. 4. Expoſition of the Word ( 1 ) 132 
cap. 5. by Equity hereof Waſt lies againſt him 
who holds ex /egatione, 10 
By Equity hereof Waſt les againſt him who holds but 
for a Year, or for half a Year, or for twenty Weeks, 178. 
6 
cap. 11. How Tenant for Years being Re 
hereby to defend his Term ſhall take Benefit of Covin, 


48. 55 
De religiofis, 7 Ed. 1. how the Lord ſhall entitle bimtelt 
in Pleading by Entry for Mortmain, 43 


Does not extend to a Recovery by feint Title, ibid. 
A Leaſe for Vears not within the Danger hereof, 87 
Does not extend to prohibit religious Men from taking 
Lands of the King, 240 
Of Rutland, 10 Ed. 1, no Statute, but an Ordinance, 


208, 209 
Afton Burnel, 11 Ed. 1. By Equity hereof the Lands of 


the Conuſor of a Statute-merchant being extended too high * 
ſhall be delivered to the Extenders at the Rate they ſet upon 


them, 82. 127. 205 
Expoſition of the Words (Pall preſently anſwer), 205 
Weſtminſter 2, 13 Ed, 1. cap. 1 

Iſſue in Tail from Alienation as well. as the immediate Donee, 

| 13. 178. vide 244 


Extended by Equity to other Eſtates not ſpecified in the 
Statute, and what thoſe Eſtates are, 53- 244+ 248. 251 


How far a Fine levied. of Lands in Tail is void by this 
Statute, and how far not, 57. 82. 137. 235 


7 


of Rediſſeizin, where the Writ ſhall a- 


82 


240 
1 out of any other n than chat which is limited by the 


cap. 20. de malefactoribus in parcis, extends to 


. 
Leaſe 7 4 


178 


$7» 82 
Where taken by Equity, that the Tenant ſhall have 2 


. Extends to reſtrain the 


before this Statute, 


Speaks of the Reverſion of Land as of the Land itſelf re- 
vertin 160 


The King is bound hereby as wells 3 common Perſon, 
227. 236, 237, 238. 248, 249. 251, 25 2 

What was the Common Law before this Statute, and the 
Miſchiefs ' which it was made to redreſs, and how general 
the Proviſion of it was intended to be, 235, 236. 247, 242. 
248. 247. 250 

Reſtrictive in three Points, and what they are, 242. 244 
Expoſition of the Words (to Gifts made before), 246 
What are the Words in the Act which redreſs the whole 
Grievance at the Common Law, and what Words therein 
are only conſequential and explanatory, and not of Subſtance, 
247. 250, 251 2 

What Alteration is made in the Eſtate and Power of the 
Donee in Tail by this Act, 251 


—Hereby every Thing that is contrary to the Will of the - 


Donor is reformed, and every Thing that is his Will-is made 
& Law," . ibid. 
This Statute is made for the Fürtherance of Reſtitutions, 


ibid. 252 


What, Things may be intailed within the Ly of this 
Statute, and hat not, | „31. 


- ,cap. 2. the Writ of Ditjeciiitics cannot be ſued 


Statute, 


206 

3. Where a Feme-Covert being received 

hereby may 2 % Aid or vouch, 13 
He in Reverſion being received hereby upon Default of 


Tenant for Life ſhall ſhew ſpecially how he came to the Re- 


verſion, tec 
He in Remainder ſhall be received by Equity: 
Were the Wife might enter at the Common Law, nd 
where ſhe. was driven to her Writ of Right, 7 220 G7 
Cui ante divortium lies by the Equity hereof; '58, — 
17 
Does not extend to give Receipt to the King, 241. 533 
cap. 4.” Where a Woman ſhould have Dower at 
the Common Law, in Caſe of a, Recovery againſt her Huſ- 
band in a real Action, and where not, 49 
Where the Demandant ſhall not vouch, if the former Ac- 
tion was ſuch wherein he might riot vouch, 113. 206 
cap. 5. does not give Remedy to a Feme-Covert 
who has an Advowſon by Purchaſe, 58 
It calls the Reverſion of an Advowſon the Advowſon it- 
ſelf returning, 158 
Wherein it binds the King, though not named, 236 
Advowſons by Purchaſe not within the Remedy or Pur- 
view of the Act, ibid, 
Plenarty not pleadable hereby againſt the King, though 
he does not purſue the Quare impedit within ten Months, 
244 
cap. 11. Accountants found in Arrears before 
Auditors to be committed to Priſon immediately or never, 
17 
If Debt lies hereby againſt a Goaler for the Eſcape of one 
in Execution, 8 r 37 
If extended by Equity to a Bi of Debt, 38 
Extended to ſupport an Action againſt a Goaler for the 
Eſcape of one who was commited upon Condemnation for 
Dedt, 178 


Accountants found i in Arrears to be ſent to the next Goal, 
though it be in another County, 206 


Does not extend to puniſh an Infant Bailiff or Receiver 
who is found in Arrears before Auditors, 364 


Accountant found in Arrears before one Auditor only can- 
not be committed to Goal, 


393 

— — cap. 12. Does not extend to the Heir * abetts 
his Mother to bring an Appeal, 88. 304 
Extends to an Appeal of Rape, 124 


cap. 16. does not extend to reſtrain the King, but 
he ſhall have the Wardſhip, though the Anceſtor held of him 
by 8 240 


cap. 18. of Elegit, extended by Equity to an Elegit 
of the Moiety of Rent, ; 1 178 


cap. 19. who had the Diſpoſal of Ne s Goods 


277. 280 
The Ordinary was not chargeable for the Debts of __ 
tates before this Statute, 


| | 277 
K Expoſition 


— — 


THE TABLE 


Expoſition of the Words (head 17 ſome other fi ” Dub), 


and what Debts of Inteſtates are comprehended ans 


By Equity hereof Debt lay againſt Adminiſtrators before 


the Statute of 31 Ed,. 3. cap. 11+ 298. 280 
cop. 20. of Ce avit, if the Demandanit in 4 Ceſ- 


ſavit dies, the Heir ſhall not have a C:ſavit thereby, 110 


cap. 25. that Aſſizes are fe/tinum remediu 
Does not extend to adjudge a eme - Covert a Dine: 


zoreſs without taking the Abe, if 3 
Does not extend to impriſon an Infant, who vouches a Re- 
cord and fails at the Day, 364 


—— cap.30. of finding the Verdi ſpecially, extended 
by Equity i» other Caſes beſides Affizes, - 92 
40. where in a Cui in vita the, Parol ſhall 


demur for tha Nonage of the Heir of a Stranger, 17 
in the F coffee ol the Purchaſer from vouch- 


Does not-reftrai 
4 
. King fhall take Advantage kownk though not hos ber n 
9 243 
cap. 4 1. of Caſavit of a Chantery, 58 


b. 48. In what Caſes View ſhall be had in the 
ſecond Writs mern dien it was had in the firſt. 205 


| Years, 
. Livery of Land after the Writ purchaſed parte 
to a Bargain made before the Writ brought ſhall not mn | 


in the Statute, 
De circumſpecte agatis, 13 Ed. . extended by Equity T 
all 1 Biſhops, 6 


3 
Weftminfter 3. 18 Ed. 1. cap. 2. Expoſition of the Words « 


( ſecundum quantitatem terre), and that they ſhall be intended 


ſecundum valorem terre, ,. 10. 82 
Does not reſtrain the King, but he may have the whole 


Services of the "Tenancy by the Hands of the Feoffee of 


= 240 
at was the Common Law before this Statute, ibid. 
De modo L Pe: 18 Ed. 1. the REY of a hw 


#+ I Vi 


Statula El. temp. Ed. 2. 


De Prerogativa regis, 17 Ed. 2. cap. 1. expounded that 
the King ſhall have the Wardſhip of Lands in Tail held by 
Knight' s- ſervice in capite, 11 

Is to be intended to give the King a Prerogative only 
where the Lands holden of him and the Lands holden of 
another deſcend to one and the ſame Heir, 204 
— — cap. 2. declaratory of the Common Law, 240 
cap. 3 does not extend to give the King Primer 
ſeizin, where bis Tenant holds of him by Socage in Chief 
— 109. 204 
— — cap. 11. declarative of the Common Law, 315 


Larne He temp. Ed. 3 


„ + 4 


8. 36, 


1. 322 
4 Ed. 3+ cap. 7. of Tepe de Bonis aſportatis, a 
by Equity to Adminiſtrators, 
9 Ed. 3. cap. 3. by Equity hereof the e bY 
comes firſt by Diftrets ſhall anſwer, 6. 178. 467 
14 Ed. 3. cap. ult. Stat. 1. of finding Sureties to bring 


Bullion, &c. for every Sack of Wool, &c. 10 


25 Ed. 3. Stat. 3. cap. 7. by Equity hereof the Incum- 
bent Gal plead againſt all other Patrons beſides the Kin 


| I 
Stat. 4. cap. 3. of Cloths, 75 
— — Star. 5. cap 2. of Treaſon, where it ſhall not be 
conſtrued by Equity 86 
—— cab. 5. Where it needs not be recited, 81 


N ue was the Common Law before this Statute, as to 
Actions brought by Executors of Executors, 286, 287. 
299 


By Equity hereof Executors of Executors may | have Ac- 


tions of Covenant for a Covenant made to the firſt Teſta- 


tor, 290 


cap. 49. of Champerty, includes a Leaſe 1 


| cap. 16. of Abetement of Writs b Exception 
of — expounded to extend only: to Writs hore 
the Things demanded are ſeveral, as Acres, but not where 
the Thing demanded is entire, as a Manor, 109. 205 
31 Ed. 3. cap. 11. what was the Common Law before 
this Statute, 277, 278. 290 
The Ordinary might commit Adminiſtration of the Goods 
of Inteſtates before this Act, 278. 280 
Where the Ordinary may commit Adminiſtration within 
the Intent of the AQ, Tg the * does not die Intel. | 
tate, ©] 7 @2$% 
— cap. 12. of Error | in the Exchequer, that it muſt 
be cortected before . Perſons limited in the Act, and n0 


others, 205 
34 Ed. 3. cap. 16. of Ouſter of Nonclaim, what was 
the Cauſe of making it, — 350, 360 
By Equity hereof Law of Nonclaim taken away in a 
Writof Right, F191 360 
The Validity and Reputation of Fines much 3 
hereby, 300. 369 
36 Ed. 3. cap. 1 . that no Count malt abate for Want of 
Form, if it has Subſtance, $2 
47 Ed. 3. cap. 3. What ſhall be intended great "Ward 
within this Statute, ſo as to be excuſed from paying Tithe 
at the Age of twenty Years, and what not, yz 
Declarative of the Common Law. ibid, 


Statuta Edit. temp. Rich. 2. 


I . 2. a. 9. of Pernors of Profits, how far Cu que 
aff is enabled hereby to leſe the Land of the Feoffees i ina 
cipe brought againſt him, and how far not, - [3] 
cb. 12. of Debt upon Eſcape againft the War- 
den of the Fleet, made in Affirmance of the Common Law, 


6 
Extended by Equity to all other Goalers, | iba. 
If extended by Equity to a Bill of Debt, 38 


Damages recoverable againſt the Warden by Equity, 82 
5 R. 2. cap. 7. of Entry into Lands againſt Law, that 
the Writ and Count upon this Statute ſhall be general, with- 
out ſhewing any Cauſe why the Entry of the Defendant i is 


not lawful, 51 
An Entry into one Tenement only is within the Penalty of 
the Statute, 86 


6 R. 2. cap. 6. of Conſent to a Raviſher, he who will 
take Benefit of Entry given hereby ſhall ſhew ſpecially how 
he is the Perſon intended by the Act, 42, 43 

Ly whom the immediate Title of Entry is given, 45 

If the Daughter enters as next of Blood for Conſent to 
the Raviſher, a Son born afterwards ſhall not ouſt her, 56 

Does not extend to give an Entry to the next of Blood 
for the Conſent of a Feme Infant to a Raviſher, © 364 

9 R. 2. cap. 3. the King may take Advantage — 
though not named herein, 243 

13 R. 2. cap. 17. of general Averment of feint Plead ng, 

O, 

Extended by Equity to Reſceipt for feint tefenting, ＋ 


Statuta Edit. temp. Hen. 4. 


4 Hen. 4. cap. 7. of Pernors of Profits, how far Cefluy 
que uſe is enabled hereby to loſe the Land of the Feoffecs in 
a Præcipe brought againſt him, and how far not, 

——-— cap. 8. Double Damages recovered for a Nuſance 
by Equity hereof, 467 

en. 4. cap. 15. of the Manner of Election of Knights 
to Parliament, did not extend to a falſe Return of the Sheriff 
until the Statute of 11 Hen. 4. was made, 124 


Statuta Edit. temp. Hen. 5. 


1 Hen. 5. cap. 3. of Forger of falſe Deeds; the Diſtine- 
tion between an e and a Purchaſe, 47 
If the Title only is diſturded, it is within the Danger. of the 


Statute, "oy 
Forging and publiſhing a falle Deed of a Leaſe for'Years 


not within the Danger of the Statute, 80 
Forging one falſe Deed only is within the Penalty of the 
Statute, -86 


*Publifhing only a falſe Deed is within the N of the 
88 
It 


Statute, 8 


* 


Tas T ABLE. 


It mult” be-aver'd that the Party publiſhed the ſame to 
trouble the Poſſeflion and Title of the Plaintiff, ibid. 
—— cap. 5. of Additions, binds the King in Indict- 


ments, 230. 240 


Statuta Edit. temp. Hen. 6. 


8. Hen. 6. cap. 7. of the Qualifications of 7 to 
Parliament, extended to Wales ſince the Statute of 27 Hen. 8. 
by which Mals is united to England 124 
* cab. 9. of forcible Entries, the Writ or Count 
hereupon ſhall be general, without ſhewing Title to the Land, 


Where a Writ of forcible Entry brought upon both the 


Points of the Statute ſhall be good, 86 
Does not extend to give treble Damages in a Writ of En- 
try in Nature of an Aſſize, 124 


——— cap. 10. of Proceſs of Outlawry, expounded 


that the Outlawry ſhall be avoided by Writ of Error, if the 


Proceſs is miſawarded, 137 
11 Hen, G. cap. 3. of Pernors of Profits, does not extend 
to a Pernor of the Profits, who has only a Uſe for Years, 


the Freehold of the Uſe being in another, a 87 


How far Ge/tuy que 15 is enabled hereby to loſe the Land 
of the Feoffees in a Præcipe brought againſt him, and how 
far ne, eee 
18 Hen. 6. cap. 1. of Letters-Patent, the Expoſition 0 
the ſeveral Parts hereof, and what was the Miſchief at Com- 
mon Law, which this Statute was made to redreſs, and 
what Caſes are within it, and what not, 231, 232. 491, 


| 492 
23 Hen. 6. cap. 10. of Sheriffs expounded, 63, 64, 67 
Shall not be extended by Equity, being penal, 3 
A ſimple Obligation taken by the Sheriff is void, 64. 67 

Who are excepted out of it, 3 68 
An Obligation taken of one at large is within the Sta- 
tute as well as if it be taken of the Priſoner himſelf, 69 

If a Leaſe by the Sheriff of a Hundred Parcel of his County 


is within the Intent of the Prohibition, 87. 12 
Taking a Bar- fee by Cuſtom is not within the Penalty of 
this Statute, 465 


— cap. 15. of Knights to Parliament, in Debt here- 
upon againſt the Sheriff, the Statute not touched :n the Writ, 


but in the Count, 118 
Extends to Wales ſince the Statute of 27 Hen. 8. by which 
Tales is united to England, 120. 126, 127. 130 


Statuta Edit. temp. Rich. 3. 


1 R. 3. cap. 1. What Ceſtuy que uſe is enabled hereby to 
make a Feoftment, and what not, 348, 349, 350. [5] 
Expoſition of the Words (having or claiming only), 350. 


U 4, 5 
Where it does not enable Cęſtuy gue uſe in Tail to bar the 
Eftate Tail in Uſe by a Common Recovery, (4] 
Expoſition of the Words (againſt), „ $:] 


Statuta Edit. temp. Hen. 7. 


1 Hen. 7. cap. 1. By Equity hereof a Scire factas to exe- 
cute a Remainder is maintainable againſt a Pernor of in 
ä 59. 17 
3 Hen. 7. cap. 1. of the Court of Star Chamber, who 
are Judges, and who only Aidants and Aſſiſtants by this Sta- 
tute, and it is Error if the Chancellor, Treaſurer, &. do not 
call to their Aſſiſtance the Perſons herein mentioned, 393 
4 Hen, 7. cap. 17. by Equity hereof the Lord ſhall have 
the Ward, where Cefluy que uſe declares a Will in Tail, 


| 53 
3 Prerogative of Wardſhip the King bas in Lands in 

ſe, | 
— cap. 20. of a general Averment of Covin, 50 
— cap. 24. of Fines, what was the Deſign and In- 
tention of making it, and wherein the Makers hereof have 
purſued the Reaſon of the ancient Common Law in Fines 
before the Statute which ouſted Nonclaim, 360. 365. 369 


Wherein the Body of the Act conſiſts, and the Expoſition 
thereof, | 


Expofition of the Exception contained herein, and who 
ſhall be intended to be excepted thereby, 361, 362 


Expoſition of the Words (having any Right or Title, &c.) 
and to what Time the Word (baving) ſhall be referred, 


"op 362, 370 


Who is a Privy, and who is a Stranger within this AQ; 
| | 4 * 3 99 6 
Expoſition of the Words (/o that they and their Heirs od 
ſue their Title, Claim, or Intereft, by Way of Aftion ir lawy- 
ful Entry, within five Years after the Proclamations 7 or 
made), and who are the Heirs thereby intended to be bind 
to the Purſuit of the Right, * 63. 305. 366 
Expoſition of the Words (ſo that they and The Heirs ide 
their Actions + rx Entry within five Years next er they 
come and be of full Age, &c.) © dung 
Expoſition. of the Words (that Infants and their Heirs ſha 
take their Aftion cr Entry within 7 Years next after they be of 
the full Age of twenty-one Years), and where the Heir of an 
Infant ſhall have five Years by the Intent of this Clauſe, tho” 
the Infant himſelf never came to the Age of twenty-one 
Years, ach ie wee 
Expoſition of the Words (that Infants ſhall take their Ac- 
tion or lawful Entry within 15 Years after they come of full 
Ag.), and where an Infant ſhall. be at Liberty to enter or 
bring his Acton within twenty Years after his full Age, b 

the Aas of this Clauſe, if | tf 
Where one in Ventre ſa mere ſhall be comprehended in the 
Intent of the Exception in the Act, which excepts a!l Par- 
ſons being within the Age of twenty one Years at the Time of the 
tar kong 1 ibid. 
Exgoſition of the Words (that every Perſon with'n Age at 
the Time of the Fine levied and engroſſed, and by the Af be- 
fore excepted, having any Right, c. to the Lands, hall take 
their Actions &c. within five Years after they come of full Age), 
and where one who was an Infant at the Time of the en- 
profling only, and not at the Time of the Fine levied, ſhall 
e bound to five Years after his full Age, . ibid, 
Where one who is an Infant at the Commencement of the 
five Years ſhall be comprehended in the Intent of the Ex- 
ception in the Act, although he had no Right at the Time of 
the Fine levied, 5 n 3biÞ 
Where one who becomes diſabled between the Fine levied 
and engtoſſed and the laſt Proclamation, and ſo continues all 
the five Years, ſhall have five Years after his Diſability re- 
moved by the Intent of the AR, gg 1 
Expoſition of the Words (ſaving to all other Perſons ſuch 
Right as ſhall firſt accrue, remain, diſcend, or come to them after 
the Preclamations made, by force of any Gift in Tail, or by any 
other Cauſe or Matter had or done before the Fine levied), and 
where the Eſtate or Right, being one or divers, and coming 
in other Manner, ſhall be comprehended within this Saving, 
and who ſhall be other Perſons within the Intent hereof, 
and how many Things he who would take Benefit hereof 
ought to prove, | 367, 368. 372 
Expoſition of the Words (out of the Realm), and where 
ene ſhall be-faid to be ſo, 


Who fthall be ſaid to be of unſound Mind, within FR 
ception of the Act, | ' ibid, 


Fines upon this Act compared to Janus otherwiſe Noah, 


| 6 
The Intention of this Act is not ſo much to ö 


former Rights, as to extinguiſh them, and to favour the 
; new, | ? ibid. 


| 5 8 
Againſt what Perſons the Purview of the Act was I 
and againſt what not, 361. 370 
Expoſition of the Words in the ſaving (to all Perſons, and 


their Heirs, &c,) and what Heirs are comprehended therein, 


; | I 
Wherein there was a Miſchief in the Words of this AR, 


which could not be ſupplied by Expoſition or Equity, until 
the Statute of 1 Mary cap. 7. 5 3 ibid. 


Wherein the Words of the Purview and Body of this Act 
differ from that of 1 R. 3. cap. 7. "oo 


Expoſition of the Words (/ball firſt accrue, remain, de- 


g Fend, or come), and to whom the Right or Title ſhall be 


ſaid firſt to accrue &c. to give them Benefit of this Branch, 


Where this Act ſhall not be taken by oper — 
Where a Perſon lies under three or four of the Defects or 
Impediments mentioned in the AR, at what Time the five 
Years given him by the Statute for Purſuit of his Right ſhall 
commence, ibid. 


Where a Perſon, whoſe DefeQts are once removed, ſhortly 
aſter falls ito any of the Defects again, or dies, his Heir 
being within Age, the five Years ſo commenced {ſhall pro- 
ceed, and Nonclaim within them ſhall bind, ibid. 


„ Where 


Tur TABLE 


Where Perſons falling into Defects between the Fine 
levied and the laſt Proclamation ſhall not be bound to five 


Years next after the laſt Proclamation, 


What Corporations: ſhall be bound by a Fine and five 
Years Nonclaim, by Equity of | this Statute, and what not, 
N .< 4 4/3 375» 5375 Pi 
11 Hen. 7. cap. 20. of Women's Jointures, and the Diſ- 
continuance thereof, expounded, ' 
He who will take Benefit of the Entry given hereby ſpall 
ſhew ſpecially how he is the Perſon * by the Act, 


« 


42 


To what, Eſtates of Women the Penalty of the Statute 
eb een 3 44 
What Eſtates in Jointure are not within the Words 
of the Statute (F the Inheritance or Purchaſe of the Huſbard), 


ibid. 


To whom the immediate Entry is given for the Forfeiture, 
If it may be taken by Equity, being 


penal, 


4 
What Eſtates in Jointure are within the Words (claimed 


frem any one ſeized to the Uſe of the Huſband), and what not, 


; TI | 7 
What Recoveries ate within the Danger of the 4 
r > 49, 50 
Expoſition of the Words (the NMoman ball be barred 
and excluded of her Title and Intergſi in the | ſame, Land), 


It prohibits Covin in.Recoveries upon good Title, as well 
as upon falſe or feigned Titles. 4450, 50 
What Acts Women are hereby reſtrained from doing, 
which they might have done at the Common Law, 4 
Where the Daughter enters as Heir for the Forfeiture, for 
Default of a Son in rerum natura, if the Land ſhall be di- 
veſted out of her by a Son, born afterwards, 5 1. 56. 113 
Where an Eſtate Tail, which a Woman has Jointly with 
her Huſband in Uſe ariſing out. of Land, which was once the 
nheritance of the Huſband, . ſhall be taken as a Jointure 
within the Intent of this Statue, 353. 58. 464 
It hall be conſtrued moſt rigorouſly againſt the Woman, 
and moſt favourably for the Heir,” . 58. 464 
Where a Covenant, in Conſideration of Marriage, to 
ſtand ſcized to the Uſe of one and his Wife for Life ſhall 
be conſtrued a Jointure to the Wife within this Statute, 
* , . . 0 
Where 'a Diſcontinuance by a Woman of Land which 
originally moved from herſelf, and where the Jointure was 
made by her'to her Huſband, and not by her Huſband to her, 
ſhall not be within the Intent and Meaning of this Statute, 
5 rel 4803, 404 
Statuta Edit. temp. Hen. 8. 


7 7 Hen. 8. cap. 4. By Equity hereof Damages ſhall be re- 
covered upon a Nonſuit in ſecond Deliverance, 82 
26 Hen. 8. cap. 3. of Payment of firſt Fruits, 9 
— ca. 6. of Enquiry of Offences done in the County 
of Merioneth in Wales, before the Juſtices of the Counties of 
Carnarvon and Angleſzy, expounded that the affirmative Words 
thereof do not take away the Inquiry of the Juſtice of the 
proper County where the Offence was committed, 207 


before this Statute, and what are the Words therein which 


make them forfeitable, | 237. 559 


27 Hen. 8, cap. 10. of Uſes, works no Remitter, 111. 114. 


20 


Though in the affirmative, it contains in itſelf a Nei, | 


being introductory of a new Law, 113. 207 
To what Rights, Titles, and Actions the Saving herein 
extends, 8 1 114 
What was the Cauſe of making it, . 302 

E xecutes no Poſſeſſion to the Uſe but where there was a 
„ r ab 301 


6 3 no Poſſeſſion to a Right of Uſe, but to a Uſe 
4 2 5 A = 2 


making it, 302 
Extends only to Bargains and Sales, and not to Covenants 
and Grants upon Conſideration. 307 
Does not extend to hinder the Change of the Uſe or Fol- 


ſeſſion of Land without Inrollment, where the Uſe is not 


made only by reaſon of a Bargain and Sale, but of another 
Thing alſo, 9 „ 4 


Cp. 17. Of Servants imbezziling the Goods of 


LY 


ibid. 


42. 44. 53.58 


45 48, 49z 09. 


cap. 13. Lands in Tail not forfeitable for Treaſon - 


in 


5 | 351 
cap. 16. of Inrollments, what was the Cauſe of 


* 


their Maſters, that it is repealed by the Statute of 1 Ew. 6. 
cap. 12. notwithſtanding the Branch therein to the contrary, 
LES 325 ee 
cap. 27. If, by the general Words which make 
Wales parcel of the Realm of England, Knights ſhould have 
come out of //ales to the Parliament of England, if it had 
not been expreſsly ordained ſo by the Statute, 123. 126. 127 

Enables > Perſon born in Vales to take Benefit of the Sta- 
tute of 23 Hen. 6. for not returning him a Knight of a 
Welch County. to the Parliament of Ergland, 120. 126, 127. 


| „ 40 
By the Words hereof all the Laws of England, as well 
Common as Statute Laws, ſhall take Place in Jules, 126 


That the general Word:, which annex Waler to England, 
ſhould not have made the Laws uſed before in Englund to ex- 
tend to Wales, if there had not been an expreſs Proviſion to 
that Purpoſe, 1 on | | 129, 130 

31 Hen. 8. cap. 13. Of Monaſteries expounded, 1ob, 
5 2 8 10, 108, 109 
Where the King ſhall be fa'd to be ſeized of the Lands 
given to him by Force of this Statute in Right of his Crown, 
| EW T4 n 
Ho it ſhall be averred that the ſecond Leaſe made to one 
who has a former Leaſe in Being, is void by this —_ 
| | ibid. 

It ought to be ſhewn in Pleading that the ancient Rent 
was reſerved upon the ſecond Leaſe, : 106 
By the taking of a ſecond Leaſe within this Statute the 
firſt is ſurrendered, though the ſecond is void by che Statute, 

: 8 106, 10 

Where a Perſon, having a Leaſe for fixty Years, 0 2 

new Leaſe. within a Year next before the making of the 
Statute, for fifty Years, to commence preſently, this ſecond 
Leaſe ſhall be good for twenty-one Years only, to be account- 
ed from the Time of making it, | 106 
Expoſition of the Words (in which an Eflate fir Years, at 
the Time of making ſuch new Leaſe, then had it's Being or Con- 
tinuance, and then was nit determined, finiſhed, or expired,) 
5 | | | 106. 108 
Expoſition of the Words (/o that the ſame Leaſe er Leaſes 
do not exceed twenty-one Years), © 100, 107. 109 

If one, have a Leaſe for ten Years, takes a new Leaſe, 

within a Year of the making of the Statute, for forty Years, 


7 to commence after the firit Leaſe ended, the Leitce ſhall 


hold the Land until twenty-one Years only, to be accounted 
from the Time of making the laſt Leaſe, 110 
This Statute does not give any Monaſteries, nor Lands of 
Monaſteries, to the King, but only expreſſes in what Man- 
ner the King ſhall hold ſuch Lands of Monaſteries as were 
then come, or ſhould afterwards come, to his Hands, 193 
Extends only to Lands of Monaſteries diſſolved, ſupprels- 
ed, &c. and therefore, if Seizin is pleaded in the King by 
Force thereof, the Party ought to ſhew that the Monaſtery 
itſelf came to the Hands of the King, 194. 
Though in the Affirmative it contains in itſelf a Negative, 
207 

Where by this Statute the King ſhall have the Poſſeſſions of 

a College void of Leaſes made by the College, before they 
came into his Hands, ibid. 
32 Hen. 8. cap. 1. Of Wills, Expoſition of the Word 
(having), and the Force thereof, 344 
No Will within this Statute but that which is in Writing, 


——— cap. 2. Of Limitations, does not bind the King, 
244 

Wherein there was a Miſchief 'in the Words hereot, 
which remained unredrefled until the Statute of 1 Mary cap. 5. 
| 371 
cab. 9. Of buying pretended Titles, expounded, 

| 78. 80. 82. 89 

How it ought to be taken Notice of in the So 79. 
wt | I. 84 

If neceſſary to aver in the Count that it is a pretended 
Right of Title, 80, 81, 82, 83. 87. 88. 89 
What Eſtate is not within the Danger of the Statute, 
though within the Words, By 80, 81 
Where the Plaintiff counts of a Leaſe for Years bargain- 

ed contrary to the Statute, he needs not ſhew the Commence- 
ment and End of the Leaſe, | ©" Ft: Be 
Where a Leaſe for Years is within the Danger of the Sta- 
tute, as well as a greater Eſtate, 81. 83. 87 


For 


For what uſeful Purpoſed this Statute was 8 82 

Where a Right which is bargained ſhall be within the 
Danger of the Statute, whether it be pretenced, or 1 2 

82, 

A Right or Title in the Angel Number is within the 
Statute, although it ſpeaks in the plural, i. 82.85 

* Wherein this Statute differs from all other Statutes made 
concerning Maintainance and Champerty, 9 1303 

If the Eſtate bargained be for an Hour or for 100 I 
it is all one, 

- If the Words (bargained, granted, and dem'ſed to Robe Y 
ſhall make the Declaration double, 

Cannot be extended by Equity, being penal, ibid 


The whole Fee ſhall be forfeited for a Bargain of a Leaſe. 


| for Years contrary to the Statute, ' 
Where a Leaſe for Years made by him who has not been 
in Poſſeſſion, nor received the Profits, for a Year, ſhall be out 


of the Penalty of the Scatute, | 87,88 


What is a pretended Right or Title, 
Was made in Affirmance of the Common Law, and has 
only added to that which was contrary to the Common Law 


before, ibid, 
What Bargains and Promiſes the Statute was intended to 
avoid, and what not, ibid. 


Bargains and Promiſes made by him who is in Poſſeſſion, 
though he has not been in Poſſeſſion for a Day, or an Hour, 
are good, and out of the Danger of the Statute, 88, 89 

Where a Feoffment or Leaſe, though made by one who 
has taken the Profits for a Year, is within the Danger of the 
Statute, 89 


— cap. 33. not extended by Equity to an Aba- 


tor, 
———— cap. 34. Of Conditions, and the Expoſition of 
the ſeveral Parts thereof, and what Perſons ſhall take Advan- 
tage of Conditions within this Statute, 34. 173, 174, 175, 
| 176,177,178 
cap. 37. Of Diſtreſs by Executors for the Ar- 
rears of Rent, and wheie Executors cannot diſtrain within 
this Statute, [4] 
33 Hen. 8. cap. 20. Before this Statute Office was neceſ- 
ſary in all Caſes to veſt the Lands of Perſons attainted in the 
King, 486 
| 39. Of EreQion of the Court of 7 wy 
ors, that the 22 therein concerning Extortions com mit- 
ted by Receivers extends only to the Receivers of the 2 
and not of common Perſons, | = 
What Remedy the —_ had for his Devt before "the 
Statute, | . 439 
34 & 35 Hen. 8. cap. 13. Before this Statute, Knights or 
Rurgeſſes had not Seats in Parliament for the County of 
Cheiter, | 12.3 
——— cap. 26. Of the Ondindnce of ales, ex- 
pounded, and whether the affirmative Words thereof tend 
to take away the Juriſdiction of other Courts, or only to 


give the Juſtices there a concurrent Juriſdiction, 206, 207 


35 Hen. 8. cap. Of the Capacity of the Queen, a 
general Act, whereof the Court is bound to take Notice with- 


out its being pleaded, 118 


37 Hen. 8. cap. 4. Of Commiſſioners to enter upon and 
ſuppreſs Colleges, Chantries, &c. did not extend to the, Heirs 
and Succeſſors of the King, uy 1420 177 


Stotuta Edit. temp. Ed. 6. 


1 E4, 6. 8 8. Of Confirmation of Letters Patent, 222 


cap. 12. Of Clergy for ſtealing Horſes, the Scru- 
puloſity of the Judges diſcommended, who conſtrued this AG 
not to extend to him that ſtole one Horſe only, 467 
—— Cap. 13. Of Agreement for the Subſidy of Mer- 
chandize, 5 

—— cap. 14. Rarſaneges and Viearages not given to 
| the King by the Intent and Meaning hereof, 465 
Ed. 6. cap. 1. Of Extortions committed by Receivers, 


for the Payment of. Fees and Penſions, and the Expoſition of | 


the ſeveral Parts hereof; - | 203 
In Count her-upon. the Place ſhall be dite where the 


Extortion was committed, 200 


Where the Count bereupon ſhall * inſufficient, if it is 


not ſhewn whether the Defendant be Receiver to a common 

Perſon, or to the King, 202, 203 
What Receivers are within the Purview-and Penalty of this 
Statute, and what not, | 203, 204. 206. 209 


19 8 Tas TABLE. EEE 


What was the Miſchief at the Common Law, which this 


Statute was made to redreſs, 203 205, 206 


This Statute was made in Confirmation of a Branch of 
the Act of 33 Hen. 8. of Erection of the Court of "3 
ors, 

What Receivers might taks., Money for. the R of 
Fees, Penſions, &c. before this Statute, and what not, 


204 


In the Count b the Plaintiff ought to recite the 
Branch of the Act or 33 Hen. 8. upon Which tis Statute © 
is grounded, 206 

f the Penalty nenn by this Statute may be ſued for elſe- 
where than in Wales, 206, 20 

If it may be ſued for by original Writ of Debt in the Ex- 
chequer, without Surmiſe by the Plaintiff that he is privi- 
ledged there, 7 207, 208, 209 

——— cap. 3. Of Confirmation of Letters-Patent, 222 


Statuta Edit. temp. Phil. & Mary. 


4 & 5 Phil, & Ma. cap. Of Confirmation of Letters- 
Patent, 335 


Statutes Merchant, 


Upon an Extent of the Lands of the Conuſor of a Statute 
Merchant, they ſhall be delivered to the Extenders, if they. 
extend them too high, | 82 


* 


Suerty. See Bail. 


Sunday. 


Is Dies non juridicus, and where legal Proceedings done on 
that Day ſhall be void, 265 


Superſedeas. | 
Where it ſhall be had, and where not, 49 


Surpluſage. See Pleadings, Writ. 


Surrender. 


Where a Surrender to the King is not good without Mat- 
ter of Record, 105 


If he who is poſſeſſed of a Term for Vears takes a new 
Leaſe of the ſame Tenements to commence preſently, this is 
a Surrender of the firſt Leaſe, 106, 107 

Where, by the taking of ſuch ſecond Leaſe during the firſt, 
the Surrender of the firſt ſhall remain good, though the ſe- 
cond Leaſe be actually void, or be afterwards defeated by 
ſubſequent Matter, 107 

Feoffment by Tenant for Vears and by the Leſſor ſhall 
enure as the 8 of the Leſſor, and as the Sur- 
render of the "Tenant for Years, . 140 

Where an Eſtate made to commence after the End and Ex- 
piration of a former Leaſe, ſhall commence upon the Sur- 


render of it, 198 


Leſſee for thirty Vears leaſes for ten Vears, and both 


of them ſurrender by one Deed to him in Reverſion in Fee, 
how theſe Surrenders ſhall take Effect, and which ſhall pre- 


cede, and which follow, © 789 * 5841 
Suſpence. 

Where a Thing once ne 1 diſcharged fo n 

What Things the Law will not ſuffer to be' in 3 
That which is ſuſpended is not in * for the Time, 

Where a Term may be ſuſpended for A Time, 4 
vive again, 5 A whe 18 

Suſbicion. Eif 090 

One may juſtify Imptiſonment for Suſpicion 'of Fouts. 
wihout ſhowing any Cauſe of Suſpicion, - 46 

VF 


* 


THE T 
＋. all. See Statute Weſtminſter 2. Cap. 1. 


"HE Iflue in Tail is reſtrained by the Statute 
| 'F &c. from aliening as well as the firſt Donee, 


| | | +: 4s. 24 
A Gift of Land to a Man'that has a Wife, and to a Wo- 
man that has a Huſband, and to the Heirs of their two Bodies 
begotten, is a Fee Tail preſently, for the Poffibility that they 
may intermatry, but the Tail is in Abeyance until the Poſſi- 
bility happens, ö | 35 
How many. Eſtates Tail are expreſſed in the Statute de ans 
condittonalibus, . $3, 251 
What ſhall be an Eſtate-Tail within the Equity of that 
Statute, 53, 244. 248. 251. 541. [2] 
The Miſchiefs and Injuries ogcaſioned at the Common 
Law by the Diſcontinuance of ant in [ail, . 
Where a Man after the Statute of 1 K. 3. and before the 
Statute of 27 H. 8. makes a Feoffment to the Uſe of himſelf 


13. vid. 


and his Wife in Tail, and atterwards the Poſſeſſion is exe- 


cuted to the Uſe by the Statute of 27 H. 8. who ſhall now be 


adjudged in Law the Donor, | 59 
Where a Man cannot be the Donor of an Eſtate-Tail to 
himſelf, {3 | | og; ibid. 
A Fee- Simple in Poſſeſſion, and a Fee- Tail in Poſſeſſion, 


cannot ſtand together in one and tbe ſame Perſon at one and 
the ſame Tune, 1 230 
At what Time the Fee veſted in the Tenant in Tail be- 
fore the Statute de donis, and of what Effect the having of 
Iſſue was, 233- 235+ 239, 242. 245, 240, 247. 250 

How the Death of Tenant in ] ail without Heir of his 


Body ought to be pleaded by him who claims a Remainder | 


upon the Tail, 233 
What if the Dopee at the Common Law had died without 
hy or if he had had Iſſue, and that Iſſue had died without 
fue, or if at the Time of the Alienation he had no Iffue, but 
after the Alienation had Iſſue, who had died without Iſſue, 
. 235. 241. 245. 247 

Where the Alienation of the Donee at the Common Law 
ſhould have bound his Iſſue, or the Donor, and where not, 
; . 235. 239. 242. 245, 246 
At what Time Lands in Tail became forfeitable for Trea- 
ſon, : > 237.251. 554 
Where the Iſſue in Tail ſhall not be barred by the Aliena- 
tion of Tenant in Tail in Mortmain, 238 
- Eſtates Tail were Fee-Simple at the Common Law, 239. 
201 242 
If Lands in Tail ſhall be charged in the Hands of the Heir 
for the King's Debt due by the Anceſtor, 240. 249 
In what Reſpect an Eſtate to a Man and to the Heirs of 
his Body, before the Statute de donis, was greater than a bare 


. 


Eſtate for Life,  - +; ((;,_ PE 241 
If Donee at the Common Law had aliened before Iſſue 
had, Donor ſhould not have enter'd for a Forfeiture, ibid, 


What was the Nature. of that Eſtate at the Common Law 
- which is now.called an Eftate-Tail, and what is the Nature 
of it fince the Statute, . 241, 242. 247 
Where a Gift to one and to the Heirs Males of his Body, 
- ſhall be an Eſtate- Tail, by Equity of the Statute de dams, 
. Bc . *' "= 248: 268. . 
Every Tenant in Tail may ſuffer a Common Recovery, 
227110 | T1195) h 94: x | i 2 + 
To what Purpoſes the Inheritance was not Ld: 
: the Donee before the Statute de denis, until Iſſue had, 245, 
| 246. 250 
Where other Iſſue than, ſuch as was appointed by the Gift 
might inherit the Eſtate before the Statute de donis, and where 
"add, 7! botiedalib ot bag PIO r 
+61 Where the Iſſue in Tail ſhall have a Fermedin in Deſcen- 
der after the/ Statute de dorrs, upon an Alienation, made by 
© the Tenant in Tail before the Statute, and where not, 246 
The Alienation, of: ths ones after. Iſſue had at the Com- 
© mon Law was tortious and wrong, notwithſtanding it was 
- permittectby7the Law, lt 55 | T4 24 
Ho the Eſtate of the Donee became divided by the Statute 
de donis, ſo that the Fee-Simple remains in the*'Donor, and 
the Donee has a leſſer Eſtate than he had before, 247, 248. 
| Ws 192 
„An Eſtate: Tail is an, Eftate of Inheritance gertainly $ 
mited nenn 
Every Eſtate, which is within the Intent of the Donor, is 


* 
©: 0 
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an Intail within the Statute, as fully ay if it had been gre- 40 
E 248.251 


ciſely expreſſed, 


de nr 


246,247 


247,248 


ABLE. 


Where the Eſtate of the Donee ſhould have deſcended to 
the collateral Heir at the Common Law., 250 
AGiftin Tail to one and to the Heirs Females of his Bo- 
dy is an Intail by Equity of the Statute de donis, 251 
The Eftates- Tail ſpecified in the Statute de donis are only 
put there for Examples, * 1 ib 
The Etymology and Derivation of the Word (Tail), ibid. 

In what Reſpects the Eſtate and Power of the Donee in 
Tail is altered by the Statute of Hm. 2. ibid. 
Tenant in Tail aliens the Trees growing upon the Laid, 
and dies before they are cut down, the Alienee ſhall not cut 


- 


them down, | | — 259. 437 
Where an Eſtate- Tail precedent ſhall not be merged by a 
Fee-Simple, | 296 


The Eſtate- Tail is amortiſed to the Iſſues of the Body of 
the Donee by the Statute of eim. 2. +41 Wh 
Where the Iſſue Male inheritable per farmam doni ought to 
convey himſelf by Males, and not by Females, 414. 
Where the Eſtate given, upon which a Fine is levied by 
Tenant in Tail, being abſolutely defeated before the Fro- 
clamations paſſed, the Fine and all the Proclamations after-, 
wards made are void, to bar the Tail, 434, 435 
What Sort of Claim made by the Iſſue in Tail betore the 
Proclamations paſſed ſhall be ſufficient to defeat the Fine and 
the Proclamations afterwards made, and what not, 435 
Where a Fine with Proclamations levied by Tenant in 
Tail of another Thing than that which is entailed, ſhall not 
bind the Iſſue in Tail, ibid. 
Where the Iſſue in Tail may aver Continuance of the Poſ- 
ſeſſion againſt the Fine of his Anceſtor, and where not, 
435, 436 
Where a Charge made upon the Land by Tenant in Tail, 
ſhall not bind the Iſſue, N 436, 437 
What Acts of Tenant in Tail ſhall be avoidable by his 
Iſſue, and what not, 436, 437. 466. [14] 
What Condition or Power of Alienation limited upon a 
Gift in Tail ſhall be good, | 436 
Where the Iſſue in Tail may falſify a Recovery againſt 
Tenant in Tail, and where not, 436. [14] 
Where the Alienation of Tenant in Tail with Warranty 
ſhall bind the Iſſue, : b 40 
Where the Feoffee of the Iſſue in Tail may have the ſame 
Election for the Allowance or Diſallowance of a Leaſe made 
by Tenant in Tail as the Iflue had, | 437 
Where the Deſcent of a Remainder in Tail upon the Iflue 
ſhall not be an Avoidance of a Leaſe for Years executory 
made by Tenant in Tail in Remainder by Fine, upon which 
the Proclamations were made after his Death, 430, 4.36, 
Where the Entry of the Iſſue in Fine after the Death of 
2 Anceſtor ſhall diſcharge and avoid Incumbrances made by 
im, | | 
Where Proclamations' upon a Tail levied by 23 
Tail, being made aſter his Death, ſhall bind the Tail, and 
where not, 434, 435. 437 
Where the Iſſue in Tail may plead his Remitter in Bar of 
a Serre ſacias by the Conuſee to execute a Fine levied by the 
Anceltor, 437 
Where the Tail ſhall be barred by a common Recovery 
with Voucher had againſt Tenant in Tail and another who 
bas nothing in the Land, | $14, 515 
III Reaſon why an Eſtate-T be barred 
by a common Recovery, 514 
Where the Iſſue in Tail ſhall not be bound by any Eſtoppel 
- which His Father admitted by joining in Voucher with one 
who has nothing in the Lands recovered againſt him, 515 
PFeoffment by Deed to one and to his Heirs, and if it hap- 
pen that the Feoffee dies without Heir of his Body, the Land 
to revert, this is a Fee- Tai. 541 
Tenant in Tail, the Reverſion in the King, makes a Feoff- 
ment, this does not diſcontinue nor diveſt: the Reverſion 
out of the King, | 552, 553 
By the Common Law, a common Recovery againſt the 
King's Tenant in Tail could not diveſt the Reverſion out of 
the King, altho' the Iſſue in Tail was bound,” 3553 
| Before the Statute de donis there was no Reverſion of an 


* 
- 


ail is permitted to 


Eſtate- Tail, but the whole was a Fee- Simple conditional, ibid. 
A Uſe cannot be limited upon an Eſtate- Tail, 
Where Tenant in Tail makes a Feoftment in Fee, what 
- Eſtate paſſes thereby, 


555 
555. 558. 561, 562 


Where Tenant in Tail makes a Feoftment in Fee, or 


Where he grants over all his Eſtate, the Eſtate-Tail ſhall not 


be 


TAW T AB L B. 


be in Abeyance during the Life of Tenant in; Tal, agd why, 
"Es | 3556. 56r. 563 
Where Tenant in Tail, the Reverſien in the Crown, 
makes a Feoffment in Fee, to what Intent ſhall the Tail be 
ſaid to be in Abeyance, and to what Intent ſhall it be ſaid to 


continue in the Tenant in Tail, 558. 564 
Where - Tenant in Tail, the Reverſion in the King, com- 
mits Treaſon, the King ſhall have the Land in Nature of a 
Reverter, and not by Way Forfeiture, as he ſhall have it where 
the Reverſion is in a common Perſon, 559.561 
Where Leaſes or Charges made by Tenant in Tail, who is 
afterwards attainted. of Treaſon, ſhall be void againſt the 


King, r 560 
That an Eſtate-Tail may be barred by a common Recovery 
is not now to be diſputed, » [2] 


A Uſe in Tail is an Eſtate-Tail by the Equity of the Sta- 


tute de dants, (ibid. ] 
Warranty intailed by the Equity of the Statute de dons, 


„ [ibid.] 
Deeds intailed by the Equity of the Statute, [ibid. ] 
Copyholds intailed by the Equity of the Statute, [ibid,] 


What Offices may be intailed by the Equity of the Statute 
de donis, and what not, (ibid. ] 
Annuity cannot be intailed, : SMT ©: 
Cefiuy que Uſe cannot bar an Eſtate-Tail in Uſe by a com- 
mon Recovery by the common Law, [ibid.] 
The Statutes touching Pernors of Profits do not enable 
Ceftuy que Uje to bar the Tail in Uſe by a common Toy 
WW ibid. 
"Whore an Eſtate-Tail ſhall be barred by a common Reco- 
very where the Tenant in Tail comes in as Vouchee, [8] 
Where an Eſtate-Tail ſhall not be barred by a common 
Recovery, when the Tenant in Tail at the Time of the 
Recovery is not ſeized of the ſame Tail, but of another Tail, 
or of another Eſtate, [ ibid ] 
Where an Eſtate-Tail ſhall be bar'd by a common Reco- 
very, altho* the Tenants to the Præcipe are not Tenants of 


the Land, [11] 
Tales. 

Tales awarded by Juſtices of Goal Delivery, returnable 

immediately, 100 


Where before Juſtices of Goal Delivery the Tales along 
with the firſt Parcel may be ſevered, tho the Venire facias 
was at firſt awarded jointly, ibid. 


Tenant for Life. 


If Tenant for Life makes a Feoffment, the Leſſor may 
enter for a Forfeiture, 


V pon an erroneous Recovery againſt Tenant for Life Writ 
of Error lies, . . ibid. 


Tenants in common. 


A Grant of a Rent-Charge by two Tenafits in common 
ſhall enure as ſeveral Grants, 140. 161. 171 


Otherwiſe of a Reſervation by them, | us 

If the King and another purchaſe lands jointly, they ſhall 

be Tenants in common, 239 
Tenure. 


— 0 


Where the Donee in Tail of the Gift of the King's Te- 
nant ſhall hold of the Donor, and not of the King, 237, 
| | 228 

Where the King gives Land to a Man and to the Heirs of 
his Body, without expreſſing any Service, how the Grantee 
ſhall bold of him, 240, 241 

Where a Man holds of the King by Reaſon of another 
Thing, as of a Manor, this.is not a Tenure' in capite, 241 

If the King's Tenant makes a Gift in Tail, the King has 
Election to take the Donor or the Donee for his Tenant, but 


if he accepts the Services of the one, whether by this Ac- | 
ceptance he is eſtopped from taking the other for his Tenant 


afterwards, - © ibid. 249 
Where the King's Grantee ſhall hold by Knight's Service 
in capite, tho' it be of Land which the King has in his na- 
tural Capacity, | 
All Lands are held either mediately or immediately of the 


King, the 59 9 498. 131 


| 241 


242 


Teflament. 


The Intent of the Teſtator the principal Thing to be ro- 
garded in Teſtaments, 162. 413. 522, 523. 540 


Teſtator preſumed in Law to be incps cmili at the Time 


he makes his Will, 102, 163, 413. 540 
How Teſtaments are reſpected and favoured in the Law, 

| | i 18 
Without an Executor a Will is void, | ibid. 
How long Teſtaments have been in Uſe, .*  , 38Q: 
'To what Purpoſes a Teſtament ſhall be deemed, a good 
Teſtament before Probate, LEE. — @t © 
The Effect and. Relation of the Probate of a Teſtament, 
2281 

At what Time a Will takes Effect, and is conſummate, 

| , 42 
Where Wills ſhall not be conſidered according to the 4 
of them, but according to the Time of the Teſtator's Death, 


| 343 
Where the Will of a Feme-Sole ſhall be good, notwith- 


ſtanding her ſubſequent Marriage, ibid, 
How many Parts the making of a Teſtament conſiſts of, 
| ibid, 


Teſtament, how defined, and of what compounded, ibid. 


Where Wills which are bad in their Commencement ſhall 
not be good, ibid 344 

Where Republication of a Will ſhall make Lands to 2 
thereby which are purchaſed aſter the making of the Will, 


| 34 
The Intent and Effect of Wills is more to be 211. — 
than the Form, | | ibid. 


W hat ſhall make a Limitation, and not a Condition in a 
Will, 408. 412, 413, 414 
A laſt Will compared to an Act of Parliament, 413 
Where the Intent in a Will ſhall make Eſtates to paſs con- 
trary to the Rules of the Common Law in Deeds or other 
Gifts, | 41 
Where the Law will marſhal the Words of a Will, an 
tranſpoſe Sentences and Eſtates, in order to preſerve the Intent 
of a Will, | 523 
Where the Words of a Will ſhall receive ſuch Senſe and 
Conſtruction as may belt preſerve the Intent of the Teſtator, 
and make the Will to take Effect, rather than be void, ibid. 


Where the latter Part of a Will ſhall repeal the firſt, when 
they are contrary to each other, 


Teſtimony. See Witneſs. 
Time. 


Where the Time is ifſuable, and is Part of the Subſtance 
of the Matter, the Day ſhall be ſhewn in certain, 24. 27 
| Where the Certainty of Time ſhall be ſhewn in Pleading, 
and where not, 26 

The Reafonableneſs of Time ſhall be tried by the Diſ- 
cretion of the Juſtices, 8 | 30 

Where Leſſee far Years of Leſſee for Life ſhall} have rea- 
ſonable Time to avoid after the Death of Tenant for Life, 
| * ibid. 272 

Wbere one is preſcribed to a certain Time, he ought to 
ſhew the Day of his Act certainly, | 33 

Where the Time ſhall be ſo material in Grants, that if 


' the Thing can't paſs at the Time limited, it ſhall be void, 


| 156 
Where the Law allows convenient Time for the doing of 
Things, 
Where Time being commenced ought to be continued 
without Intermiſſion, 


Where a Miſrecital of Time ſhall make all void, 392, 


2 393 
Time for Life is ip Judgment of Law larger than a Time 
for Years, 520 


Where the Property and Poſſeſſion of Tithes ſhall be deem- 
ed in the Parſan before Seizure, to maintain Treſpaſs, 28x 
Where Tithes ſhall be paid of the Loppings and Toppings 
of Trees, altha” they are of the Age of 20 Y | 
and where not, 0 470 
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Title. 


No Man's Title ſhall be tried between Strangers, where 


he himſelf is not 97 
Titles ought to be pleaded certainly, 
to Certainty, 56 
A Title for Years is a Title, 83 
Tf the Poſſeſſion of Land comes to him that has Title to 
it, it extinguiſhes or ſuſpends the Title, "O09 


In what Caſes Title cannot be made unleſs de puiſne 3 


89 
How 88 484 
Te 1. 
Where the King man be excuſed from paying Toll, * 
where not, E 36 
| te. 


Where he in Reverſion is received upon Default of Te- 


nant for Life, the ſpecial Cauſe ſhewn is not E 52 


Surmiſes not traverſable, 76 
Where the Tenant ſhall traverſe the Seizin in Avowry, 
and where the Tenure, 94 
Tue Quantity of the Thing is not traverſable in Avowry, 
but the Quality only, 
In what Manner a Traverſe of the Tenure in Avowry 


ſhall be taken, where the Tenure is alledged to be of divers 


Things entire! 
How an atbicrement ſhall be traverſed, ibid, 
Where an argumentative Traverſe is not 8 104 
Where a Traverſe cannot be taken to an imperfect Sen- 

8 P22 
Where Sentences which come under the Words licet, cum, 

tanguam, ut, tam, and quam, are traverſable, 128 
Why the Words (Acet ſepius requiſitus) are not traverſ- 

able i in Debt, ibid. 
Where the Bar may be croſſed by the Replication without 

à Traverſe, EN HIT 

A Traverſe ſhall never be taken to Matter of Law, but 

to Matter of Fact only, 231 
Where a Thing immaterially alledged needs not be tra- 

verſed, 232 
- Where the King's Title is traverſed, he may maintain his 

Title againſt the Traverſe, or ay traverſe the Affirmative 

of the other, 243 
Where a Thing marerially alledged in the Count ſhall not 


95 


be traverſed in the Bar, 496 | 
Treaſon High and Petit. 
If a Servant kills his Miſtreſs, it is Treaſon, 86 


If a Servant kills his Maſter out of his Setvice, upon Ma- 
lice conceived againſt him whilſt his Servant, it is Treaſon, 
260 


Coining Money was _ [Treaſon at common x Law before 


the n of 25 Ed. 3. cap. 2. Ine 


Killing the King's Meſſenger Frevbongt : 520. 333 


Lands of Perſons attainted of I reaſon not veſted i in the 
King by the common Law before Office found, 486 
In whom the Freehold of a Perſon attaitited: of Treaſon 
ſhall remain by the common Law until office found, in the 
Life of the Perſon attainted, and in whom after bu Death, ibid. 
. | Where an Act is made to attaint one of. Treaſon; -and 
Shae he ſhall forfeit all his Lands, it is unneceſſary to put in 


18 n of the Rights of Strangers, 487 | 
| nn. | | 
The Sinetys of War, ies; 10 318 | 
1 e get 32; Treaſure- trouve. 
In what Reſpect it belongs to the Crown, ö 242, 322 
Theſauri de terra not Treaſure-trove, "326i, 


Treſpaſs, Treſpaſſor. 


Where a falſe Return of a Writ ſhall make the Sheriff a 
Treſpaſſer ab initio, 2 
Where the Plaintiff counts of a Treſpaſs . Part in 


former King's Time, and Part in the preſent King's Tie, 


the Land of a Stranget to pay the Rent, 


56, 57 
Difference between Titles and Writs and Declarations: as 


Land deſcended to him, 


ibid. 


A Uſe is. an Hereditament. 


N 


he {hall aledge it to be againſt the Peace of both Kings, 


Where the Leſtee ſhall not be a Treſpaſſer by coming ta 


[ 

Where the Obligor ſhall be'a Treſpaſſer by coming into 
a Houſe to pay the Money, and where not, ibid. 
An mall be good Pleas in Abatement of a Writ of Treſ- 
pa, 0 

In Treſpaſs one may juſtify as Bailiff to a Corporat | 
without Deed, 

Where the Eſtate or Intereſt which a Man has in Land 
may be defeated ab initio, and yet he not puniſhable as a 
Treſpaſſer for the mean Profits received, 07 

_ Treſpaſs does not lie for the Leſſor after the Breach of a 
Condition by Nos. payment of Rent, and before Entry for 
the ſame, | 138, 142 

Th: Hir ſhall not have Treſpaſs before Entry into the 
I42 

Where a Leaſ. is mate for Years to commence at a Day 
to come, the Leſſee ſhall not have Tre paſs before Entry, 

ibid, 

Where Treſpaſ cannot be alle lged after the Time that 
the Eſtate of the Party is determined, 143 

Where Treſpa's does not lie by the Patentee of Lands 
of one attainted of Treaſon, the Attainder being afterwards 
repealed by Parliament. and the Party attainted reſtored, 175 

New Aſſignment in Treſpaſs, 253 

If Treſpaſs i is aſſigned before the Commencement of the 
Plaintiff's Eſtate in the Land, the Action fails of itſelf, and 
Colour needs not be given by the Defendant, 254 

' Treſpaſs is not maintenable by an Intruder upon the Lands 
of the Crown, 546 

For what Purpoſes one may enter into the Land of anche 
without being puniſhable as a Treſpaſſer, [131] 


Trial. 


{1 How cover Baſtardy ſha! be tried, 


14 
Where the Deed of an Abbot and Convent ſhall be tried, 
if it be denied, 


Of Trials per mad lelarem linguæ, | * 
Uucore priſe. 
W. HERE to be pleaded, 291 
Union. | 
; Where the Aſn of both Biſhops ſhall de to a 8 5 
Uage. See Cuſtom. ado 


Uſe. 


The Diverſity betwen the Uſe itſelf | in Land, and the 
Eand to the Uſe, 


44 
Where one has an Eſtate {olely in the Land or Thing 


out. of which the Uſe iſſues, he cannot have any Uſe therein, 


42 ibid. 
Two may have Land to the Uſe of one of them, ibid. 
The Injuries occaſioned by the Introduction of Uſes, 53 


He that recovers Land is never ſcized to another' 8 Uſe, 54 


l bo 
There may be po//e/jio Yeo fratris of a Uſe, ibid. 
Where Ce/tuy que Uſe may be a Juror, ibid. 
What is the common Form of pleading a Uſe, 79 


A Corporation cannot be ſeized to a Uſe, and ES 


103, 538 
Where a Reofment ts made to the Uſe of one in F ee, who 


refuſes, it is as if it had been appointed to the Uſe of a dead 


Perſon in Law, or of an inanimate, Thing, ſo that it is 


2, Feoffment without Conſideration, and ſhall be to the ie 


of the Feoffor, 


By the Deſcent of the Crown to one who is ſeized to Uk 


the Uſe is 1% facto gone, for the King cannot be ſeized to 


Uſe, BY ; 238, 242 
What are ſaffetent 8383 to raiſe a Uſe i in Land 


57 Way of Covenant, and what not, 300, 302, 303, 305, 
307, 309 

By bow many Ways a Han may raiſe a Uſe i in Land to a 
Stranger, 301 


What 


What is a Uſe, 301," 352 


What Remedy the Ceſtuy gue Uſe has by the common Law 


to come to it, 

Where a good Conſideration is requiſite to create a Uſe 
de novo. in Land, and what ſhall be deemed a good and ſuf- 
ficient Conſideration, | 301, 302, 303 
Who ought to have Benefit by the Conſideration and Re- 
compence for the raiſing a Uſe, | 302 

| Where a Uſe in eſe may paſs without Conſideration, ibid. 

Uſe in /e deviſeable, ibid, 

The Statute of Uſes executes no Poſſeſſion, but where there 
was an Uſe before at common Law, 303 

By how many Ways a Uſe may be raiſed at common 
Law, without Tranſmutation of the Poſlefſion, ibid. 


If the Marriage of the Brother of the Covenantor is a ſuf- 


ficient Conſideration to raiſe a Uſe to the Brother's Wife, 


2 
Where upon Conſideration a Uſe may be raiſed to Stran- 
gers to the Conſideration, and where not, ibid. 


Where a Uſe ſhall not be raiſed by Way of Covenant in 
the future Senſe, which is in the Diſjunctive, and incertain, 


ibid. 
Where Uſes may be raiſed by Deed without other Con- 
ſideration, 308, 309 


Nature a good Conſideration to raiſe a Uſe, 309 
What Intereſt or Power Ceſtuy que Uſe has in the Land by 
the Common Law, | | 349. [3] 
What Ceſtuy que Dye may make a Feoffment within the 
Intent of the Statute of 1 Rich. 3. cap. 1. and what not, 
348, 349, 350. 352. [5] 

What Eſtates or Charges Ceſtuy que Uſe in Remainder may 
make, and what not, | 350, 351 
Where by a Feoffment over the new Feoffees ſhall ſtand 
ſeized to the firſt Uſe, and where by ſuch Feoffinent all the 
firſt Uſe; ſhall be diſcontinued, | | . 
Poſſeſſion not executed by the Statute of 27 Hin. 8. to a 
Right of Uſe, but to a Uſe in e, ln ibid. 
here the Releaſe or Feoffment of Ceſtuy que Uſe after the 
Statute of 1 Rich. 3. ſhall extinguiſh the Right of the Feot- 
fees, although there is no Uſe but- only a Right of Uſe in 
the Ceſtuy que Uſe at the Time of the Releaſe or Feoffment 
made, 51, 352 
Dangerous to make particular Eſtates of the Uſe ſubject 
to the Will of them in Remainder or Reverſion in Fee of 


the Uſe, © | 352 
Feoffment of Ceſtuy que Uſe in Remainder reſts at Common 
Law, | 351, 352 


Where the ancient Feoffees re-enter upon the Feoffee of 
the Remainder-Man in Fee of the Uſe, to revive-the parti- 
cular Uſes, in what Perſon the Fee-Simple of the Uſe ſhall 
be revived, and in whom executed by the Statute of 27 Hen. 8. 
1 | 352, 353 
Where the Feoffees re-entered upon the Feoffee of Ceſtuy 
que Uſe, before the Statute of 1 Rich. 3. to whoſe Uſe they 


ſhould have been ſeized, | 352 
How a Feoftment or Grant of Ce/tuy que Uſe ought to be 
pleaded, | 376 
A Uſe cannot be limited upon an Eſtate-Tail, 555 
A Uſe in Tail is an Eftate-Tail, within the Equity of the 
Statute de donis, [2] 
Ceſtuy que Uſe cannot bar an Eſtate Tail in Uſe by a com- 
mon Recovery by the Common Law, [3] 


© The Statutes concerning pernors of Profits do not enable 
Ce/tuy que Uſe to bar the Tail in Uſe by common Recovery, 


(ibid. 


Venire facias. 


Where upon a Surmiſe by one of the Parties that the Sheriff 

is his Couſin, and upon Prayer to have the Venire factas di- 
rected to the Coroners, the other Party ſhall be examined to 
the Truth of the Surmiſe, and where not, 74. 76 
If upon an Indictment or Appeal againſt ſeveral for the 
ſame Offence, the Venire facias is awarded jointly againſt 
all, ſuch Jurors as are challenged by one ſhall be drawn 
againſt all, . 100 


Where the Juſtices of Goal Delivery may ſever the firſt 


Panel and the Tales, although the. Venire facias was at firſt 


awarded jointly, ibid. 
Never awarded to the Coroners without Cauſe ſhew to take 
away the Direction to the Sheriff, 208 


| Verdict. . Ste Jury. 3 
What Credit the Law gives to the Verdict of twelve Men; 


Where Certainty ſhall appear in the Verdict, 
Where a ſpecial Verdict may be given, | 2,93 
Where a Verdict finding that which is not given in 8 

to them expreſsly, but by Incluſion and Implication, ſhall not 
be ſo much believed by the Court as the Verdict which is 
charged upon the expreſs Fatt only, '- 9 
Where a Verdict finding the Effect and Subſtance of 
Indictment ſhall be ſufficient to maintain it, although it va- 
ries in Circumſtances, # Os 3 98. 101 
Where the Subſtance of the Fact, and the Manner of the 
Fact, are put in Iſſue together, if the Jurors find the Sub- 
ſtance and not the Manner, yet the Judgment ſhall be given 
according to the Subſtance, oaks 1ot 
Upon an Indictment of Murder, the Jury may find that 
he killed him in his own Defence, „ ben eng 
If the Jury find the Matter of Fact at large, and Furs 
ther conclude againſt Law, the Verdict finding the Matter 
of Fact is good, and the Concluſion void. 11 
Where a Verdict ſhall not cure a Fault in the Declaration, 
- E "SA 20 
Where the gury give a privy Verdict, and the Day follow 
ing give an open Verdict in Court contrary to their privy Ver- 


dict, which of them ſhall be good, 210, 211 
Why privy Verdicts are received and admittedg- + 211 
Privy Verdict not looked upon as the Verdict of the Jury, 
until it is openly pronounced in Court, | ibid. 
Upon what Verdict given the Plaintiff ſhall be called, and 
may be nonſuited, and upon what not, ibid. 


Verdict not of Force but when Plaintiff may be called and 
be nonluited at the Time it is given, i ibid. 
At what Time the Jury may change or conttadict theit 
Verdict, and for what Cauſes, 211,212 


After privy Verdict, Jury remain in Cuſtody of the Bailiff 


until it is pronounced openly in Court, 211 
Where aſter privy Verdict, and at their own: Expences, 
the Jury may eat and drink, until, &c. Þunc c ll 
W here every Word of the Verdict may be true, and yet 
the Verdict falſe, Ee 0 1 702 
* f Vicar. ICE 
For what Purpoſe originally deviſed , + <> e off Wh? 
View. 


Where View ſhall be granted in the ſecond Writ, when 
the Party after View abated the firſt Writ by Exception, and 


where not, WY 205 
Villain. 

Where a Villain regardant to a Manor may become in 

groſs, 104 


In what Right the King having a Villain in Right of his 
Crown, or a Biſnop in Right of his Church, or an Executor 
as Executor, ſhall be faid ſeized of the Perquiſites of ſuch 
Villain, 4 | 235. 292 

Free Land purchaſed by a Villain ſhall become Villain 


Land, | 238 


Where Latches of Entry or Seizure ſhall not prejudice the 
King of the Lands or Goods of his Villain, 243. 321, 322 
Lord cannot ſeize his Villain in the King's Preſence, 32 

Where Non-Claim of a Villain ſhall prejudice the Lord, 


| 72 

Where Claim of the Lord ſhall be ſufficient to leveſt tho 
Property of Goods out of the Villain, and to veſt them in 
himſelf, 435 
Where the Lord enters into Lands in Tail of the Purchale 
of his Villain, what Eſtate he ſhall have, 555.557 


Viſne. 


Where the Town or Place where the Lands lie ſhall be ſet 
forth for the Direction of the Vine, and where not, 337 


Voucher. 
If the Tenant in a Precipe quod rediat vouches one of the 
Demandants, he ſhall ſhew Cauſe, 7 8 S208 


3 Where 
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Where the Feoffee of a Purchaſer may vouch, notwith- 
n the Words of the Statute of Vim. 2. cap. 40. 


47 
He that counterpleads Voucher ſhall conclude to 'the Coun- 
„ et de hoc petit quod inguiratur per patriam, 52 
ban and Wife being vouched, ſhall be intended to be 
vauched in Right of the Wife, 103 
What ſhall be a good Counterplea upon Voucher of H 
band and Wife, ibid. 


If the Land be warranted to him in Reverſion, he ſhall 


vouch, * 161 


Where the Heir on the Part of the Mother 4 bs : 


vouched, 
How the Iſſue in Tail in a Formedon brought by him hat 


counterplead the Voucher cf the Tenant, | (4] . 


Where Vouchee enters into the Warranty, he is in of the 
ſame Eftate and Intereſt as he was before, to all Intents and 

1 ; the Father enfecth the Son and Heir with Wal 
" ranty, and dies, the Son in a Precipe againſt: him may 
vouch the Feoffor of his Father, but he cannot vouch him- 
felf, v -* +800 
Where the Vouchee is not ods 49 enter into the 
Warranty, when the Tenants to the Præcipe may abate the 
Writ, fi 21 
Where the Vouchee by entering into the Warranty ſhall 
eſtop himſelf to take Advantage of Matter, which he might 
4 pleaded before in Abatement of the Writ, [ibid ] 


— 


Mager of Law. 
O Es not lie in Debt for. Salary by one retained in 


Huſbandry, 124 
not lie in Actions on the Caſe, 182 


Wales. 


When it became Parcel of the Realm of England, and 
ſubjed to and ruled by the Laws of England,” 121. 123: 


oa 
How it ! belonged to the . of England, and 


C 


how it became inhabited by the ancient Britens, 126. 129 
131 

Who was the firſt Prince of Wales, 296 
The ſucceſſive Alterations made in the State of ales, 
ibid. 

How the Law of Inheritance ſtood among the antient 
Britons who inhabited Malu, 129 


Where an Action lay in the Common Pleas here for a 
Thing in Wales, before Wales was annexed to the Crown of 
England by the Statute of 27 Hen. 8. but the Proceſs was 
not directed into Malen, but to the Sheriff of the adjoining 
County, - hs 129, 131 

How the Biſhoprics in wales came to be of the Pation- 
age of the Kings of England, 131 


Wardſhip. 


Where the King ſhall have the Wardſhip of Lands in 
Fait held by 2 $ LO in capite, upon the Statute * 
Prerogativa Regis 1. 

Where the King "ve have his Prerogative of Wardſhip of 
Lands in Uſe, holden of other Lords. 59 

Where the Guardian may be at Liberty to take the Ward- 


ſhip of the Land, or to diſtrain for the Seigniory, and where 


not, 230 
Where the King's Tenant makes a Gift in Tail, and = 
Donee dies, his ifs being within Age, if the King or the 
Donor ſhall have the Wardſhip, 237. 241. 249 
If the Ward is an Apprentice, the Fl may take him out 
of the Poſſeſſion of his Maſter, 259 
Where the Heir being made a Knight in the Life of his 
Anceſtor ſhall not be in Ward, nor pay Value for his Mar- 


riage, 267, 268 
The Reaſon why the Wardſhip of the and Land of 
the Heir within Age was given to the Lor in Bn. 
207 

Warranty 
| Where a Warranty ſhall be ſaid to commence by Dis- 
ſeizin, SR 51 


Lineal Warranty no Bar to the Iſſue in Tail without Aſſets, 
| 12 

| Where upon a Grant of Land in Fee with Warranty, * 
Grantee ſhall not have in Value upon Recovery, without 1 
preſs Words to that Purpoſe in the Grant, 

Where a collateral arranty ſhall be a Bar without Aﬀets 

ob 

Where the Feoffor being vounled ſhall not warrant = 
than the Land was worth at the Time of the Feoffment, 
and where he ſhall warrant as much as it is worth at the 
Lime of the Voucher, 323 
If Vouchee enters into the Warranty without demanding 
a lien, none ſhall be received to ſay that there was no Fo 
N in Fact, 

When Vouchee enters into the Warranty, he is in de 
ans Eſtate and Inteteſt as he was before, to all Intent — 
Purpoſes, [7] 
Where the, Father enfeoffs his Son and Heir with, War- 

ranty, and dies, the Son in a Præiipe againſt him may youch 


* Feoffor of his F uber, but he cannot vouch, himſelf, 


il id. 
. Where the Vouchee bs not pet to enter ls 52 
Warranty, when the 7 enants to the Pr æcipe may abate mY 
Writ | 

| Where Vouchee by. entering.n nto the Warranty ſhall Wo 
himſelf to take Advantage of Matter, which he might have 


propdes before in the Abatement of the Writ, [ibid.]. 
a der bas „ tn e 
Warren granted to A. ia all bis Lands in D. he ſhall not 
| bave a Warren! in Lands afterwards purchaſed i in D. 130 
W 4 
Were Walt ſhall lie by the Equity of the Statute. againſt 
him who holds ex legatione, 1910 


Where Tenant for Years hall be excuſed for Wa done, 


1 


from, ibid. 
Where he in Remainder ſhall have an Action of Waſt, 
id. 


Where Grantee of the Reverſion of Tenant for Life 
ſhall have an Action of Waſt againſt the Tenant for Life, 
15 
A Houſe is Leaſed, ſo that the Leſſee may make bis 
Profit of it, yet he may not do Waſt in it, 160 
How the Writ of Waſt ſhall be, when brought by the Leſſor 
againſt the Grantee of his Leſſee, 192 
In Waſt brought by the Grantee of the Reverſion againſt 
Tenant for Lite, it ought to be ſhewn that the Waſt — 
done after the Attornment, 
Tenant for Veats or for Life not puniſhable for Wack a. | 
Common Law, 247 
Where Wat of ſmall Value is not puniſhable, «220 
+ Lies againſt the Deviſee of the Occupation of a Term for 
ears, 324 
Why Waſt is not maintainable by Tenant in Tail BR 
the Grantee of his Eſtate, 556 
Where it lies againſt the Heir of a deſcendible F rechold, 


2 
Mitneſſ. 


If the Common Law requires more than one Witneſs in a 
Trial by Jury, 8 
Where the Party may have the fas Advantage of the 
Knowledge of his Witneſſes, when they are impannelled on 
the Jury, as he ſhould have had otherwife, ibid, 

Witneſſes not material in a Frial by Jury, for a Verdict 
may be given contrary to the Witneſſes, or without the Wit- 


es F 
"Yew Witneſſes neceſſary where the Matter is to be tried 
by Witnefles only, as in the Civil Law, ibid. 


Where the Witneſſes are joined to the Inqueſt, and they 
cannot agree together, the Verdict of the . al be 
taken, and the Witneſſes ſhall be rejected, 1 


Wreck. ws Beg . 


Wieck of the Sea granted to a Man in all his Tana 
ſhall 


4 


,* 


. Tis TAP LE. 


ſhall not extend to Land whereof he was diſſeized at the 
Time of the Grant, and into which he afterwards re-enters, 


130 
Wreck of the King's Goods ſhall not alter the Pro- 
perty of them, 243 
Writ of Right, See Right. 
Writ. f 


Where a Writ grounded upon a Statute, which gives a 
Cauſe of Action generally, ſhall be general as the Statute 
itſelf 1s, 51 

Diverſity between Writs and Titles as to Certainty, 56 

Where one Part of a Writ ſhall be good, and the other 
Part void, and that which is good ſhall be ſufficient, and the 
other Part Surpluſage, | 63 

Where a Writ though bad, being an ancient Record, 
ſhall ſtand in Force until it be annulled by Error, 63, 64 

Where the Recital of a bad Writ ſhall be according to it, 


63, 64 


What ſhall be a good Recital of the Return of a Writ, 


64 

Where a Writ given by Statute ſhall be made void by the 
Addition of other Words in it, 68 
All original Writs are awarded out of the Chancery by the 
Chancellor, 5 4 
The Power of the Chancellor concerning Writs of the 
Common Law is circumſcribed and defined by the Common 
Law, and if he exceeds his Authority, - or exerciſes it unduly, 
the Writ is abateable by Exception, ibid, 


Writ abateable for Partiality in the Sheriff, id. 


At what Time an original or judicial Writ ſhall be direct- 


ed to the Coroners upon a Surmiſe of Partiality or Favour in 


ibid. 76 


the Sheriff, 
The Chancellor cannot upon a Surmiſe change the proper 


Officer appointed to execute Writs, nor the Form of the 


Writ, nor the Juriſdiction of the proper Court. 
Where in a Writ to remove a Replevin out of the baſe 
Court of the Lord, the Cauſe of Removal ſhall be expreſſed, 


ibid. 76 


Before the Return of an original Writ, the Defendant has 
no Day in Court, 74 
What is the moſt proper Time to find Fault with the 
Direction of a Writ to the Coroners, upon a Surmiſe by the 
Plaintiff of Couſinage in the Sheriff, ibid. 75 
The Direction of the Writ is the Act of the King, and 


not of the Chancellor, 76 
Where a Writ directed to the Coroners in the County of 


&c. ſhall be good, ibid. 


\ 


ſued, ibid. 
Writs directed to the Sheriff are to the Sheriff of the 
County, and Writs directed to the Coroners are to the Coro- 
ners in the County, ibid, 
8 Regiſter is the Foundation of the Law concerning 
rits, | | 
Where a Writ directed to the Coroners of a County, wh 
an Exception of A. one of the Coroners at the End of it, 
ſhall be good, ibid. 
Where in an Action on a penal Statute which gives one 
Moiety to the King, and the other to the Informer, the 
Writ is to anſwer as well the Lord the King as the Informer, 


Sc. ibid. 
Where a Miſrecital ſhall abate the Writ, and where not, 
83, 84 
Where Writs ſhall be general without ocifying the 

Certainty, when the Certainty cannot be known, 12 
The Order in which Things are demanded in Writs, 

I 

Where Surpluſage ſhall not abate a Writ, = 


Where a Writ may be good, though it does not purſue the 
preciſe Form of the Regi/ter, when the Truth of the Matter 
will not bear it, 199. 228, 229 

New Form of Writs, or a New Regiſter, cannot be made 
at this Day, 228 

In many Caſes the Writ ſhall be general, and the Decla- 
ration ſpecial, according to the Truth of the Caſe, ibid. 

Where a Man ſhall not complain in his Writ of more 
Things than he has Cauſe, 229 

Where it ſhall be a good Argument in Proof or Diſproof 
of the Law to ſay, that there is no ſuch Writ in the Regifter, 
3 262 

How Particulars ſhall be demanded in a Writ, 424 

Where a Man has Title only to a Moiety, how he ought 
to lay his demand in the Writ, ibid. 

Where!two ſeveral Writs for the ſame Thing, and againſt 


the ſamg Perſon, are returned at the ſame Day, both ſhall 


abate, 


110] 


Year and Day. 


N what Caſes this Time is preſcribed by Law, and where 
Non-Claim by a Year and Day ſhall loſe the Right, 


357.372. 


Dedit Deus his quoque finem, 


S 4 FS 


Pace. 
18. Line 28. after / add in, and dele paſt. 
29, at Catch-word, for continues r. conſtrues. | 
36. in the Margin at Letter (h) for 168. r..178. 
55. 1.66, for J. M. r. J. S. 
56. 1. 56. after ſhould add hold. 
79. I. 29. dele zz. 
88. 1. 62. for no r. any. 
91. 1. 33. dele not. 
94. 1. 14, 15, 36. for Tenants r. Tenements. 
96. I. 19. for Prof riety r. Property. 
103. I. 33. fora r. the. 
108. I. 37. after a- add not. 


Pace. 

121. 1. 56. for 8. r. 6, 

122. |. 10. dele nor. 

126. 1.1. for as r. 7s. 

ibid. in the Margin at Letter (g), for Eſcheat r. Eſcuage. 

167. in the Margin at the Head of the Caſe, 1. 19. for Letter 
r. Equity. | 

176. 1. 30. dele but. 

203. |. 23. for this r. it. 

239. 1. 16, for Feoffee r. Feoffor. 

278. I. 63. after i add not. 

524. I. 49. for are r. in. 


528. 1. 20. for Induction r. Inflitutior. 


Where the Intent in the Direction of a Writ ſhall be 1 
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